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ADVERTISEMEIirT 


A  TRAGTlcAL  and  elementary  abridgment  of  the  Common  Law  Reports 
from  the  period  they  assumed  a  useful  and  inteli^ible  form,  has  for  a  series  of 
years  been  an  increasing  desideratum. 

Rules  of  Law  are  never  universal.  There  ate  always  some  limits  affixed 
to  their  specific  application.  An  acquaintance  with  the  6rst  principles  which 
constitute  the  basis  of  our  system  of  jurisprudence,  without  a  corresponding 
knowledge  of  the  facts  and  circumstances  which  gave  rise  to  the-r  establish** 
ment  and  promulgation,  has  been,  therefore,  at  all  times  considered  rather  a 
source  of  difficulty  and  embarrassment  than  of. utility  to  the  practitioner.  A 
comprehensive  knowledge  of  the  important  qualifications  engrafled  upon  those 
primary  rules,  when  applied  to  particular  facts,  can  alone  be  attained  by  con^* 
suiting  either  the  difiusive  reports  of  cases  themselves  in  which  the  doctrines 
were  originaUy  propounded,  or  those  in  which  they  have  been  subsequently 
confirmed,  or  by  having  recourse  to  a  practical  and  elementary  abridgment^ 
in  which  the  material  facts,  and  pleadings,  and  the  judgments,  are  concisely 
yet  accurately  developed.  .  To  practitioners  of  learning  and  experience,  who 
by  their  constant  and  regular  attendance  in  the  Courts  are  acquainted  with 
every  new  modification  or  extension  of  the  law  produced  by  each  succeeding 
decision,  the  Report  Books  are  the  most  satisfactory  and  authentic  medium 
of  reference:  but  to  the  majority  of  the  profession,  whose  opportunities  of  ac-* 
quiring  legal  knowledge  have  been  limited,  and  whose  practice  has  been  cir- 
cumscribed, no  mode  of  obtaining  information  can  be  more  uncertain  or  delu-^ 
sive  than  the  perusal  of  any  particular  decision  unconnected  with  the  prior  or 
subsequent  cases  and  analagous  adjudications. 

It  is  under  these  impressions  that  the  work  now  submitted  to  the  public  has 
besn  prepared;  and  from  the  increased  business  of-our  Tribunals,  and  the 
amplified  and  extended  reports  of  their  proceedings,  it  is  presumed  that  the 
following  pages  will  be  found  acceptable  to  every  branch  of  the  profession. 

A  succinct  statement  of  the  mode  in  which  the  materials  are  collected  and 
arranged,  will  perhaps  more  satisfactorily  evince  the  expediency  of  the  pub- 
lication. In  detailing  the  structure  of  the  work  it  will  be  proper  to  consider, 
Ist;  Its  general  arrangement  and  principal  divisions.  2dly.  The  internal  or 
subordinate  arrangement  of  those  divisions.  ?dly.  The  manner  of  abstrac* 
ting  or  abridging  the  judicial  determinations. 

I.  The  general  arrangement  is  alphabtiical,  practical  utility  being  the  pri- 
mary object  of  the  present  work.  Anxious  attention  has  been  directed  to 
endeavour  te  insert  every  case  under  that  division,  which  will  conduce  to  the 
most  protf pt  mnd  ready  reference,  and  most  probably  occur  to  the  mind  either 
of  the  most  experienced  or  uninitiated  member  of  the  Profession. 

II.  Although  the  principal  divisions  are  alphabetical^  their  internal  arrange- 
ment or  subordinate  parts  are  fraqned,  and  the  materials  consolidated  analytic 
tally y  according  to  the  models  of  the  most  approved  writers  upon  each  par- 
ticular subject. 

The  cases  in  each  subdivision  of  a  title  are  inserted  chronologically y  with 
the  view  of  more  effectually  showing  and  illustrating  the  gradual  progress  of 
onr  judicial  polity.  Where,  however,  a  particular  class  of  decisions  consists 
of  a  variety  of  abstracts  or  abridgments,  those  most  intimately  connected  are 
arranged  in  such  a  manner  as  to  render  their  relative  application  more 
obvious. 

When  the  same  point  bas  been  determined  in  a  series  of  cases,  the  one 
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firit  in«iitioiiod  ii  only  abridged,  and  (he  others  are  rererred  (o  as  coB(lrma^^ 
lory  of  the  same  principle. 

To  incredjie  the   value  of  the  work,  and  add  to  its  (reneral  utility,  several 
distinct  species  of  references  or  uotes  are  8ubj(»iued  to  each  decision. 

Ist  A  reference  to  the  different  books  in  which  the  same  case  is  reported. 

2d.  A  reference  to  the  cases  in  which  the  same  point  has  been  determined 
or  affirmed . 

3d.  A  reference  to  such  cases  or  elementary  writers  in  which  the  same 
rul*-or  principle  is  recognized  or  adverted  to. 

4th  A  reterence  to  those  cases  which  are  at  Tariance  with  the  decisioir 
abridged,  or  to  such  as  have  expressly  overruled  it. 

5lh.  A  reference  t»the  acts  of  parliament  connected  with  each  case. 

6th.  A  series  of  notes/in  which  it  has  been  attempted  to  connect  the  cases 
with  the  present  practice,  and  to  explain  their  general  eflect;  comprising 
such  principles  of  law,,  or  essence  of  the  cases,  as  are  not  included  within  the 
general  scope  of  the  abridgment. 

The  author  has  thus  essayed  to  make  the  whole  as  complete  as  possible, 
•e  that  on  the  one  hand  the  present  practice  may  be  readily  ascertained, 
whilftt,.oR  the  other,  the  ancient  adjudications  may  admit  of  an  immediate  ac- 
cess. The  latter  will  explain,  elucidate,  and  exemplify  the  former;  and  the 
reader  will  have  in  one  connected  view  the  various  modifications  which  the 
law  has  undergone. 

III.  It  has  been  endeavoured' to  frame  the  abstract  of  the  decisions  on  9 
plan  simple,  plain  and  perspicuous'     The  Reports  themselves  generally  con- 
tain a  copy  of  the  pleadings,  a  full  statement  of  all  the  facts,  the  argument  of 
thecounsel  at  length,. and  almost  every  sentence  uttered  by  the  several  Judges 
in  pronouncing  their  opinions.     In  the  present  publications  so  much  only  of 
the  pleadings,  the  facts,  and  the  arguments  of  counser,  are  introduced  in  » 
condensed  &rm,  as  may  be  necessary  to  connect  the  facts  with  the  decisiona  ^ 
of  the  Courts;  and  the  Judgments  are  compressed  into  one  concise  statement, 
including  the    most   important  observations,  unless  there  be  a  difi*erence 
of  opinion  on  the  bench,  'in*  which  case  the  individual  opinions  are  give» 
seriatim. 

Ahhough  the  author,  in  digesting  the  arguments  and  decisions,  has  ingene- 
ral  ventured  to  clothe  the  thoughts  of  the  Advocates  and  Judges  in  language 
of  his  own — he  trusts,  that  the  force  and  cogency  of  their  reasoning  and  obvi^ 
•us- tendency  of  the  judgments  have  not  been  mfaterially  diminished. 

The  marginal  epiroroes,  it  is  hoped  will  be  found  to  contain  a  brief,  But 
perfect  detail  of  the  essence  of  the  cases,  and  to  be  so  arranged  as  tO'form 
distinct  and  connected  treatises  on  each  particular  title  or  divnion. 

To  obviate  the  ejection,  that  an  abridgment  of  the  Reports  is  not  capable 
of  being  referred  to  with  facility  in  consequence  of  the  paging  not  correspon- 
ing  with  the  original  works,  it  is  intended  to  prepare  a  tab&  ^parallel  refer- 
tnc€9j  by  which  means  an  inquirer  will  be  enabled  to  discover  any  case  with 
the  same  promptitude  and  facility  as  if  he  had  the  Report  book  itself  in  hi» 
possession. 

With  the  view  of  rendering  the  abridgement  as  complete  A  SUBSTI- 
TUTE FOR  THE  REPORTS  as  possible,  and  avoiding  the  tnconven* 
ieoce  accniing  to  purchasers  frem  the  publication  of  new  wiitioos,  it  is  pro- 
posed to  prepare  occoiumal  SuppUmenU. 

Nbw  Court,  Tbmplk. 
Dec,  1824. 
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Jbifllnither« 

Jones,  WilUan. 

BarnardiMoD. 

Keble. 

Barnes. 

Kelyag, 

Barneweli  and  Aldarson. 

Kenyon. 

BameweH  and  Cresswell. 

•                      • 

Btogbam. 

Leaeb. 

Blackstone,  WiUtam. 

Levins. 

Biackstone*  Henry. 

Lofll. 

Bosanquet  and  Puller. 

Lutwycbe. 

Boeanquet  and  Puller.    New  Reports. 

Broderip  and  BinghaoL 

Marshall. 

Bunbury. 

Maule  and  Selwya 

Barrow. 

Modern  Reports. 
Moore,  J.  u. 

Xurrow's,  S.  C. 

• 

Caldecott. 

Nolan. 

Campbell. 

Carter. 

Parker. 

Cartbew. 

Peake. 

Cases  Practice,  G.T, 

Peere  Williams. 

Cases  Temp.  Hardwick. 

Pollexfen. 

Cbttty. 

Practical  Register. 

Comberbacb. 

Price* 

Corny  ns. 

Cowper. 

Rsymottd,  Thonias. 

Coke. 

Raymond,  Ld. 
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Shower. 
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Dow. 
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Smith. 

East. 
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JSspinasse. 

State  Trials. 

Strange. 

Titzgibbon. 

Style. 

Forrest. 

Foster. 

Taunton. 

Fortescne. 

Vanghan 

Gow. 

Ventris. 

Hardres. 

Wiffbtwick' 
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Wilson. 

CHItONOIiOGICAIi    TABLE 

OF   THS 

REPORTS   ABRIDGED, 

WITH   THE     ' 

NAMES  or  THE 

CHIEF  JUSTICES  AND  CHIEF  BARONS 

IN    EACH    TEAR. 


(JV.  B.  Mhough  the  fnlloufing  Chronological  Table  commences  with  the  year  1660> 
the  cases  delerniined  anteeedent  to  that  time,  and  reported  by  the  avthors  naUunud  in 
the  preceding  alphabetical  listy  are  included  in  the  Mridgment.) 

Chief  Jualices  or  Chief  Barons.  Chief  Jostices  or  Chief  Barooi. 

Sir  R.  Foster,  C.  J.  K.  B.  Sir  R.  Hyde,  C.  J.  K.  B. 

O.  Bridgman,  C.  J.   C.  P.  A.  D.     Reign.        Reporters.     Court  or  Conris, 

A.  D.     Reign.       Reporters.     Court  or  Courts.  1664  16  Car.  2  Carter  t/.  r. 

1660  12  Car.  2  Siderfin     K.  B.  C.  P.  Pollexfen  K.  B.  C.  P. 


Hardres 
T.  Raym. 
Lev. 

Ca.  Prac. 
Freeman 


u 
u 
u 


Sir  O.  Bridgman,  C.  B. 
Sir  M.  Hale,  C.  B. 

166  MS  Car.  2  Siderftn     K.  B. 

Hardres 

T.  Raym. 

Ley. 

Keble 

Pollexfen 

Cm.  Prac. 

Freeman. 

1662  14  Car.  2  Siderfin 
■  Hardres 

T.  Raym. 
Lev. 
Keble 
Pollexen 
Ca.  Prac. 
Freeman 
Sir  R.  Hyde,  C  J. 

1663  15  Car.  2  Siderfin 
Hardres 

T.  Raym. 

Lev. 

Keble 

Kelyng 

Ca.  Prac, 

Mod. 

Freeman 

1664  16  Car.  2  Siderfin 
ii Hardres 

T.  Raym, 

Levinz 

Keble 
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Ex.  Ca.  Prac.      " 
Ex.             Sir  G.  Kelynge,  C.  L  K,  B. 
1665  17  q^r.  2  Siderfin      K.  B.  C.  P, 
Hal  d  res 

T.  Raym. 

Levinz 

Keble 

Vaughan 
Ex.  Ca.  f  rac. 
Ex.  1666  18  Car.  2  Siderfin 
Hardres 

T.  Raym. 

Lev. 

Carter 

Vaughan 

Saunders 
Ex,  Ca.  Prac. 
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Ex. 
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Ex. 


ii 

a 
ti 


it 


ii 

ii 
a 


Ex.  1667  19  Car.  2  Siderfin 
: Hardres 

T.  Raym. 

Keble 

Carter 

Vaughan 

Saunders 

T.  Jones 
Ex.  Ca.  Prac. 

Ex.        •      Sir  John  Vaughan,  C.  J.  C.  P, 
1668  20  Car.  2  Siderfin      K.  B.  C.  P. 
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Ex. 
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Ex. 
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Hardres 

T.  Raym. 

Lev. 

Keble 

Carter 

Vaughan 

Saunders 

T.  Jones 

Ventris 

Ca.  Prac. 


it 
ti 


it 
ft 
tt 
it 


it 


tt 

it 

tt 

ti 


Ex. 
Ex. 


CHRONOLOGICAL  TABLE 


vu 


CbitfT  Jia!foM  •r  Chief  Baroni. 
Sir  John  Vaughan,  C.  J.  C.  P. 

A.  D.    Reign.     Reporten.  Court  or  Conrte 

1669«lCar.2Siderfin  K.  B. 

T.  Raym.  «     C.  P.  Ex. 

»rt_.    ^  LeTinz  ** 

Eeble  '< 
Carter  « 

Vaughan  " 

Saunders  '^ 

S.  Jones  «        " 

Ventris  "         " 

PoIUxfen  '< 

Ca.  Prac.  " 

Mod.  Rep.  "        "      Ex. 

Freeman  • " 

1670  K  Car.  ft  Siderfin  «        ** 
T.  Rajm.  "        "      Ex, 

Levinz  " 

Keble  '« 

Barter  << 

Vaughan  " 

Saunders  '* 

T.  Jones  "         " 

Ventris  «        '» 

Pollexfen  "        " 

Ca.  Prac.  '* 

Mod.  Rep.  «        "      Ex. 

Freeman  " 

Sic  Mathew  Hale,  C.  J.  K.  B. 

Sir  Edward  Turner,  C.  J.  C.  P. 

1671  «3  Car.  2  T.  Raym.  K.  B.  C.  P.  Ex. 
— — — —  Levinz  " 

Keble  '< 
Carter  " 

Vaughan  ** 

Saunders  *'   . 

T.  Jones  «        « 

Ventris  "        « 

Pollexfen  "        " 

Ca.  Prac.  « 

•lod.  Rep.  "        «      Ex. 

i  Freeman  "  • 

1679  S4  Car.  2  T.  Raym.  "        *<      Ex. 

—  Levinz  *^ 

Keble  '< 

Carter  " 

Vaughan  ** 

Saunders  '^ 

Ventris  «        " 

Pollexfen  « 

Ca.  Prae;  « 

Freeman  " 

Mod.  Rep.  «        "      Ex. 

1673  25  Car.  2  T.  Raym.  «        «      Ex. 

Levinz  " 

Keble  <' 
Carter  " 


Chittf  Jeetieef  or  Chief  Berone. 
Sir  Mathew  Hale,  C.  J.  K.  B. 
Sir  Edward  Turner,  C.  J.  C.  P. 
A.D.    Reian.    Reporiera.      Conrt  or  Coons. 

1673  26  Car.  2  Vapghan  C.  P. 
Ventris     K.  B.     " 

Pollexfen      " 
Ca.  Prac.     " 
Freeman      *' 
Mod.  Rep.    «        "      Ex. 
Sir  Frederick  North,  C.  J.  C.  P. 

1674  26  Car.  2  T.  Raym,  K.  B.  C.  P.  Ex. 
^— Levinz 

Keble 
Carter 
T.  Jones 
Ventris 
Pollexfen 
Ca.  Prac. 
Freeman 
Mod.  Rep. 


u 

u 


1675  27Car.  2T.  Raym. 

—         ■        Levinz 

Keble 
Carter 
T.  Jones 
Ventris 
Pollexfen 
Ca.  Prac. 
Freeman 
Mod.  Rep. 
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Ex. 
Ex. 
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Ex. 


Sir  R.  Rainsford,  C.  J.  K.  & 

Sir  William  Montague,  C.  B. 

1676  28  Car.  2T.  Raym.  K.  B.  C.  P.  Ex, 

Levinz 

Keble 

T.  Jones 

Ventris 

Pollexfen 

Ca.  Prac. 

Freeman 

Mod.  Rep. 


1677  29  Car.  2  T.  Raym. 

'  Levinz 

Keble 
T.  Jones 
Ventris 
Pollexfen 
Ca.  Prac. 
Freeman 
Mod.  Rep. 


It 
it 

it 

a 

ti 

a 

a 

it 

a 

li 

a 

ti 

a 

a 

it 

it 

a 


it 

it 


it 

it 


Ex. 


ti 

it 


it 


Ex. 


Sir  W.  Sroggs,  C.  J.  K.  B. 
1678  SO  Car.  2  Shower      K.  B. 

-T.  Raym.    «      C.  P.  Ex. 

Levinz         ** 

Keble  '< 

Parker  Ex. 

T.  Jones      «        " 


rut 


CHRONOLOGICAL  TAVLX. 


Chiftf  JmUcm  or  Chkr  Baroni. 
Sir  W.  Serogg,  C.  J.  K.  B. 
A.  D.     Rei|D,    Rcporiera.    Conrt  or  Coorts. 

1678  30  Car.  3  Ventris     K.  B.  C«  P. 
Pollexfen     « 

Ca.  Prac. 
Mod*  Rep. 
Fraeroan 

1679  31  Car.  S  Shower 
T.  Rayro. 

Lefioz 
T.  Jones 
Ventris 
Pollexfen 
Ca.  Prac. 
Freeman 

1680  39Car.  SSkower 
^ T.  Rayro. 

T.  Jones 
Ventris 
Pollexfen 
Ca.  Prac. 
Freeman 
Sir  F.  Pemberton,  C.  J.  K.  B. 
1680  33  Car.  S  Shower      K.  B. 


(I 

a 
« 

<c 

« 
u 
t{ 
u 
u 
it 
u 
a 
t( 
u 


it 

it 

u 
u 


Ex. 


it 


u 

u 


li 


u 


Ex. 


Chiof  Jaotioof  or  CUof  Dtioaf  • 

Sir  G.  Jefiries,  C.  J.  K.  B. 

Sir  Thos.  Jones,  C.  J.  C.  P. 

A.  D.        Roign.        Roportora.    Coart  or  Coarls. 

1684  36  Car.  2  Shower      K.  B. 
Skinner        '* 

LoTinz  C.  P. 

Lutwyche  " 

T.  Jones 
Ventris 
Pollexfen  " 
Ca.  Prac.  " 
Mod .  Rep.  " 
Freeman  '^ 
Sir  E.  Herbert,  C.  J.  K.  B. 

1685  I  Jam.  3  Shower      K.  B. 

Skinner  " 
Comberba  ^< 
hev\nz  C.  P. 

Latwycbe  " 


a 


T.  Raym. 

T.  Jones 

Ventris 

Skinner 

Pollexfen 

Ca.  Prac. 

Freeman 


(( 

M 

ii 
U 


C.  p.  Ex. 

ti 


Sir  F.  Pemberton,  C.  J.  C.  P. 
Sir  E.  Saunders,  C.  J.  K.  B. 
1683  34  Car.  3  Shower     K.  B. 


Skinner 
T.  Raym. 
Levinz. 
Lutwyche 
T.  Jones. 
Ventris 
Pollexfen 
Ca.  Prac. 
Freeman, 
Mod.  Rep, 


u 
a 
it 
u 
ii 
(t 


it 
a 


IS 


C.  p.  Ex. 

It 

ti 
i( 
it 


Sir  G.  Jeffries,  C.  J.  K.  B. 
Sir  Thos.  Jones,  C.  J.  C.  P. 
1683  36  Car.  3  Shower     K.  B. 


Skinner 
T.  Raym. 
Levinz 
Lutwyche 
T.  Jones. 
Ventris , 
Pollexfen 
Ga.  Prac. 
Mod.  Rep. 
Freeman 


ti 
it 


t€ 
ti 
ti 
it 

ti 
it 


C.  p.  Ex. 

ti 

it 
tt 


Ventris  « 
Ca.  Prac,  " 
Mod.  Rep,  *' 
Freeman  " 
Sir  Edward  Aikyns,  C.  B. 

1686  3  Jam.  3  Shower      K.  B. 
I  Skinner         " 

Comberba.  ^ 

L«vinz  C.  P. 

Lutwyche  ^' 

Carthew       " 

Parker  Ex. 

Ventris 

Ca.  Praa 

Mod.  Rep.    " 

Freeman       '' 
Sir  Robert  Wright  C.  J.  C.  P- 
iSir  Robert  Wright,  C.  J.  K.  B. 

1687  3  Jam.  3  Shower      K.  B 
Skinner        " 

Comberba.    " 
Lutwyche  #         C.  P. 
Parker  Ex. 

Ventris  «  « 
Carthew  " 
Ca.  Prac.  *' 
Mod.  Rep.  '' 
Freeman  ^' 
Sir  E.  Herbert,  C.  J.  C.  P. 

1688  4  Jam.  3  Shower      K«  B. 
'^ Skinner         « 

Comberba.    *^ 

Lutwyche  C.  P.  . 

Carthew        " 

Parker  Ex. 

Ventris         «        « 

Ca.  Sett.      *« 

Ca.  Prac.     « 


OHRONOLOGICAL  TABLE. 


it 


Cfcief  JoftioM  •r  Chief  Barona. 
^  1.     SirE,  HerbtrtC.J.C.  P. 

1688  4  Jam.  2  Mod,  Rep.  K.  B. 

Freeman 


ti 


C.P. 


cc 

■ 


Sir  John  Hoh,  C.  J.  K.  B. 

,a-.^     ™  ^   Pollcxfen,  C.  J.  C.  P. 
J68dlWill.  3  Shoiver      K.  B. 

■ Skinner         " 

Comberba.    '' 
LeTinz 
Lutwjche 
Cartbew 
Salkeld 
VeBtris 
Ca.  Sett. 
Holt 

Ca.  Prac. 
Mod.  Rep. 
Freeman 
Sir  Robfert  Atkin«,  C.  B 
1690  2  Will.  2  Shower      K.  b! 

Skinner 
Combferba. 
Levinz. 
Lutvyehe 
Cartbew 
Salkeld 
Ventria 
Ca.  Sett. 
Holt 

Ca.  Prac. 
Mod.  Rep. 
Freeman 
1691  3  Will.  3  Shower 

Skinner 
Comber. 
Levinz 
Lntwyche 
Carfhew 
Salkeld 
Ca.  Sett. 
Holt 

Ca.  Prac. 
Mod.  Rep. 
Freeman 
Sir  Geerge  Treby,  C.  J.  C.  P 
1692  4  Will.  3  Shower       -  ^ 

Skinner 
Comber. 
Levinz 
Lutwyche 
Parker 
Cartbew 
Salkeld 
Ce.  Sett. 
Holt 
C«.  ftac. 


K.  B. 

u 

it 
it 
a 
a 
u 
it 


It 
a 
a 
a 
a 
a 
li 
a 
«c 
it 
a 


ti 
it 
It 
ti 
li 
ti 
ti 

K.  B. 

it 
it 

ti 


Ex. 


Chief  Jutieee  or  Chief  Barom. 

Sir  John  Treby,  C.  J,  C:  P. 

1692  4  Will.  3  Mod.  Rep.  K.  B. 

Freeman 

1693  5  Will.  3  Shower 

Skinner 

Comber. 

Levinz 

Lutwyche 

Cartbew 

Salkeld 

Ca.  Sett: 

Holt 

Ca.  Prac. 


it 

ti 
a 
it 


C.P. 

it 


it 
it 
it 

it 
it 


it 


Ex. 


Ex. 


a 
it 

a 


Ex. 


C.P. 


tt 

a 
it 

H 
tt 


Ex. 
"   Ex* 


1693  5  Will.  3  Shower 

Skinner 
Cornber. 
Levinz 
Lutwyche 
Cartbew 
Salkeld 
Ld.  Raym. 
Ca.  Sett. 
Hoh 

Ca.  Prac. 
Mod.  Rep. 

Sir  Edward  Ward 
1^96  7  Will.-3  Forteecne 

Skinner 
Comber. 
Levinz 
Lotwyche 
Cartbew 
Salkeld 
Ld.  Raym, 
Comyns 
Ca.  Sett. 
Holt 

Ca.  Prac. 
Mod.  Rep. 
Freeman 
P.  Wma. 
1696  8  Wila.  3  Fortescue 

Skinner 

Comber. 

Levinz 

Lutwyche 

Kelynge 

Carthew 

Salkeld 

Ld.  Rafm. 

Comyna 

Ca.  Sett, 

Holt 


Mod.      K.B.C.P.EX.N.P. 
Freeman     K.  B. 


cc 
ti 
it 


it 

ti 

a 

it 

it 

it 

it 

tt 

tt 

it 

it 

tt 


tt 
tt 
tt 
It 
tt 
tt 
it 
ti 
tt 
u 
tt 
tt 
tt 


tt 
it 
tt 
tt 

it 
it 
u 


C.P. 

tt 


tt 
it 


Ex. 


tt 


tt 


tt 
u 

it 
it 
tt 


Ex. 


Ex. 
Ex. 


Ex. 

Ex. 

Ex. 


li 
tt 


tt 
ti 


it 

"  Ex. 
«  Ex. 


CHRONOLOGICAL  TABLE* 


Chief  Jottiees  or  Chief  Barone. 

Sir  Edward  Ward,  K.  B. 
A.  D.    Reign.      Reporters.     Court  or  Coarts. 

1696  8  Will.  3  Ca.  Prac.  K.  B. 

Mod.  Rep.    "     C.P.  Ex. 

Freemaa  *' 

P.  Wins  ^*         ^*     Ex. 

1697  9  WiU.  3  Forteacue  «         "     Ex! 

Skinner  " 

Comber.  " 
Lutwycfao  " 

Carthew  " 

Salkeld  «         ''     Ex. 

Ld.  Raym.  "         « 

Comyna  «         "     Ex. 

Ca.  Sett.  « 

Holt  « 

Ca.  Prac.  *< 

Mod.  Rep.  "         "     Ex. 

Freeman  ** 

1696 10  Will.3  Forteacue  "         '<      Ex. 

Comber.  " 
Lutwjche  " 

Parker  Ex. 

Carthew  " 

Salkeld  ^<         <<      Ex. 

Ld.  Rajm.  "         " 

Comyna  "         "      Ex. 

Ca.  Sett.  " 

Holt  « 

Ca.  Prac.  " 

Mod.  Rep.  «         «      Ex. 

Freeman  " 

1699  1 1  Will.3  Forteacue  '<         '<      Ex. 

Lutwycbe  "      Ex. 

Parker  Ex. 

Cartbew  " 

Salkeld  «         "      Ex. 

Ld.  Ravro.  *«         "      Ex. 

Ca.  Sett.  " 

Corny  ns  "         "Ex. 

Holt  « 

Ca.  Prac.  " 

Mod.  Rep.  "         <*      Ex. 

Freeman  '^ 

1700  12  Wni.3  Forteacue  "         ''      Ex. 

Lutwycbe  " 

Parker  Ex. 

Cartbew  " 

Salkeld  "         «       Ex. 

Ld.  Raym.  "         « 

Comyna  "         "      Ex. 

Ca.  Sett.  « 

Holt  « 

.Ca.  Prac.  *' 

Mod.  Rep.  "         "      Kx. 

Freeman  " 

P.  Wma  "         " 


Chief  Joiticeii  or  Chief  Bardntf. 

Sir  Thomas  Treror,  C.  J.  C.  P. 
A.  D.    Reign.      Repoiters.    Coart  or  Coarte. 

1701  13  Will.3  Salkeld      K.  B.  C.  P.  Ex. 

Ld.Raym.  "         « 
Lutwycbe  ** 

Ca.  Prac.  " 

Holt  *• 

Ca.  Sett.  " 

Forteacue  "         '*      Ex. 

Comyna  «         "      Ex. 

Mod.     '  "         "     Ex. 

Freeman  " 

1702  1  Anne    Salkeld  "         "      Ex. 

Ld.Raym.  «         «      Ex. 

Lutwycbe  " 

Ca.  Prac.  " 

Holt  « 

Comyn  "         "     Ex. 

Fortcscue  "         "      Ex. 

Ca.  Sett  " 

Mod,  " 

Freeman  *^ 

1703  2  Anne    Salkeld  "         "      Ex. 

Ld.  Rayra.  "         " 
Lutwycbe  •* 

Ca.  Prac.  " 

Holt  " 

Comvns  *'         "      Ex. 

Forteacue  '*         "      Ex. 

Mod.  " 

Freeman  " 

1704  3  Anne     Salkeld  "         ''      Ex. 

Ld.Raym.  «         " 

Prac.  Reg. 

Ca.  Prac.  " 

Holt  " 

Comyna  "         "      Ex. 

Foriescue  "         "Ex. 

Mod.  " 

Freeman  " 

1705  4  Anne     Salkeld  "         "      Ex. 

Ld.  Raym.  "         " 

Ca.  Prac,  "         " 

Holt  " 

Forteacue  "         "      Ex. 

Comyna  "         "      Ex. 

Ca.  Sett.  " 

Mod.  " 

Freeman  " 

Gibb.  Ex. 

1706  5  Anne    Salkeld  "         "      Ex. 

Ld.Raym.  "         « 

Ca.  Prac.  "         " 

Holt  " 

Forteacue  «         "     Ex. 

Comyns  "  " 

Mod.  Rep.  « 


(( 


CHRONOLOGICAL  TABLE. 


Chief  Justices  or  Chief  Barons. 

Chief  Justices  or  Chief  Barons. 

9 

Sir  Thomas  Trevor,  C.  J 

^  C. 

P. 

Sir  T. 

Parker,  C.  J.   K. 

B. 

A.  D.     Reign.      Reporters.       Coart 

or  Courts. 

A.D. 

Ueign. 

Reporters.     (?oart 

or  Courts. 

1707  5  Anne     Freeman  K.  B. 

Sess.  Ca.  K.  B. 

Gilb. 

Ex. 

Fortescue     " 

C.  P 

Ex 

1707  6  Anne     Salkeld         " 

It 

Ex. 

Mod.             " 

Ld.  Rayro.    " 

,    C( 

Gilb. 

Ex. 

Ca.  Piac.     " 

a 

1713 

12  Anne  T^.  Raym.   " 

(( 

Parker 

. 

Ex. 

* 

Prac.  Reg.  " 

li 

Holt             « 

« 

Ca.  Prac.     " 

it 

Comyns        " 

i( 

Ex. 

Parker 

£z. 

Fortescue     ", 

u 

Ex. 

Holt             " 

Mod.             " 

« 

BiMibnry 

Ex, 

Gild. 

Ex. 

'  Comyns         " 

ti 

Ex. 

noe  7  Anne     Salkeld         " 

It 

Ex. 

Fortescue     " 

n 

Ex. 

Ld.  Raym.    " 

ti 

Ca.  Sett.       " 

Ca.  Prac.      " 

iC 

Sess.  Ca.      ** 

Parker 

Ex. 

Mod.             " 

Holt              " 

Gilb.  Ca. 

Ex. 

Comyns        " 

li 

Ex. 

1714 

13  Anne  Ld.  Raym.    " 

it 

Fortescue     " 

It 

Ex, 

Ca.  Prac.     " 

li 

Mod.             " 

Parker 

Ex. 

Gilb. 

Holt             « 

/ 

Sir  T.  Parker,  C.  J.  K. 

B. 

Bunbury 

Ex. 

1709  8  Anne     Salkeld     K   B. 

C.  P 

.  Ex. 

Comyns        " 

it 

Ex. 

Ld.  Raym.    " 

C( 

t 

Fortescue     '* 

(» 

Ex. 

Prac.  Reg. 

(C 

Ca.  Sett.      " 

Ca.  Prac.      ** 

u 

Gilb.  Ca.      " 

Parker 

Ex. 

Sess.  Ca.      " 

Holt              « 

• 

Mod. 

Comyna         " 

« 

Ex. 

Gilb. 

Ex. 

Fortescue     ** 

u 

Ex. 

Sir  Peter  King,  C.  J.  C 

.P. 

Mod.             *' 

u 

Ex. 

Sir  Samuel  Dood,  C.  B. 

Gilb. 

Ex. 

1716 

1  Geo. 

1  Ld.  Raym.  K.  B. 

C.  P 

• 

1710  9  Anne     Salkeld         << 

u 

Ex. 

-  Ca.  Prac.      " 

(( 

Ld.  Raym.    « 

u 

Ex. 

Prac.  Reg. 

tt 

Ca.  Prac.     " 

u 

Holt              " 

Parker 

Ex. 

« 

Bunbury 

Ex. 

Holt             '' 

■ 

Comyns        " 

tt 

Ex. 

Comyns         " 

C( 

Ex. 

' 

Fortescue     " 

tt 

Ex. 

Fortescue     " 

u 

Ex. 

Ca,  Sett.       " 

Ca.  Selt.       " 

u 

Ex. 

Sess.  Ca.      " 

Mod.             " 

Mod.  Rep.    " 

Gilb. 

Ex. 

Gilb. 

Ex. 

1711   10  Anne  Salkeld         <' 

u 

Ex. 

Sir  Thomas  Bury,  C.  B. 

Ld.  Raym.  " 

11 

1716  2  Geo. 

1.  Strange     K.  B. 

C.  P 

.  Ex. 

Ca.  Prac.     « 

ti 

Ca.  Prac.      '* 

C( 

Ex. 

Prac.  Reg. 

ti 

Prac.  Reg.  « 

Parker 

Ex. 

Holt             " 

Comyns        " 

it 

Ex. 

Bunbury 

Ex. 

Fortescue     " 

tt 

Ex. 

« 

Comyns        " 

tt 

Ex. 

Mod .  Rep.   '< 

Fortescue     " 

it 

Ex. 

Ca.  Sett.       " 

Ca.  Sett.       « 

Gilb. 

Ex. 

Sess.  Ca.      " 

1712  11  Anne  T^.  Raym.  *< 

ft 

Mod.  Rep.  " 

tt 

Gilb 

Ex. 

Parker 

Ex. 

1717  3  Geo. 

VallM* 

1.  Strange         " 

tt 

F.x. 

Comyns        " 

tt 

Ex. 

Ca.  Prac.      " 

it 

Ex. 

i                                          Ca.  Sett.       " 

Prac.  Reg. 

it 

VOL.  I. 
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C 
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A.  D. 

17  1 7  '3  Geo,  I 


Chief  Jaslirefl  or  Chief  BnroM. 

Sir  Thomas  Bury,  C.  B. 

Reign.       R«porierA.       Court  or  Coorts. 


Bunhury  Ex. 

Com)  ns     K.  B.  C  P.  Ex, 

«      Ex. 


it 
11 
ii 

Cf 

If 


« 
u 
u 

(C 


Fortescue 
Ca.  Sett. 
Sess.  Ca. 
Mod.  Rep. 
GiFb. 

1718  4 Geo.  I.  ^transe 
Ca.  ^rac. 

Prac.  Peg. 
Bunbury 
Parker 
Gomyjf)s 
Fortescue 
Ca.  f^tt. 
Sens.  Ca. 
Mod.  Rep. 
Gilb. 
Sm-  John  Pratt,  C.  J.  K. 

1719  5  Geo.  1 .  Strange      K .  B. 
— — ^—  Ca.  Prac. 

Prac.  Reg, 

Bunbury 

Corny  ns 

Fortescoe 

Ca.  Selt, 

Sena.  Ca. 

Mod. 

Glib. 
Sir  John  Pratt,  C.  J.  K. 
n'iO  5  Geo.  1 .  Strange     K.  B. 
r-  Ca.  Prac. 

Prac.  Reg. 

Bunburj 

Comyns 

Fortescae^ 

Ca.  Sett. 

Sess.  Ca. 

Mod.  J^ep. 

Grlb. 
1721  7  Geo»l,  Strange 
■        Ca.  Prac. 

Prac.  Reg,  «< 

Banbury 

Comyns 

Fortescue 

Mod. 

Gilb. 
I7S2  8  Geo.  1.  Strange 
— — —  Ca.  Frac, 


u 


it 
ti 


Ex. 


Ex. 
Ex. 
Ex. 
Ex. 


CC 


CC 

i( 

(C 

ic 


c* 

CI 

CC 
CC 


Ex. 
Ex. 
£x. 


u 


CC 
CC 
CC 

ci 

(C 


Ex. 
B. 

C,  J.  Ex. 
"   Ex. 


C( 

CC 


Ex. 
Ex. 
Ex. 


Chief  Jo8!icet  or  Chief  Bafonff: 
Sir  James  Montague,  C.  B. 
A.  D.     Reign.      Keporters.       Coart  or  Conrttf. 

17. "2  8  Geo.  1.  Mod:     K.  B. 

Gilb.  Ex. 
17^  9  Geo.  1.  Strange  K.  B.  C.  P.  Eic. 
Ca.  Prac, 

Prac.  Reg. 

Bunbury 

Comyns 

Fortescoe 

Ca .  Sett. 

Sesa.  Ca. 

Mod. 

Gilb.  Er. 
Sir  Robert  Evre,  C.  B. 
1724  10  Geo.  1.  Strange     K.  B.  C.  P.  Ex. 
Ld.  Raym. 

Ca.  Prac, 

Prac.  Reg. 

Banbury 

Comyns 

Fortescue 

Ca.  Sett. 

Sess.  Ca. 

Mod. 

Gtib. 


CC 
CC 


CC 


C( 

cc> 

CCv 

CC 

CC 

a 

it 


CC 
CC 

CC 


Ex. 
B. 
C.  p.  Ex. 

CC 
CC 

Ex. 
"  Ex. 
«      Ex. 


17S5  It  Geo.  1.  Strange 

Ld.  Raym. 

Ca.  Prac. 
Prac.  Reg. 
Bunbury 
Comyns 
Fortescue 
Ca.  Sett. 
Sess.  Ca. 
Mod. 
Gilb. 


CC 

it 

ftC 

« 

CC 

it 
tt 
•t 
tt 


ft 
tt 
it 
tt 
u 


tt 

u 

it 

Ex. 

tt 

Ex. 

u 

Ex. 

it 
tt 
tt 
tt 

tt 

It 


Ex. 
Ex. 


Em 
Ex. 
Ex. 


Ex. 


tt 
It 


Prac  Reg. 
Bunbury 
Comyns 
Fortescue 
Ca.  Sett. 
Seaa.  Ca. 


u 

CC 
CC 
CC 


iC- 

CC 

•C 

CC 
CC 


K 

it 
tt 

tt 

it- 


Ex. 
Ex. 


Ex. 
Ex. 
Ex. 

Ex. 
Ex. 


Ex. 
Ex. 
Ex. 


Ex. 
Ex. 
Ex. 


Sir  R.  Raymond,  C.  J.  K.  B. 

SirR.  Eyre,  C.J.  C.  P. 

Sir  J.  Gilbert,  C.  B. 

1726  H  Geo.  I.  Strange    K.  B.  C.  P.  Emi, 
Ld.  Raym.    " 

Ca.  Prac. 
Prac.  Reg. 
Runbury 
Corny  OS 
Fortescoe 
Sess.  Ca. 
Ca.  Sett. 

Barnard:      "         «      Ex.. 
Mod. 

Gilb.  Ex.. 

Sir  Thomas  Singelby,  C.  B. 

1727  13  Geo.  1  Strange     K.  B.  C.  P. 
Ld.  Raym.  «         " 

Ca.  Prac.     "         « 
Prac.  Reg,  « 

Bunbury^ 


it 


tt 

(C 
CC 
C( 
CC 
CC 


CC 
CC 

ti- 
lt 
it 


CHRONOLOGICAL  TABLE. 


Chief  Jailicct  or  Chief  Barone. 

Sir  Thomas  Singelbj,  C.  B. 

A^  D.       Reign.        Reportera.      Coort  or  Coarti. 

1727  13  Geo.  1  Corny ns    K.  B.  C.  P.  Ex. 

Ejl 


u 
u 

i€ 
tl 
ii 
U 
U 


a 


It 

'(( 

c< 

u 

u 

tt 

u 

ii 

u 

u 


u 

It 
u 
u 
u 
u 
it 


u 

<i 

it 

u 
u 


Ex. 


Ex. 
Ex. 


4t 

u 

l€ 
it 
U 

u 


u 


C( 


Ex. 

Ex, 


-Fortescue 

Sess.  Ca. 
13  Geo.  1  Ca.  Sess. 

Barnard. 

Mod. 
1728  1  Geo.  2  Strange 

Ld.  KayoL. 

Ca.  Prac. 

Prac.  Reg, 

Bunbury 

Comyns 

FortesGue 

Ca.  Sett. 

Sess.  Ca. 

Barnard. 

Mod. 

Fitzgibbon 
lt29  2  Geo.  2  Strange 

Ld.  Kaym. 

Ca.  Prac. 

Prac.  Reg. 

Bunhjiry 

Corny  nil 

Ca.  Sett. 

Sess.  Ca. 

Fortescue 

Barnard. 

Mod. 

Fitzgibbon 
Sir  James  Reynolds,  C.  B. 
JTSO  5  Geo.  2  Strange      K.  B.  C.  P.  Ex. 
Ld.  Kaym. 

Ca,  Prac. 

Prac.  Reg. 

Bunbury 

Corny  na 

Fortescae 

Ca.  Sett 

-Sess.  Ca. 

Barnard. 

Mod. 

Fitzgibbon 
1791  4  Geo.  2  Strange 

-Ld.  Raym. 

Ca.  Prac. 

Prac.  Reg, 

Bunbury 

Comyna 

Fortescue 

Ca.Sett. 

Sess.  Ca. 

Kelynge 

Barnard. 

Mod. 


Ex. 
Ex. 


Ex, 


Ex. 
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Ex. 
Ex. 
Ex. 


'4t 
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Ex. 
Ex. 


Ex. 
Ex, 
Ex. 


Ex. 


Chief  Jsitiees  or  Chief  Barons 
Sir  JJames  Reynold,  C.  B. 
A.  D.     Reign.      Reporters,        Court  or  Coorti. 

1731  4  Geo.  2  FitzgibbonJC.  B.CJP.Ex. 

1732  5  Geo.  2  Strange  "         "      Ex. 
Ld.  Uaym.    "        « 

Ca.  Prac.     "         " 
Prac.  Reg.  " 

Bunbury  Ex. 

Comyns  **  "  Ex. 
Barnes  ** 

Sett.  Ca.  " 

Fortescue      «        "       Ex. 
Ca.  Sett.       " 
Sess.  Ca.      *^ 
Med.  ' 

Fitzgibbon    "        «      Ex. 
Kelynge         "         "      Ex. 
Lord  HarBwicke,  C.  J.  K.  B. 

1733  6  Geo.  2  Strange     K.  B.  C.  P.  Ex. 
Ld.  Rajm.  "        « 

Ca.  Prac,      "        '* 
Prac.  Reg.  « 

Bunbury  Ex. 

Comyns  «  «.  Ex 
Barnes  '' 

Sett.  Ca.  «     • 

Fortescue      "        *<      Ex 
Sess.  Ca.       " 
Mod.  « 

Kelynge       •** 

1734  7  Geo.  2  Strange         '< 
Ca.  T.  Har.  « 

Ca.  Prac.      "         •< 
Prac.  Reg.  <* 

Bunbury  .Ex. 

Comyns        "        **      Ex. 
Fortescue     "       '  **      Ex. 
Sess.  Ca.      ** 
Burr.  S.  C.  « 
Barnes  ^ 

Mod.  « 

Cunning.       ^* 
Kelyng.        "        «       Ex. 
Mod.  Rep.     « 
Sir  Thomas  Reeve,  C.  J.  C.  P. 

1785  8  Geo.  2.  Strarige      K.  B.  C.  P.  Ex. 

Ca.  T.  Har.  «* 

Ca,  Prac.      <*         " 
Prac.  Reg.  « 

Bunbury  Ex. 

Comyns  <*  <'  Ex. 
Fortescue  «  «  Ex. 
Barnes  *' 

Burr.  S.  C.  « 

Cunning.        **         " 
Xelyng.  "         «       Ex. 


u 


Ex. 
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Chief  Justices  or  Chief  Bnronp. 
Sir  John  WiUcs,  C  J.  C.  P, 
A.  D.     Reign.     Reporters.     Court  or  Courts. 

1736  9  Geo.  2  Strancre      K.  B.  C.  P.  Ex. 
Ca.  T.  liar.  ** 

Ca.  Prac.      "         " 
Prac.  Reg.  " 

Bunbury  Ex. 

Comyns  «  "  Ex. 
Fortcscue  "  "  Ex. 
Barnes  " 

Burr.  S.  C.  " 
Sess.  Ca.       *^ 
Sir  William  Lee,  C.  J.  K.  B. 

1737  10  Geo.  2  Strancre     K.  B.  C.  P.  Ex. 
Ca.  T.  Har.  " 

Ca.  Prac.      "         " 
Prac.  Reg  " 

Bunbury  Ex. 

Comyns  «'  "  Ex. 
Forlcscue  "  "  Ex. 
Barnes  " 

Burr.  S.  C.   '' 
Sess.  Ca.       *' 
Sir  John  Comyns,  C.  B. 

1738  1 1  Geo.  2  Strange     K.  B.  C.  P.  Ex. 
And .  " 

Ca!  Prac.      "         « 
Prac.  Reg.  " 

Bunbury  Ex. 

Comyns         *«         "       Ex. 
Barnes  *' 

Burr.  S.  C.  " 
Sess.  Ca.  " 
Leach  C.  L.  " 

1739  12  Geo.  2  Strange         "         "      Ex. 
— Andrews         " 

Ca.  Prac.       "         " 
Prac.  Reg.  " 

Bunbury  Ex. 

Comvns  ''  "  Ex. 
Barnes  " 

Burr.  S.  C.    " 
Sess.  Ca.       " 
Sir  Edward  Probyn,  C.  B. 

1740  13  Geo.  2  Strange    K.  B.  C-  P.  Ex. 
Ca.  Prac.      "         " 

Prac.  Reg.  " 

Bunburv  Ex. 

Comyns  "  "  Ex.' 
Barnes  " 

Burr.  S.  C.  " 
Sess.  Ca.  <* 
Leach  C.L." 

174!  14Geo.  2Slranpre         "         "       Ex. 

, -Ca.  Prac.     "         <« 

Prac.  Reg.  " 

Bunbury  Ex. 


Chief  Jaaticcs  or  Chief  Baront , 

Sir  Edward  Probyn,  C.  B. 

A.  P.        Reign.        Reporters.     Coort  or  Coirtf- 

1741  14  Geo.  2  Barnes  C.  P. 
: Burr.  S.  C.  K.  B. 

Sess.  Ca.       " 
Sir  Thomas  Parker,  C.  B. 

1742  15  Geo.  2  Strange     K.  B.  C.  P.  Ex 
^^-Ca.  Prac.     '' 

Barnes 

Burr.  S.  C.  " 
Sess.  Ca.  " 
Leach  C.  L. " 

1743  16  Geo.  2  Strange         " 


-Ca.  Prac. 


'    Parker 
Foster  C.  L. 
Wilson  " 

Barnes 
Burr.  S.  C.   « 
Sess.  Ca.       " 
Leach  C.  L. " 
1741  17  Geo.  2  Strange         " 

Ca.  Prac.     " 

Foster  C.  L. «' 
Wilson  " 

Parker 
Barnes 
Burr.  S.  C.  '' 
Sess.  Ca.      " 
Leach  C.  L.  " 

1745  18  Geo.  2  Strange         " 
Ca.  Prac.      " 

Wilson  " 

Parker 

■  Foster  C.  L.  " 
Barnes 

Burr.  S.  C.  " 
Sess.  Ca.       " 

1746  19  Geo.  2  Strange         " 
'. Ca.  Prac.     '' 

Wilson 
Parker 
Foster  C,  L." 
Barnes 
Burr.  S.  C.  " 
Sess.  Ca.      " 
Leach  C.  L. " 

1747  20  Geo.  2  Strange         " 
Blackstone  " 

Ca.  Prac,  " 
Wilson  " 

Barnes 
Burr.  S.  C.  " 
Parker 

Foster  P.  C, '' 
Leach  C.  L.  " 
Sess.  Ca.       " 
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cc 
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Ex. 


Ex. 


Ex. 


Ex, 


Ex. 


Ex. 


Ex. 


Ex. 
Ex. 


Ex. 
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Cfitef  Jnftieai  or  Chi«f  BtrnMi 
Sir  Thomas  Parker,  €.  B. 
A.  D.    Reign.      Reponera.     Ceort  or  Conrti. 
174621  Geo.  2  Strange      K.  B.  C.  P.  Ex. 

Blackstone    **         <'     Ex. 

Ca.  Prac.      " 
Wilson  " 

Parker 

Foster  C.  C. " 
Barnes 

Leach  C.  L. '« 
Burr.  S.  Ca.  " 


1749  22  Geo.  2  Blackstone    '< 
Ca.  Prac.       «* 

Wilson  *« 

Parker 

Foster  C.  C.  *♦ 
Barnes 

1 750  23  Geo.  2  Blackstone    «' 
Wilson  •* 

Parker 

Ca,  Prac.       «* 

Foster  C.  C.  " 

Barnes 

Burr.  S.  Ca.  '* 

1751  24  G  CO.  2  Blackstone    *< 

Wilson  " 

Ca.  Prac.      •« 
Parker 

Foster C.C.  " 
Barnes 
Burr.  S.  Ca.  «* 

ir52  23  Geo.  2  Wilson  •« 

— — dayer  ** 

Ca.  Prac.       *« 

Parker 

Foster  C  C.  ** 

Barnes 

Burr.  S.  Ca.  '« 

1753  26  Geo.  2  Wilson  <« 
— : •  Saycft              « 

Ca.  Prac.      •* 
Parker 

Foster  C.  C.  *' 
Barnes 

Burr;  S.  Ca.  " 
SirDud.  Ryder,  C.J.  <* 

1754  27  Geo.  2  Wilson  " 
Sayer            ^* 

Ca.  Prac.      " 
Parker 

Foster  C.  C. " 
Barnes 

Burr.  S.  Ca.  " 

Leach  C.  L.  " 

1765  28  Geo.  2  Wilson  *' 

-  Sayer  •  " 

Ca.  Pmc.      «« 


<c 


il 


a 


AC 


CI 


AC 


i( 


CC 


<« 


u 


ti 


€4 


<C 


Ex. 
Ex. 


••     Ex. 


Ex. 

Ex. 
Ex. 


Ex. 


Ex. 


Ex. 


Ex. 


Ex. 


Cbiof  Jofticof  or  ChiofBiroM* 
Sir  Dud.  Ryder,  C.  J.  K.  B- 
A.' IK    Reiftt.      Reporton.      Coort  or  Coorti. 
1 765  28  Geo.  2  Parker  Ex. 

Foster  C.  C.  ** 

Barnes  '* 

Burr.S.  Ca.  " 
Leach  C.  L.  " 
Lord  Mansfield,  C.  J.  *' 

1756  29  Geo.  2  Wilson  «  •* 
Sayer             " 

Ca.  Prac.       "     • 

Parker  Ex. 

Foster  Ck  C.  " 

Barnes  '^ 

Burr.  S.  Ca. " 

Leach  C.  L.  <' 

1 757  90  Geo.  2  Blackstone    <<         " 
__  Burrow  " 

Wilson  "  '* 

Ca.  Prac.      *« 

Parker  Ex. 

Foster  C.  C.  «* 

Barnes  '^ 

Burr.  S.  Ca.  " 

1758  3 1  Geo.  2  Blackstone    *<         '' 
_  Burrow  " 

Wilson  "         " 

Ca.  Prac      " 

Parker  Ex* 

Foster  C.  C.  " 

Barnes  ^' 

Burr.  S.  Ca.  " 

1 759  32  Geo.  2  Blackstone    ^<         '' 
—  Burrow  " 

Wilson  •*•         ** 

Ca.  Prac.      •* 

Parker  Cx. 

Foster  C.  C.  •* 

Barnes  ** 

Burr.  S.  Ca.  " 

Leach  C.  L. '' 

1 760  33  Geo.  2  Blackstone    ''  '' 
Burrow          '* 

Wilson  "  " 

Ca.  Prac.      •« 

Parker  Ex. 

Foster  C.  C.  " 

Barnes  '' 

Burr.  S.  Ca.  " 

Leach  C.  L.  <' 
1781   1  Geo.  3  Blackstone    *'         '^ 
— . 1—  Burrow  ** 

Wilson  "  " 

Ca.  Prac      •* 

Parker  Ex. 

Burr.  S.  Ca.  " 

Leach  C.  L.  '' 
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(« 


U 


i« 


4C 


Ex. 


Chief  Jofticet  or  Chief  Baront. 
Sir  Charles  Pratt,  C.  J.  O.  P. 
A.  D.     Reign.      Reporten.      Cooit  or  Coerta. 

1762  2  Geo.  3  Blackstone     '* 
i—  Burrow  " 

Wilson  '« 

Ca.  Prac.       " 

Parker  Ex. 

Burr.  S.  Ca.  •* 

1763  3  Geo.  3  Blackstone    ^< 
■  ■  Burrow 

Wilson 

Ca.  Prac. 

Parker 

Lofflt. 

Burr.  S.  Ca.  " 

Leach  C.  L.  << 

1764  4  Geo.  3  Blackstone    << 

'  Burrow  " 

Wilson  " 

Ca.  Prac.       ** 
Parker  Ex. 

Burr.  S.  Ca.  " 
Leach  C.  L.  '« 

1765  5  Geo.  3  Blackstone     <' 
Burrow  " 

Wilson  '^ 

Ca.  Prac.       « 

Parker  Ex. 

Burr.  S.  Ca.  " 

Leach  C.  L. '« 


*i 


<i 


41 


Sir  J.  Wilmot,  C.  J.  C.  P. 

1766  6  Geo.  3  Blackstone  K.  B.  C 

J.  P. 

Burrow         " 

Wilson          «* 

a 

•      Ca.  Prac.      " 

Parker 

Burr.  S.  Ca.  *• 

Leach  C.  L.  " 

1767  7  Geo.  3  Blackstone    '< 

it 

Wilson          " 

u 

Ca.  Prac.      '' 

Burr.  S.Ca.  " 

1763  8  Geo.  3  Blackstone     <' 

c(. 

'                         Burrow          " 

Wilson 

« 

Ca.  Prac.       ** 

Burr.  S.  Ca.  " 

Leach  C.  L.  " 

1669  9  Geo.  3  Blackstone    '< 

u 

■                 Burrow          " 

Wilson          « 

ii 

Ca.  Prac.      ** 

Burr.  S.  Ca.  «« 

1770 10  Geo.  3  Blackstone   «< 

ti 

— — " Borrow          " 

Wilson          " 

a 

Ex. 


Chief  Jatlicet  or  Chief  Barons. 

Sir  J.  Wihnot,  C.  J.  C.  P. 
A.  B.    Reign.      Reporters.      'Conrt  or  Coorta. 
1770 10  Geo.  3  Ca.  Prac.  K.  B. 

Burr.  S.  Ca.  " 

LeachC.  L.  " 

SirW.de  Grey,  C.  J.  C.  P. 

1771  1 1  Geo.  3  Blackstone  K.  B.  C.  P. 
Burrow  ** 

Wilson  *'  " 

Ca.  Prac.       *' 
Burr. S.Ca.   " 
Leach  C.  L.  ^' 
Sir  S.  S.  Smythe,  C.  B. 

1 772  1 2  Geo.  3  Blackstone  K .  B.      « 
Burrow  "  '* 

Wilson  «  ** 

Ca.  Prac.      " 
Loffi.  *' 

Burr.  S.  Ca.  « 
Leach  C.  L.  " 

1773  13  Geo.  3  Blackstone    "         **' 
Wilson  •«  " 

Ca.  Prae.       « 
Loffl.  •• 

Burr.  S.  Ca.  " 
Leach  C.  L.  *^ 

1 774  1 4  Geo.  3  Blackstone    "  «* 
—  Cowper         ** 

Wilson  «'  " 

Ca  Prac.        " 
Lofft.  " 

Burr.  S.  Ca.  *« 
Leach  C.  L. " 

1775  16  Geo.  3  Blackstone     "  " 
— — — -  Cowper         ** 

Burr.  S.Ca.  " 
Leach  C.  L.  " 

1 776  1 6  Geo.  3  Blackstone     "  " 
Cowper          ** 

Burr.  S.  Ca.  " 
Leach  C.  L.  ** 
Sir  John  Skynner,  C.  B. 

1777  17  Geo.  3  Blackstone  K.  B.     « 
Cowper         "  '* 

Cald.  S.  C.     '« 
Leach  C.  L.  '* 

1778  18  Geo.  3  Blackstone     "  ^ 

■  Cowper  '* 
Cald.  S.  C.  " 
Leach  C.  L.  ** 

1779  19  Geo.  3  Blackstone    «  ^ 
_— ^—  Douglas         '* 

Cald.  S.  C.     « 
Leach  C.  L.  « 
Lord  Loughborough,  C.  J.  C.  P. 

1780  20  Geo.  3  Blackstone  K.  B.  C.  P 
'■      Douglas         " 
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Chmf  Justieefl  or  Chief  Barons* 
Lord  Loughborough,  C.  J.  C.  P. 
A.  D.     Reign,      Reporteri.       Coart  or  Coarcs. 

1780  20  Geo.  S  Cald.  S.  C.    K.  B, 
Leach.  C.  L.      " 

1781  21  Geo.  3  Douglas  '< 

1782  22  Geo.  3  Cald.  S.  C.        " 
Leach.  C.  L.     " 

1783  23  Geo.  3  Cald.  S.  C.        •* 
I^ach.  C.  L.      " 

1784  24  Geo.  3  Cald,  S.  C.        " 
Leach.  C.  L.      " 

1785  26  Geo.  3  T.  R.  " 
Leach.  C,  L.     *^ 

1 786  26  Geo.  3  T.  R,  « 
Leach.  C.  L.     " 

Sir  James  Eyre^C.  J.  C.  P.r 
Lord  Kenyon,  C.  J.  K.  B. 

1787  27  Geo,  3  T.  R.  K.  B. 

Leach.  C.  L.     " 

1788  28  Geo.  3  T.  R.  « 
H.  Bl.  C.  P. 

Leach.  C   L.     " 

1789  29  Geo.  3  T.R.  " 
H.  Bl.  « 

Leach.  C.  L.     '< 

1790  30  Geo.  3  T.  R.  " 
H.  Bl.  « 

Peake  N.  P. 

1791  31  Geo.  3  T.  R.  " 
H.  Bl.  " 

Nolan  « 

Peake  " 

1792  32  Geo.  3  T.  R  ^ 
•  Nolan                 *^ 

H.  Bl.  '' 

Peake  « 

Anstruther  Ex. 

Sir  James  Eyre  C.  J.  Q.  P. 
Sir  A.  Ma'cdonald,  G.  B. 

1793  33  Geo.  3  T.  R  K.  B. 
Nolan  « 

H.  Bl.  C.P. 

Peake  N.  P. 

Anstruther  Ex. 

Enpinasse  N.  P. 


1794  34  Geo.  3  T.  R.                 " 

H.  Bh 

U 

Peake 

a 

Espinasse 

(C 

Anstruther 

Ex. 

1795  35  Geo.  3  T.  R.                « 

H.  Bl. 

<i 

Peake         «» 

N.P. 

Espinasse 

C( 

Anstruther 

Ex. 

1796  36  Geo,  3  T.  R. 


«r 


Chief  Jastiees  or  Chief  Barom. 
Sir  A.  Macdonald,  C.  B. 
A.  D.     Reij^n.       Reporters.       Court  or  Cuurtr. 

1796  36  Geo.3  Espinasse  N.  P. 
Anstruther  Ex. 

1797  37  Geo.  3  T.  R.  K.  B. 
— — -  Espinasse  N.  P, 

Bos.  &  Pul.  C.  P. 

Anstruther  Exr 

1798  38  Geo.  3  T.  R.  « 
Bos.  &  Pul.  '* 

Espinasse  N.  Pr 

LordEldon,  C.  J.  C.  P. 

1799  39  Geo.  3  T.  R.  K.  B. 

Bos.  Sf  Pul.  C.  P. 

Espinasse  N.  P. 

1  BOO  40  Geo.  3  T.  R.  " 
East                 <* 

Leach  C.L.    " 

Bos.  &  Pul.  C.  P.  Ex. 

Forrest  Ex. 

Espinasse  N.  P. 

Lord  Alvanley,  C.  J.  C.  P. 

1801  41  Geo.  3  East  K.  B. 
Leach  C.  L.    " 

Bos.  &  Pul.         C.  P. 
Forrest  Ex. 

Espinasse  N.  P. 

Lord  Ellenborough)  C.  J.  K.  B, 

1 802  42  Geo.  3  East  K.  B, 
Leach  C.  L.    " 

Bos.  Sf  Pul.  C.  P- 

Espinasse 

1 803  43  Geo.  3  East  " 
Leach  C.  L.    « 

Bos.  *  Pul.  " 

Espinasse  N.  P. 

Sir  John  Mansfield,  C.  J.  C.  P. 

1804  44  Geo.3  East  K.B. 
Leach,  C.  L.  " 

Bos.  &  Pul.  C,  P. 

New  Rep.  " 

Espinasse  N.  P. 

1805  45  Geo.  3  East  '' 
Leach  C.  L.    « 

New  Rep.  " 

Espinasse 

1806  46Geo.3East  '' 
New  Rep.  " 

Espinasse 

1807  47  Geo.3  East     .  " 

Chitty  « 

Leach  C.L.   « 
New  Rep.  " 

Taunton  " 

Espinasse  N.  P. 

Campb.  N.  P. 


u 


Cf 
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Cliief  Justices  or  Chief  Barons. 
Sir  J  Mansfield,  C  J.  C.  P. 
A.  D.     Reign.     Reporters.       Coart  or  Couris. 

1808  48  Geo.  3  East  K.  B. 


Espinasse 

N.  P. 

Campb. 

N.P. 

1809  49  Geo.  3  East              '' 

T  finrh  r    Ti    " 

Taunton 

C.  P. 

Campb. 

N.P. 

1810  50Geo.3EQst              <' 

TcnrhC   L     " 

Taunton 

C( 

Wightw. 

Ex. 

Espinasse 

N.P. 

Campb. 

N.P. 

1811  61  Geo.  3  East             " 

Taunt. 

li 

Wight. 

Ex. 

«         Camp. 

N.P. 

1812  S^i  Geo.  3  East              <' 

Phiffv                  " 

Leach  C.L.  " 

^                        Taunton 

u 

Campb. 

KP. 

1 8 13  o3  Geo.  3  Maule  &  Sel.  << 

Chitly            " 

Taunton 

M 

Marshall 

41 

Campb. 

N.P, 

Sir  V.  Gibbs,  C.  J.  C.  P. 

181464  Geo.  3  Maule  8c  Sel.  K. 

B. 

Chitty         K.  B. 

Leach  C.  L.  « 

Taunton 

C,P. 

Marshall 

(C 

Sir  A.  Thompson,  C.  B. 

Price  Ex. 

Campb.  N.  P. 

18 16  66  Geo.  3  Maule  &  Sel.  K.  B. 

Chitty        K.  B. 

Marshall  C.  P. 

Taunton  " 

Price  Ex. 

Campb.  N.  P. 

Starkie  N.  P. 

Holt  •     N,  P. 

1816  56  Geo.  3  Maule  &  Sel.  K.  B. 

' Chitty  " 

Taunton  C.  P. 


Chief  JoBlices  or  Cbiof  Btroiif. 
Sir  A  Thompson,  C.  B. 
A.  D.    Reign.     Reporters.      Coarl  or  Covrts* 

1 8 1 6  66  Geo.  3  Marshall  C .  P. 
Price  Ex. 

Campb.  N.P. 

Starkie  N.P. 

Holt  N.P. 

Sir  R.  Richards,  C.  B. 

1 8 1 7  67  Geo.  3  Bar.  &  Aid.  K.  B. 
Chitty  " 

Taunton  '< 

•      Moore  C.  P. 

Price  Ex. 

Starkie  N.P. 

Holt  N.P, 

Sir  C.  Abbot,  C.  J.  K.  B. 
Sir  R.  Dallas,  C.  J.  C.  P. 

1818  68  Geo.  3  Bar.  ^  Aid.  K.  B. 
Chitty      K.  B. 

Taunton  C  P. 

Moore  « 

Bro.  &  Bing.  '< 

Price  Ex. 

Starkie  N.P. 

Gow  N.P, 

1819  69  Geo.  3  Bar.  Sf  Aid.  K.  B. 
Chitty      K.  B. 

Taunton  C.  P. 

Moore  ** 

Price         «  Ex. 

Starkie  N.P. 

Gow  N.P. 
18^60  Geo.  3  Bar.  &  Aid.  K.  B. 
1  Geo.  4  Chitty              « 

Bro.  &  Bing.       C.  P. 

Moore 

Price 
1821  2  Geo,  4  Bar.  ^  Aid.      <' 
Bro.  &.  Bing'. 

Moore 

Price 
1832  3  Geo.  4  Bar.  &  Aid.      «' 
Dow.  &  Rj,    « 

Bro.  &.  Bing. 

Moore 

Price 


ti 


u 
it 


Ex. 


Ex. 


Ex. 


18^3  4  Geo.  4  Bar.  4*  Crea«    << 
Dow.  ^  Ry.     « 

Bmg. 

Moore 
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AbboU. 
Abr.  Ca.  Eq. 
Aet. 
Act  R^. 

Adam's  Eject, 

Al. 

Amb. 

And. 

Aodr. 

Aflt. 

Am.  or  Lib.  Afs. 

All.  Ent. 

Atk. 

Aik.  P.  T.        J* 

Ajl. 

Bae.  Abr. 
Bdll.  and  B. 
Baoc.  Sap. 
Barnard. 
Bam.  C. 
BaroM. 
B.  and  A. 
B.  and  C. 
BayU 
Belt'i  Sop. 

Benl. 

Bing.  L.  and  T. 

Bing.  Rep. 

Bl. 

Btaek. 

Blae.  Com. 

H.  BI. 

W.  BUc 

Bl^b. 

Booth. 

B.  And  P. 

Boae. 

Bott. 

Conat. 

Bro. 

Bradbjr. 

find. 

B.  And  B. 

Br.  Bro. 

Bro.  Ab. 

Br.  Brev.  Jad.  and 

Eat. 
Bro.  C-  C. 

C.L. 

Ent 

P.  C. 

VOL.  I. 


Abbott  on  Shipping. 
Abridgmcni  of  Cacea  inEqoity. 
Acton's  Reports. 
Acta  Regia. 
Adam's  Ejectment. 
Aleyo's  Reports. 
Ambler's  Reports. 
Anderson's  Keports. 
Andrew's  Reports. 
Anstrather,s  ReporU. 
Liber  Assissarom. 
Aston 's  Entries. 
Atkyn's  Reports. 

Parliamentary  Tracts. 


Bro.  V.  M. 

Melh. 

B.  N.  C. 
Brownl. 


->  Redir.  or  Ent 


Ayliffe. 

Bacon's  Abridgment 

Ball  and  Beatty's  Reports. 

Upper  Bench. 

Barnadiston's  K.  B.  Reports. 

■■  Chancery  Reports. 

Barnes  Notes  of  Practice. 

Barnewall  and  Alderson'sRep. 

• —  Creswell. 

Bayley  on  Bills. 

Belr,s  Supplement  to  Vesey, 
Sen's  Reports. 

Benloe's  Reports. 

Bingham's  Landlord  &  Tenant 

Report*. 

Bloont. 

Blackerby's  Jostioe. 

Blackstone's  Commentaries. 

H.  Blackstone's  Reports. 

W.  Blackstone's  Reports. 

Bligh's  Reports. 

Booth's  Real  Actions. 

Bosanqoet  and  Puller'a  Rep. 

Boscawen's  Convictions. 

Bott's  Poor  Laws. 

continned  by  Const. 

Brady  and  Braclon. 

Bradby  on  Distress. 

Bridgraan's  Reports  on  Con- 
veyancing 

Broderip  and  Bingham's  Rep. 

Brooke,  Brown. 

Brook's  Abridgment. 

Brown  low  Brevia  Jndicialia. 
Browne's  Chancery  Cases. 
Civil  Law. 


Bock. 
Boll.  N.  P. 
Boldt. 
Bonb. 
Bnrn.  J. 

Eoc  L. 

Bnrr. 
-1— 8.  C. 


Ca.  Sett. 
Cal.  or  Calth. 
Cald. 

Cald.  Arb. 
Campb. 
Carter. 
Carth. 
Cary. 
Cas.  B.  R. 

L.  Eq. 

Ca.  Prac.  C.  P. 

Ca.  T.  K. 

Ca.  Temp.  Hard. 

Ca.  T.  Tall). 

Champ.  L.  and  T. 

Ch.  Ca. 

Ch.  Pre. 

Cb.  R. 

Chit.  B. 

'"  Com.  L. 

Crim.  L. 

• Game  L. 

PI. 

■  Rep. 
Chris.  B.  L. 
Clayt. 
CI.  Ass. 
Clift. 

Cud.  Of  Cod.  Jnr. 
Co. 

—  Cop. 

—  Ent. 

—  M.  C. 

—  P.  C. 


Brown's  Vade  Mecnm. 

Methodus  Noviasima. 

Brooke's  New  Cases. 
Browulow  and  Gonldborongh'a 

Reports. 
.  Redivivoa. 

Back's  Reports. 
Boiler's  Nisi  Prins. 
Balatrode's  Report*. 
Banbury's  Reporta. 
Barn's  Jastice. 

■  Ecclesiastieal  Law. 
Borrow 'a  Reporta. 
Seitlemant  Caioa 

Cases  of  Settlement. 
Callis,  Catthorpo« 
Caldeoott's  Rbporta. 
Cadiwall  on  Arbitrationa. 
Campbell's  Reports. 
Carter's  Reports. 
Cart  hew 's  Reporta. 
Carey's  Reports. 
Cases  Tempore  W.  III. 

in  Law  and  in  Eqnity. 

of  Practice  Common  Plea* 

Select  Cases  Tempore  King* 
Cases  Tempore  Hardwicke. 

Talbot. 

Chamber's  Landlord  Ic  Tenant 
Chancery  Cases. 
Precedents  in  Chancery. 
Reports  in  Chancery. 
Chitty  on  Bills. 
Chilly's  Commeseial  Law. 

Criminal  Law. 

■  Game  Laws. 

^  on  Pleading. 

Reporta  of  Praetioo. 

Christian's  Bankrupt Xawa. 

Clayton's  Reports. 

Clerk's  Assistant. 

Clift's  Entries. 

Codex  (Jnrie  Civilii)  Gibsoa'a 

Coke's  Reports. 

Copyholder. 

Entries. 

Magna  Charta  (  2d.  In- 

stiint^.)' 

Pleas  of  the  Crowe  (Sd 


—  Lit. 
Comb. 


Bre wn  's  Ent  ries. 

—  Parliamentary  Cfses.     Com. 

D 


Inatitote) 
Coke  on  Littleton. 
Comberbach's  Reporta. 
Corny n's  Reporta. 
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Com.  Dig. 

L,  and  T. 

Cooke  B.  L. 
Coo.Ep.  P. 
Coop. 
Cot.  Ab. 
Cowp. 
Cox. 
Cro.  Car. 

Eliz. 

-Jic. 

Cromp.  J.  C. 

K*m    (/.    C^« 

Cruise. 
Cno.. 

Daf. 

Dalt.'Jtaat. 
Sh. 

D*Anv.  AIk 

Dav. 

Deg. 

D'Eir. 

Dick. 

Diok.  Goide. 


Dig. 

D>  and  S. 

Doda. 

Doagl. 

Dow. 

D.  and  R. 

Dagd.  D.  J.  or  Jod 

'   Sam. 
Duke. 
Dnrnf.  and  Eoat, 

or  T.  R. 
Dy. 


Comyn'a  Digest. 
——Landlord  and  Tenant. 
Cooke's  Rnnkropt  Laws. 
Cooper*8  Eqaii/  pleading. 

Chancery  Reports 

Cotton's  Ahridg'tofRrcords. 
Cowper*s  Reports. 
Coxe*s  Cases. 
Croke*s  Chsrles. 
■  Elizabeth. 
^  James. 

CromptoQ*s  Jarisdiction  of 

CoQfts. 
Crown  Circoit  C'ompanion. 
Cruise's  Digest  ef  Real  Pro- 

p.erly. 
Coooingliam's  Reports. 

Dalison's  Reports. 
Daltou'a  Justice. 

Sheriff. 

Daniell's  Reports. 
D'Aovers's  Abridgment. 
Ddvy^A  Repots. 
Deggo^'s  Parson's  CoonceHor. 
D'  JSwe's  JonriiaL 
Dickinti's  Reponsr 
Dickinsion's  Guide  to  Qiartef 

Sessions. 
Digest  of  Writs. 
Doctor  and  sJiudent. 
Dodsons's  Reports. 
DoDglas'd  Reports. 
Dow's  Reporis. 
Dowljng  and  Ryland's  Rep. 
.Dugdale's  Origin«s  Judicislie* 
Sainmonees. 


Gibs.  Codez 
Gilb.       . 

Eq.  or  Rep, 


Foil.  Goarantoe. 

Field.  Pen. 

Fin. 

Finch.  L. 

Fiiz.  Abr. 

F.  N  B. 

Fiizg. 

Fl. 

Fol.  P.  L. 

Fonblan.  Eq- 

Forr. 

FVr.  pla. 

Forrester. 
FortesoB*. 
Fost  C.  C. 
Fr«. 
Freem. 


Duke's  C'haritable  Usor. 
Dnnford  and  East^  or  Term 

Reports.. 
Dyer's  Reports.  - 

East's  Reports 
——  Plea^  of  the  Crown. 
Eden's  Cases  Time  Norihington 
Eden  on  Injunctions. 
Edward's  Admiralty  Reports. 
Equity  Cases  Abridged. 
Earl  of  Coventry's  Case. 
Espinasse's  Reports. 
— Digest. 

Fell's  Mercantile  Guarantee. 
Field's  Penal  Law. 
Finch's  Reports. 
—  Law. 
Fiizherbert's  Abri^ment. 

■  Naturia  Brevinm. 

Fiizgibbon's  Reports. 
Fleta. 

Foley's  Poor  Laws. 
Fooblknque  on  £U]niiy. 
Forests  Reports.^ 
Brown's  FormolsB  Bene  Placi- 

landi. 
Cases  Time  of  Talbot. 
Foriescne's  Reports. 
Foster's  Crown  Cases. 
Francis's  Mazima. 
Fr«eiiian!s  Reports* 


G.  and  J. 

Gndb. 
Godol. 
Godson.         * 

Golds. 
Gow.  N.  P. 
Gio.  de,  J.  B. 
Gwill. 

Hogg. 
Hale.  P.  C 

*!i  Sum. 

's  C.  Law. 

Hand's  Prac. 
Hans.  Eat. 
Hardr. 
Hawk.  P.  C. 
Hkr.  Prec. 
Hot.     ' 
Highm.  Lnn. 
Highm.^ 
Hcib. 
Holr. 

Holt's  N.  p; 

Sh. 

Howell's  St.  TtL 

Hugh.  Ent. 
Ho-il.  Costs. 
Hn*. 

Imp.  C.  P. 
Ilnp.  K.  B. 
Imp.  M.  Fl 
Inr.p.  Sh. 
Inst. 

J.  and  W. 
JonK. 
W.  Jones. 
T.  JOIUM. 

Kob. 

Keilw. 

Ke»y. 

K.  C>  iC. 

Ken. 

Kenyoo. 

Kitcb. 

Ls. 

Lamb.- 
Laich. 

Lear.h.  C..L. 
Leon. 
L«y. 
Lev. 
^Eat 


Gibson*s  Codez  Jam  Civilit. 
Gilbert's  Cases  io  Law  and 

Equity. 

Reports  io  Equttyv 

— ~-  Comtnoo  Pleas. 
.  Distresses 

Elocutions. 

•— — — —  Evidence. 

■        Exchequer. 
King's  Beach. 

—  Uses. 

Glyn  and  JamesoB'sBankmptcj 
Cases. 

God  bolt 'a  Reports. 

Godolphin. 

Godson  on  Patents  and  Copy- 
right. 

Golds>)oroogh'8  Reports 

Gow's  Ni»i  Prius  Reports.- 

Grotitisde  Jure  Belli. 

GwillianiVTiiha  Cases. 

Haggard's  Reports. 
Ha4e's  Pleas  of  the  Crowo- 

Summary 

Common  Law-* 

Hand's  Practice. 

Hansard's  Entries. 

Hardred's  Reports. 

Hawkins's  Pleas  of  the  Crowo.^ 

Heme's  Precedents. 

Het ley's  Reports. 

Highmore  on  Lanacy. 

on  Mortmain. 

Ho  hart's  Reports* 
Reports  Temp.  Holt. 
Holt's  Nisi  Priaa  Reports. 

SFiipping. 

Ilowetrs  Collection  of  8fat». 

Trials. 
Hughes's  Entries^ 
Hullttck  on  Costs.. 
Hntton's  ReporU. 

Impey's  Common  Pleas.- 

—  King's  Bench^- 

—  —  Modern  Pleader*- 
Sheriff 


Jaiinian's  Institate,  rib.  1.  t.  21. 
Jacob  and  Walker's  Reports^ 
Jeokiit's  Reports. 
Sir  William  Jones's  Reports, 
Sir  Tboaias  Jones's  Reports*. 

Kebble's  Reports* 
Keil way's  Reportsi 
Kelyage's  Reports. 
Reports  Tempore  King  Cl 
Kennet'a  Inpropriaiions, 
Kenyon'a  Reports  by  Hamaiar* 
Kitchin  on  Coons. 

Lane's  Reports, 
Lam  bard. 
Latch's  Reports, 
Leach's  Crown  Law.. 
Leonards  Reports. 
Ley's  ReporlSb 
Levinz's  RepoftSb 


GLOSSARY  OF  ABBREVIATIONS. 


xzi 


hex  Mereaioria  Rediv.  by 


MadLEzch. 

Form 

Mad. 


Mite 
M«L  InL 

R«p. 

MoU.  de  Ji 
MontBcLawiL 

Moon. 
J.RMoora. 


LexMer. 


Liber  Intntiommk 
— —  PlaciUindi. 
Liily'k  Practical  Register. 
— ^  Reprnt  of  Atfixe. 

— ; Entries. 

Littleton's  Reports. 
Lindewood's  Provinciale 
Lofft's  Reports. 
Lutwjrclie's  Reports. 

Entries. 

Madox*s  History  of  the  Excbe. 
— —    Formula  Anglicanum. 
Maddock's  Reports. 
— —        Chancery. 
Malyne^s  Lex  Mercatoria. 
Manwood^s  Forest  Laws. 
March's  Reports. 
Marriott's  A^lmiralty  Reports. 
Marshall's  Insurance. 

Reports. 

Maule  arid  Seiwyn's  Reports. 
MeriTale's  Reports. 
Mirehouse  on  Tithes. 

Advowson. 

Mirror  of  Justices. 
Mitford's  Pleading. 
Modus  Intrandi. 
Modem  Reports. 
MoUoy  de  Jure  Maritima 
Montagu's  Bankrupt  Laws. 

-  —        on  Liens. 
Moile's  Precedents. 
Sir  F.  Moore's  Reports. 
Moore's  (J  B)  Reports  Com- 
mon Pleas. 

Moaeley's  Reports. 
Modem  Practice  Exchequer; 

New  Benloe. 
Nares  on  ConTictions. 
Nelson's  Reporu  in  Chancery. 
■Now  Narrationes. 
BoMnquet  and  Puller's  New 
Reports. 

Justinian's  Authenticie,  aire  No- 

rellae  Constitutiones. 
NolaoCs  Poor  Laws. 

Reports. 

Noy^s  Reports. 

Old  Benloe. 
Officina  Brevium. 
Office  of  Executions. 
OldasJl's  Welsh  Practice. 
Owen's  Reports. 

PSaley's  Principal  and  Agent. 

— Conyiction. 

Palmer's  Reports. 

Parker's  Reports, 

Park  on  Insuranea. 

Peake's  Cases  at  Nisi  Prius. 

• Evidence. 

Perkins. 

Peteradotff  's  Ball.  Peter^orff 's  Treatise  on  Bail  in 

Ciyil  and  Criminal  Proceed- 
ings. « 
PMendorff  'a  Iiidex.Peter8dorir8  Index  to  Prece- 
dents in  Pleading. 
Phill.  £r.                 Phillips  on  Bvttleiioe. 
—  R«p.                FhiilimorelB  Reports. 
Pif.                         Pigot. 


:Ji.P.Ez. 

N.BsbL 
Nans. 
NtL  C.  R. 
-No.  N. 
N.R. 

N.Nor. 


O.  BsnL 
OCBr. 


ad. 

OweD. 


Pla.Par, 
Plow. 

Pollex, 
Poph. 
Prest  Ab. 
- —    Est. 
PracU  Reg, 

Pr.Rr.Ch. 
P.  Wms. 
TPre.  Ch. 
Priv.  Lend. 
Price. 

RasLEnt. 
Rajon.Ld. 

T. 

Ra.Ent. 
K.  X*  K.  B. 
R.  P.C.P. 
Reg.  Brev. 
Rep. 
-^—  Jud. 

CLA. 

Finch. 

Ridg.  P.  C. 
Rob.  G. 
Rob.  Ent. 

App. 

Roll.  Abr. 
Roll.  Rep. 
Root.  Bu  Laws. 
Rob.  Bar.  &  Fern. 

Rob.  Leg. 

Rer. 

Rose. 

Runn.  Eject 
Russ.  Cr. 

Rushw. 
Ry.F. 

Salk. 

Sar. 

Saund. 

Saver. 

Sch.  &  Lef. 

Scriv. 

Sel.  Ca.  Ch. 

Seld. 

Sell.  Pr. 

Selw.  H.  P. 

Sess.  Ca. 

Shower. 

Show.  P.  C. 

Sid. 

Sim.  4>  Sl 

Skin. 

Smith. 

Som. 

Spel. 

8.  C.  C. 

Stark-  N.  P. 


C.  P. 

Evi. 


St.  T. 
St.  Ca. 
Staundf.  P.  C. 

Stephen's  PI. 

Stra. 

Sty. 


Placita  Parliamentaria. 
Plowdcn's  Commentary  or  Re- 
ports. 
Pollexfen's  Reports. 
Popham's  Reports. 
Preston's  Abstract. 

Eslale. 

Practical  Register  of  Common 

Pleas. 

in  Chancery. 

Peere  Williams'  Reports. 
Precedents  in  Chancery. 
Privilegia  Londini. 

Price's  Reports  Exchequer. 

Rastall's  Entries  and  Statutes. 
Lord  Raymond's  Reports. 
SirThomasRaymowPs  Reports. 
Lord'  Raymond's^  En  tries. 
Richardson's  Practice  K.  B. 
Richardson's  Practice  C.  P. 
Register  of  Writs. 
Coke's  Reports. 
Repertorium  Joridicom. 
Reports  Tempore  Clueen  Anne. 
Finch's  Reports. 
Rid^ay'sParliamentary  Cases 
Robinson's  Gavelkind. 
Robinson's  Entries. 
Robinson's  Admindty  Reports. 
Robertson's  Appeal  Cases. 
Rolles'  Abridgment. 
Relies'  Reports. 
Root's  Digest  Bankrupt  Laws. 
Roper's  Law  of  Husband  and 

Wife. 
— —    Law  of  Legacies. 

Revocations. 

Rosens  Bankniptcy  Reports. 
Runnington's  Ejectment. 
Russell  on  Crimes  and  Misde- 
meanors. 

Rushworth's  Collections. 
Raymer's  Fcedera. 

Salkeld's  Reports. 
Savile's  Reports. 
Saunder's  Reports. 
Saver's  Reports. 

Scnoalesand  Lefrcslr's  Reports. 
Scrivcn's  Copyholds,  &c. 
Select  Cases  in  Chancery. 
Seldon. 

Sellon's  Practice. 
Seiwyn's  Law  of  Nisi  Prius. 
Sessions  Cases. 
Shower's  Reports. 
Shower's  Cases  in  Parliament. 
Siderfin's  Reports, 
Simmons  and  StuarL 
Skinners  Reports. 
Smith's  Reports. 
Somers. 

.  Spelman*8  Glossary. 
Select  Chancenr  Cases. 
Starkie's  Nisi  Prius  Reports. 
Starkie's  Criminal  Pleading. 
Starkie  on  ETidence. 
State  Trials. 
Stillin^fieet*s  Cases. 
Staundforde's  Picas  of  the 

Crown. 
Stephen's  on  Pleading. 
Strange' s  Reports. 
Style's  RepMis. 


z^ 


GLOSSARY  OF  ABBREVIATIONS. 


8^.  VmL 


,  II.  P- 


8 


Taam. 

Thes.  Br. 
Tli.D%. 

ThcML  Go.  litU 
Tid.  Apfi. 
—    Ca 
Tidd. 

Toller,  Ex. 
Too*  £d«  Ba* 
Tocli. 

Toviif.Jiid.    ' 
T.  R. 
Tr.  Eq. 

X  rein.  Jr.  U# 


Si^deo  OD  Power*. 
Sugden's  Law  of  Vendors. 
Snmiiiary  of  the  Law  of  Nia 

Prius. 
Swaoston's  Reports. 
Swinburne  on  Wills. 


Vn^ 


Cases  Tempore  Lord  Talbot. 
Taunton's  Reports. 
Tbesaoms  BreTium. 
Theloall's  Digest. 
Thomas'  Coke  Littleton. 
Tidd's  Appendix. 

?idd*fl  Costs, 
idd's  Praetice. 
Toiler's  Exeeuuirs. 
Toone's  Magbtrates*  Manuel 
ToUiiil's  Reporu. 
Townsen«J*s  Judgments. 
Term  Reports. 
Treatise  of  Equity. 
Trye's  Justice  Filazerii. 
Tremaine*s  Pleas  of  the  Crown. 
Turner's  Reports. 

Vaugfaan's  Reports, 
Ventris'  Reports, 


Vem. 
Ves. 
V.AB. 
Vef .  N.  Br. 
Ve*. 

Vid.  Ent. 
Vin.  Abr. 
Vin.  Supb 

Wats.  CI. 
Wais.P. 
Weniw.  PI. 
Wightw. 
WUles. 

wa. 

WiL  C-  C. 
WUs.  B«p. 
Win. 
Wi.  Ent, 
Wood's  Inal. 
Woodfl  L.  and  T. 

Wr.  Ten. 
Wy.  Pr.  R. 

Y.  R 
YelT, 


Vernon's  Reports. 
Yeaey's,  jun.  Reports. 
Vesey  and  Beames'  Reports. 
The  Old  Naturm  Breyhun. 
Vezay's  Reports. 
Vidisin's  Entries. 
Viner's  fthrid£jmsnt 
Yiner's  SupplemenL 

Watson's  Clegyman'sLaw. 
Watson's  Partnaiahip. 
Wentworth's  Pleadings. 
Wighiwick's  Reports. 
WiSes*  Reports. 
Wilson's  ChaDcery  Cases. 
Wilson's  ChanoeryLawB. 
Wilson's  Reports. 
Winch's  Reports. 
Winch's  Entries. 
Wood's  Institutes. 
Woodiall's  Landlord  •nd  Ten- 
ant. 
Wright's  Tenores. 
Wyau's  Practical  Register 

Year  Books. 
Yelvarton's  Reports 
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C^harter  v«  Jacques 

Chapman  ▼.  Snow 
Chatterleyv  Finch 
Chawner  ▼.  Whaley 
Check  V.  Jefferies 

y.  Tower 

Chem  ▼  Brigg 
Chester,  ex  parte 
■  jr.  Hunt 

Chetham  ▼.  Sleigh 
Chettle  ▼.  Lees 
Child,  Sir  W.  L.  .▼. 

Harvey 
Chitty  r.  Bishop 
Cholmley  v.  Broom 
Christie  v.  Walker 
Church  V.  Jason 
Cibber  v.  Sloper 
Claphamson  r. 

Bowman 
Clark  V.  Baker 
Clarke  ▼.  Cawthorne 

V.  Cotton 

V.  Smith 

Clay  V.  Snelgrave 
Clements  v.  Keen 

T.  Sterling 

Clerke  v.  Scroggs 
Clerk  r.  Lee 


Abatement  51 

Amendment  546 

651 

Annuity  708 

Abatement  65 

Affidavit  377 
Accord  and 

Satisfaction  128 

Abatoment  1 1 
Affidavit  of 

Debt     387.  4^22 

Affirmatiun  438 
Action^ 

Notice  of  215 
Affidavit  of 

Debt  39$ 
Accounting, 

Action  for 

not  150 
Admiralty, 

Court  of  286 

Annuity  680 
Adultery  29'2.  301 

Amercement  585 
Affidavit    391.40^ 

Action  203 
Affidavit  of 

Debt  415 

437 

422 

Annuity  658 

676 

696 

Adultery  299 

Annuity  671 
Account, 

Action  of  146 
Abatement    19.  41 

Amendment  573 

^57 

Affidavit  37 1 

Abatement  b5 

Amendment  518 

Alias  Dictus  46 1 

Adultery  290.  299 
Affidavit  of 

Debt  383 

395 

415 

Amendment  514 

Abeyance  89 
Administration  267 
Action, 

Notice  of  209 

Amendment  528 

Abatement  12 
Admiralty, 

Court  of  274 


Clerk  v.  Withers 

V. 

Clewley  v.  Ramsbottom 

Clixby  v.  Dinas 
Coal  Heaver's  case 

Coan  v.  Bowles 
Coare  v.  Giblett 

Cobham  v.  Tomlinson 

Cock  V.  Honeycburch 

Cockran  v.  Robertson 

Cocket  V.  Robert 

Cocksedge  v.  Rirkwood 
Coke  v.  Hrummel 

V.  Crechet 

V.   Heath  cot 

V.   Saver 

Colborne  v.  Wright 
Colefall  v.  Newcombe 
C<Je  V.  Green 
Collier  v.  Hague 

ColUogwood  v.  Pace 

V.  — — 

Collins  V.  Malhew 
Callop  V.  Brandon 
Colvin  V.  Fletcher 
Combe  V.  Pitt 
Comber  V.  Wane 

Compton  V.  Chandles 
Conden  v.  Coullon 
Cooke  V.  Birt 

V.  Burke 

V.  Dobree 

V.  Shone 

V.  Field 

Cook  V.  Jones 


V.  Lloyd 
V.  Tower 


Cooper  V.  Booth 

V.  Mansfield 

V.  Middleton 

T.  Younger 

Coot  V,  Berty 
Cope  V.  Cooke 

V.  Marshall 


Coplestone  v.  Cople* 
stone 


Abatement  6 

Administrafion  248 
Abiding  by 

Plea  93 

Abatement  58 

Aiders  and 

Abettors         446 

Abatement  28 

Annuity  053.  654. 

662.   702 

Aid  and  Aid 

Prayer  444 

Accord  and 

Satisfaction  120 
Abiding  by 

Plea  94 

Accrunt, 

Action  of  144 
Affidavit  367 

Annuity  706 

Adniiralty, 

Court  of  264 
Amendment  554 
Adjultery  293 

Administration.  242 
Advowson  306 

Abatement  50 

Affidavit  of 

Debt  427 

Administration  237 
Alien  463.  464 
Action  181 

Abatement  69 

36 

24.  72 

Accord  and 

Satisfaction  125 
Annuity  695 

Amendment       552 

530 

550 

Affidavit  of 

Debt  390,  450 
Amendment  534 
Accessary  108 

Annuity    662,  665, 

716 
Adultery  297 

Annuity  681,682 
Action  194 

Abiding  by  Plea  93 
Amendment      535 

549 

Adultery  290 

Affidavi't  of  Debt 

890.  ."399,  4J8,  432 
^Amendment  ■    550 

Administration  237 


NAMES  OF  CASES. 


Copley  ¥.  Delaunoy        Abatement  27 

Coppinger  v,  Beatoo      Affidavit  of  Debt 

402 
Cordweat  v.  Hunt  Accoril  and 

Satisfaction  132 
Comu  ▼.  Blackbeurn  Alien  Enemy  474 
Cortisofi  y.  Munor  Addition  ^'-Zl 

Cotterell  v.  Hooke         Annuity  714 

Courtney's  case  Abatement  26 

Courtney  y.  Collett  Action  nt3,  196 
Cousins  V.  Thompson  Annuity  660,667 
Coutanche  v.  LeRuez  Amendment  521 
Covell  V.  Laming  Action  190 

Coventry  y.  CharopneysAnnuity  687 

CoYerly  ?.  Burrell  629 

Cowley  V.  Bussell  714,715 

Cowper  V.  Spencer    .     Amendment       5'>4 

Cowperthwaite  v.  Owen 593 

Cox  V.  Mundy  Ac  etiam  159 

— -     T.  Monday  Amendment    .514 

—  V.  Webb  Administration  234 
Cradock  v.  Ratford  Amendment  573 
Crauford  v.  Gaines         Annuity  695 

V.  Phillips        665 

Crawford  v.  Whittal       Action  180 

Creed  ?.  Mallet  Admiralty, 

Court  of  266 
Cremerv.  Wickett  Abatement  70 

Crespigny  t.  Wilt  e  noon  Annuity  633 

Cresswell  ¥«  Lovell         Affidavit  of  Debt 

389 
Croft  V.  Alison  Action  192. 

y.Coggs  Amendment       518 

Crofla  V.  Tritton  .Action  178 

Crokatt  V.  Jones  Amendment       549 

Croke  V.  Dowling  Affidavit  377 

Cromwell  v.  Grumsden  Amendment  570 
Crooke  v.  Davis  Affidavit  of  Debt 

392 
Crosse  v.  Bilson  Abatement  50,  62, 

68,70 

—  V.  Talbott  Ambassador  495 
CroMman  v.  Churchill, 

Sir  J.  Advowson  335 

Camming  v.  Twisden     Annuity  636 

Cummins  v.  Isaac  644 

Cunningham  v.  Ma- 

kenzie  64 1 

Catfield  V.  Corney  Abatement  1 


D'Argent  v.  Vivant        Affidavit       .     362 

v. Affidavit  of  Debt 

418,  4S7 
Daring  v.  Atkins  Ambassador     495, 

396 
Dart  nail  v.  Howard 

and  Gibbs  Amendment      538 

V.  Wellesley    Annuity  698 

Darwin  v,  Lincoln  640, 674 

Dash  wood  v.  Folks         Abatement  34 

Davidson  v  Foley  Annuity  655 

Davie  v.  Atkinson  Amendment       5S9 

Davis  V.  Carter  Affidavit  380 

Davies  v.  Coitle  374 

Davis  V.  Mazzinghi        Affidavit  of 

Debt  412 

Davison  V.  Frost  Ac  etiam  161 

V.  March  Affidavit  of 

Debt  409 

V.  Ree^  Affidavit  363 

Davis  V.  Saunders  Accident  110 

V.  Speed  Abeyance  89 

V. Annuity  699 

V.  Stannion  Action  196 


V.  Williams 


Administration  261 
Almanack  491 


Darces  v.  Dun  comb 
Dacrea  v.  Dunkin 
Dalmer  v.  Barnard 

V.  ■*— 

Dalton  y.  Barnes 

Dand  ▼.  Barnes 

V.  Sexton 

I>aoiel  T.  Wilson 


Abatement 
Abatement 
Affidnv  t 
Annuity 
Affidavit  of 

D«bt 
Affidavit 
Animals 
Action,  Notice 

of 


35,36 

2,44 

370 

642 

4'24 
3G0 

622 


208 


Davy  V.  Salter 
Daws:m  v.  Remnant      Account  Stated  153 
Day  V.  Edwards  Action  188 

Dayrcll  v.  Bridge  Amendment       562 

Day  V.  Serle  Admiralty, 

Court  of  270 
Deacon  v.  Vivian  Amendment      579 

Dean  v.  Branthwaite      Action  191 

Degrave  v.  Hedges         Admiralty,  • 

Court  of  274 
Dnyton  v.  Foster  Ancient  De* 

mesne  615 

Delabarre  v.  Yardley     Ameudroent       571 
Deluny  v.  Jones  Advertisement  301 

De  la  Rue  v.  Stewart     Annuity  677 

De  Metton  v.  De  Mel- 
lon Alien  Enemy     481 
Denn,  d.  Dolman,  v. 

Dolman  Annuity     642, 643 

Denn,  d.  Wroot,  v.         Ancient  Demesne 

Fenn  613,614,615 

Denne  v.  Dupuis  Annuity     ^4,  682 

Dennjs  v.  Edwards         Amendment       536 
Denton  and  ChappIe^s   Aiders  and 

case  Abettors         447 

Denton  v.  Evans  Abatement  27 

Deparia  v.  Sturt  Annuity  645 

Derrier  v.  Armand         Abatement  10 

Derry  v.  Mazarine,  the 

Duchess  of  Alien  471 

Desborough  v.CopingerAffidavit  of 

Debt  424, 436 
Desenfenc  v.  O'Bryen  Annuity  645,  649 
Deshons  v.  Head  Addition  226 


NAMES  OF  CASES. 


xxxt 


Affidavit 
Annuity 
Action 

Amendment 


Abatement 


Action 
Affidavit 
Accident 
Annuity 


De  Tastet  ▼.  Rocker      Amendment 

Devoren  v.  Walcot        

De  Wolf  and  others 

T. 

Dickenson  v.  Boyne 
Dickson  v.  Clifton 
Dickinson  v.  Plaistcd 

■  V. 

Dighton  V.  Granvil 
Dimsdale  v.  Nielson 
DinghurstT.  Batt 
Ditcham  t.  Bond  . 
Ditchett  V.  Tollett 
Dixon  V.  Bell 

T.  Birch 

Doberteen  v.  Chancellor  Abatement 
Dobson  v.  Bell  Action 

Dockary  v.  Lawrence    Abatement 
Dockminique  v.  Dave- 

nant  

Dodd  V.  Adcock    * 
Doe,  d.  Church,  ▼. 

Perkins 
Doe,  d.  Delegaly  y. 

Hollowing  Annuity  683 

—  d.  Duroure,  ▼.  Jones  Alien  ,  469 

—  d.  Hendon,  v.  Ancient  De- 
Thomas  mesne  614 

—  d.  Hilly  T.  Ltfo  Accord  and  Sa«  ' 

tisfaction         138 

—  d.  Hitchins,  v.LewisAmendraent       57 1 
•—  d.  Johnston,  v. 

Phillips  Anxiuxly  G50 

—  d.  Mason,  y.  Phillipsjfnnuity     656,  663,- 

672 

—  d,  Mears,  v.  Dolmanj9mendment       563 

—  d.  Morton,  v.  Roe     .Ancient  De- 

mesne 615 


Affidavit 


590 
572 

372 

690 
170 
203 
580 
588 

34 

39 
196 
373 
112 
635 

71 
203 

61 

31,70 
370 


Dracott  v.  Pikington  J^iding  by  Plea  92 
Dromfield  v.  Archer  J^ccount  Stated  151 
Dubartine  ▼.  ChancelIorw9mendment  560 
Duberly  v.  Gunning  .Adultery  290,300 
Dubois  V.  Trant  .iddministration  242 

254 
Dufresne  v.  Hutchinson  Accord  and  Sa- 
tisfaction        124 
Dunbar  v.  Hitchcock     Amendment      582, 

58S 
Duncbmb  v.  Church       Abatement  36 

Durnford  v.  Messiter     Affidavit  of 

Debt  400 


Amendment      565 


—  d.  Nay  lor,  v.  Ste- 
phens 

—  d.  Rust,  V.  Roe 

mesne 

—  d.  Spencer  y.  Want  Affidavit 


Ea^on  V.  Wilkins 
Eaton  V.  Southby 
Eddington  v.  Wilcox 
Eddows  V.  Hopkins   . 
Edgcombe  V.  Rodd 

and  others 
Edgell  V.  Decker 
Edmonson  v.  Walker 

Edmonton  v.  Franklyn 
Edward  v.  Crock 
Edwards  v.  Dick 

Edwards  r.  Willioms 
Eichom  V.  Le  Matre 
Eicke  V.  Evans 
Eicke  v.  Evens 


Elden  V.  Keddell 
Elkins  V.  Paine 
Ellis,  qui  tarn,  v.  - 
Ellison  v.  Ellison 
Ellwais  V.  Lucy 
Eiliott  r.  Duggin 


Amendment      555 
Action  170 

Amendment       55! 

564 

Accord  and  Sa- 
tisfaction       124 

Amendment      599 
Admiralty, 

Court  of  269.  388 

271 


Adultery 
Affidavit  of 
Debt 


•Annuity 
•Ancient  De- 


Dommett  v.  Bedford 

Doubieday  v. 

Doughty  V.  Lascelles 


Douglass  V.  Green 
Dove  v.  Martin 
Dover's,  Lord,  case 
Dover  v.  Mestaer 
Downes  v.  Parkhurst 


651 

614 
361 
711 
576 
32,  37 
44 

33, 37 

«/9micus  CuritB   512 

74 
523 
671 


•Annuity 

•Amendment 

wSbatement 


•/Abatement 

•Amendment 

•Annuity 

Downes  v.  Witherington Appearance, 

Common 

Drake  t.  Mitchell 


723 


Drake  y.  Rogers 
Draycote  y.  Curzon 
y.  — - 


•Accord  and  Sa- 
tisfaction 127.131 
•Annuity  669 

.^fbatement  12 

jfldditioQ  219 


Elsam  V.  Fawcett 
Elstone  v.  Mortlake 

El  wood  V.    El  wood 
Emerson  v.  Hawkins 

Embrin  v.  Mompesson 
Este  V.  Broomhead 
Evaiis  V.  Hicks 
Evans  V.  Higgs 
Evans  V.  Stevens 
Everard  v.  Paterson 
Exi»ter,  Bishop  of,  v. 

Frcake 
Exeter,  Dean  Sc  Chap- 
ter of,  V.  Sedgell 
Eyre  v,  Hulton 


297 

408 

405 

Abatement  69 

Accouut  Stated  152 
Affidavit  of 

Debt  403 

Administration  260 
Amendment  588 
Abiding  by  Plea  94 
Amendment  578 
Abatement  4 

Affidavit  of 

Debt  422 

Aduliery  299 

Affidavit  of 

Debt  406.  409 
Affirmation  440 
j9ffidayit  of 

Debt  415.  432 
«i9d ministration  239 
Annuity  693 

Ambassador      494 

.^ ^    494 

.^atement    27.  36 
j^mendment       584 

•^dvowson  353 

-  Affidavit  of 

Debt  394 
401.  402 


Facquire  V.  Kynaston    Abatement    21.27 
Fagget  V.  Van  Thien- 

nen  dflmeadment      517 


XKXU 


NAMES  OF  CASES. 


Fallon,  ex  parte 
Falmoulh  v.  Strode 
Farle  y.  Andrews 
Farrera  v.  Miller 

Faulkner's  casa 
Faulkner's  case 
Fawlry  v.  Fawtry 

Feetham  v.  Terry 
Felldown  v.  Beale 
Fenton  ▼.  Ellis 

Ferrer  r.  Miller 
Ferrers  v.  Weale 
Fettypiace's  case 
Fitch  V.  Sutton 

Flagel  ▼.  Van  Thienen 
Flanagan  v.  Watkins 
Fletcher  v.  Ingrain 
Flindtv.  Waters 
Flower  y.  Adam 
Foley  V.  Peterborough 
Folks  y.  Dominique 
Folliott  y.  Ogden 
Foot  V.  Prowse 
Forbes  y   Phillips 
Ford  V.  Burnham 
Ford  V.  £dgecomb 
Ford  y.  Loyer 

Fores  y.  Diemar 
Fort  y.  Oliyer 
Foster  y.  Allanson 
Foster  y.  Blackwell 
Foster  y.  Compton 
Foster  y.  Snow 
Foster  y.  Stewart 
Fowke  y.  Horabin 
Fowler  y.  Cooke 
Fowler  y.  Morton 

Fox  y.  JMoney 

Foxwist  y.  Trcmain 
Franco  y.  Lindo 
Francis  y.  Crysell 

Frederick  y,  Gosfrighl 

Frederick  y.  Hook 
Free  v.  Hawkins 
Freeman  y.  Jones 
Freeman  v.  King 
Freere  v.  Cooper 
French  y.  Bellow 

French  v.  Cook 


•Annuity 
•/Abatement 
dSmendment 
J3lncieni  De- 
mesne 
dflehouse 
«^mendment 


63.1  French  y.  Whitfield 
3  French  v.  Wiltshire 
521  Fry  y.  Malcolm 

Fullwood  V.  Annis 
614  Full  wood's  case 
453 

598  Gardiner  v.  Jadis 
•Administration  235.  Gardiner  y.  Helvis 

249  Gardner  y.  Merrett 
172  Gardner  y.  Walker 
322  Garibaldo  y.  Cognoni 

Garland  v.  Extend 
398  Garland  y.  Spicer 
13.  45  Garner  y.  Anderson 
569  Garner  y.  Hammond 
572 
wSccord  and  Sa-         Garret  y.  Foot 

tisfaction  121.137  Garrett  y.  Lister 
•Amendment       518  Garrick  y.  Williams 
.Annuity  706  Garrood  y.  Saunders 

•Amendment       606  Garway  y.  Stevens 
•Alien  Enemy     486  Gauden  v.  Draper 

111  Gawen  y,  Surby 
290  George  v.  Powell 


•Action 
Advowson 
•Affidavit  of 

Debt 
•Abatement 
•Amendment 
^Amendment 


•Accident 
Adultery 


•Administration  250  George  v.  Powell 


•America 
•Alderman 
•Ac  etiam 
•Abatement 


608  Gilby  v.  Lockyer 
451  Gilby  V.  Lockyer 
161 

20  Giles'  case 
12  Gil  I  i brand,  in  re 
Girdlestone  v.  Allen 
421  Girling  y.  Alders 
359  Glasse  v.  Mount 

5  Godfrey  y.  Saunders 
177 

574  Godson  y.  Good 
488  Goldsmith's  case 


Amendment 

534 

559 

•Allocatur 

489 

•Amendment 

587 

•Abduction 

86 

• 

•Adultery 

299 

•Action 

201 

•Amendment 

593 

534 

•Ac  etinm 

159 

•Abatement 

73 

•Amendment 

593 

527 

•Affidavit  of 

Debt 

431 

jflmendment 

542 

•Administrator 

260 

•Annuity 

637 

w 

632 

•Amendment 

531 

•Action 

199 

•Abatementl3.38.45 

•Abatement     1 1 .  64 

Alien  Enemy 

482 

•Affidavit 

371 

•Affidavit  of 

• 

Debt 

393 

•Alehouse 

451 

•Affirmation 

4^2 

•Annuity 

696 

•Action 

200 

•Annuity 

642 

«Accounty  •Action 

of           141. 

148 

•Abatement. 

53 

•Abortion 

95 

•Administration  231 

•Affidavit  of 

Debt 
•Affidavit 
•Abatement 
•Action 
•Amendment 
•Allocatur 

j9biding  by  Plea  91  Gold  y.  Strode 
•Action  172  Goodright  y.  Shuffield    •Ancient  De- 

Amendment      556  mesne 

•Abatement  51   Goodtitle,  dem.  Pye,  v. 

j^ffidavit  of  Badtitle  j^ffidavit 

Debt  383.391 .421  Goodtitle,  dem.  Simons,  •Ancient-  De- 
•Appearance,  v.  Thrustout  mesne 

Common  723.  724  Goodwin  v.  Grodwin        •Abatement 
•Administration  242  Goodwin  v.  Parry  •Affidavit  of 

•Annuity  702  Debt      393.  394 

•Accord  and  Sa-         Goodyer,   St. '  John  v. 

tisfaction         135       Wmchestcr,Bi8hop  of  .Advowson 
•Accord  and  Sa-        Goring,SirH.,  v.  Welles«Annuity 
tisfaction         133  Gorton  v.  Champneys     Annuity 
•Administration  245  Goslin  v.  Wilcock 
•Abiding  by  Plea  95  Goswell  v.  Dunkley 
•Abiding  by  Plea  391 


615 

369 

615 
26 


311 
680 

687 
194 


•Abatement 
•Amendment 
•Affidavit  of 

Debt 
•Amendment 


63  Gould  v.  Bradstock 
533  Gould  v.  Coulthurst 

Gould  V.  Logette 
425 

580  Grabborn  v.  Railer 


Action 

Action,  Ac- 
count of  ^      147 

Action  185 

Amendment       593 

Affidavit  of 

Debt  396 

Amendment      575 


NAMES  OF  THE  CAPES. 


Z1»M 


GVandison,  Lord,  v.  Do* 

ver,  Countess  of 
Grant  v.  Sondes,  Lord 
Granwell  v.  SIb.y 
Gray  v.  Sidncff 
Gray  v.  Sidney 
Greame  v.  Bell 
Greathead  v.  Bromley 
Greenhill  v.  Sheppherd 
Greenblade  v.  Rotheroe 

Green  v.  Redshaw 

Green  way  v.  Hurd 

Greenwood  v.  Piggon 

Greenwood  v.  Richard- 
^son 

Gregson,  Gent.  ▼.•  M. 
Taggart 

Griffith  V.  Griffith 

Griffith  V.  Hollier 

Grocers'  Company  v. 
Canterbury,  Arch- 
bishop of 

Grove  not  r.  Fen  wick 

Groves  t.  Arnold 

Gri^ndy  v.  Me  11 
Guard  v.  Hodjje 
Guy  V.  Kitchincr 
Guy'  V.  Nichols 

Hackett  v.  Tilly 
Ij  ad  dock  v.  Howard 
Hadderweek  v.  Catmur 

Hage  ▼.  Skinner 
Bagedorn  v.  BeU 
Haight  y,  Lan<rham 
Halcombe  v.  Lambkin 
Hale  V.  Breedon 
Hale  V.  Finch 

Hal  head  v.  Abrahams 

Hall  V.  Douglas 
Halliday  v.  Fiizpatrick 
Hall  V.  Jackson 
Hallowes  v.  Lucy 
Hall  V.  Prichard 
Hall  V.  Winchester, 

Bishop  of 
Halsey  v.  Hales 
Hamilton,  Duchess  of, 

y.  InCiedon 
Hammersley  v.  Mitchell 


Administration  2A2 
Abatement  3S 

35 

55 

Addition  226 

Amendment       531 
Annuity  698 

Abatement  12 

Appearance, 

Common  725 
Affidavit  of 

Debt  410.430 
Action,  Notice 

of  208 

Amendment      563 


515 


Adultery  292 

Administration  QS2 
Amendment       522 

Advowson  329.345 

Affidavit  376 

Action^  Notice 

of  206 

Amendment      /565 
Adultery  294 

Action       203.  204 
Amendment       589 

Abatement    30.  3 1 
Abatement  1 7 

Affidavit  of 

Debt 
Abatement 
Alien  Enemy 
Abatement 
Affidavit 
Amendment 
Appearance, 

Common 
Amendment 


434 
51 

473 
23 

3G3 

5G1 

724 
544. 

602 
5:i9 


rinmmond  v.  Foster 
Hammond  v.  GatlifF 
Hammond  v.  More 
Hammond  v.  Pursell 
Hamon  v.  Jermyn,  Lord 
Hampson  v.  Bill 
Hamson  v.  Chamberlin 
llanckford  v.  Mead 
Ilannam's  case 
Harbord  v.  Perigal 
Harding  v.  Brook 
Hardy  v.  Carthcart 
Hardy  v.  Gilding 
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Shaw  man  v.  Whalley 

Sheers  v.  Bartlett 
Sheldon  v.  Baker 

Shelly  V.  Wright 
Shenson  t.  Ox  lade 
Sherman  t.  Alverez 
Shermoulin  t.  Sands 

Sherwin  v.  Smith 
Shields  v.  Cuihbertson 
Short  ▼.  Coffin 
Shovel  V.  Evens 
Shultleworth  ▼.  The 

Mayor  of  Shrewsbury 
Sibbet  V.  Russei 
Sibthorpe  ▼.  Adams 
Simeon  v.  l^hnmpson 
SimmooR  v.  Hunt 
Simon  V.  Giirney 
Sinclair!  v.  Charles  • 
,     Phillipe  Monsieur  de 

France 
Sinclair  v.  Eraser 
Skeen  v.  M'Gregor 

Skipp  T.  Harwood 
Shinney  v.  Slanney 
Slater  v.  Carew 

V.  May 

Slicer  v.  Thompson 
Smart  v.  Wolf 


54 

•/Annuity  690 

dftnendmeDt  616 
Action  182.  188 
^ftneodiiieDt      554 

«ffnnuity  69S 
Account, 

Actioa  of  140 

dfletioo  19^ 
Accord  and  Sa- 

tisfactioD  125 

dAnnuity  704 

Amendment  569 

K  ^ntioo  176 

I  j^nnHity  694 

C  Advowson  X9 

{  Affidavit  of 

(      Debt  417 

Action  201 

Affidavit  362 

AdmittiatntioD  257 

Action  182 

Affidavit  374 

AdminislratioD  280 

Affidavit  of 

Debt  437 

Amendment  556 
Affidavit  of 
Debt 


386 

Addition    222,225 
A  nnuiiy  657 

Abatement     55,60 
Admiralty, 

Court  of  285 
Apothecary  720 
Addition  222 

Amendment      574 
Abatement  13 

Alderman  451 

Abatement  3 

Affidavit  368 

Alien  Enemy  483 

Annuity  677 

Amendment  596 


Alien  470 

Action  180 

Affidavit  of 

Debt  405,410 
Affirmation  439 
Abatement  50 

Annuity  625 

Administration  244 
Amendment  580 
Admiralty, 

Court  of       271 


NAMES  OP  CASES. 


xliti 


Smith's  ease 
Smith  V.  Allison 
-^—    V.  Allport 
V.  Barclay 


▼.  Boucher 
V.  Cattel 
▼.  Crosby 


▼.  Frampton 
▼.  Fuller 

▼.  Irish 
V.  Key 

▼.  Mapleback 

V.  Maioa 

T.  Milnes 
▼.  Pelah 
T.  Pritchard 
▼.  Roe 

▼.  Smith 

V.  Tiay 
V. Tyson 

V.  Why  mall 
V.  Woodrofie 
V.  Younger 


Administration  259  Stapler  v.  Heydoo 

289  Stationers'  Company  ▼. 

1 80       Carnan 

Stationers'  Company  r. 

4^3       Partridge 

435  Stationers'  Company  ▼. 

194      Seymour 

Steadman  v.  Purchase 
Stears  v.  Smith 


Adultery 
Action 
Affidavit  of 
Debt 


Abatement 
Almanack 


Action 
Admiralty, 
Court  of 
Abatement 
Amendment 


31 

489 

489 
648 


265 

45 

577, 

579 

5 

522 

200 

40 

219, 


Abatement 

Amendment 

Action 

Abatement 
Addition 

421,213,224 
Abatement  32 

Animals  618 

Annuity  674 

Ancient  De- 
mesne   614,  615 
Account,  Action 

of  146 

Administration  236 
Affidavit  of 

Debt  422 

Abatement  32 

Affidavit  369 

Affidavit    363,419 
Accord  and  Sa- 
tisfaction        130 
Amendment      535 

550 

528 

Account,  Action 

•f  143 

Annuity  660 

Affidavit  361 

Account  Stated  155 
Affidavit  of 
Debt  436 

Spanish  Sailors,  case  of  Alien  Enemy    475 
Sparenberg  v.  Banna- 

tyne  478 

Sparks  ▼.  Crofls  Admini8tratinn2  4.i 

— —     V.  Martyu  Admiralty  Court 

279 
Spencer  v.  Thomlinson  Amendment  5i6 
Spurraway  y.  Rogers     Account,  action 


Snow  V.  Franklin 

Solomons  v.  Jenkins 

V.  Lyon 

Southam  v.  Jennings 
Southcot  V.  Rider 

Sowerby  t.  Harris 

.     V,  Woodroff 

Spackman  v.  Hussey 
Spalding  ▼.  Mure 


V. 


Stacey  ▼.  Federici 

Stanford  v.  Sutclifie 

Staple  V.  Heydon 
VOL.1 


of  139 

Accounting,  ac- 
tion for  not     150 

Affidavit  of 

Debt  421 

Accord  and  Sa- 
tisfaction       122 

Amendment      548 

6 


Stephens  v.  Haughton 
Stephens  t.  Hudson, 
Bail  of 

V.  Squire 

Stevenson  v.  Castle 

v.  Grant 

Stevens  t.  Squire 
Stewart  t.  Smith 

Steyner  v.  Cottrell 
Stiles  V,  Mead 
Stinton  v.  Hughes 

Stone  V.  Overton 
Stonehouse  v.  Bodvil 

V.  Elliott 

Storer  ▼.  Gordon 
Storie  v.  Ball 

Story  T.  Atkins 

Stouthouse  v.  Allen 
Siratton  v.  Burgts 
Strithorst  v.  Graeme 
Strode  v.  Bath  and 
Wells,  Bishop  of 
Stroud  V.  Tilly 
Strickland  v.  Ward 

Strutt  V.  Blanfordy 
Marquifl  of 

V.  Woodward 

Siuart  V.  Tucker 
Stuhbins  v.  Bird 
Sturdy  v    Arnaud 
Sinrton  v.  Pierpont 
Sutherland  v.  Lishnan 

v.  Tubbs 

Swan  v.  Jeffreys 
Swancott  V    Westgarth 
Swarbeck  v.  Wheeler 

Swayne  v.  Crafnmand 
Sweetland  v.  Breezly 

and  another 
Swendon^s  case 
Sword  Blade  Company 

V.  Dempsey 
Sylvester's  case 


Annuity 
Action,  Notice 

of  S14 

Amercement^  607 


Amendment 

Abatement 

Amendment 


686 

47 

594 

587 

46 


Abatement 
Affidavit  of  Debt 

423,  430, 457 
Affidavit  3S9 

Abatement  56 

Affidavit  of  Debt 

390 
Amendment  662 
Annuity  717 

Action  194,195 
Amendment  647 
Affidavit  of 

Debt  412 

Accord  and  Sa<* 

tisfaction        125 
Amendment      522 

617 

Alien  469 

Advowsooi         340 
Amendment      622 
Action,  Notice 
of  211 

• 

Aduhery  290 

Amendment  647 

Annuity  630 

Abatement  50 

Action  177 

Abatement  14,51 

Action  176 

Amendment  5l6 

Abatement  76 

Action  206 
Affidavit  of 

Debt  384 

381,386 

Amendment  686 
Abduction  86 

Amendment  679 
Alien  Enemy    482 


ifiT 


^AMES  OF  CASES. 


Sjmmera  ▼.  Wason 

Sjromons  ▼.  Mason 

▼.  Mortimer 

Symond  w.  Parmenter 
SyiDODdfl  ▼.  Andrews 

■  T.  Cobouroe 

Syms^v.  Tyms 

TaantoD  v.  Wybura 
Taylor  V.  Ames 
T.  Baker 


V.  Bramble 
V.  Fenwick 


V.  Forbes 

V.  Gore 
▼.  Harris 
▼.  Johnson 
V.  Neri 
T.  Scott 
▼.  Shore 
V.  Waateneys 


'Affidavit  of 

Debt  •427 

Appearance 
Common     7^25 
Affidavit  365 

Annuity  C60 

Amendment  62 1 
Affidavit  of  Debt 

402 
Annuity  680 

Abatement  26 

Adultery  C96 

Administration  •:37 
Accord  and  Sat- 

isfaci  ion  1 37 

Amendment  542 
jSction,  Notice 

of  214 

Affidavit  of 

Debt  593 

Administration  1249 
Abatement  4 

Annuity  640 

j!/ction  107 

•/Affirmation  440 
Administration  247 
Accord  and  Sa- 

12.5 


tisfaction 


and  another, 

Churchwardens  of  1  Account, 

Dowham,  v.  their     \     Action  of       143 

Predecessors  j 

Taynton  v.  Hannay        Administration  244 
Teali  V.  A\x*y  Account  Staled  157 

Tenottr  V.  Smith  Amendment       531 

Tetherington  v.  Goul-  >  Affidavit  of 

ding  5      Debt      397.  436 

Texel  V.  Hooper  Abatement  64,  483 

Theedam  t.  Jackson      Appearance, 


Theobald  v.  Long 
Thomas  v.  Butler 

▼.  Lloyd 

¥.  Vandermoo- 


Common  727 

Aliatement  24 

Administration  256 

Abatement  73 


leo 
Thoroee  ▼.  Lloyd 
Thompson  v/Butler 
»     ■  ▼.  Colier 

■    ■  •  ▼.  Collins 


jJbiding  by  Plea  92 
^Abatement  73 

Administration  252 
Abatement  C9 

Ac  etiam  159 

T.  Donaldson  Ad  ministration  263 
—  V.  Marshall   Amendment       552 

Thornby  v.  Fleetwood  Adjournment  228 
Thornley  v.  Hughes  Amendment  bob 
Thrale  v,  London, 

Bishop  of  Advowson  327,  35  \ 

Threlkeld  t.  Goodfe  How  Abatement    32.  33, 

36',  44 
Thr«ih  r.  Rake  Appraisement    7^9 


Thrustout,  d.  Levick, 

V.  Copp-n 
Tliuret  V.  Faber 

Thurkill  v.  Wallace 
Tliyatt  V.  Young 
Thynne  v.  Protheroe 
Tilley  V.  Henley 
Timber  v.  Gardiner 

Tingrey  v.  Brown 
Tite  V.  Worcester, 

Bishop  of 
ToUleroy  v.  .y^llan 
Tonikin  v.  Crocker 
Tomkins  v.  Wilshear 

Tomlin  v.  Preston 

TomlJnson  ▼.  Black* 

smith 
Toms  V.  Hammond 
Tonna  v.  Edwards 

Tourville  v.  Penny 
Toiiteiifir  and  another  t. 

Hubbard 
Townshend  v.  Wathen 
Tranter  v.  Watson 

Trelawney  v.  Colman 
Trevanion  v.  Penhollow 

V.  Tooker 

Trevillian  v.  Andrew 

V.  Secombe 

Tribe  and  others  v. 

Pratt 
Tringhara  t.  Bethune 
Triquet  v.  Bath 
Truckenbrodl  v.  Payne 
Trueman  v.  Hurst 
Tullet  V.  Linficld 
Tully  V.  Vavasor,  Bail 

of 
Turinw  v.  Jones 
Turlington's  case 
TurnbuU  r.  Moreton 
Turner  v.  Cary 


V.  Cordwell 
V.  Dav's 
V.  Hawkins 
V.  Warren 

Sir  W.*s  case 


Tutly  V,  Alewin 
Tyrrell  v.  INJeen 


Administration  ^36 
Affidavit  of 

Debt  426 

Annuity  671 

Alien  Enemy  485 
•.Administration  SOS 
jSffidavit  373 

Accord  and  Sa- 
tisfaction        134 
•/Administration  S48 

Amendment  584 

Annuity  643 

Amendment  588 
Account,  action 

of  140 
Affidavit  of 

Debt  419 

Amendment  537 

Ambassador  494 
Affidavit  of 

Debt  386 

Amendment  550 

Alien  Enemy  480 
Animals  621 

Admiralty, 

Court  of  S84 
Adultery  S98 

Accord  and  Sa- 
tisfaction        134 
Amendment       571 
Administration  247 
Abatement  43 

Affidavit  of 

Debt  385 

Annuity  642 

Ambassador  495 
Alien  Enemy  485 
Account  Stated  152 
Advowson         354 

Amendment  558 

Ac  etiam  159 
Account  Stated  151 

Affidavit  370 
Admiralty, 

Court  of  283 

Amendment  551 

Administration  258 

Action  189 
Affidavit  of 

Debt  497 

Amendment  533 

Apothecary  717 

Amendment  54S 


.    NAMES  OP  GASES. 


x\r 


Umphelby  t.  McLean   Action,  No- 
tice of 
Underwood  ▼.  Hewaon  Action 
Usher  t.  Dansey  Amendment 

Usparichi  y.  Noble        Alien  Enemj 


Vaiatier  ▼.  Aldersoa 

—  T.  

Van  Braam  v.  Isaaca 
YandercombV  case 
Vanderplank  v.  Banks 
Tandyck  v.  Whitmore 
Vanharthals  t.  Halked 
Van  Morsell  v.  Julian 

Vaughan  v.  Browne 
Vauz  ▼.  Ansell 
Velthaaen  v.  Ormsley 

Veaablea  ▼.  Doll 
Venbryen  v.  Wilson 
Venn  ▼.  Warner    • 
Vcre  ▼.  Ix)rd  Cawdor 
Vemey's,  Sir  R.  case 
Vesey  v.  Smith 
Villa  ▼.  Diroock 
Villara  v.  Parry 

Waddy  v,  Newton 
Wade  V.  Birmingham 

V.  Wadman 


S09 

567 
477 

363 


Affidavit 
wSffidavit  of 

Debt  418 
Annuity     673,  679 

Abatement  77 

— —  19 

Alien  Enemy  476 

476 

Affidavit  of 

Debt  383 

Administration  946 
Annuity  642^  664 
Admiralty, 

Court  of  286 

Aotion  SO  2 

Alien  Enemy  484 

Amendment  519 

Animals  6^2 

Abeyance  90 

•Abatement  18 

Alien  Enemy  473 

Amendment  586 

Acre  163 

Abatement  67 

Appearance, 
Common  7:23,  724 

33 


Warring  v.  Bleching- 

ton 
Warmsley  v.  Macey 

V. 

Washburn  v.  Birch 
Waters  v.  Bovell 
'  V.  Joyce 


V. 

V. 


Mansell 


Watson  y.  Shaw 

Watson's  case 
Watson  T.  King 
Watts  y.  Millard  and 

another 
Webb  V.  j911en 

'  y.  Holt 

y.  Jiggs 


«ifmendraent  547 

j^batement  29 
Affidavit  of 

Debt  47 

Annuity  661 

.Amendment  546 
wdffidavit  of 

Debt  384 

Action  176 

Annuity  694 
Affidavit  of 

Debt     412.  413 

•/Alehouse  453 

Administration  262 

•i^nnuity  663 

Action  .  195 

w9biding  by  Plea  92 


•Annuity 


Webster  v.  Bannsteri 

Weddel  v.  Lyman 

Wedge w6od  v.  Bavly    Abatement 

Wedmore  v.  Alvarley     Ambassador 

Weedon  y.  Timbrell 

Welland  y.  Pitta 


699 
713 
692 
2 
494 


Wellerv.  Toke 
Wells  y.  Osmond 
y.  Williams 


V. 


Wakefield  y.  Marden    Abatement 
Wakeman  y.  Robinson  Accident 


Walden  i.  Holford 
Walford  y.  Savil 
Walker  y.  Brooks 

—  V.  Hawkey 

y.  Holy  day 


y.  Kearney 


Abatement 


Amendment 


111 

66 

45 

561 

513 


Welsh  y.  Welsh 
Wentwoth  v.  Squib 
^ ,  Sir  W.  y. 


Adultery  291.301 
wSmendment  517 
Action, 

Notice  of  206 
^Admiralty  Court 

of  268 

Abatement  10.  63 
Alien  Enemy  473 
Annuity  705 

^Abatement    36, 39 


Straffi)rd,  Countess  of  .Amendment       575 


Account,  action 

tion  of 
Affidavit 


West  y.  Sutton 


y,  Sutton 
V,  West 


q.  t.  y.  Langhton Amendment 
y.  Lester  


y.  Liscarray 
Wallace  y.  Smith 

Welker  y.  Starkoe 
Wallis  V.  Lade 

y.  Savil 

Walrond  y.  Fransham  .Affidavit  of 

Debt  384 

Walthoe  y.  Harrison     .Amendment       558 
Wankford  y.  Wankford  .Administration  238. 

247 


Annuity 
•iSction,  Notice 

of 
j^mendment 
.Annuity 
^Abatement 


141  Westell  y.  Finch 

357 

529  Wharton  y.  Pits 

561 

712  Wheeler  y.  Copeland 


210 

588 

6^4 

23.  50 


v.  Horn 

y.  Thompson 


^Abatement  10. 

28.  47.  64 
Alien  Enemy  482 
Amendment  542 
Appearance, 

Common  725 
^Admiralty,  Court 

of  286 

Affidavit  of 

Debt  383.  414 
.Account,  .Action 

of  142 

Admiralty,  Court 


of, 


Ward  y.  Gransell 
—  y.  Macauley 
Ware  y.  Rackett 


Action 


.Affidavit  of 
Debt 


203 
187 

43S 


Wheelwright  v.  Jutting  ^Affidavit  of 

Debt 
Wheston  v.  Packman     Amendment 

v.  Packman  Apearance, 

Common 
Whitchurch  v.  Whiting  j^ffidavit  of 

Debt 
White  v.  Brigga  .Amendment 
y.  Csyler  .Actioa 


266 

396 
518 

726 

572 
175 


llrl 


NAMES  OF  CASES. 


White  ▼.  Govens 

y.  Willi. 

T.  Worcester, 

Bishop  of 
Whitehall  v.  Squire 
Whit  hers  ▼.  Baker 
Wicham  ▼.  Taylor 

Wicks  V.  Strut 

Wilder  v.  Handy 
Wildy  ▼.  Thorntoa 

Wilford  ▼.  Berkley 
Wilkes  V.  Halifax 

Earl  of 
—  V.  Williams 
T.  Wood 


Jhiding  by  Plea  93  Wilson  t.  Palmer  Abatement 

Abatement  SS  -^ ▼.  Van  Mildert      Advowsoa 

Wirral  v.  Brand  Abatement 

Amendment      554  Wismore  ▼.  Greeobank  Action 


•i^ldminist ration  238  Withers  ▼.  Baker 
d^nendmeni  531  Withy  t.  Woolley 
Accord  and  Sa-        Wogan  v.  Somerrille 

tisfaction         128  Wolferstan  v.  liacoln, 
•iSdmiralt^,  Court  Bishop  of 


Amendment 
Annuity 


of 

jjmendment 
^affidavit  of 

Debt 
«^duliery 

•Amendment 
Abatement 


492  Wood  V.  Boon 

539 V.  Loyeatt 

—  y.  Perrott 

404 V.  Stephens 

299  Woodroffe  y.  Watson 
9.  t.  V.  Williams 


AdyowsoQ 

Amendment 

Amercement 

Annuity 

Affidavit 

Amendment 


324 
4 
196 
543 
697 
718 

305 
529 
607 
658 
365 
544 
521 


522  Woodward  y.  Bon itham Admiralty,  Court 
47  of  271 


Abiding  by  Plea  94 ▼.  Walton 


Action 


196 


Wilkin  y.  Wilkin  j9ccount,  miction       Woollaston  v.  Walker    AdministratioB  245 


Wilkinson  y.  Meyer 
Wilks  y.  Adcock 

Willey  y.  Cawthorne 
Williams  y.  Breedon 
■         y.  Burgess 

y.  Drury 
y.  Farrow 


of  1 40  Woolley  y.  Thomas 

•Amendment       557 
•Affidavit  of  Debt      Woolston  y.  Scott 

395.  406.  436  Worcester,  Bishop  of, 
Annmiy             (^53      case  of 
Amendment       566  Worsley  y.  Bisset 
wSciion,  Notice  <x  parte 

of  213  Wright  v.  Agcr 


y.  Hochin 
y.  Hunt 
y.  Jackson 

V.  Jones 
y.  Lee 

y.  Prat 

y.  Strahan 


^atement  48 

Accord  and  Sa- 
tisfaction       134 
Annuity  684 

Affidavit  376 

•^ffidarit  of 

Debt 
•/Amendment 
•/Account,  ./Action 
of  146 


y.  Crump 
y.  Horton 

q,  t  y.  Horton 


385 


—  y.  Ramacot 

—  V.  Read 
564  Wyatt  v.  Evland 

—  y.  Smee 


Affidavit  of 

Debt  985 

Adultery  296 

Amendment  .561 

Adultery  290 

AffidaAit  370 

Amendment  532 

Adjournment  227 
•Action,  Notice 

of  207 

Amendment  555 

562 

Animals  622 

Annuity  667 

Amendment  521 
Affidavit  of 

Debt  421 


•i^cndment      544.  Windham,  Lady's  case  Admiralty,  Court 


•Appearance, 
Common 


563 


y.  Wycombe, 


Williamson  y.  Goold      .Annuity 


Willison  T.  PatUson 
Willoughby  y.  Wilkins 
Wilmot  y.  Nixon 
Wilson  y.  Bird 


724      Jx)rd 

685,  Wynne  y.  Middleton 
707,  709  Wyvil  y.  StapletoB 
•Alien  Enemy     481 
•Amendment       548  Yems  y.  Smith 


of 
Adultery 


284 
290 


•Alien 


Amendment      559 
Accord  and  Sa- 
tisfaction       130 
•Annuity     642.  651 


466  Y«foman  y.  Bradshaw    Administration  231 


V  Drake 
y.  Finch 

y.  Mackreth 
T.  Marryatt 


AdmiraLy,  Court 
of  273 

Administration  236 

.Appearance, 

Common        723 

Action  183 

•America    609.610 


Young  y.  Cage 

v.  Case 

y.  Gatien 


y.  Jolland 
v,  Munby 
y.  Rudd. 


Amendment  58 1 
Administration  231 
Affidavit  of 

Debt  398.  400 

Administration  248 

Action  202 

•Accord  and  Sa« 

tisfaction         135 


The  reference  to  the  pages  in  the  Chronological  Table  aad  Che  Table  of  Cases, 
refer  to  the  English  pages,  which  ere  in  brackets. 
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• 


• 


PRACTICAL  ABRIDGMEN'r 

or    THS 

REPORTS  OF  CASES 

AftGUED  AND  DETERMINED 

IK    THB 

COURTS  Of  KING'S^  BENCH,  COIWHON  Tl,^Af^i    AND  EXCHEQUER, 

FROM  THS 
RESTORATION  iK  1660,  TO  MICHAELMAS  TERM,  4  GEO,  4< 


AbSUUOtlliieilt*  See  tit.  losurance;  Poor,  Settlement  ofi 

-  J 

Slt^UtZ*  See  tit.  Common;  Nuisance;  Trespass. 

nbuUmtvit  of  8uCt 

I.  BY  DEATH. 

(A)  Before  verdict  or  judgment  bt  default* 
(a)  Of  a  sole  plaintiff,  p.  1.    (6)  Of  one  of  several  plaintiffs,  p  S.  (c)  Of 
a  sole  defendant,  p.  3.  (d)  Of  one  of  several  defendants,  p,  4. 

(B)  After  verdict,  and  before  final  judgment,  p.  5« 

(C)  After  final  judgment,  p,  6. 

(D)  After  writ  of  error — See  tit.  Error  Writ  of. 

(E)  Of  the  king.  p.  6. 

II.  BY  BANKRUPTCY— See  tit.  Bankrupt;  Insolvent  Debtor. 

III.  BY  COVERTURE— See  tit.  Abatement,  Pleas  in;  Baron  &  Feme. 

IV.  FOR  WANT   OF   PROPER  PARTIES— See  tit.  Misjoinder; 
Nonjoinder;  Parties  to  Actions. 

I.  BY  DEATH. 
(A)  Bei'ore  verdict  or  Judgment  Bt  defaI^lt. 

(**)  Of  o,  9ole  plaintiff . 
CuTFiELD  V.  Cornet.  M.  T.  1758.  C.  P.  2  Wils.  83.  . 

This  WAS  an  action  of  replevin;  the  plaintiff,  it  appeared,  had  died  •^^''^SUV* 
declaration,  but  before  the  defendant  had  made  his  avowry;  and  on  a  '"otion^^^^^jj^  ^ 
that  (he  latter  might  have  a  writ  de  relomo  habendo^  it  was  determined  byagoi^piaia 
the  Court  that  the  suit  had  abated  by  the  death  of  the  plaintiff,  and  that  the  tiff  before 
writ  therefore  ought  not  to  issue.  verdict. 

See  Co.  Lit.  139;  10  Co.   134.  a;  Reg.  PI.  293;  Ast.  Ent.  8;  Cro.  Car.      L^  ] 
509;  March.  65;  1  Sid.  143;  1  Salk.  9;  Ca.  Temp.  Hard.  396;  1  Wib.  315; 

1  Com.  Dig.  Abatement^  bb«  33;  1  Vin.  Ab.  M8. 

-  -  _.^ 

(hi)  Cf  one  of  several  plainliffit 
Dacres  v.  DuNKiN.  H.  T.   1671-2.  K.  B.  2  Lev.  82;  S.  C.  3  Keb.127; 

S.  P.  Wedgewood  v.  Bayly.  H.  T.  1680.  K.  B.  2  Show-   177;  S.  C.2*?J'|'; 

Skin.  93;  1  Freera.  53«.  W.'sic  u 

To  an  action  of  trover,  defendant  pleaded  in  abatement  that  the  plaintiff  g.  7  •the 
had  brought  another  action  for  the  recovery  of  the  same  property,  and  aver^  death  of 
red  that  it  was  still  pending;  replication  that  H.  and  P.  are  dead.     Demur- one  of  leve 
rer  to  replication.      Per  Cur.     In  all  actions  th«  death  of  a  plaintiff  is  an  "^^^Pj"!"^ 
abatement  of  the  suit.     Judgment  respondcas  ouster.  niL 

*  By  stmt.  8  d&  9  W.  8.  e.  It.  f.  6.  7.  it ii enaoted,  "if  there  be  tvro  or  more  plaintifb  tr 

.  VOL    I.  1  ^ 


m  A  * 


•  • 
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See  25  Ed.  3.  38;  "25  Ed.  3.  81.  pi.  13; -9  Bul«t.  265;  1  Ley.  165.  CaHer 

19:3-4;.  Moore  9.  17.  10;  Co.  Lit.  135.  a;  Yelv.  209;  1  Vent.  235;  3  Mod. 

fiattfince    249;  Com.  Dig.  Abatement,  H.  33;   1  Vin.  Ab.  48. 
thai  act,  if 

one  of  seve        2.  LowTHER  AND  Wife  V.  Kelley.  H.  T.  1722.  K.  B.  8  Mod.  115. 

ralpluintiflb      Jn  covenant  on  an  indenture  of!ea»ie  in  which  the  defendant  had  covenan- 

die  before  ^^^  ^jt||  ^^le  plaintiffs  to  pay  i^  reserved  rent,  the  defendant  pleaded  in  abate- 

tbe  i*'tc<'"  ment  the  death  of  one  of  the  plainiifls  since  the  last  continuanee. 

thecaweof     ^^  ^^'  ^^  cannot  quash  the  plea  on  a  motion;  the  plaintiff  should  have 

•etion  sor    SQfsgestcd  the  death  on  the  roll  according  to  the  statute,  and  have  proceeded 

yiT«,  ih«     in  his  action. 

loitdoea  gee  1  Stra.  705;  J^rd  Raym.  I4I8;  I  Com.  Dig.  Abatement,  H.  35. 

not  Abate.  ^  ^  *   .  * 

3.  Rex  v.  Cohen.  M.  T.  1816.  1  Stark  N.  P.  C.  oil. 
The  death  On  an  indictment  for  perjury  it  appeared  that  an  action  had  been  brought 
of  a  c(H  by  two  plaint  ids,  one  of  whom  had  died  pending  the  suit,  1)ut  no  suggestion 
plainiifT  of  the  death  was  made  on  the  roll,  pursuant  to  8  i^-  9  W.  3.  c,  1 1.  s.  6.  At  the 
■esmted  *"*'  **^^'*at  cause  the  defendant  had  given  evidence,  and  there  perjured  himself, 
oa^e  roll,  ^^^  Lord  Eilenborough.  As  no  suggestion  of  the  death  has  been  entered, 
in  conformi  I  am  of  opinion  that  the  suit  abated;  it  would  be  incomprehensible  to  aay 
tywiihS^that  taking  an  oath  in  an  unauthorised  cause  amoantcd  to  perjury.  'Defend- 
*i^'  a  ^  ant  acquitted. 

*.••■".'  Sed  vide,  as  to  the  suggestion.  Far  v.  Denn,  1  Burr.  363;  Newnham  v. 
The  action  L««^.  ^  T-  R-  ^'^^'^  «nd  see  1  B.  &  P.  482;  2  id.  1 10.  337;  4  M.  &  S.  329; 
willabaie.  1  Vin.  Ab.  53.  pi.  15;  post,  "  Entry  of  Suggestion  upon  the  Roll." 

(c)  Cfa  ioU  deJendanL 

,   ^  T     I.  SiBBBT  v.  Russell.  M.  T.   1735.  K.  B.  Ca.  Temp.  Hard.   183.  S.  P. 
I  ^  J  Wallop  v.  IrwiN.  H.  T.  1752.  K.  B.  1  Wila.  315. 

Tk  d  h  Upon  a  motion  to  set  aside  a  judgment  and  a  scire  facicLi  thereon,  the  mat- 
•f  a  aoie^  ter  was  referred  Jio  the  master,  who  reported,  that  the  declaration  was  deltv- 
dtefeodknt  ere^tbe  9th  of  June,  the  rule  to  plead  on  the  I3ih,  thaSa  summona  had  been 
before  the  taften  out  before  a  judge  at  his  chambers  on  the  18th  for  time  to  plead  to  the 
time  allow  25(h,  but  that  in  fact  the  defendant  died  at  Bath  on  the  18th,  though  the  at- 
ed  tor  plea  tornies  knew  nothing  of  it,  and  therefore  defendant's  attorney  did  not  plead 
DirMl  ^""^^  within  the  time  given,  and  on  the  26th  the  plaintiff  signed  his  judgment,  and 
batee  the  afterwards  sued  out  a  scire  fades  against  the  executors.  Upon  this  report 
MIL  the  judgment  and  scire  facias  were  set  aside.     And  per  Ctcr.     Suppose  there 

bad  been  no  further  time  given  to  plead,  but  after  the  rtile  for  pleading  was 
out,  defendant  had  died,  and  judgment  had  been  signed  after  his  death,  surely 
that  would  not  be  a  good  judgment;  the  order  for  time  to  plead  was  never 
intended  to  bind  the  party ;  as  if  judgment  had  been  signed  on  the  day  Ott 
which  the  rule  for  pleading  was  expired.  The  stat.  8  &  9  W.  3.  c«  11.  s.  6. 
will  not  vary  the  case  at  all. 

5.  AifON.  M.  T.  1706-7.  K.  B.  1  Salk.  8.  11;  Mod.  137.  by  the  name  of 

Falmouth  v.  Strode,  S.  C. 
Id  an  action  of  ejectment  the  defendant  died  the  day  before  the  commeoce- 
8o  will  the  ™o^  of  the  assizes;  a  verdict  being  found  for  the  plaintiff^  a  motion  was  made 
death  of  a  on  behalf  of  the  defendant  in  arrest  of  judf^ment.  Per  Cur,  The  death  of 
aole  defend  eiiher  party  before  the  assises  is  not  remedied  by  the  statute  17  Car.  2.  c.  8. 
ant  before   \^^i  if  tlie  party  dies  after  the  assizes  have  begun,  although  the  trial  be  subse* 

eommiMion  defendants,  and  one  or  more  of  them  die,  if  the  can^e  of  action  tball  survive  to  the  snnri- 
days  of  the  ving  pl<)intif&  or  d<ifendaots  or  ajjainst  thefsrviving  defendant  or  defendants,  the  writ  of  ao* 
ises.  tion  shall  not  be  thereby  abated,  bat  such  deaili  being  soggested  vpon  the  record,  iho  notioB 
shall  proceed  at  the  soil  of  the  surviving  plaintiff  or  plaintiffs  against  the  sarviviog  defend- 
ant or  defendants.*'  The  preceding  stat.  it  sbonld  seem  eitends  only  to  cases  whore  tbo 
plainiifT  dies  pending  the  writ,  and  not  to  instances  whore  one  of  several  persons  named  as 
plaintifTs  in  the  process  was  dead  at  the  time  the  writ  was  sued  oot;  in  the  latter  ease,  tbo 
death  would  still  he  p'eadahle  in  abatement  asdt  common  law.  Vide.  20  H.  6.  80.  18  Ei 
4.  1 ;  2  H.  7.  16;  Clift.  Eat.  0.  Ra.  Eat.  126;  and  post  Alratemest,  Pleas  m,  p.  10. 
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^ent  to  hit  death,  such  a  case  is  within  the  remedy  of  the  act,  for  the  assizes, 
in  contemplatioo  of  law,  are  but  one  day. 

See  Yelv.  153;  Crb.  Car.  609;  I  Sid.  131;  1  Leon.  278;  1  Mod.  6;  Ca. 
Tensp.  Hard.  373;  3  Lev.  120;  6  Mod.  14^;  Raym.  210;  1  Lev.  279,'l  Vent.  But  ifa  de 
236;  And.  157;  Com.  Dig.  Abatement,  H.  34.  feDdam  die 

3.  Plummbr  ▼.  Webb.  M.  T.    1729.  K.  B.  2  Lord  Raym.  1415,  n.  S.   P.5„t'dav  of 
Jacobs  ▼.  Miniconi.  M.  T.  1796.  K.  B.  7  T.  R.  31.  52.  note.  ^le  atsves. 

Debt  on  bond,  plea  non  est  factum;  verdict   and  judgment  for  the  plaintifT;  tboogh  be 
error  assigned  that  Webb  died  before  the  day  of  nisi  pritu,  fore  the 

Per  Cur.     This  objection  is  not  assignable  for  error,  because  the  record  al-^*""*  ®^ 
leges  that  the  defendant  appeared  upon  that  day.     Judgment  affirmed.  -t^*^* 

See  2  Tidd.  Prac.  942.  7lh  ed. ;  el  supra.  ~ "  .baTe- 

4.  Tatlor  v.  Harris.  M,  T.  1803   C.  P.  3  B,  &  P.  549.  |   4  j* 

Notice  of  trial  had  been  given  in  this  cause  tor  the  first  sittings  in  Easter  Tbo'  the 
Teim,  and  subsequently  postponed  to  the  second  sittings.     The  defendant  di-  Coort  of 
ed  on  the  night  preceding  the   intended  trial      A   verdict  was  found  for  the  Common 
plaiotiflT  on  the  following  day  and  judgment  regularly  signed  by  the  plaintiff,  |!|f^  '^^^ 
who  had  notice  of  the  defendant's  death.     Rule  nisi  to  set  the  judgment  aside,  ^j^i  ^^^ 

Per  Ckar.     As  the  sittings  in  term  neither  commeqce  with  nor  from  any  part  jodgmoDt 
of  the  term,  but  are  only  held  on  particular  days  appointed  by  the  Chief  Jus-  when  the 
tice,  a  verdict  obtained  at  them  after  the  death  of  the  defendant  cannot  be  sup-  defendant 
ported.    R.  Ah,     See  2  Tidd .  942.  7th  ed.  and  1  Leon.  278 ;  Cro.  Car.  609; ^"^  ^jf^ ^ 
1  Sid.  331;  1  Burr.  363;  1  Vin.  Ab.  55',  Com.  Dig.  Abatement,  H.  33.         ulllldaj  Vf 

.  eiting  in 

{d)  df  one  of  severttl  defendanis,  term. 

1.  Ellwaibs  v.  Loct.  M.  T.  K  B.  3  Salk.   117. 

Trespass  against  four  defendants,  who  all  appeared;  but  three  of  them  af^  l^"or  to 
ter  the  last  continuances  pleaded  that  (he  oth^r  had  died,  '^et  petunt  judicium  l!?^  |^^ 
de  brevi  et  quod  breve  prsedict  cassetur;"  upon  demurrer  to  the  plea,  it  was  ||'«  ^^^' 
adjudged  ill,  because  the  defendants  should  have  concluded  ''et  petunt  judicium  d^.jtb  of 
neana  uUerius  procedere  vult,"  for  the  writ  actually  abated  by  the  death  of  one  ofaevt 
the  other  defendants.  nl  co-tree 

See  numerous  other  cases  decided  before  the  stat.  8  ^9  W.  3«  c.  11.  refer-  P>M«n  be 
red  to  in  I  Com.  Dig.  Abatement,  H.  35;  1  Vin.  Ab.  51;  I  Bac.  Ab.  Abate-  li'f.^thi* 
meat,  F.  8;  Cro.  Car.  509;    And.  67,  58;  Harris  v.  Philips,  M.  T.  1659;  ,ni|, 
Hardresi  161.  cited  per  Lee,  C.  J.  in  Middleton  v.  Crofl,  CaTemp.  Hard. 

d.  WuiBAL  V.  Bband.  E.  fT  K.  B.  1   Lev.   166;  S.  C.  Raym.  131 ;  1  Keb. 

906;  1  Sid  259. 

Jhiumfmi  against  two  executors  on  the  promise  of  their  testator,  plea  ^^^i^f^^^^i 
iuaiiNi|Mt<;*  during  the  progress  of  the  suit  one  of  the  defendarfts  died,  his  ^^.^qipi^^ 
death  was  duly  suggested  on  the  roll,  and  a  verdict  found  for  the  plaintiff.    On  on. 
the  Court  being  moved  in  arrest  of  judgment,  they  determined  that  the  suit 
abated,  and  that  the  judgment  should  be  stayed. 

See  Woodward  v.  Davis,  1  Plowd.  186;  et  supra. 

(B)  AfTBR   verdict,  AND^paFOHB  FINAL  JUDGMENT. 

1.  Smith  v.  Irish.  M.  T.  1669.  K.  B.  1  Mod.  4.  S.  C.  2  Keb.  548.  [  5  ] 

Judgment  had  been  entered  as  of  Trinity  Term;  a  writ  of  inquiry  was  sued  The  doAth 
out  returnable  in  M.  T.  the  plaintiff  died  in  the  intermediate  vacation.  of  plaintiff 


Per  Cur.     The  first  judgment  being  an  interlocutory  and  not  a  final  judg-  |*l  ^^^^'^ 
mont,  the  action  abated  by  the   plaintiff's  death.     See  Burnett  v.  Holden,  1  f^ipli^ 
Mod.  6;  3  Kel.  49;   1  Lev.  277;  Ray.  210;  S.  C.  Semb.  contra.  Comb.  293;  and  the  da 


aoa.  D,  »  A.UI.  i;7,  1  xjov.^t  1 ,  j;vnj.  *iv,  »3.  v/.  £7c:iiii'.  ^uuiia,  v/viiiu.  -^c^c? ,  and ttie day 
*  This  aet  provides  that  where  there  are  two  or  more  defendants,  if  one  or  more  of  them  id  bank  will 
die.  and  the  caoae  of  action  aorvive  against  the  snrvivnrs,  ihd  aotiun  shall  not  thereby  he 
abated)  bat*  sach  death  bfting  suggested  opon  the  record,  the  action  shall  proceed  against 
the  nrvivori,  (As  to  entering  the  suggestion ,  soe  t  Barr.  563;  5  T.  R.  577;  Barnes  469; 
1  Stark.  511;  and  post  tit  **Eatrj  of  Suggestions  on  the  Roll.")  If  however^  one  of 
seTend  persona,  againat  whom  an  action  purports  to  be  brought,  were  dead  at  the  time  of 
niag  eat  the  proeeH,  thii  natter  might  still  be  pleaded  in  abatement. 
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abate  the    Cro.  Car.  509;  1  Keb.  477;  3  Keb.  169.  468;  3  T.   R.  347;  Com.  Dig.  A- 

aetioD.«      batement,  H.  33;  1  Bac.  Ab    Abatement,  H. 

Aaactioa  2.  Ireland  v.  Champnets.  E.  T.  1813.  C.  P.  4  Taunt  884, 

for  a  iibel        After  a  writ  of  enquiry   had  been   executed  at  the  assizea  in  an  action  for 

if  abated     a  libel,  the  damages  assessed,   and  before  the  next  day  in  bank,  the  plaintiff 

d^  th^r  h  ^^^*     ^^^  executors  nevertheless  entered  up  (inal  judgment.  A  rule  nisi  was 

pSniiff  be*  obtained  to  set  the  judgment  aside.     Per  Cur,    The  suit  abated  by  the  death 

iween  inter  of  the  plaintiff.  R,  Ab.     See  17  Car.  2.  c.  8.  s.  1 ;  8  and  9  W.  3.  c,  11.  a.  6; 

locotorj       1  Taunt.  385.  7;  Aid.  571 ;   IB.  Moore,  278. 

jadgmeoi  3.  Beroek  v.  Green.  H.  T.  1813.  K.  B.  1  M.  &  S.  229. 

and  the  Interlocutory  judgment  in  an  action  00  a  bill  of  exchange  had  been  signed 

bank.  *^  "*  ®"  ^^®  ^^^^  ^^  January,  the  plaintiffs  died  on  the  30th,  and  a  rule  to  compute 

Af\er  inier  principal  and  interest  was  obtained  on  the  1st  of  February.     It  was  contended 

loentory      that  as  these  proceedings  had  been  within  the  same  term,  that  a  scire  facias 

jedgmeot    was  unnecessary,  and  that  when  final  judgement  was  signed  it  would  relate 

*!"  ^^•'!     back  to  first  day  of  the  term 

death  ef  '°  ^^'^  opinion  the  Court  concurred,  and  the  rule  to  compute  was  made  ab* 

ihe  plain     solute.     Chitty  on  Bills,  370.  6th  edit.;  T.  R.  20. 

tiff  m  the  aame  term  will  not  so  abate  the  anit  aj  to  prevent  the  Conrt  from  granting  a  rale  to  cem- 
mote  principal  and  interest  on  a  bill  of  exchange. 

4,  Fort  v,  Oliver  and  another.  H.  T.  1813.  :^.  B.  1  M.  8c  S.  242. 
After  oa't        Ah  action  had  been  brought  against  two  defendants,  one  of  whom  died  after 
lawry  of     ii^^  other  had  been  oi^tlawed,  and  subsequent  to  interlocutory,  but  before  filial 

dSfendamiJ"^R'"«°^-        ^^^  .  ,  ,,_.,..  ... 

and  before       "^^  ^^^'     These  circumstances  do  not  alter  the  right;  it  remains  as  it  ori- 

^nal  jndg    ginally  stood.     The  plaintiff  is  entitled  to  proceed  against  the  survivor, 
men^  the  .' 

^i?**'  1.'^'  (^)  After  final  judgment.       ^ 

inM?Ma   Clerk  V.  Withers.  M.  T.   1701.  6   Mod.  290;  S.  C.    11  Mod.  34;  S.  C. 
gainst  the  2.  Ld,  Raym.  1072;  S.  C.  1  Salk.  322;  Holt.  303. 

oetlaw.  F,  D.  administrator  of  J,  D.  recovered  against  C  on  a  bond  given  to  his  in- 

[  6  ]    teslate.     On  judgment  by  default  in  the  Common  Pleas  execution  was  sued 
The  deaw  out  directed  to  the  sheriff  of  London,  returnable   in  Michaelmas  Term,  and 
®^  ^^^^l     delivered  to  the  sheriffs  the  1  st  of  August,  who  on  the  same  day  levied  Ibe 
final^inda'  <^™<^tint  of  the  execution;  F.   D.  died  in   September  following;  the  sheriff 
ment  doM    returned  thot  he  had  to  seized  the  value,  but  that  the  goods  remain  in  his  cus 
not  abate    tody  for  want  of  purchasers;  in  September  the  sheriff  was  removed  and  ano* 
|he  aaiLt     ther  elected.     The  plaintiff  afterwards  sued  out  a  scire  facias  against  the  then 
sheriff  for  restitution  of  the  goods;  and  on  demurrer  judgment  was  given 
against  the  plaintiff  in  the  Common  Pleas,  and  a  writ  of  error  brought  in  the 
King's  Bench. 

*  The  17  Car.  2.  e.  8.  enacts,  when  either  party  dies  between  verdict  and  jadgment, 
'(bis  death  shall  not  he  alleged  for  error  so  as  the  jpdgmenl  be  entered  within  two  terms 
a Aer  the  verdict.*'  Bjr  a  subaeqaent  statote,  9  VV.  8.  c.  118.  s.  6.  it  is  enacted,  that  iq 
all  aetions  to  be  commenced  in  any  coort  of  record,  ifthe  plaiqtiff  or  defendapt  happen 
to  die  after  interlocatory  and  before  final  judgment,  the  action  shall  not  abate  by  reason 
thereof,  if  each  action  might  have  been  originally  prosecuted  or  maintained  by  or  againet 
the  eiecntors  or  administrators  of  the  party  dying;  but  the  plaintiff,  or,  if  he  be|dead  afler 
such  iMerlocntory  jodgment,  his  eiecutora  or  administrators,  shall  and  may  have  a  scire 
^aetos  against  the  defendant,  if  living  » Her  socb  interlocptory  jodgment,  or,  if  he  died 
after,  then  against  his  executors  or  administrators,  to  show  caoae  why  damages  in  aach 
action  shoald  not  be  assessed  and  recovered  by  him  or  them.  And  by  the  same  statate,  if 
there  be  two  or  more  plaintifKi  or  defendants,  and  one  or  more  of  them  die,  if  the  eaase 
of  action  sarvive  to  thesnrviving  plaintifT  or  plaintiffs,  or  against  the  sorvivtng  defeodaat 
or  defendants,  the  writ  or  aciion  shall  not  be  thereby  abat«i;  bat  soch  death  being  sag- 
gested  ppon  the  record,  the  aciion  shall  proceed  at  the  suit  of  the  surviving  plaintiff  or 
plaintiffs  against  the  unrviving  defendant  or  defendants.  See  Wallop  v.  Irwin,  I  Wile. 
016;  Sibbelv.  Rnssel,  Cn.  Temp.  H^rd.  188;  3  Mod.  189.  n. 

t  Vide  j90sf,  tit.  "Executor  and  Administrator;*'  "Execution;"  "Judgment;"  '«Scira 
facias;"  and  see  15  H.  7.  I66;Fitz.  Execution.  242,  1  Roll.  Ab.  900.  2;  2  Bac.  Ab. 
JBzecntion,  G.  2;  6  Bac.  Ah.  9 cire  facias,  c.  4;  2  Ld.  Ray.  808;  1  Salk.  814;  1  Show 
404;  2  Saand.  60»  K;  Cro.  Eli^.  459;  1  Saond.  ?19.  E.  F;  1  Com.  Dig.  Abatement,  H.  84. 
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Per  Cur.  The  judgment  must  be  affirmed.  Executions  are  faTourcd  in 
law,  and  the  levy  vests  the  property  in  the  sherifT,  and  the  act  of  selling  is  but 
a  formal  part  of  the  execution,  and  therefore  as  the  levy  was  complete  in  F. 
D.'b  life  time,  his  subsequent  death  does  not  abate  the  writ. 

See  Ld.  Raym.  40;  l^i  Mod  60, n;  1  Burr.  30;  17  Car.  2,  c.  8;  1  Sid.  29; 
Cro.  Car.  450*;  Dyer,  99;  Moore,  778;  Yelv.  44;  2  Snund.  47;  I  Vent.  52;  1 
T.  R.  658;  I  Mod.  50;  1  Sid,  458;  1  Lev.  28  J;  Cro.  Eliz.  ?3I9;  Cro.  Jar,  194; 
1  Co.  96;  Cro.  Car.  469;  I  Salk.  320;  2  Saund,  344;  I  Loon.  304;  Com. 
Rep.  S4;  3  Salk.  159;  5  Mod,  176;  I  Salk  320;  4  Bac.  Ab.  460;  3  Com. 
Pig.  308;  Vin.  Abr.  A.  2,  pi.  18,  (2  a  2)  pi.  144,  pi  409;  2  Roll  Rep.  57; 
Noy.  73;  5  Co.  90;  I  Jones,  215;  Hob.  10;  1  Keb.  313;  4  Mod.  404;  I 
Roll.  Abr.  893;  Gilb.  Ex.  2-2;  Ra.  Eni,  164;  Godb.  276;  2  Keb.  78*);  5 
Mod.  384;  !0  Mod.  412;  Cro.  Car.  381;  Lord  Raym.  1051;  1  Mod.  34;  I 
Salk.  323;  1  Salk.  264;  Carth.  149 

(E),Et  the  death  of  the  kino.* 
1.     Memorandum,  C.  P.  3  Lev.  207.  Aciionsqnl 

It  was  resolved  by  a  majorily  of  the  Court,  that  actions  of  debt  upon  penal  ^A^,*'^  "** 
statutes  do  not  abate  by  the  death  of  the  king.  "he  ifcaih 

See  Cro.  Car.  10;  Hutt,  82.  of  ihekiog. 

2.     Rex  v.  Theed,  H.  T.  1716,  I  Stra.  43.  [71 

A  scire  Jaciae  had  been  brought  to  repeal  the  grant  of  a  market;  it  was  ob-Or  a  writ 
jected  that  as  the  writ  had  been  sued  out  in  the  laie  queen^stime,  the  proceed- of  scire  feci 
ings  had  abated  by  her  demise.     But  Per  Cvr,     This  is  an  original  writ,  and  ■•  ***  repeal 
within  the  general  words  of  the  statute  1  E.  6.  c.  7,  and  1  Ann  c.  8,  and  does*  *'*"** 
not  abate.     See  Com.  Dig.  Abatement,  H.  38. 

3.     The  Kino  v.  Powell,  M.  T.  1727,  K.  B.  13,  2  Stra.  782. 
In  this  case  it  washolden,  that  proceedin^rs  on  an  information  in  nature  of  a  matlonTn**' 

S\o  warranto,  do  not  abate  by  the  demise  of  the  crown.     See  Rex  v.  Arch-  ,he  nature 
shod  of  Armagh,  2  Stra.  837;  and  post,  tit.  Quare  impedit^  of  a  quo 

■ ■ — ^  warranto. 

flHlHtCIIKtlt- — Pleas  in— In  civil  proceedings  • 
I     TO  THK  JURISDICTION—Seetit.  Jurisdiction,  Pleas  to,,  and  tit. 
Ancient  Demesne,  Attorney,  Ci-ique  Ports,  Connusan.-e,  Counties  Pala-r 
tine,  Privilege, 
II.     TO  THE  DISABILITY  OF  THE  PERSON. 

(A)  Of  the  plaintiff. 

(o)  That  the  plaintiff  is  a  fictitious  person,  p.  9.  (b)  That  the  plaintiff  is 
dead,  p.  10.  (o)  That  the  plaintiff  is  a  bankrupt — See  tit.  Bankrupt,  (d)  That 
the  plaintiff  is  an  insolvent  debtor — See  tit.  Insolvent  Debtor,  (e)  That  the 
plaintiff  is  an  alien  enemy,  p.  10.  (J)  That  the  plaintiff  is  attainted,  p  12. 
{g)  That  the  plaintiff  is  an  outlaw,  p.  12.  (k)  That  the  plaintiff  is  under  a 
premunire,  p.  14.  (i)  That  the  plaintiff  is  excommunicated,  p.  14.  {j)  That 
the  plaintiff  is  a  popish  recusant,  p.  14.  (k)  That  the  plaintiff  is  a  feme  co-i 
vert,  p.  16 — and  see  tit.  Baron  and  Fethe. 

(B)  Of  the  defendant. 

*  By  Btat*  1  Edvr.  6.  c.  7.  it  is  enaoted,  thtit  no  iietion,  Foit,  bill*  or  pinint,  depending 
between  party  and  party  in  any  coort  of  rccoid,  ahall  be  discimtinoed,  and  pat  without 
delay ;  by  reason  of  the  death  of  I  ha  king,  boi  the  proem*,  plea^,  deniarrera  and  contin- 
nancea,  shall  stand  good  in  the  fiame  condition  as  if  the  kin^;  had  lived.  This  staiotc, 
however,  does  not  extend  to  actions  in  a  county  court,  or  oiher  court  of  rc^cord,  7  Co. 
80.  b.  Dor  did  it  extend  tu  actionji,  Ac.  at  the  suit  of  the  king,  7  Co.  81 ;  2  Cro.  14;  un- 
til by  Stat  1  Ann.  c.  8.  it  was  enacted,  ihnt  no  writ,  plea,  process,  or  other  proceeding  on 
any  indictment  or  information,  or  for  any  debt  to  her  Mfljenty,  or  her  successors,  shall 
be  discontinued  and  put  without  delay  by  her  or  their  death,  but  shoH  continue  in  force 
and  be  proceeded  upon.  And  no  original  writ  of  nisi  prius,  rommission,  procfss,  or  pro- 
ceeding, out  of  any  court  of  eqaiiy,  or  upon  nny  office  or  inquisition,  nor  any  writ  of  c^rft- 
orari  or  habeas  corpu^^  in  any  caso  criiiiin:ii  and  civil,  nor  any  writ  of  attachment  or  pro- 
cess for  contempt,  shall  be  abated  oi  discontinued  by  (he  dealh  of  the  queen  or  her  sue* 
oessors. 

1  In  Criminal  proceedings,  vt</eposf,  p.  74* 
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(a)  That  the  defendant  ia  coYert,  p.  17.    (6)  That  the  defeadant  ia  an  ialant 
-See  tit.  Infant, 
f.  8  1        ill-    TO  THE  COUNT  OR  DECLARATION,  p.  19. 
^        IV.    TO  THE  WRIT. 

(A)   To   THE   FORM   THEREOF. 

lat.  Matters  apparent  on  the  writ,  (a)  Want  of  Addttioo — See  tit  Addi- 
tion, (b)  Want  of  name  of  office — td.  (c)  Want  of  name  of  place  of  abode—* 
id.     {d)  Want  of  name  of  estate — id.     (e)  Want  of  name  of  myalerjr— id. 

2d.  Matters  dehors  the  wnX.  Misnomer — See  tit.  Misnomer.  Misjoinder 
•od  Nonjoinder — See  those  titles. 


(B)    To   THE  ACTION  OF  THE  TVRIT. 

That  it  is 


(o)  That  it  is  prematurely  brought,  p.  20.  (b)  That  the  remedy  is  miscon- 
ceived, p.  21.  (c)  That  auter  action  pendent,  p.  21.  (d)  That  writ  of  error 
pending,  p.  26. 

V.    GENERAL  QUALITIES  OF. 

(A)  DiFFFERENCB  BETWEEN  PLEAS  IN  ABATEMENT.  AND  PLEAS  IN  BAR,  p  27. 

(B)  What  ought  or  mat  be  pleaded  in  abatement,  p.  28. 

(C)  What  cannot  be  pleaded  in  abatement,  p.  30. 

(D)  When  A  PLEA  in  abatement  by  one  of  several  suffices  for  all, 

p.  31. 
VI.  WITHIN  WHAT  TIME  TO  BE  PLEADED. 

(A)  In  general,  p.  32. 

(B)  Before  declaration,  p.  33. 

(C)  ■  APPEARANCE,  p.  33, 

j(I>)   — — —  BAIL  PUT«IN,  p^  34. 

i(E)  After  forfeiture  of  bail  bond,  p.  35. 
(F)  When  after  a  general  imparlance,  p.  38. 

(G)  — : A  special  1 MPARLANCE,  p.  38. 

<H) A  GENERAL  SPECIAL  IMPARLANCE,  p.  38. 

(I) OYER,  p.  39* 

(J) A  yiEw,  p.  39. 

(K) last  CONTINUANCE — See  tit.  poia  coDtiniiaoce. 

(L) PLEA  IN  BAR — id. 

(M)  the  time  HOW  COMPUTED,  p.  39. 

(N)  Rule  to  plead,  when  dispensed  with,  p.  40. 
VII.    PARTICULAR  QUALITIES  OF. 

(A)  Must  give  the  plaintiff  a  better  writ,  p.  40. 

(B)  .Must  BE  CERTAIN,  p.  41. 

|C)  When  to  the  whole  or  part  of  the  peclaration,  p.  41. 
(D)  Must  not  be  in  bar  and  la  abatement  to  the  same  matter,  p. 
.  43. 

{E}  Must  not  be  double,  p.  43. 
VIII,    FORMAL  PARTS  OF. 

(A)  Title  of  the  term,  p.  44. 
^B)  Commencement  of. 
[  9  ]  (a)  Statement  of  defendant's  appearance,  p.  44. 

(6)  When  defence  is  to  be  full,  and  when  jialf,  p.  45. 

(C)  Special  venue,  p.  47. 

(D)  Prater  of  judgment  ai;the  beginning  of  the  plea,  p.  49. 

(E)  Conclusion  of  the  plea,  p.  50. 

(F)  Signature  of  counsel,  p.  54. 

IV.    AFFIDAVIT  IN  VERIFICATION. 

(A)  When  requisite,  p.  55. 

(B)  By  WH0.M  made,  p.  57. 

(C)  At  what  time  to  be  made,  p.  57. 

(D)  Forms  and  requisites,  p.  58. 

(E)  Before  whom  to  be  sworn,  p.  59. 

(F)  Consequences  of  there  b£l>g  no  affidavit,  or  of  its  being  de- 

fective, p.  60. 
X.    AMENDMENT  OF;  p.  61. 
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XI.    EPFe;pT  OP  A  PLEA  IN  ABATEMENT,?.  61. 
XII.    REPLICATIONS  TO.  ^ 

(A)  Forms  and  requisites  of  in  general,  p.  62. 

(B) TO  particular  pleas. 

(o)   To  plea  of  an  aUen  enemy ^  p,  63.     (b)   To  a  plea  of  covtturCf  p.  64. 
XIIL     DEMURRER  TO  PLEA,  p.  65. 
XIV.     TRIAL  OF  PLEAS  IN,  p.  67. 
XV.    JUDGMENT. 

(A)  For  plaintiff. 

(a)   On  itiue  of  fad,  p.  68.     (6)   On  issue  of  law,  p.  69. 

(B)  For  defendant,  p.  71. 

(G)  Proceedings  subsequent  to  a  judgment  op  respmdeoB  ouster ,  p. 
71. 
XVI.    COSTS. 

(A)  Upon  a  nil  capiat  per  breve,  p.  73. 

(B)  On  an  issue  in  fact,  p.  73. 
(C) law,  p.  73. 

I  II  „^^^m^ 

II.  rTO  THE  DISABILITY  OF  THE  PERSON. 

(A)  Of  the  pla  I.N  tiff. 
(a)  Ficiitious  person. 
Anon.  E.  T.  1751.  K.  B.  1  Wils.  302.  DefeBdtDt 

The  defendant  pleaded  in  abatement  that  the  plaintiff  named  in  the  writ  was  mty  plead 
a  fictitious  person;  the  replication  negatived  this  allegation.      Demurrer  and  in  a^ate 
joinder;  but  as  the  latter  concluded  in  chief  instead  of  an  abatement,  leave- was  ^^^  }^^ 

fiven  by  the  Court  to  amend.  See  as  to  the  principal  point  18  E.  4,  4;  1  Com.  ^iJSom^* 
Kg.  Abatement,  E.  1 ;  Bac.  Ab.  Abatement.  I;  Gilb.  C.  P.  248;  see  Prece-penoa. 
dents,  Petersdorff's  Index,  14^.  L  '^  1 

(6)  Death  of  plaintiff'^ 
Marks  v.  Nottingham.  T.  T.  1671.  C.  P.  2  Vent,  196.  QMerrt 

The  defendant  pleaded  in  abatement  that  the  plaintiff  named  in  the  writ  died  wh«tb«rchsr 
before  the  commencement  of  the  suit.     The  Court  doubted  whether  the  plea^f*.^^.^^** 

could  be  sustained.  foli^writ  tp 

That  it  is  sustainable  see  1  Com.  D  g.  Abatement,  E.  17;  Bac.  Ab.  Abate- ^^^  ^^  ^ 
ment,  L.Doc.  PI.  3;  1  Chit.  PI.  436;  ante,  p.  ] ;  and  fur  precedents^  Peters- pieadod  iaa 
dorff's  Index,  105.  -  batemanu 

m P-—  To  SB  ae 

(e)  Jltt  alUn  enemy— See  tit.  Alien,  ^^^  • 

1-     W«LLs  V.  Williams.  M.  T.  1695.  C.  P.   1  Lutw.  34;  I  Salk.  8;  I  W^«secatar*" 

Rajm.  284.  S.  C.  the  defend 

In  debt  on  bond  hj  the  plaintifl*  as  executor,  the  defendant  pleaded  in  abate-  aat  mav 
ment  that  the  testator  was  an  alien.      Replication  that  the  testator  at  the  time  H^^  that 
of  executing  ihe  bond,  and  ever  after  till  the  period  of  his  death,  lived  in  £og-  ^^  tetuter 
land,  under  the  license  and  protection  of  the  kinc.     Demurrer  and  joinder.       u!!' J!!l». 

Fer  Cur.    It  does  not  appear  but  that  the  testator  mrght  hare  come  over  to  i^^  || 
England  in  the  time  of  peace,  and  hare  always  continued  to  reside  here  with-  eboald  ap 
'  out  interruption,  which  in  l&w  would  be  equivalent  to  a  license.      Judgment,  pear  that  he 
auod  respondeas  ouster.  cootiBaed 

See  Dy.  2;  Benl.  10;  Cro.  Car.  S;  Cro.  Eliz.  142;  1  Com.  Dig.  Abatement, y^l*^"}^ 
E.  4;  1  Bac.  Ab.  Abatement,  3, 3;  Gilb.  C.  P.  205;  1  Camp.  481;  Precedents,  J^^  t||]  1^ 
Petersdorff's  index,  18;  and  see  6  T.  R.  23;  6  Taunt.  332;  3  M.  4*  S.  533.    time  efhis 
2.     West  v.  Sutton.  E.  T.  1695,  K.  B.  1  Salk.  2;  S.  C.  2L.  Ravm.  853.  death. 

Per  Cur.  Alien  enemy  cannot  be  pleaded  in  abatement  to  a  scire  facias,  for 
(he  defendant,  having  permitted  the  plainlifl  to  obtain  judgment,  has  recogni- ^^*^'>  *"* 
zed  his  capability  to  sue,  and  shall  not  afterwards,  be  allowed  to  dispute  it.  [^^  T^H^ 
See  I  Brownl.  4;  Co.  Lit.  239,  b.  t^a'SnT 

3.     Pbntin  v.  Jbnktns,  E.  T.  1691.  K.  B.  I  Show.  349.  faoiu  on  a 

Action  of  trespass — assault  and  battery.     The  defendant  pleaded  that  the  jadjrmeat. 
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f*^^^*!  plaintiflT  was  aBm^cna  ei  note  txbna  iigeamiiammpmAm»  frwanMruM,  tic  at 
v«lid  tZo*  ^'  MaloeX  in  Francey  #k6  oUdtetdia  lAtdovieay  Sfc,  imimd  r^M  d  f^^fwa; 
kbMtnid  domumir  to  plea, 
depatrasi      Per  Cwr.  The  plea  ia  well  enoagh,  although  it  does  not  nj  ie  ^atfrv  d 

l^^uHV*  4,     DeaaiER  t.  Arnivd.  H.  T.  1694.  4  Mod.  405. 


The  defendaat  pleaded  that  the  plaiDliff  was  alienigeoa  in  regno  FnmMb 
Or  aatM,    >ah  ligeaoigena  adversarii  dooiiai  regis,  ^pc  oriondus. 

b«(  odIj,  Demurrer,  that  the  plea  did  not  contain  a  direct  affimatiTe  that  the  plaintiff 
oriudMez  was  alienigeoa*,  it  should  hare  been  noftis,  and  not  ontaMfnt;  hot  the  Cooit, 
trm  l^geaati  ^(-,^f  pen|jiing  Rast.  £ot.  252,  605,  held  that  the  plea  was  sufiicienL 

See  this  case  cited  and  comroeoted  upon  by  Lord  Kenyon,  in  Caaaeres  ▼.  Bell, 


r  11  ^     S.  T.  R  166;  and  2  Sira.  1082;  1  Bac.  Ah.  4;  4Bac.  Ah.  97;  1  Com.  Dig. 
^         ^     Abatement,  E  4. 


flat  tlw 


5.    Opknheimkr  t.  Lett.  M.  T.  1737.  K.  B.  9  Stra.  1737;  S.  C.  Andr.  76. 
In  an  acti<»n  of  osttanpnl  the  defendant  pleaded  in  the  abateoaeot  that  the 
•laMtilTis  P^^untiffwas  an  alien  bom  at  Vienna,  and  on!,  of  the  allegiance  of  the  king  of 
aa  aliea  ea  EofflRnd,  to  which  the  plaintiff  demurred, 
eoij.  Per  Cwr.  As  an  alien  friend  may  maintain  a  personal  action,  it  is  nacfir/y 

in  order  to  abate  the  writ,  that  the  plea  shoold  show  the  party  to  be  an  alien 

enemy,  which  is  not  to  be  presumed,  nor  the  contrary  oeceamy  to  he  dioem 

in  the  replication.     See  And.  35. 

Aa4  Mgkt  ^'     Casseres  ▼.  Bell.  H.  T.  1799.  8  T.  R  166. 

sincdyto  "^^  defendant  in  this  action  pleaded  that  the  plaintiff  was  an  alien,  bom  in 
■agathreav  foreign  parts,  to  wit,  in  the  French  Neiherlaods,  out  of  the  aD^iance,  Spc. 
erj  right  m  and  under  the  allegiance,  &c.  of  a  foreign  state,  and  that  that  coontry  was  and 
*^pl*i"^8tin  is  at  open  war  with  and  enemies  of  the  tuDg,  to  wit,  at,  Blc.  Demnrrer  to 
■•*"'  •■!   plea. 


IP  ii^Y^      Per  Cur.  A  defendant  who  pleads  that  the  plaintiff  is  an  alien  enemy  most 


a  locasBua  set  forth  all  those  facta  in  his  plea  which  demonstrate  the  incapacity  of  the  fbr- 
di  iacaria.   roer  to  sue  in  an   English  court;  it  shoold  show  not  only  that  he  is  an  alien, 
but  that  he  is  an  enemy  of  our  king;  the  plaintiff  should  not  be  driTen  to  reply 
to  any  of  the  facts  necessary  to  establish  his  right  as  an  alien  friend  to  main- 
tain his  action. 

Vide  tuproy  Openheimer  t.  Lefj;  and  Brandon  ▼.  Nesbitt,  6  T.  R.  SS;  Le 
Bret  T.  Papillon,  4  East,  S02. 

7.     Pie  v.  Coofer.  H.  T.  1704-5.  K.  B.  2  Ld.  Raym.  1543.     S.  P.  Ahoh . 
T.  T,  169^2.  K.  B.  Comb.  212.     S.  P.  George  ▼.  Powell.  T.  T.  1704. 
AplMAfftl         K.  B.  Forst.  221. 

iea  aneaiy  Action  on  the  case,  plea  in  abatement  that  the  plaintiff  was  an  alien  enemy, 
ia  abai«      but  nu  Tenue;  demurrer  to  plea. 

meal  aeed  Per  Cur.  This  is  well  pleadi  d.  Tlie  plaintiff  might  hare  replied  that  he 
Bot  iuie  a  ^as  bora  in  England  generally.  If  surh  a  defence  is  pleaded  in  bar  it  moat  be 
ay  veaaa.    pi^a^j  ^i^^  ^  venue,  and  the  |il  aim  iff  should  then  reply  that  he  waa  bom  inn 

particular  place  in  England.     JuJ;;(r.«*ui,  quod  biUa  rosscfvr. 

See  2  Lord  Raym.  853,  10!4,  1  iVi;  7  T.  R.  243;  I  Sauod.  8;  1  Bac  Ab. 

tit.  Abatement.  P. 


t  12  J 


Atiaiader 


(/)  Mmwied. 

Bisse  ▼.  Harcourt.  H,  T.  1690.  K.  B.  1  Show.  150;  1  Salk.  177;  S.  C.  3 

Mod.  281;  S.  C.  Carih.  137. 

^f^im'^'tr  ^"  tW^6ifoluf  oMvaipfif,  the  defendant,  to  show  the  plaintiff's  incapacity  to 
■Mv  be  maintain  the  action,  pleaded  an  attainder  of  high  treason,  which  was  adjudged 
picifcd  in  S^^  on  demurrer. 

iK      See  Com.  Dig.  Abatement,  E;  and  the  Form,  I  Went.  75;  3  id.  116,  I17j 
Bro.  V.  M.  ^i',  and  2  B.  &  A.  258. 
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(g)  Jin  oul/ottf.— >>S6e  tit.  Oulawry. 

1.  Ford  ▼.  Edgecombb.  M.  T.  1698.  C.  P.  ^  Lotw.  15^9. 

Id  an  actioo  of  trover,  the  defendant  pleaded  in  abatement  outlawry  of  th«TlMo«tlaw 
plaiDtifr  after  Judgment.     The  plea  was  admitted  to  be  ralid.  '^^^^'*!f 

See  Co.  Lit.  128.  n;  Qilb.6;  C.  P.  166-7 ;  1  Com.  Dig.  Abatement,  E.  J|^^j^* 
3;  1  Bac.  Ab.  Abatement,  B.  t.  See  Forma,  Peteradorff'a  Index,  314;  and  nb^ttm— t« 
S  Inst.  CI.  23. 

2.  Dratcosb  v.  CuRiOif.  H.  T.  1698.  C.  P.  I  Lutw.  39.  SLo^i^J 
In  dower  the  tenant  pleaded  that  the  demandant  was  waived  and  concluded  amndftnt  or 

in  abatement.     On  a  demurrer  to  the  replication  it  was  contended,  that  a1-  pUimiff;' 
though  the  outlawry  might  be  erroneous,  it  could  only  be  avoided  by   a  writ  that  iba  is 
oferror,  or  an  averment  on  the  outlawry  roll  by  the  party  proceeded  agatnst^and  waived, 
not  by  plea  in  a  collateral  action,  in  which  opinion  the  court  concurred,   tLn<^A|^.| 
observed  that  the  outlawry  continued  in  force  until  reversed  in  a  regular  man-  gMv^bl'^ 
ner.  See  1  Leon  87;  44  E.  3.  27.  a;  Dod,  PI.  399;  Bac.  Ab.  Outlawry,  D.  £.  pieidtd,  al 

3.  Powis  T.  Williams.  1697.  C.  P.  2  Lutw.  1601.  p^SSJd**** 

Declaration  in  assumpsit  against  the  defendant  for  money  had  and  received  [ogg  therein 
by  the  defendant  to  the  use  of  the  plaintiflPs  testator.     Plea  in  abatement,  are  irrega 
that  the  testator  was  outlawed,  with  an  averment  of  his  identity.  I». 

Per  Cur.     The  debt  being  forfeited  to  the  king  by  the  outlawry,  the  at*  ^-"^^'"^ 
tomey-general  might  have  sued  for  the  recovery  thereof.     The  disability  of  J|J^^^^*^ 
the  deceased  descends  to  his  representatives.  aeiioa 

4.  Clbbkb  y.  ScRoaoi.  M.  T.  1699.  C.  P.  2  Lutw.  1610.  ^J^^w 

Action  of  covenant  on  a  demise  made  to  the  defendant's  testator  by  baron  j,  ^  g^ 
and  feme.     Plea,  outlawry  of  the  baron  in  a  former  suit.  plea. 

See  2H.  7.  8;  Doct.  pi.  64;  2  Cro.  Eliz.  616;  1  Com.  Dig.  Abatement, Oatlawry 
£.  2.     In  this  case  it  was  said  the  defendant  might  plead  the  outlawry  in  bar  ®.^."*  P'***^ 
to  part,  and  in  abatement  to  another  part.  tob'th. 

6.  AtKiffs  V.  Batlbs.  M.  T.   1676    C,  P.  2  Mod.  267.  Ootlawry 

Information  against  a  defendant  as  a  justice  of  the  peace  for  improperly  fe-Q^.  1,0 
fusing  to  grant  his  warrant.     The  defendant  pleaded  outlawry  of  the  plaintiff,  pleaded  ia 
to  which  the  latter  demurred.     First— 'It  was  urged  in  support  of  the  demur-  bar  te  part 
rer  that  the  king  being  interested   in  the  cause,  the  attorney-general  might  f*^  ■<*  * 
proceed,  notwithstanding  the  alleged  disability.    This  argument  was  disallow-  ^^otW*^*^ 
ed  by  the  Court.  p,^^ 

See  Cro.  Eli*.  425;  1  Com.  Dig.  Abatement,  E.  2;  3  Bac.  Ab.  672.  [  13  1 

Secondly— 'It  was  contended  that  the  outlawry  was  not  pleaded  sub  pede  Ootlawry  is 
iigUUj  »ed  non  o//ocalttr,  for  it  need  not  be  so  pleaded,  being  in  the  sam^  a  goed  plea 
conrt.     See  Co.  Lit.  1286;  1  Lutw.  40;  id.  1514.  teaaiafot 

Thirdly— It  was  argued  that  it  was  not  averred  in  the  plea  that  the  p'^^^- JJ^*^*1']J 
ItfT  was  the  same  person  who  was  outlawed.     But  to  this  objection  it  was  an-  ihoJ-ii  ^^ 
swered  that  the  ^^  prmMctm^^  made  it  certain,  and  established  the  identity,  pii^intifrtae 
See  I  Lutw.  40.  forthekhv* 

OetlaWry  of  the  same  eeart  need  net  be  tfaowa  iub  pede  eigilli-  It  moit  be  either  exprenly  averred 
or  appear  en  the  face  of  the  plea  tliat  the  party  oatlawed  and  the  plaintiff  are  one  and  the  tame 
perMin«  Ifoatlawiy 

6.  faRRBtt  T.  Miller.  E.  T.  1691.  K.  H.  1  Salk.  217.  in  another 

Per  Chief  Justice  Holt.     It  a  party  pleads  outlawry  he  ought  to  plead  it  ^JSed  "^ 
sub  pede  siglUi,  and  if  it  be  not  so  pleaded  the  plaintiff  may  refuse  to  accept  ^^  J^^ 
it,  but  if  he  once  acquiesce  by  accepting  the  plea  he  cannot  afterwards  de- «i^7;i,  the 
mur.     See  1  T.  R  149;  and  1  Tidd.  435-6.  7th  edit.  plaintiff 

7.  Shovel  v.  Evaits.  L.  T.  1696.  C.  P.  I  Lutw.  36.  ahontdre 

Assumpsit  against  two  defendants,  one  of  whom   is  outlawed,  the  other  ^"'*^?*® 
pleads  that  the  defendant  against  whom  the  proceeding  to  outlawry  has  been  ^^  f^*  ||^ 
had  is  misnamed.     Demurrer  and  joinder.     Judgment  qwxl  respondeas  BusUr.  eannot  de 
See  1  Com.  Dig.  Abatement.  £.  2.  mnr, 

daac  »  oatliwed,  the  plaiatiffi  may  deolare  againit  the  ether  alons.  Ifoasdsfea 
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8.  Haoe  r.  KiNNEs,  M.  T.  1680.  C.  P.  8  Lev.  99. 

The  pleA  The  defendant  pleaded  the  outlawry  of  the  plaintiff,  and  concluded  with  a 
msst  con  boc  paratus  est  verificare,  instead  ol'  proul  patet  recordum.  Judgiii«Dt'  of 
eioda  with  rcspondeas  ouster  awarded. 

\^t^rt  ^^  ^^^'  ^^S-  *^*«ader,  E.  29;  Willes,  126;  Say.  208.  301;  Hob.  344; 
oordum'     ^^^  Nowlan  v.  Gedden,  1  East,  634. 

9.  Gawn  v.  Surbt.  M.  T.  1603-4.  K.  B.  2  Show.  443;  S.  C.  I  Lutw.  6, 
In  an  action  for  assault  and  battery,  the  defendant,  after  an  impariancey 
It  cannot     pleaded  the  outlawry  of  the   plaintiflT,   to  which  the  plaintiff  demurred,  and 
be  pleaded  judgment  wa»  given  for  him  in  the  King's  Bench.     On  a  writ  of  error  being 
parlaoce."  brought  into  the  Exchequer  Charaber,  the  Court  affirmed  the  judgmenl,  ob- 
serving that  outlawry  cannot  be  pleaded  after  an  imparlance. 

See  8.  H.  6  pi.  33;  5  Hen.  6  pi.  3fr;  16  Ed.  4.  pi.  4;  1  Leon.  205;  2  RoL 
59;  Ra.  Eent.  !252;  Herne's  Pleader,  8;  1  Brownl.  15;  1  Lord.  Raym.  117; 
1  Com.  Dig.  Abatement,  E.  2. 

{h)   Under  a  prcmunirt. 
[  14  -j         See  Co.  Litt.  129  b;  1  Com.  Dig.  Abatement,  £.  7;  2  Harg.  State  Trials^ 
203;  1  Bulst.  199.  2  id.  299;   1  Hawk.  P.  C.  19. 

(t)  Excommunicated, 
Asihe  statutes  53  Geo.  3.  c.  127.  s.  I ;  54  Geo.  3.  c.  68.  si.  3;*  abolisbes 
tbe  sentence  of  excommunication,  it  will  suffice  to  refer  to  the  aothorities  in- 
stead of  abridging  the  cases. 

Bradley  v.  Glyne,  7  Lutw.  17.  19;  Stanton  v.  Pierpont,  3  Lev.  208; 
Hempson  v.  L'etl.  id.  240;  Jay  v.  Bond,  1  Vent.  224;  3  Keb,  17;  and  aee 
SO  H.  b.  25;  2  Bults.  72  Go.  Litt.  134;  Cro.  Eliz.  84.  212;  Momre,  775; 
8  Co.  69.  a;  1  Bac.  Ab.  Abatement,  B:  2,  and  E.xconimmiication,  D.  GtlU 
C.  P.  202;  I  Com.  Dig.  Abatement,  E  7;  Precedeota,  Feleradorff'a  I»^ 
dex,-  131. 

{j)  A  popish  recuBarU — See  Papist 
1.  Sturton  v.  PiBRPoNT.  B  T.  1679.  C.  P.  3  Lev.  208.. 
It  iftiy  b^       Debt  for  rent  by  the  plaintiif  as  executors.     Defendant  pleaded  in  abaCe- 
pleadisd  in  j^^j^i  \^y  petit  judicum  de  brcvi,  &.c.  that  one  of  the  plaintifis  is  a  popish  recu- 
ihaMhe*"    sant^onvict,  and  therefore  quasi  excommunicatus  by  the  st at.  3  Geo.  1.  c.  5.- 
plaintifTia    Xl*     ^1  ^v^s  urged  that  this  disability  is  one  of  the  plaintifTs  incapacitated  the 
a  popish  re  whole  of  them,  notwithstanding  they  sued  in  the  representative  character  of 
cosant  eon   executor.     Sed  Per  Cur,     The*plea  is  bad,  for   the  objection  ought   not  ta 
▼tci;  and     \ip,ye  been  pleaded  in  abatement  by  petit  judicum  de  brevi,  the  writ  not  beings 
^fi^betnc M  ^^^^^^  thereby,  but  only  suspended;  the  prayer  ought  to  hare  been  aiispen- 
ia  a  bar  to    deri  noft  debet. 

all,  iboQgh  *  ExcommnnicAtinn  in  all  cates  (except  in  definitive  aenlencet  or  inlorlecatory  decreor,' 
the  Miit  be  having  force  of  definiiive  aenlences,  and  pronounced  aa  apiriioal  reniorea  for  ofiencea  of 
brooghl  by  ecclesiastical  cognizances '«.  2.)  shall  be  discontinued  in  £ng1an<f  and  Ireland,  and  ia- 
theon- tn  a  stpad*  thereof  the  jadge  who  ordered  the  citation  or  who  made  the  decreea  which  have 
repreaenta  been*diaobeyed,  or  before  whom  the  contempt  is  committed  shalt  pronounce  eaeh  peisea 
tive  oapaei  contomacions,  and  signify  the  same  within  ten  days  to  his  Majesty  in  Chancery  by  gig- 
ty.  nt/icaetr(aee  the  forms  thereof  in  Schcdole  A.  in  both  note  Appendix.)     The  officeta  of 

The  prayer  Cheacery  shall  then  ia^oe  a  emitumaee  capisttdo,  (Scbednle  B,  of  both  tetat)  directed  te 
•f  juag  tbe  persona  lo  whom  writs  de  excommunicato  capiendo  have  been  {heretofore  directed^ 
ment  which  shall  be  reiarnable  in  like  faanner,  an#  sabject  to  iilt  the   regalatieni  ef  law  apply- 

eboold  be  ing4othe  writ  de  excommunicato  capiendo  (particnUrly  the  provisions  of  SEIis.  e.  is.  ia 
qoodrea  England;)  and  all  sherilTs.  golera.  and  other  offirars  ahall  av^cate  the  aaree  by  lakipg 
ponderi  and  detaining  the  body  of  the  person  named  ia  the  Writ,  on  whose  appearence,  obedieaee; 
aon  debet  or  sobmtssion  (.'.s  the  case  may  be,)  the  ecctesiastieal  coart  ahall  proeoBnea  him  atMolvei^v 
and  not  ja  and  mnkc  order  as  (in  Scbednle  C.  of  both  acis)  for  diacharging^  biro  from  oietedy,-  aad 
dioom  de  soch  sheriff  tihall  so  diacharge  him  on  him  paying  the  costs ef  aacb  caatedy  and  coatenpt. 
brevi.  63  Geo.  3.  c.  127.  a^.  1  &  2.  Eng.;  and  54  Geo.  3.  c.  61  aa.  1  &  2.  Ire. 

No  per«on  excommnnicated  (ns  in  Sch.  2)  shall  incur  any  civil  penalty,  except  aim 
months'  imprtsonmrnt  or  less,  ns  directed  by  the  codrt  prononneing  soch  ezeommaaiea^ 
lion,  in  which  soch  aenlence  and  term  of  impriaonment  shall  be  certified  into  Ghaacary, 
and  iherotipon  the  v\rit  of  excommunicato  capiendo  shali  iaaae  and  the  aiaal'  praeeediag 
shall  be  bad,  ibe  paiiy  aball  be  impriaoacd  for  tbetc»iu  ao  dii^cted^ar  tUl  bis  abiolalion.-^ 
Schedule  3  of  both  acta. 


ABATEMENT.— Ptfot  inr-^DUabiUly  oj  Plawiiff.  H 

See  1  Lotw.    19;  3  Lot.  933,  334;  Com.  Dig.  Abatement,  E.  7;  1  Bac. 

Ab.  Papint,  A.   1;  Precedents,   Lev.   Ent.  tl;  Clift,  3;   1    Brown,  Ent.  5;    [  15  ] 

1  Went.  39,  68,61;  and   see  the  statutes  23   Eliz.  c.  1;  35  Eliz.  c.  1;  29 

Eliz.  0.6;  Jac.  1.  o.  4;  8  Jac.  1.  c.  4-5;  7  Jac.  1.  c.  6;  25  Car.  2.  c.  2; 

16  G«o.  2.  c.  30.  It '"  inwfi 

cient  forttM 

2.     Countess  of  PoRTt.A.ND  v.  Colb,  E.  T.  1679,  3  Lev.  1 1.  pleato state 

Assampsit  for  money  had  and  received.     The  defendnnt   pleaded  in  nhate-  that  he  is  a 
meat  tnat  the  plainliff  was  a  recusant  convict.     The  plaintiff  replied  that  the][®*^°V"'» 
king  had  pardoned  the  conviction.     Demurrer  and  joinder.    It  was  contended  |^||^ '^  ||^]|| 
that  the  plea  was  in.suHi^ient,  because  it  did  not  aver  that  th^  plaintiff  was  a|ie  »  ^^ 
popish  recusant.  The  objection  being  admitted  to  be  valid  by  the  Court  judg-pbhreoaj 
ment  of  respondetu  ouster  was  awarded.  ^         moi. 

3.     RicAUT'V.  ToMUN,  T.  T,  1680,  3  Lev.  66. 
AMompeit  on  an  account  etated.     The  defendant   pleaded  that  the  plaintiff  The  plea 
being  a  popish  recusant,  was  indicted  for  that  offence  and  convicted,  accord-  ^^*^  "^^^ 
ing  to  the  statute  in  such  case  made  and- provided,  and  concluded  the  plea  |^^^^^  1^* 
proutpaltlper  reeordum.     Demurrer  to  plea  and  joinder.     It  was  argued  in  v^cted'and^ 
support  of  the  demurrer,  and  in  which  the  Court  concurred,  that  it  ought  to  that  the  con 
have  been  alleged  in  the  indictment  that -the  plaintiff  was  a  popish   recusant  viciioo  waa 
and  coDVtcted  of  popish  recusancy.     But  as  it  was  stated  in  the  plea  that  (he  !.®<^°°(^»in 
plaintiflf  being  papalis  recusans  was  indicted,  and  that  the  conviction  conse-  "Jf"**"  •*** 
quent  thereon  was  according  to  the  statute,  it  was  a  sufficient  allegation  of  the 
recusancy,  and  that  h^  was  papalis  recusans  convictus  de  papalis  reousantia 
aad  the  plea  was  adjudged  good. 

4.     Moore  v. ,  M.  T.  1737,  C.  P.  1  Com.  Rep.  307. 

The  defendant  in  this  case  pleaded  that  the  plaintiff  was  summoned  to  appear  And  con 
at  a  particular  day  and  place  lo  take  the  oaths  before  a  justice  of  the  peace;*  ^lo^l^jv''^ 
that  he  then  made  defauh,  and  the  justice  certifiod  to  the  quarter  sessions  ^^*^f-^^^^    the 
he  was  duly  summoned,  and  that  his  omission  to  attend  was  recorded,  p^t<'ieeord. 
pateiper  recordtfm,  he,  and  that  he  did  not  afterwards  take  the  oaths,  either  at 
the  sane  sessions  or  elsewhere^  concluding  with  a  verification.     Demurrer  to 
plea  and  joinder. 

Per  Cur.  The  defendant  must  answer  over.  The  plea  states  that -the  plain- 
tiff  was  duly  summoned  and  made  default,  which  default  was  recorded  prout 
per  recordumf  &c.  and  then  alleges  as  matter  in  pais  that  he  did  not  take  the 
oaths  at  the  quarter  sessions,  or  afterwards,  &c.  hoc  parcU?  est  verificarcy  without 
offering  to  verify  it  by  the  record,  whereas  there  is  no  conviction  till  the  refu- 
sal of  the  oaths  at  the  sessions,  for  if  he  had  not  appeared  before  the  justices 
who  summoned  him,  but  had  afterwards  appeared  and  taken  the  oaths  at  the 
sessions,  he  could  not  have  been  convicted,  and  therefore  it  ought  to  have  been 
stated  that  he  was  convict  prout  patet  per  rteordtuny  Sfc.  hoc  par aC  est  verificart 
per  recordvm.     See  8  Mod.  43. 

5.  LoBo  Pbtrb  v.  thb  UffiveasiTT  op  Cambridob,  T.  T.  1691,  C.  P.  3  Lev. 

339;  3  Lutw.  1117,  1 120;  S.  C. 

Qttore  imptiii  for  the  recovery  of  a  church;  plea  popish  recuscncy;  replica- The  pUhi 
tion,  that  the  king  inter  alia  pardoned  all  judgments  and  convictions  for  not  tiff'^n^j  re 
coming  to  church,  and  produced  an  exempli fication  out  of  Chancery.  Demur-  P'^  ^icVj^ 
Tcr  to  replication  and  joinder.  U^i^Yr droned. 

Per  Cur,     The  pardon  not  only  discharged  the  conviction,  but  also  restor-    |    \q  i 
ed  the  party  to  his  ability  to  sue.  Covertare 

See  1  Com;  Dig.  Abatemept,  E.  7;  Bae.  Ab.  Papist,  A.  1.   *  or  plaintiff 

•  when  she 

[k)  A  Jeme  covert,  gues  with 

1.     BiiRCBLOT  V.  Burton,  E.  T.  1686,  1  Lutw.  22.  ont  her  has 

Declaration  in  assumpsit  for  rjoods  sold;  plea,  coverture  of  plaintiff  in  abate-  hand  must 
laent;  replication,   that  it  is  pleaded  after  an  imparlance.     Judgment,  rcyon- !*®  P'®^<*®" 
deoiousier,  for  having  been  pleaded  too  late;  and  see  note  to  Pennon  v.  IIul-|^^*^^ 

*  1  Geo.  l,itac.  2.  e.  18.  i.  11. 
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rt,  0  Ltttv.   1641,  wliert  it  ti  said  that  eorertim  orait  alwaja  be  pleaded  ia 
abatement. 

See  obsenrations  upon  this  case,  3  T.  R.  630,  631 ;  and  generally  S  H.  4. 
7.  a;  Co.  H.  6.  II;  39  Ent.  173;  Doet.  PI.  3;  1  Sid«  410;  Co.  Lit.  Idi6; 
Moore,  851;  1  Com.  Dig.  Abatemenf,  E.  6;  H.  AA\  Lee  v.  Maddox,  1 
Leon,  169;  3  I^rd  Raym.  ldS5;  2  Stra.  811;  Carth.  1^24;  1  Show,  50;  1 
B.  *  P.  338,  357;  5  T.  R.  679;  8  id.  545;  Lofll.  142;  2  B.  &  P.  226;  3 
Campb.  123;  9  East,  47 1 ;  11  East.  471 ;  11  East,  301 ;  Precedents,  Petcrs- 
dorflT's  Index,  101. 

2.     MiLivER  ▼,  MiLjcEK,  E.  T.  1790,  K.  B.3  T.  R.  627. 
Ia  an  ae  This  was  an  action  of  trespass,  brought  by  a  femt  covtri  without  her  bus- 

tm  oit^rt  [iiiiii]^  f^  nn  injury  done  to  a  personal  chattel  of  the  wile,  dinn  sola^  to  which 
^4^J^Z  the  coverture  of  the  plaintifi*  at  the  time  of  ezhihiiing  the  hill  was  pleaded  in 
il  bar.     Demurrer  and  joinder.     In  support  of  the  demorrer  it  was  contended. 


chstid  of  that  although  the  husband  ought  to  have  been  joined  in  the  action,  yet  the  only 
the  wifo  regular  method  by  which  the  defendant  could  hare  availed  hinsself  of  -the 
JauMto,  omission  would  have  been  by  plea  in  aliatement,  because  the  objection  arising 
of  her  M¥  ^^  ^^  no^  having  been  joined,  goes  not  to  the  cause  of  action,  bnt  merely  to 
OTtoroifibe^li^  disability  of  the  parly  suing. 

SM*mloM  (See  32  H.  c.  II;  Co.  Ent.  173;  Rast.  Ent.  108,  161,  l26;  Deet.  pi.  S; 
maiClMtmki  Sid.  410;  1  Leon.  168,  169; 2  Lord  Raym.  1525; 2  Stra.  811;  2  Roi.  Rep. 
-byplsa  23.) 


On  the  other  side  it  was  argued,  that  though  the  defendant  migiit  hare 
pleaded  the  coverture  in  abatement,  il  might  also  be  pleaded  in  bar. 

Per  Cur.  The  defendant  by  his  plea  imputes  to  one  of  the  plaint iflls  a  per- 
sonal defect.  Such  disabilities  should  t>e  taken  advantage  of  by  plea  in  abate- 
aaent.  The  proposition  is  clearly  laid  down  (Com.  Dig.  Pleader,  2  A.  1.)  and 
BOW  well  established,  that  coverture  in  a  woman,  when  either  plaintiff  or  de- 
fendant, must  be  pleaded  in  abatement.    Judgment  for  plaintiff. 

See  1  Com.  Dig.  Abatement,  E.  6;  1  Chit.  PI.  437,  3d  edit 

[  17  1  3.     MoROi!f  V.  Paintek,  E.  T.  1795,  K.  B.  6  T.  R.  265. 

CovOTi«r»  In  an  action  of  assumpsit  the  plaintiff  at  the  trial  was  nonsuited,  k  being 
afUr  the  proved  that  she  was  a  feme  coeerf ;  but  on  its  being  shown  by  aflWIavif,  on  fno^ 
^™'''^!|^  tion  to  set  aside  the  nonsuit,  thai  she  was  not  married  till  aAer  the  writ  was  is- 
sBltTeaoMt  ""^i  ^^^  ^^  *®  ^^  1^  aside  was  made  absolute,  as  such  defence  could  not  be 
be  made     made  available  under  the  general  issue.  See  Le  Bret  v.  Papillon,  4  EUwt,  602, 

HJlSrSf,  (B)   Or  TH»  DEFENDANT. 

(a)  GoeeHiirc. 

woi^lTb!!'  '•     Rarcelot  v.  BtTRTO?!,  E.  T.  1686,  1  Lutw.  23. 

saed  with  Indebitatus  assumpsit  for  goods  sold;  plea,  coverture  in  abatpmeot.  Judg- 
oat  her  bw  ment,  respondeas  outler,  becaujte  it  was  pleaded  after  an  imparlance.  . 
UDddbe  See  12  Ed.  3.  18,  b;  18  Ed.  4,  4;  2  Rol.  Ah.  3;  Style,  280;  1  Bac. 
may  plead  Abatement,  G;  id.  Baron  and  Feme,  L;  1  Com.  Dig.  Abatement,  F.  2;  Cro. 
J** *2!T  '^'»*-  ^^'  ^^^^  '^^'  '  ^^^'  ''  S.  C.  6  Mod.  225,  31 1 ;  3  T.  R.  627;  4 
batemsoLt  J^P-  ^'^  ^*  Kast,30l;  8  T.  R  545;  1  B.  «l  P.  S38;  3 Campb.  123;  4  id. 
Althe'  the 26;  1  T.  R.  83. 

J2JJ?J|^^J~  2.     Hetherixctov  v.  Reti«ot.d9,  M.  T.  1706-7,  K.  B.  1  Salht  8. 

cosmeDC '  The  defendant  being  sued  in  the  Marshalssea  Court  as  a  feme  sole,  after 
ed  in  an  in  having  appeared  and  pleaded  to  the  action,  married,  and  the  cauae  was  then  re* 

white  the  *  ^°^  °^  advantage  of  the  eeveriara  can  be  Ukea  if  the  marriage  take  place  after 
defendant  i«*^«™«»*i  II  H.  4.  4^.  b;?l  Edw.  4  7S.-87,  or  evaa  after  rerdirt ,  and  before  the  day 
wai  sole,     '"  '^"^  4.  H.  4.  1;  I.  Sid.  148;  bat  jadgraent  ander  eeeh   cireamstjincos,  shoald  l>e  en- 

aad  remo  ^'*^  "^  '"  *^'  """"^  ®^'^*  -^^^^  '^'''  ^"^  '^°  revived  by  Bcbre  fueias  in  ihe  name*  of 
the  bnabend  and  wife  before  eiecniion.  See  2  Siand.  7S  k;  S  Bae.  Ab.  aatre  fiteiof,  C. 
6;  and  post,  Baron  and  Feme;  Cxecei'ir;  Parties  to  Aetionii;  Scire  Faeims. 

t  Bat  covertere,  at  the  lime  wben  the  foppoted  contract  was  entered  into  mar  be  plead- 
ed in  bar,  or  given  in  evidence  onder  the  general  inoe.  12  Mod.  101;  6  T.  K.  545;  % 
Canpb.  252;  5  Campb.  435/  Bvl.  N.  ?.  179. 
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* 

llio?ed  bj  habeas  corpus  into  King's  Bench*     The  plainf  iflP  declared  againsl  ^«(1  ^^^ 
her  in  th«  King^s  Bench,  aa  in  the  cuetody  of  the  Marshal;  ihe   defendant  ^**^®'*"'*» 
pleaded  in  abatement  that  she  was  married  when  the  habeas  coi'pus  was  issued,  cead'tnzln 

Per  Cur.  The  plea  in  this  case  is  valid,  for  tiie  proceedings  are  de  novo^  and  the  inferior 
the  Court  takes  no  notice  of  the  proceedings  in  the  court  below,   or  of  what  coon  U  to 
precedes  the  habeasy  but  the  practice  in  such  cases  is  on  the  return  of  the  &a- rifely  de 
oeoB  on  motion  to  grant  a  procedendo .  novo. 

3.     Haddock  v.  Howard.  H.  T.  1747.  C.  P.  Barnes,  355. 

AJeme  sole  was  arrested  in  an  inferior  court,  and  a  few  ddys  aAerwtirds  mar-  Contra. 
riod.     The  cause  was  removed  into  this  court  by  a  habecu  cotpus^  and  the  de- 
fendant then  pleaded  her  coverture  in  abatement,     Rule  absolute  tn  set  aside 
the  plea.      In  this  case  the  preceding  decision  in  Hetherington  v.  Reynolds, 
fiipra,  was  not  cited. 

4.  Mather's  casb.  T.  T.  1696.  K.  B.  Comb.  449.    S.  P.  Ano.v.  Loffl.  27.    [  18  ] 
Per  Cur,  If  an  original  be  filed  against  njeme  so/c,  and  she  marries  before  ]?■*  '^  * 

the  return  thereof,  the  plaintiff  may  declare  against  her  without  joining  her  bus-  1 

band,  for  her  intermarriaffe  is  no  abatement  of  the  writ.      See  1  Com.  Dig.  |^  ^^jt  isir 
Abatement,  F.  2;  Cro.  Kliza.  654;  Bac.  Ab.  Abatement,  G.  sued  bnt  be 

5.  Kino  v,  Jones.  T.  T.  17^28.  2  Stra.  811;  2  Ld.  Raym.  1525.  S.  C;  1  fore  the  re 

Barnard,  70,  S.  C.  fn»^n  thereof 

The  plaintiflTin  error,  on  a  judgment  recovered  against  his  wife,  assigned  for '  |^^°"  °®* 
error  that  she  had  appeared  and  pleaded  as  a  feme  sole,  whereas  she  was  mar-*  *  ^* 
ried  at  the  time  of  her  appearance  and  plea.     The  defendant  in  error  pleaded  q^  ^^ 
by  way  of  estoppel,  that  the  plaintiff  in  error  and  one  J.  K.  became  bail  for  other  stace 
her  as  a  feme  soUy  and  prayed  that  they  should  not  be  admitted  to  aver  mat*  of  the 
ters  iocoQsistent  with  the  record  to  which  the  plaintiff  in  error  and  his  wife  caase, 
danmrred. 

Per  Cur.  This  is  to  abate  the  plaintiff's  writ  by  the  act  of  the  defendant, 
which  wa»  never  allowed.  We  must  take  it,  that  at  the  time  of  bringing  the 
sotion  the  defendant  was  a  Jeme  sole,  because  no  attempt  is  made  to  carry  it 
back  further  than  the  appearanc<K  Plaintiff  would  be  in  a  fine  condition  if, 
after  they  have  arrested  a  woman,  she  shall  be  allowed  to  overthrow  their  ^  P*^*  ^^ 
proceedings  by  a  subsequent  marriage.   Judgment  afhrmed.    See  1  Roll.  Ah.  abMement'* 

'^^'  ia  good,  al 

6.     Veset  v.  Smith.  E.  T.  1700.  K.  B.  12  Mod.  503.  thoogh  it 

Assumpsit  for  goods  sold;  plea  of  coverture  at  the  time  the  action  was  brought  h  .s  no  ve 

in  abatement,  but  no  venue  was  stated;  replication,  that  the  defendant  was  sole  "°®>  ^^^ 

and  not  covert,  concluding  to  the  country.  of  ih*"* 

Per   Cur.  Such  a  plea  needs  no  venue;  it  may  be  tried  where  the  writ  is|,and  matt 
brooght;  but  if  pleaded  in  bar,  there  must  be  a  replication,  and  that  must  show  be  ft^ited. 
the  place  of  the  party's  birth  in  £ngland,  from  whence  a  venue  may  arise;  and 
though  there  are  precedents  both  ways,  yet  this  is  a  true  difference,  and  the  A  plot  that 
defendant  must  shaw  and  prove  the  coverture;  and  saying  in  the  replication*'*?  <'^<°i'o 
that'she  was  sole,  implies  the  negative  of  a  marriage,  as  much  as  that  she  was  ^ '^  ^' 
not  covert.     If  the  plea  had  been  in  bar,  the  marriage  must  have  been  laid  at  &e?siylVor 
a  certain  time  and  place;  but  being  in  abatement  it  is  good,  though  laid  gener-  herself  wi^ 
ally;  but  the  husband's  name  ought  to  be  shown,  that  the  plaintiff  may  know  of  J. 
against  wbom  to  proceed.     See  1  Saund.  21;  Ast.  Ent.  9,  10;  Bac.  Ab.  A- Thompgon, 
batement,  S;  7  T.  R.  243.     The  form  of  the  plea  in  1  Lutw.  23  is  bad.     See  V^^  "°  "^^ 
2  Saund.  209,  c;  Lil.  Ent.  I ;  2  Rirh.  C.  P.  1.  ^■^"  *■  ^' 

T.     Raine  v.  SpKifCER.  M.  T.  1735.  C.  P.  Barnes,  334.  gigned*S, 

Defendant  pleaded  coverture,  as  the  wife  of  John  Thompson,  in  the  follow- Thompson, 

ing  form;  ''  And  the  aforesaid  Sarah  Spencer,"  &c.     Her  affidavit  was  enti-  is  irreKolar. 

tied  10  the  same  manner,  but  signed  Sarah  Thompson.     Plea  set  aside,  [  ^^  ] 

,  A  tenant 

IIL    TO  THE  COUNT  OR  DECLARATION.  may  plead 

1.     CHBTHiiM  V.  Heigh.  T.  T.  1681.  8  I^v.-67;  S.  C.  Garth.  45;  S.  C.  1  JJeniVo* 

Lutw.  851,  866,*  S.  C.  1  Show.  20.  ihe  coont, 

FormedoOi  of  the  manor  of  £iwal],  cum  pertinent  St.  35  messtiag'  5  toftis,  30  that  ibo 
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nmetliinc  gardtn,  200  acrts  terrse,  lOOacris  prati,  100  acris  pastur,  500  acris  bosc'  4r 
"d  tw"c*e  M^^  acris  Jampner  Sf  Bruer,  cum  pertinen'  in  Etwal  &  Eggington.  The 
?fil]^'^^^*' tenant  comes  and  defends  jussuum  quanda,  ^c.  and  says,  6  mess.  10  acris 
mand  be  ofterr®,  10  acris  prati,  &  20  acris  pastor',  cum  pertinen'  parcelP  tenementor  in 
a  iDftnor  Etwall  superius  peitt,  are,  and  time  out  of  mind  have  been,  parcel  maner'  de 
and  land  Etwall  predict'  unde  ex  quo  sunt  bis  petit  judic'  de  brevi.  Demandant 
which  is  demurs,  and  upon  argument  and  view  of  precedents  the  plea  was  abjudged  ill; 
?n«iich a'^ for  where  it  is  said  that  the  messuages,  &c.  are  parcel  tenementorum  prse- 
plea  the  ten  ^^^^  that  may  well  be  parcel  of  the  manor,  and  demanded  as  parcel  of  the  ma- 
ant  aboald  nor,  ultra  &  prater  the  fi5  messuages,  &c.  and  a  plea  in  abatement  ought  to  b^ 
distingnish.  certain  to  every  intent.  To  have  made  this  a  good  plea,  he  should  have  said, 
*^k'\!*"*^*  that  the  6  messuages,  parcel  of  the  35  messuages,  are  parcel  of  the  manor, 
whiehare  |^Qd  then  they  would  appear  to  be  &»  petila;  but  the  6  messuages  may  be 
fnaoded  P^^'cel  of  the  manor,  for  the  manor  may  comprehend  100  messuages,  8ic.  and 
from  the  ^^^  35  messuages,  &c.  are  not  demanded  as  parcel  of  the  manor,  but  ultra  Sc 
other  lands  prsBter  the  manor. 

demanded.      See  1  Com.  Dig.  Abatement,  6.  2;  2  Rol.  Rep.  482;  1  Burr.  626,  630. 
^*"  ^^^^  2.     Marshal  v.  Burnet.  H.  T.  1684.  C.  P.  1  Lutw.  13. 

•xeeotor'^  Action  of  assumpsit  against  an  executrix,  who,  afler  craving  oyer  of  the  writ 
the  defend  pl^eded  that  the  testator  was  alive  at  the  time  of  the  writ  purchased,  but  no 
ant  may      venue  was  annexed  to  the  averment  that  the  testator  was  then  alive,      Judg- 

Slead  that  ment  of  respondecu  otaler  awarded, 
e  tesiaior     As  to  the  principal  point,  see  1  Dy.  17,  a.  1 ;  6  Lutw.  15;  Hob.  199,  245; 
ITtVheTime^  Lev.  197;  1  Com.  Dig.  Abatement,  G.  6;  Precedents,  Petersdorff's  Index, 
'f  the  writ*  ^^^5  ^^^'  P'^ec.  1. 

fvrchaaed.  S.     Braoo  v.   DfGBT.  E.  T.  1697.  K.  B.   2  Salk.  658.     Vanderplanx   v. 
n  each  a  Banks.  H.  T.  1759.  P.  2  Wils.  85,  395.    Murray  v.  Hubbart.  H.  T. 

plea  a  ven  1797.  C.  P.  1  B,  ^  P,  645. 

A^flhonld  ju  i^jj  action  of  assumpsit  by  original,  the  defendant,  without  craving  oyer  of 
jat  which  ^^®  ^''^^  pleaded  a  variance  between  the  writ  and  count,  to  which  the  plaintiff 
tlU  teatator^^oti'tjrred.  It  was  adjudged  that  he  ought  to  have  demanded  oyer  of  the  writ 
was  alive,  before  he  attempted  to  take  advantage  of  the  variance,  because,  though  the 
A  variance  writ  is  in  the  count,  yet  being  not  upon  the  same  roll  with  the  count,  the  de« 
iietween  fendant  cannot  plead  to  it  without  first  obtaining  oyer.  Judgment  ofrespowU" 
the  writ  «  ^  ouster, 

^tbep"lea      See  2  Lutw.  1181;  Cro.    Eliz.  829;  4  Mod,  246;  6  id.  SOS;  2  Salk.   658, 
dedwithont701;   1  Vent.  154;  1  Saund.  118;  Andrews,  76;  Gray  v.  Sedneff,   S  B.  &  P. 
previoasly  395;  7  East,  384;  2  N.  R.  188;  1  Com.  Dig.  Abatement,  G.  8;  1  Chit.  PI. 
craving       430,3d  ed;  1  Bac.  Ab.  Abatement,  H.  !. 
oyer  of  the   ^      -q^^^^  ^  Edwards.  T.  T.  1779.  K.  B.  1  Doug.  «26.     S.  R  Ford  v. 

[■"20  I  Burham.  T.  T.  1737.  C.  P.  Barnes  340. 

Oyer  ef  the  ^^  ^  ^^  ^^  show  cause  why  the  interlocutory  judgment  which  had  been 
wrii  will  signed  for  the  plaintiff  should  not  be  set  aside  for  irregularity,  it  appeared  that 
not  now  be  the  defendant  had  craved  oyer  of  the  original,  which  the  plaintiff  had  taken  no 
granted.*    notice  of,  but  had  signed  judgment  for  want  of  a  plea. 

Lord  Mansfield  desired  the  bar  to  take  notice,  that  the  practice  for  defend- 
ants to  pray  oyer  of  the  original,  which  is  so  often  used  for  delay,  is  not 
warranted  by  any  rule  or  principle  of  justice;  that  it  is  incumbent  on  the 
Court  to  make  their  proceedings  as  little  dilatory,  oppressive,  and  expensive, 

*  It  ifl  for  thia  reason  that  a  variance  between  the  original  writ  and  the  connt  or  decla- 
ration is  no  longer  pleadable;  and  if  it  be  pleaded,  the  plaintiff  may  sign  jodcment,  or 
DBorethe  Court  to  set  it  aside,  1  B.  &  P.  646-7;  8  id.  S95;  7  East,  888;  2  N.  R.  188;  6 
Tannt.  665.  n;  or  in  bailable  cases  the  Conrt  will  discharge  the  defendant  on  entering  a 
common' appearance,  Spalding  v.  Moore,  6  T.  R.  862;  see  1  Chit.  Rep.  281;  4  East,  589; 
1  Bing.  206;  2  N.  R.  98;  7  Taant.  458;  8  T.  R.  416;  6  B.  Moore.  66;  8  B.  &  A.  4;  Pe- 
tersdorff  on  Bail,  416.  And  they  will  not,  on  the  ground  of  a  yariance  between  the  writ 
and  connt,  set  aside  the  proceedings;  for  that  would  bo  permitting  the  defendant  to  do  in- 
directly what  the  praetice  of  ihe  Court  will  not  allow  him  to  do  directly,  by  craving  oyer 
ef  the  original  writ,  and  pending  the  variance  in  abatement.  Hole  v.  French,  2  Wib.  892; 
bat  Me  1^  T.  13^.  722;  4  East,  589. 
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M  poflsibk;  that  it  is  iionecessary  for  the  defendant  to  see  the  original  after 
he  is  informed  of  the  cause  of  action  and  declaration;  that  the  Court  of  Gom- 
roon Pleas  has  rejected  the  practice;  and  that,  from  henceforth,  plaintiffs  in  this 
Court  may  proceed  as  if  such  demand  of  oyer  had  not  been  made.  See  6  T. 
R.  364;  7. East,  383;  3  B.  *  P.  396. 

The  deresd 

IV.  TO  THE  WRIT.  »«* JV 

(B)  To  THE  ACTION  OF- THE  WRIT.  batemin* 

(a)  Tkat  ii  \8  primalurthf  brought,  that  the  «e 

1.  Papworth  v.  Stacy.  T.  T.    1685.   C.  P.  1  Lutw.  16  S.  P.  Pickbrino  v.  tion  is 

SiMOND.  E.  T.  1731,  K.  B.  Fort.  334.  browbt  be 

In  debt  on  bond  against  an  executor  the  defendant  craved  oyer  of  the  origi-  ^®"  •    ^^ 
Hal,  and  pleaded  that  her  testator  was  alive  at  the  time  of  the  original  pur-  fQ^^l 
chased.     The  plea  was  defective  in  point  pf  form,  but  judgment  quod  breve  ment. 
cassetur  was  given,  it  appearing  that  the  writ  bore  date  before  the  money  be-  S^mh-oyt 
came  due.  ruled,  vufe 

See  Hob.  198.  199.  545;  2  Lev.  197;  Bends.  PI.  93;  Lutw.  8.  14.  16;  1  *nA«- 
Com.  Dig.  tit.  Abatement,  G.6;  id.  til.  Action,  E.  Foster,  834;  Precedents,  j*"!]*/** 
Clift.  Eol.  10;  3  Inst.  CI.  66;  Anst.  Ent.  7;   1  Went.  55.  65.  ment  oLht 

2.  OwEif  v.  Butler  T.  T.    1699.  K.  B.  Ld.  Raym.  346;  S.  C.  Comb.  434.  lo  show 
In  an  action  of  debt  on  bond,  the  condition  upon  oyer  appeared  to  be,  that  that  the 

the  defendant  should  pay  certain  siecified  sums  of  money  by  three  instalments;  pl^iDi^i^ 
the  defendant  pleaded  in  abatement  that  he  had  paid  the  money  due  on  the  ™^y  °^^® 
two  first  days,  and  that  the  third  instalment  was  not  yet  due.     Demurrer  to  ij^q  j^fg^ 
plea;  in  arguing  which  it  was  contended  that  this  was  matter  in  bar,  and  not  dant  cannot 
in  abatement;  and  in  this  opinion  Lord  Holt  concurred,  observing,  that  if  a  man  plead  that 
pleaded  in  abatement  it  ought  to  appear  that  the   plaintiff  may  have  another  the  tait  is 
action.     Judgment  that  the  defendant  answer  over.     See  1  Wils.  80.  f"?*^'"'?* 

3,  Facquire  v.   Kynaston.  E.  T.  1706.  K.  B.-2  Ld.  Raym.  1249.  r  2 1 "S 

Action  of  assumpsit;  the  defendant  pleaded  in  abatement  that  the  promises  iQi^ngQ 
in  the  declaration  were  made  tiel  jour,  which  was  after  the  commencement  of  tjoQ  oro# 
the  action,  and  traversed  that  they  were  made  before,  to  which  the  plaintiflTfumjpnf 
demurred.     It  was  argued,  that  though  the  matter  was  pleaded  in  bar,  yet  that  the  defend 
many  things  that  might  be  pleaded  in  bar  might  also  be  pleaded  in  abatement.  ^^^  canooi 
Sed  Per  Cur.     The  defendant  should  have  pleaded  the  general  issue,  non  P        "*  * 
assumpsit,  under  which  he  might  have  given  these   facts  in  evidence.     The  ^f^^i  ii,^ 
ilefendant  must  answer  over.  promise 

(h)  That  the  remedy  is  misconceived.  ^  ™*de 

See  1  Com.  Dig.  tit.  Abatement,  G.  6;  post,  tit.  Actlon;t  and  Precedents,  "^^^  *"• 
3Inst.  CK  HO;   1  Went.  71.  ment  of  the 

(c)  JLvJter  action  pendent.  action  and 

I.  Bowler  v.  Spathurst.  E.  T.  1695.  1  Lutw.  31.  notbefore*^ 

To  an  action  of  assumpsit  the  defendant  pleaded  another  pending  for  the  a  j  r  ^ 
same  cause,  and  that  a  writ  had  been  previously  sued  out,  directed  to  the  ahe-j^Q|  g^_ 
riff  of  W. ;  replication,  confessing  the  prior  writ,  but  alleging  that  no  pro-  pfead  in  a 
ceedings  were  taken  thereon,  and  that  another  writ  of  the  same  date  was  sued  batemeot 
out,  dirocted  to  the  sheriff  of  S.  to  which  defendant  had  appeared.  Demur-  jhat  there 
rer  thereto  and  joinder  in  demurrer.  '*«»*    d*' 

Per  Cur.     The   replication,  is  bad  because  the  action  is  laid  in  M.;  ***<^  Jendhir^ror 
the  plaintifl^  by  his  replicant,  has  confessed  that  the  writ  to  which  Che  defen-  i^e  ^^^ 
dant  appeared,  and  on  which   the   plaintiff  has  declared  was  directed   to  the  eaose  Sed 
slieriff  of  S.,  which  is  totally  inconsistent,  so  that  the  present  declaration  is qu.;9ide 
supposed  to  be  founded  on  a  writ  directed  to  the  sheriff  of  W.  and  not  to  the  JP^''* 

*  Aa  ihese  matters  are  ground  of  demnrrer  or  nooaait,  see  2  Snnnd.  210.  a.  or  for  a  ape- 
bia)  motion  to  the  Coort,  2  Chit.  Rep.  1 1.  it  is  new  Tery  anusnal  to  plead  them. 

t  The  objection  to  the  acii<m,  that  the  remedy  is  misconceived,  is  never  at  present  made 
the  sahjectofa  plea  in  abatement,  hut  the  defendiinC  may  take  advantage. of  it  at  the  trial; 
or  if  the  mistake  appear  ap^n  the  fnce  of  the  declaration,  he  may  demar  generally,  move 
is  arrest  ofjodgment,  or  bring  a  writ  of  error. 
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sheriflr  of  S.;  and  then  by  the  allegation  that  the  appearance  of  the  defeodaut 
was  on  a  writ  directed  to  the  shfriffof  S.  he  has,  of  his  own  showing  falsified 

L  ^*  ]  his  writ.  Judgment  that  the  writ  should  abate.  Sen  14  H.  7.  1S6;  5  Co. 
Though  ii  g,5.  5  Co.  62.  n;  Hob.  l.iT;  Doct.  PI.  10;  Lev.  Ent.  26;  I  Com.  Dig.  A- 
h'Td  ihTt  a  batement,  H ;  1  Bic.  Ab.  Abatement,  M ;  Precedents,  Petersdorft  's  Index,  39. 
plaain.  2.  BoNNER  V.  Halc.  K.  T  1696.  K.  B.  1  Ld.  Raym.  333;  S.  C.  Carth, 
batement  435;  S.  C.  Holt,  667;  Comb.  179.  S.  C* 

ihat  anoih       In  assumpsit  the  defendant  pleaded  in  abatement  another  action  pending  ia 
er  action  i«the  Common  Picas  for  the  same  cause;  replication,  that  no  action  was  pen- 
pondioff  10  ^1^^  ^^^p  the  same  cause,  and  therefore  f^etit  judicium  de  debito  et  damnia,  to 
moo  pleas  which  the  defeiidanl  demurreil,  and  joinder  in  demurrer, 
for  Uae  ^^  ^v*     In  this  case  the  first  fault  is  in  the  defendant,  as  the  plea  itself  ie 

same  canM,  ill ;  nnd  as  he  cannot  plead  in  this  court,  the  pendency  of  prior  suit  in  tbe 
is  bad.  Common  Pleas,  the  defendant  must  answer  over.  See  6  Co.  6.  2.  a.  semb* 
Tbcpenden^^jnjra;3  Med  181;  1  Salk.  177;  Moore,  6"e9;  Co.  Ent  1682;  Ra.  Eot. 
o?aciro.^in68»r^Sayer,6 

an  inferior  3.  BlUNSBY  V.  GoLE.  M.  T.  1679.  K.  B.  12  Mod.  204.  ScBRS  T.  TuRlfBR. 
coartcan  H.  T.  1703.   K.  B.  2  Lord  Raym.  1 102.  S.  P. 

not  be  plea  Indebitatus  assumpsit.  The  defendant  pleaded  another  action  dependant 
ded  10  an  j^  ^^^  Sheriff  of  London's  Court  for  the  same  cause,  and  held  to  be  no  plea 
■oDer^o'r*  *  because  an  action  pending  in  an  inferior  court  is  no  bar  to  an  action  hi  a  so- 
one,  perior  conrt  for  the  same  cause.*  See  Bro.  tit.  Brief,  pi.  107.  660.  624;  Dy« 
OrarepleT92.  93;  Fitzg.  313.  3M;  I  Bac.  A.  Abatement,  M;  Com.  Dig.  Abatemeiit. 
in  pending   H.  22. 

in  ibe  coou  4^  White  V.  W1LLI8.  E.  T.  1759.  C.  P.  2  Wile.  87. 

not^be'^^lea  'trespass  for  taking  tho  plaintiff's  cattle.  The  defendant  pleaded  in  bar 
dedto^nac  ^^^^  ^®  distrained  for  rent,  and  that  the  plaintiff  levied  a  plaint  in  replevin  be- 
tion  in  the  fore  the  sheriff  of  the  county,  and  that  the  same  is  still  pending  in  the  cottnty 
Common     court.     Demurrer  and  joinder. 

Pleas.  £1,  support  of  the  demurrer  it  was  contended  that  the   defendant  could  not 

To  an  ac     pic^d  in  the  Court  of  Common  Pleas  a  suit   depending  in  an  inferior  coart 
two  a^p/oa  ^^  ^'liich  opinion  the  Court   concurred,  but  gave  the  defendant  permission  to 
by  both       withdraw  his  plea  and  plead  de  novo,  upon  payment  of  costs  to  the  plainttflT^ 
that  anoth  6.  Rawlinson  v.  Oriett  and  another.  £.  T,  1683.  K.  B.  Cartb.  96;  S.  C» 
•riciion  is  Comb.  144;  S.  C.  Holt,    I ;  S.  C.  I  Show.  75. 

pending  a  Trespass  a^rainsl  two  defendants,  who  both  pleaded  in  abatement  that  the 
toMhe**"*  plnintifT  had  brought  another  action  against  one  of  them  for  the  same  trespasa 
samo  cAQse  •^^'^u'*''^'''  ^^  pl^'-Q*  P^  Cur^  This  is  a  gond  plea,  and  will  abate  the  whole 
14  valid.       action;  the  objection  that  it  will  only  afford  a  defence  to  one,  and  not  to  both, 

[  23  ]     of  the  defendants,  is  ill  founded.      See   Hob.    137.  250;  Winoh.    Ent.   892. 
hui  Mcmb,   893;   1  Mod.  239;  Lutw,  42;  Cro.  Eli-   W>;   1    Brownl.  161. 
in  irespass     G.  W.\i.U8  V.  Savil,  Naylor,  and  Siacy.  H.  T.  1700.  C.  P.  1  Lutw.41. 
cannot  b''       The  plaintiff  declared   ugain^t  the  defendants  in  an   action  of  trespasa,  to 
pleaded       ^l^ich  they  pleaded  as  to  part  not    vn  it  y,  and  to  the  residue  (hat  the  plaintiff 
tbatihere    ^^^  '"  a  preceding  term  impleaded  Savil  and  vStacy,  and  several  others  therein 
was  anoih   named,  omitting  Naylor^s  nnme  nltofjetlior.  Judgmcut  gas  given  for  the  plain- 
er action     tiff.     1  Com.  Dig.  Abatement.  H.  '2\\  Bac.  Ab.  Abatement,  M. 
^l\nli^''  ^'  ^^»^'"^  y-  ^-^NGHVM.  E  T.  1G90.  C.  p.  3  Lev.  303.  * 

of  ihVn^^or      ^°  ^®^*  ^^  ^^^"^  agaist  husband   and  wife,  it  appeared  that  the  wife  wai  the 
the  tame     '^^***^  ^^  ^*     I^l^a  In  abntement  auter  action  pendent,  against  the  husband  and 
cau«e;  ujJe  others  as  executors  of  B.  ,•  to  which  the  plaintiff  demurred. 
infra,  Ftr  Cnr.  Where  an  action  is  brought    against   cno   person  as  an  heir,  and 

In  debt  on  ngain.st  another  as  executor,  and  the  plaintiff  recover;*  two  judgments,  and  af- 

a"  i*h  ^^^  ^^^  ^^^  levied  the  debt  upon  one  of  them  he  endeavours  to  levy  it  again  OQ 
band  and  ^^^  other,  he  shall  be  aided  by  audita  querela;  because  he  could  not  have 
wife,  tlie  pleaded  it  in  abatement.  Judgment,  res|iondcas  ouster, 
wife  being  See  11,6,  M;  Cro.  Eliz.  207;  14  Vin.  Ab.  261;  11  Viner.  Ab,  249, 
heir  of  D.  they  pleaded  in  ab.iteinent  another  action  pending  against  the  oibert  as  esecntors  of  B.;  the 
Conrt  ordered  that  defendant  shoald  answer  over. 

*  $€d  quaere,  if  it  were  alleged  that  the  inferior  conrt  had  jarisdictioa.  Fitj^ibboa,  tl4, 
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8.  Knioar's  Casb^  T.  T.  1708.  2  Lord  Raym.  1014^  1  Salk.  389;  d  id.  tbbhamii 

338;  Holt,  855.  nomer  ba« 

Defendant  pleaded  a  mienomer  in  abatement.  The  plaintiff,  without  dis-  heeo  plead 
coDtiDuiDg,  declared  against  him  de  no?o  by  his  right  name,  and  he  then  plead-  ^  ezifu  vn 
ed  atiier  aetioD  pendent.  1  dJSomm 

Per  Cur^  tt  is  too  late  now  to  discontinue,  for  a  discontinuance  only  relates  q^^.  hence 
td  the  tine  of  its  being  entered  upon  the  record,  so  that  if  the  plaintiff  should  the  'peoden 
BOW  enter  it  add  reply  nul  tiel  record,  it  would  be  against  him,  because  it  was  tj  of  such 
H  reeord  at  the  time  of  plea  pleaded.     See  Doe.  Pi.  67.  68.  •»  ^<:ti<>n 

9.  Jambs  t.  Matthews.  E.  T.  1707.  C.  P.  1  Com.  Rep.  Ifi7.  ?e7in  a 

ta  an  action  of  treepess  the  defendant  demanded  oyer  of  the  original,  and  batement. 
in  the  cnriffinal  there  ippeared  a  fault  in  the  addition  of  the  defendant,  which  Nor  can  tho 
1m  aYailed  himself  of  by  plea  in  abatement.     The  plaintiff  replied,  and  show-efTect  of  a 
ed  aodther  original,  and  concluded  with  a  traverse  absque  hoc,  that  the  action  P'®*  '^^  * 
was  founded  on  the    other  original,  Upon  which  the  defendant  demurred,  k'^^"^.^!. 
Judgment  for  the  defendant.      .  Sa«oth„ 

JO.  HuTCBiNsoif  V.  Tbomas.  T.  T.  1674.  K.  B.  8  Lev.  141;  3  Keb.  136.  writ. 

426.  491.  S.  C.  Jackson  v,  Gislino.  8  Stra.  1 169.  S.  P.  ^^en  twe; 

An  information  for  osary  was  entitled  as  of  Michaelmas  Term.     The  de-  ^^^  ^^  . 

feadnnt  pleaded  that  another  person  had  in  the  same  term  exhibited  an  infor- ^^qUnT 

malion  against  him  for  the  same  usury,  and  obtained  judgment.  Demurrer  to  game  term, 

plea,  because  both  the  informations  as  pleaded  refer  to  the  first  day  of  the  the  plea 

same  term,  instead  of  its  being  shown  on  which  particular  day  in  the  term  the  ahoold 

first  and  eeeodd  information  were  exhibited.    Judgment  for  plaintiflT.  •   ^^^^.  ^ 

*  ^  precise  day 

II.  PRTffN  V.  EdwaMs.  T.  T.   169^4.  1  Ld.  Raym.  47;  3  Salk.  14S.   S.  C.or  time 

Debt  upon  a  judgment.     Defendant  pleads  in  abatement  that  a  writ  erf  er-  ^l"*"  ^^" 
ixn'  Is  depending,  and  concludes  quod  erit  inde  sine  die  qaouscfue,  &c.     De-  ^^^^^ 
murfer  to  plea,  and  Joinder.     Judgment  for  plaintiff,  because  the  defendant  menoed. 
ooght  to  have  concluded  quod  bfeve  eassettir.  The  plea 

18.  Bainks  t.  Blackbur.  E.  T.  1755.  Sayer  Rep.  816.  dadaqaod 

In  an  action  of  debt  brou^jht  for  exercising  a  trade  contrary  to  the  5  Eliz.  breve  came 
e.  4.  the  defendant  pleaded  id  abatenfent  that  a  prior  action  was  depending  ter,  and  not 
for  the  ednae  matter.     Upon  a  demurrer  to  this  plea  it  was  holden  to  be  bad.  ^"^4  •ni}i^ 
Attd  by  the  Court-«-The  pendency  of  a  prior  action   for  the  same  matter   ,^^%  ^* 
may  be  pleaded  in  bar  to  a  second  action,  but  it  cannot  be  pleaded  in  abatements  Altiioairh' 

in  fsaeral  the  pendettey  of  a  former  niit  most  be  pleaded  in  abatem^t,  yet  in  a  penal  action  at  the 
■•it  of  a  eonMoen  iaforner,  the  prioritj  of  a  pendiiig  enit  for  the  tame  penalty  in  the  name  of  a  third 
penoa  may  be  pleaded  in  bar .• 

13.  Thbobald  t.  Long.  T.  T.  1607.  K.  B.  Carth.  453.  I  ^4  ] 

The  defendant  in  this  action  pleaded  in  abatement  another  action  depend- when  aa 
ing  in  the  same  court  for  the  same  cause  of  action;  and  the  counsel  for  the  ^®'  ^etion 
plaintiff  having  crared  oyer  of  the  record  in  the  prior  suit;  -now   n>ove<i '^f ''^^'^\k 
tor  a  rule  that  unless  the  defendant  gave  oyer  of'  it  on  the  next  day,  that  final  del^ndant^ 
Judgment  might  be  signed:     Hi  Per  Cur.     When  a  record  of  the  same  court  mast  grant 
is  pleaded  in  abatement,  and  the  plaintiff  demands  oyer  of  that  record,  and  it  oyer  of  the 
ii  not  ^ven  him  in  couTenient  time,  the  plea  ought  not  to  be  received,  but  mord  with 
the  plamiiff  may  siirn  judgment;  and  a  rule  was  made  that  imlesB  the  defen* !"  ^^5^''^^'' 
dant  gaye  oyer  of  me  record  the  next  day,  judcrment  should  be  given  for  the  1^°  u  iTde 
plaintiff.     Creames  v.  Wichatt,  U.  T.  K.  B.  CaTth,  517.  S.  P.   See  iCeilw.  manded.* 
96,  96;  Dy.  227,  220. 

14.  Combs  v.  Pitt.  T,  T.  1673.  K.  B.  3  Burr.  1423;  S.  C.  1  Bla.  437.  623.  A  plea  in  a 
In  debt  against  the  defendant,  for  unlawfully  corrupting  three  several  vo- hatement  to 
terSy  4re.  to  which  defendant  pleaded  in  abatement  that  in  the  same  term  one  ^.  ^^^^  '^^ 
6.  L.  had  exhibited  his  bill  against  the  said  defendant  of  a  plea  of  debt  for  Ihe^fgi"^^ 
the  same  cause  of  action,  and  for  the  very  same  offences.     Replication,  that  iijp.  mJ^ 
after  committing  the  offences  in  the  bill  mentioned,  and  long  before  the  ex- 

*  Bat  oyer  of  a  record  eaaaot  now  be  demandad.    3ee  1  Lord  Rayoi.  250.  347;  Dong. 
476;  1  T.  R.  149:  and  ante,  20.  ai  to  oyer  of  an  original  writ. 

VOL.  I.  S 
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rthmt   hibitinfr  G.  L.'sbi]1,  viz.  on  the  30th  of  June,  1761,  the  plaintiflTraed  forth  t 
ih«  right  ©f  i^fij  of  latitat  against  the  defendant,   returnable  on  Saturday  next  after  the 


■^^j"fj  morrow  of  All  Souls;  and  that  the  defendant,  before  the  return  of  such  writ, 
tbe  oAef  *®  ^^^1  **"  ^^^  •^'^  ^^  -^"^y  following,  was  duly  served  with  a  copy  thereof; 
Mil  before  and  that  the  defendant  afterwards,  at  the  return  thereof,  being  on  Saturday 
the  eem  next  after  the  morrow  of  All  Souls,  appeared  thereunto;  ai|d  therefore  the 
■J??**"J*?*  said  defendant,  in  Michaelmas  Term,  viz.  on  Saturday  next  after  the  morrow 
c^the  piau  ^^  ^||  g^g^g^  exhibited  h:8  bill  against  the  said  defendant  for  recovery  vf  the 
tieii.  ^d  debt;  and  this,  ^c.  wherefore,  ^c. 

r  85  1  Rejoinder:  that  aAer  the  committing  of  the  said  supposed  ofiences  in  plain- 
tifTs  bill  mentioned,  and  long  before  the  d-iy  of  exhibiting  the  respective  bills 
of  the  said  plaintiff  and  6.  L.  viz.  on  the  30th  of  June,  1761,  tbe  said  6.  L. 
sued  out  a  larilat  against  the  said  defendant,  returnable  on  Saturday  next  after 
the  morrow  of  All  Souls;  and  that  afterwards,  and  before  the  return  of  the 
said  writ,  and  before  the  defendant  was  served  with  a  copy  of  the  said  writ  at 
the  suit  of  the  above  plaintiff,  or  knew*  any  thing  thereof,  viz.  on  the  7th  July, 
2  Greo.  3.  he  was  served  with  a  copy  of  a  fi^ii  at  the  suit  of  the  said  plaintiff; 
atid  in  obedience  thereto  the  said  defendant,  on  Saturday  next  after  the  mor- 
row of  AH  Souls,  appeared  to  the  Writ  of  the  said  G.  L.;  and  thereup<»n  io 
Michaelmas  Term,  to  wit,  on  Saturday  next  after  the  morrow  of  All  Souls  last 
past,  the  said  G.  L.  exhibited  his  bill  against  the  said  defendant  for  the  reoo- 
rhry  of  the  supposed  debt  by  him  demanded  aa  aforesaid.  And  this^  &c, 
ti4ierefore,  fyc. 

Surrejoinder,  that  by  the  practice  of  the  Court,  latitats  sued  out  after  the 
ebd  of  any  terra  tested  of  the  term  preceding;  that  the  writ  of  latitat  alleged 
to  have  been  sued  out  by  the  said  G.  L.  though  tested  the  30th  June,  1761, 
being  ihe  last  day  of  Trinity  term,  was  really  and  in  fact  sued  out  on  the  3d 
day  of  July,  in  the  same  year,  and  not  before;  and  that  the  writ  of  latitat  of 
the  said  plaintiff,  tested  the  30th  of  June  aforesaid,  was  really  and  in  (act  sued 
out  by  the  said  plaintiff  against  the  said  defendant  for  the  cause  aforesaid, Ions' 
before  the  writ  of  latitat  in  the  said  rejoinder  mentioned,  wa» really  and  truly 
sued  out  by  the  said  G.  L.,  to  wit,  on  the  1st  day  of  July,  2  Geo.  S.  to  wi^ 
at  Ivelchester;  and  that  the  said  plaintiff,  the  same  day  and  year  in  the  replica** 
tion  mentioned,  did  serve  a  copy  of  the  said  writ  on  the  said  defendant,'  and- 
on  his  appearance  thereto  exhibited -bis  bill  and  declared  a^fainst  him  as^afom- 
said.  And  this,  &c.  wherefore,  &c.  To  this  surrejoinder  the  defendaair 
demurrer,  specially  assigning  for  cause  that  the  surrejoinder  does  not  support 
the  replication;  but  it  is  r departure  therefrom,  to  wit,  that  by  the  said  repli- 
cation the  plaintiff,  in  order  to  maintain  a  priority  of  suit,  pleaded  that  he  sued 
out  a'  writ  of  latitat  against  the  defendiint  on  the  30th  of  June,  1761,  yet  by  hiS' 
surrejoinder  he  insisted  that  the  writ  of  latitat' was  sued  out  at  a  different  tine,. 
vi2:  1st  July,  1761,  and  also  that  the  plaintiff  has  not  traversed  or  denied  the 
service  of  the  writ  sued  out  by  the  said  G.  L.  to  be  before  the  service  of  the 
writ  sued  r>ut  by  the  said  plaintiff,  as  the  said  defendant  has  in  his  rejoinder 
alleged,  and  the  said  surrejoinder,  &c.     The  defondant  joins  in  demurrer. 

Per  Cvr.  If  the  plea  itself  is  bad,  it  is  unnecessary  to  go  into  any  ofthe  ptea^ 
dings  subsequent  to  the  plea;  and  we  are  all  of  opinion  that  it  is  untenable. 
It  is  a  plea  in  abatement,  sht>wing  ^'  that  another  action  was  brought  against 
the  defendant  in  the  same  t^rm  by  another  person  for  the  same  offence;*^ 
and  this  is  all,  witliout  any  thin^  more  being  stated;  whereas  the  defendanl 
ought  to  have  shown  "  that  the  right  actioi>  was  attached  in  some  other 
[  26  1  person  before  the  present  platntifl's  action  was  commenced;**,  for  notwithstan- 
ding the  general  fiction  *'  ofthe  whole  term  being  but  one  day,**  yet  when 
the  priority  of  action  becomes  essential  and  necesdary  to  be  ascertained,  the 
particular  day  must  be  shown.  A  distinction  has  been  taken  between  pleas  in 
bar  and  pleas  in  abatement,  viz.  that  pleas  in  bar  must  show  the  priority,  bo- 
caosethe  right  of  action  attaches  by  the  priority;  but  that  where-  both  actions 
are  brought  at  the  same  time  it  ought  to  be,  as  it  js  here,  pleaded  in  abateroent, 
and  that  such  a  plea  in  abatement  is  pood.  But  there  can  be  no  reason  or 
foundation  for  such  a  diMinctiony  for  m  both  cases  it  is  equally  necessary  ta 
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set  out  the  partieolar  day.  If  the  particular  day  be  not  specified,  the  whole 
term  will  be  considered  but  as  one  day.  A  case  was  cited  from  Moore.  864, 
and  Hobart,  128,  Pye  v.  Cook,  to  prove  that  wYTere  two  informations  are  ex- 
hibited on  the  very  same  day,  the  defendant  needs  not  answer  either,  and  that 
one  may  be  pleaded  to  the  other.  But  though  the  law  does  not  in  general  al- 
low of  the  fraction  of  a  day,  yet  it  admits  it  in  cases  where  it  is  necessary  to 
distinguish;  and  we  do  not  see  why  the  very  hour  may  not  be  so  too  where  it 
is  necessary,  and  can  be  done,  (as  for  instance  in  the  register's  office,  where 
they  always  mark  the  hours);  for  it  is  not  like  a  mathematical  point,  which 
cannot  be  divided;  however,  this  is  not  necessary  to  he  determined  in  the  pre- 
seat  case.  Upon  the  whole,  the  plea  is  bad;  and  therefore  there  is  no  need  to 
examine  any  of  the  subsequent  pleadings  Our  judgment  is,  that  the  defend- 
.  ant  rttpondtat  ^itsUr,  See  3  T.  R.  361 ;  Hob.  ]'J8;  Moore,  863;  2  Lev.  148; 
Carth.  234;  Stra.  24. 

_ A  writ  of 

(d)   fFril  of  Error  pendins;See  tit.  Error.  Writ  of.  ?'~'  P*"^ 

1 .     Courtney's  case,  H.  T.  1701 ,  K.  B.  7  Mod.  140.  plfade^ia 

Debt  was  brought  upon  a  judgment  in  the  Common  Pleas,  pending  a  writ  of  abatament 
error,  and  that  matter  pleaded  in  abatement.  to  nn  action 

Fer  Cur.     It  is  hard  that  a  writ  of  error  should  supersede  etecution  upon  a  of  debt  on 
judgment  and  not  supersede  an  action  to  be  brought  thereupon;  for  though  ^''*i*>^C 
tha  action  is  commenced  with  a  new  original,  yet  it  is  notupon  a  collateral  j/?!*/^.* 
matter.     The  judgment  upon  which  the  writ  of  error  is  brought  is  the  gist  of  27.        ' 
the  action. 

S.  Paiivrf  ▼.  Edwards,  T.  T.  1694,  3  Salk.  145;  1  Lord  Raym.  47.         Ifiaeha 
Det»t  upon  a  judgment,  the  defendant  pleaded  a  writ  of  error  depending  in  ple«  eon 
the  Exchequer  Chamber,  and  concluded  erit  inde  sine  die  quotmque:  Adjudg- **■**•  ''I*!* 
ed  an  ill  plea,  because  no  re-summons  lies  in  this  case.     See  Skin,  690.  *Mod  ^*V 

S.     GooDWiif  T.  Godwin,  H.  T.  1709,  K.   B.   10  Mod.  16.  I?tNs  v.  HuM-3eiino'dir 

FHRETS,  T.  T.  1691,  K.  B.  Comb.  199.  qioasqae, 

In  this  case  the  question  was  whether  an  action  of  debt  up<1n  a  judgment  it  is  bad. 
could  be  brought  in  the  King's  Bench,  pending  a  writ  of  error  in  the  Exche- 
quer Chamber.     The  Court,  though  they  determined  that  the  writ  of  error  ^u ^l*'.^  . 
was  not  pleadable  in  bar,  yet  doubted  whether  it  might  not  be  pleaded  in  abate-  ^„  ^^  |^ 

ment.  ded.ln  aaj 

4.     RoTTENROFPBR  V.  Lenthall,  E.  T.  1689,  K.  B.  Carth.    136;  S.  C.  1  form. 

Show,  146;  Stms  v.  Ttms,  1  Show,  98.  Denton  v.  Evans,  M.  T.  1698,   [  27  ) 
1  Lutw.  600.  S.  P.  Anon,  M.T.  1701,  7  Mod.  6^.  Rogers  v.  Matoe, 
Carth,'  1  Abdt  v.  Baxter,  Carth,  1 . 
To  an  action  of  debt  brought  upon  a  judgment,  the  defendant  pleaded  that  Semh.  the 
he  had  brought  a  writ  of  error  to  reverse  the  judgment,  and  concluded  in  a-'*  eAnooi.* 
batement.     Upon  a  general  demurrer  the  plea  was  adjudged  ill,  and  the  de* 
fendant  was  ruled  to  answer  over. 

See  Dyer.  32,  n.  a;  Sid.  236;  2  Vent.  261 ;  1  Mod.  121 ;  3  Salk,  55\  Cowp. 
72;  5  Com.  Dig.  Pleader,  2  W.  39. 

V.     GENERAL  QUALITlis  OF  PLEAS  IN  ABATEMENT.      Smem 

(A)      DlFFBRBNCB   BBTWKEN  PE.BAS  fff  ABATEMENT  AND  PLEAS  llf  BAR.  ^J  ^^^^^^ 

^    ^  a  present 

I.    Evans  gut- «am  V.  Stevbws,  E.  T.  1791,  K.  B.  4  T.  R.  224.  Copet.t  v.  Mtwn 

Dblaunot,M.  T.  1703,  K.  B.  2  Lord  Raym.  1056.  Fec  quire  v.  Kr- "^o*]**  »>• 
'  pleased  ui 

*  BatalUiosgh  "a  irritof  error  pondiog,'*  eaaaot  be  pleaded  to  an  ection  of  debt  on  aabelement 

jadgnentt  becanee  the  transcript  only  and   not   the  record   itself  is  removed;  Adarai   v.  Matter 

T^mlinsoA,  1  Sid.  2S6;  yet  the  Coart  will  nflder  certain  circa mrtances,  stay   the   proceed-  which 

bugs  in  the  action  vntil  the  writ  of  error  is  determined.     See  TaHwell   v.   otaeey,   4  Rerr.  shows  that 

94S4;  Grebe  v.  Abbott,  Cowp..72;  Box  v.  Bennett,  I  II.  Bl.  432;  Er.^wistle  v.  Shepherd,  the  pIsinriflT 

a  T.  R.  78;  Christie  v.  Richardson,  3  T.  K.  78;  Pool  v.  Charnock;  S  T.    R.    79;  Kemp-  cannot  com 

lend  V.  Maeaoley,  4  T.  R.  i436;  Evans  v.  Gilbert.  4  T.  R.  436.  n;  Miller  ▼.  Nawbold,    1 

Eeet,  662;  Spooner  v.  Garland,  2  M.  k  S.  474;  Hawkins  v.  Snnggs,  2  id.    476;  Bedford 

V.  Garrody  1  B.  Moore  258;  2  Chit.  Rep.  191. 
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menee  aa  NA3T0N,  E.  T.  1705,  K.  B.  id.  1949,  MiLia  v.  WtLLlAin,T.  T.  17l«, 

action  at  a  K.  B.  !0  Mod.   160;  id.  243;    S.  G;  Gilb.  318:    1  P.  Wms.  S49; 

ny*>~  S.  C. 

S"'d  d  ia  Actions  for  penalties  under  22  Geo.  3.  c.  41 .  The  declaratton  stated  that 
bv%^  the  plaintiff  sued  as  well  for  the  treasurer  of  the  division  of  the  town  of  S«ft- 
ford  as  for  himself.  After  a  general  imparlance  defendant  pleaded  that  Sea- 
ford  is  not  such  a  division  whereof  or  for  which  a  treasurer  is  or  can  be  ap- 
pointed, and  concluded  in  abatement.  Replication  introducing  new  matter. 
Demurrer  and  joinder. 

Per  Cw.     1'his  plea  is  defective  in  substance,  because  it  does  not  tend  to  , 
afford  the  plaintiff  a  better  writ,  but  conduces  to  show  that  the  pUintiflf  ii  for 
ever  concluded  from  supportini^  an  action  for  the  recovery  of  the  penalties. 

Co.  Lit.  128,  h;  Bro.  V.  M.  252;  1  Bac.  Ab.  Abatement,  N;  1  Com. 
Dig.  Abatement,  B;  Gilb.  C.  P.  200;  see  post. 

ft.     W.  Mainwaring,  G.  B.  MAiiNWARiiro,  and  T.  Cattbris  v.  Nbwvan,  H. 
Heace  a  T.  1800,  C.  P.  2  B.  k  P.  120;  Moffatt  v.  Vammilliokn,  E.  T.  I7»6 

plea  that  K.  B.  id.  124,  n. 

one  of  sere  The  declaration  in  this  case  8tate4  in  substance  that  a  person  of  the  name 
ralpla)otiff«of  Brandes  had  made  a  promissory  note  to  three  persons,  namely  to  Newasan, 
able  wUb**  to  himself  (Drandes),  and  to  T.  Chatteris.  The  note  was  endorsed  to  W. 
the  defend  Main  waring,  G.  B.  Main  waring,  and  T.  Chatteris,  the  plaintiffs  on  record, 
aat  IB  no  The  defendant  pleaded  in  bar  that  T.  Chatteris,  one  of  the  payees  and  en- 
bar,  dorsers  of  the  note,  was  one  and  the  same  person  as  T.  Chatteris,  one  of  the 
(.  28  ]    plaintiffs,  and  that  he  was  jointly  liable  with  the  defendant  as  such  endorser. 

Demurrer  and  joinder. 
Per  Cur,     The  facts  disclosed  in  this  plea  have  been  properly  pleaded  in 

bar,  because  a  plea  in  abatement  ought  to  give  to  the  plaintiff  a  better  writ, 

and  not  show  that  he  can  have  no  action  at  all.    Judgment  for  defendant. 
See  1  Rol.  Ab.  176;  Cro.  Eliz.  554;  Vin.  Ab.  tit«  Abatement,  E.  6;  id.  R. 

*6;  Coo).  Dig.  Abatement,  12;  6  T..  R.  766;  7  T.  R.  274;  8  T.  R.  140;  1 

Eaat,  369;  5  407  id;  1  Carth.  121 ;  1  Saund.  291,  n.  4. 

(B)  What  odght  or  mat  bk  plbaded  i:f  abatement. 

1.    Major  v.  Bride,  E.  T.  1754,  C.  P,  1  Mod.  214;  2  id.  63.  S.  C.  Freem. 
A  matter  208,  S.  C. 

"landed  ia  ^^  ^^^^'  ^  P^^*  '"^^  ^^  ^  ^^^^  P'^^  ^^  abatement,  though  it  may  con- 
aha^tement  tain  matter  in  bar  to  the  action.  10  Hen.  7,  fol.  11;  Salkell  v.  .Shelton,  2 
though  k  Roll.  Rep.  64;  2  Saund.  209,  210,  n;  10  Mod.  192,211;  1  Lord  Raym. 
might  ba  593;  2  id.  1207:  1  Salk.  3.  210;  3  id.  1 ;  1  Lutw.  42;  1  Show.  4;  1  J&Mt, 
pleadable  ^34;  2  Marsh7299;  6  Taunt.  587;  1  Chit.  PI.  434-5,  3d  edit;  and  post,  p. 
■°  **''•        contra. 

..  .  2,  CoAN  V.  Bowles,  E.  T.  1689,  K.  B.  Carth.  124;  4  Mod.  7;  I  Show/15. 
nmrht'to  ba  *^^i  ^  Salk.  205.  S,  C.  not  the  same  point.  Gravenor  v.  STBVENa,T. 
pleaded  in  T-  1712,  K.  B.  10  Mod.  166, 

abatement  Per  Cur,  A  man  shall  never  assign  that  for  error  which  he  might  plead  in 
can  never  abatement,  for  neglecting  to  take  the  objection  in  proper  time  is  his  impni- 
bo  aasigned  jgjjce ;  hence  if  a  feme  covert  bring  an  action  in  her  own  name  by  attorney, 
for  error.     ^^^  ^|^^  defendant  plead  in  bar,  he  shall  never  afterwards  be  allowed  to  aaaign 

the  coverture  for  error. 
if««*r  «f        ^'^  E.  3.  70.  b;  48  Ed.  3.  10.  b,  I  Com.  Dig.  Abatement,  K-  2. 
di.abiniy,    3.     West  v.  Sutton,  E.  T.  1703,  K.  B.  2  Lord  Raym.  853,  1  Salk.  2;  Holt, 
which  3.  S.  C. 

might  have  Per  Cur.  The  plaintiff  had  sued  out  a  ectre  Jaciwi  upon  $  jpdgiiieqt  ia 
b«6n  plead  assize  obtained  against  the  defendant  for  the  office  of  Marshall  in  the  King's 
tion°  noV°  Bench.  The  defendant  pleaded  in  abatement  that  the  plaintiflT  was  an  alien 
p1ea*dable    enemy,  &c. 

to  a  f  eira  *  As  a  plea  most  be  either  In  abatement  or  in  bar;  and  as  a  plea  in  liar  ai^d  in  chief  ar^ 
/aetoa  on  a  ajnonymoas*,  a  dcfondnnt,  when  and«r  an  obltgaiion  to  ploi^i^  in  chief^  ca^aot  plea.d  |p 
jadgment.   abatement.     1  Com,  Plg.  4haleioai)t,  B,  %,  aites  Pal.   w,  ^ 
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P<r  Cur.    The  plee  is  ill,  because  this  matter  ought  to  have  been  pleaded     [  ^^  ] 
to  the  original  actioa;  for  the  platntifF  having  been  admitted  to  be  able  to  re-«. 
cover  jodffOMnt,  he  cannot  be  dtaabled  from  having  execution  upon  it  by  mat-    • 
ter  precedent  to  the  judgment.     A  re$pondeas  ousUr  awarded.     See  Co.  Lit. 
SOS;  1  Sid.  182;  Comb.  186,  311:  Ca.  Temp.  Hard,  237:  Cowp.  7S8;  2 
Sire.  1043. 

4.    Harding  t.  Salkbll.  M.  T.  1692.  K.  B.  1  Salk.  296. 
Id  debt  against  the  defendant  as  executor,  the  defendant  pleaded  in  bar  that  '^^}  ^^^ 
he  was  admTnistrator.  '^lt^*^4 

Per  Cur.    This  is  not  pleadable  in  bar;  for  if  an  action  be  brought  against  ninbtrAtor 
an  administrator  bjthd  name  of  executor,  and  judgment  had  therein,  the  judg-  mut  b« 
flMDt  may  be  pleaded  in  bar  to  another  action  brought  against  him  as  adminis-  pleaded  ia 
tralor.     See  by.  306,  pi.  61 ;  I  Mod.  239;  Comb.  220;  Sty.  386.  •baiement. 

6.     NowLAN  V.  Gbddbs.  T.  T.  1801 .  K.  B.  1  East,  634.  ^t^l^l  ib? 

To  a  declaration,  averring  that  one  of  two  joint  contractors  hnd  been  out-  oatlawry  of 
iawed,  the  defendant  pleaded  mii  tiel  record  of  outlawry;  and  concluded  with  a  a  eo-eoa 
Tierification  and  prayer  of  judgment,  quod  cuperd;  to  which  there  was  a  gen-  tractor, 
•ral  demurrer  and  joinder.  ■■«*  ^*  "" 

Per  Cur.  The  plea  is  in  effect  that  another  joint  contractor  was  not  sued,  *^2**/^|"^' 
which  is  a  plea  in  abatement;  and  therefore  as  the  present  plea  concludes  in  eoocladsf 
iMir,  it  is  bad  on  general  demurrer.     In  the  case  of  Harris  v.  Moor  (cited  in  \^  a  bar»tt  n 
6  Burr.  26 1 4),. it  does  not  appear  on  the  face  of  the  declaration  that  the  other  a  plem  ia 
joint  obligor  had  been  outlawed.     Judgment,  quod  recuperet^  Sic.  bar^andthe 

As  to  the  prayer  of  judgment,  see  2  Saund.  $09,  SlO,n;  Lutw.  42;  1  Show.  pl«;"^>ir  <■ 
4;  1  Lord  Raym.  693;  2  id.  1017;  1  Salk.  3;  2  id.  210;  2  Mod.  64;  10  id.  f"aLmen,' 
192,  21 1 ;  6  Taunt.  687;  2  Marsh,  299;  and  pest.  qaod  eape 

6.     Warmslkt  v.  Macbt.  H.  T.  1821.  C.  P.  6  Moore,  168.  ret. 

To  a  declaration  in  an  action  of  assumpsit  against  the  defendant  as  acceptor  An  irregola 
of  a  bill  of  exchange,  a  plea  was  filed,  which,  after  setting  forth  the  several  "'J^  j"  j 
■totutes  regulating  the  executions  of  |>roce8S,  showed  the  arrest  of  the  defen-  P  ^^^^  .^ 
dant  bv  a  wrong  name,  his  being  subsequently  set  at  large,  the  writ  being  un-  i^^tilable  at 
duly  altered  as  to  the  name,  and  his  being  arrested  again  thereon,  and  conclu-  all  bv  plea, 
deo  by  alleging  that  the  proceedings  in  the  writ  were  absolutely  bad  and  void  be  pleaded 
in  law.     And  this,  &c.  wherefore,  4rc.  ^°  ^^**® 

Special  demurrer  to  plea,  assigning  for  cause  that  the  plea  was  no  answer  """*** 
to  the  plaintiff*'s  declaration,  and  that  the  facts  stated  in  the  plea  could  not  by 
law  or  the  rules  of  pleading,  be  properly  made  the  subject  of  a  plea  in  bar,  or 
answer  to  the  declaration.    Joinder  on  demurrer. 

Per  Pur.  The  defendant  ought  either  to  have  pleaded  the  misnomer  in 
abatement,  or  have  moved  to  set  aside  the  proceedings;  but  as  he  has  adopted 
neither  of  these  remedies,  we  are  of  opinion,  that  as  the  plea  does  not  go  the 
me  A  it  cannot  be  supported .  The  plaintiiF  is  therefore  entitled  to  judgment. 
See  2  B.  &  P.  46;  2  East,  442;  4  East,  31 1 ;  7  East,  163;  8  East,  344;  10 
East,  377;  2  Camp.  396;  16  East,  39;  1  B.  4*  A.  393;  lD.SfR,50\  post, 
tit.  Pleading;  and  Petersdorff  on  Bail,  269. 

L  30  ] 

(C)  What  cannot  bb  plbadbd  in  abatbment. 
I.     Bowler  v.  Spathurst.  E.  T.  1696.  C.  P.  1  Lulw.  31.  That  which 

Declaration  in  assumpsit  for  work  and  labour.     Plea,  auier  action  pendeni,  i<  bad  oa 
on  a  writ  directed  to  the  sheriff  of  Wilts,  with  an  averment  that  both  suits  ^c^^^l^^g 
for  the  same  cause.     Replication,  admitting  the  first  writ,  but  alleging  that  no  ^.|^,^  *^^ 
proceedings  were  had  upon  it,  and  that  another  writ  of  the  same  date  waa  piaadiagt 
sued  out,  directed  to  the  sheriff  of  Southampton.     Demurrer  and  joinder  on  need  not  be 
demurrer.  pleaded  in 

Per  Cur.  The  replication  cannot  be  supported,  for  the  venue  is  laid  in  Mid-«l>»teBieDi. 
dlesex,  and  the  plaintiff  by  his  replication  confesses  that  the  writ  to  which  the 
defendant  has  appeared,  and  on  which  the  plaintiff  has  declared,  was  directed 
to  the  sheriff  of  Southhampton,  which  cannot  be  correct,  for  the  action  is  laid 
in  Middlesex.     By  the  allegation  that  the  appearance  of  the  defendant  was  on 
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a  wril  directed  to  the  sheriff  of  Soothamptoiiy  the  plaintiff  has  of  his  own  show- 
ing falsified  his  writ.  Judgment  was  given  that  the  writ  should  abate.  See 
11  Ass.  pi.  9;  4  Edw.  4,  32;  3  Co.  16;  1  RoL  176;  Hob.  S81:  Cro.  Car. 
272. 

2.     Axon.  M.  T.  1704.   K.  B.  3  Salk.  1.     Owew  v.  Botler.  T.  T.  1697. 
IbtteriB  K.  B.  1  Ld.  Raym.  345;  Comb.  4ff8;  S.  C.  Barber  ▼.  Palmer.  T.  T, 

be  pleaded  *""  ^'  Tillt.  2  Lord  Raym.  1207. 

IB  ftbata  An  administrator  brought  an  action  of  debt  on  a  bond;  the  defendant  plea* 

meot.         ded  in  abatement  that  administration  was  granted  to  another.     Demurrer  and 

joinder.  • 

That  which     p^r  Cvr.  Defendant  must  answer  o? er,  for  matter  in  bar  cannot  be  pleaded 
"•^^(•''"in  abatement.      See  supra;  21  Hen.  6,  n.  18;  7  Hen.  6, 13;  3  H.    7,   14; 
Mni^l  b    ^^'  ®"«^»  ^^i  Cro.  Eliz.  102,  1 11 ;  Yelv.  1 15;, Dy.  202,  pi.  69. 
me  cannot  ^'     Facquirb  v.  Ktfvaston.  £.  T.  1705.  K.  B.  Lord  Raym.  1249. 

be  pleaded  To  an  action  ef  assumpsit  the  defendant  pleaded  in  abatement  that  the  promr 
in  abate  iges  in  the  declaration  were  made  ttei  jour,  which  was  after  the  commenoement 
mem:         ^f  ^y^^  action,  and  traversed  that  they  were  made  before,  to  which^  the  plaintiff 

lendant  can  ^^  ^^*  AUhongh  property  is  in  a  stranger  or  prtf  en  atUer  Iten,  may  be  plea* 
jiot  plead  ded  either  in  bar  or  in  abatement  in  replevin,  there  is  no  analogy  between  the 
Ahat  the  pro  plea  of  noncepif  and  the  general  issue  in  assumpsit.  In  (he  former  these  mat- 
^'^^rf  ^^^^  could  not  be  given  in  evidence  under  nan  eepU^  though  in  the  latter,  under 
Uie  com  '^  non  assumpsit,  they  might;  and  that  if  there  had  been  any  fhct  to  support  this 
jBencement  P^^^  ^^®  defendant  should  have  pleaded  the  general  issue. 
«f  the  ao  See  James  v.  Fowks,  12  Mod,  107;  Brown  v«  Cornish,  1  Lord  Raym.  217; 
tionandootVanhaltonT.  Moss,  2  Ld.  Raym.  787;  1  Holt,  N.  P.  16;  Form  of  Demurrer 
before.        to  Plea  that  it  amounts  to  the^eneral  issue,  3  Chit.  PI.  57  J ,  3d  edit. 

4.     Anon.  T.  T.  1676.  C.  P.  1  Mod.  250. 
jwr     'no  t     '^  defendant  pleaded  non  tenure^  and  commenced  his  plea  quod'  pentaUe  r^ 
ho  pleaded  ^^^-  ^'^^^  dehtiy  but  concluded  it  in  abatement. 

is  abate  P^  Cur.  Aon  tenure  is  a  plea  in  bar.     The  conclusion  is  incorrect,  but  the* 

«MBt;         defendant  may  amend  it.     See  4  Bac,  Ab.  105;  1  Lord  Raym.  229. 

Ji  iolJao  ^'     Hackbt  V.  TiLLT.  M.  T.  1704.  K.  B.  2  Ld.  Raym.  1207. 

Aioa  by  an  Debt  on  bond  by  the  plnintifTas  administrator  of  T.  H.  deceased.  The  bond 
«dminiatra  was  dated  20th  May,  1695,  and  administration,  was  stated  to  have  been  gran^ 
4or,  a  prior  ted  to  the  plaintiff  on  the  14th  May,  1705.  The  defendant,'afler  craving  over 
grant  of  ad  Qf  ^y^^  letters  of  administration,  pleaded  in  abatement,  that  before  the  granting 
tioiiTo'a  ^^  ^^^  letters  of  administration  to  the  plaintiff,  prior  letters  had  been  granted 
Ahirdpenon^^  J.  S.  who  had  taken  upon  himself  the  administration  of  the  intestates  effects, 
and  is  still  alive.     To  this  plea  the  defendant  demurred.  ^ 

In  support  of  the  demurrer  it  was  contended  that  the  matter  stated^  the 

plea  could  not  be  made  available  in  abatement,  as  it  entirely  destroyed  all  right 

of  action  in  the  plaintiff.     Hence  it  has  been  ruled  that  if  a  suit  be  brought 

against  a  defendant  as  executor,  and  the  defendant  pleads  that  J.  S.  died  in- 

No  advaa   testate,  and  the  administration  was  granted  to  him,  this  is  no  bar  to  the  action, 

lace  can  be  but  only  pleadable  in  abatement.*  In  this  opinion  the  Court  concurred.  Judg- 

teten  by     ment  of  reBpondcas  mister  awarded. 

Catomentof  ^'     Harecourt  v.  Hastings.  E.  T.  1691.  B.  K.  3  Salk.  19. 

a  denrarm  ^°  ^^  action  of  assumpsit  the  defendant  pleaded  in  abatement  that  the  dec- 
bla  defeat    laration  was  uncertain,  and  in  other  respects  defective. 

inUiedeela  Sed  Per  Cur.  It  shall  not  be  allowed  for  the  defendant  to  take  advantage  of 
7^!?T*  k  *°^  ^TTon  apparent  in  the  declaration  under  a  plea  in  abatement;  he  ought  to 

I    !i  !5*  <^®n*w'^'     Judgment,  that  he  answer  over. 
Sal  kdg        '^'     DocKMiNiQUE  V.  DaveN'ant.  T.  T.  1703.  I  Salk.  220,  6  Mod.  1*98. 
meat  will        P^  Ctxr.    If  a  defendant  demur  in  abatement,  the  Court  will,   notwithstan- 

be  given.         •  Gronwell  ▼.  Selby,  2  Ley.  190;  Dy.  202.  pi.  69;  8  H.  7.  14;  4.  H.  7.  17;  7  H.  «. 
18;  81  H.  6,  18;  1  Biownl.  97;  Yelv.  116. 


ABATEMENT.— P£his  in-  When  to  ht  PUaded,  tS 

^Si  S^^®  ^  ^'^^^  judgment,  because  thefe  cannot  be  a  demurrer  in  abatement; 
for  tf  the  matter  be  e.ttrindtc,  the  defendant  must  plead  it;  if  intrinsic,  the' Court 
win  take  notice  of  it  themselves.    9eo  1  Show.  91. 


*  (D)  When  a  plea  is  adatbment  bt  one  op  several  suppicies  poii  all 

Stapler  v.  Hetdon.  1703.  T.  T.  K.  B.  2  Lord  Raym.  926.  A  {^m  hi 

Per  Cur.  Although  a  bill  may  be  abated  as  td  part  of  the  trespass,  and  ■^^••"'•■'* 
stand  good  fur  the  rest,  yet  we  never  knew  it  abated  as  to  one  defendant  and  b^i^^n^ 
stand  good  against  the  other.  Hon  ^  x^ 

See  Hob.  1250;    I  Com.  Dig.  Abatement,  1.3;  Chit<  PI.  444.  and  447.  3dalK 
edit.;  1  Saund.  2»5;  2* id.  210.  n. 


VI.  WITHIN  WHAT  TIME  TO  BE  1>1£a15E15;  [  ^  J 

(A)  In  General, 

1.  Long  ▼.  Miller.  T.  T.  1742.  K,  B.  1  Wils.  23.  S.  C.  2  Stra.  1  ItfSl.     S. 

P.  Anderson  t.  Baddislade.  £.  T.  K.  B.  176. 2  id.  1'268;  AnoN.  T^ 
T.  1703.     K.  B.eMod.  175.     Anon.  E.  T.  1701.     K.  B.  11  Mod. 
3.     HoLDiTCQ  V.  AiNswoRTH.  E.  T.  1693.    K.  B.  Comb.  251.  Bran- 
don V.  Payne.  E.  T   1787.     K.  B.  1  T.  R.  689.  Jennings  v.  Webb. 
T.  T.  1786.     K.  B.  1  T.  R.  278.     Smith  v.  Milnes.  E.  T.  1790. 
K.  B.3T.  R.  617.     Doughty  v.  Lascelles.  H.  T.    1792.  K.  B.  4 
T.  R.  5^.     Harbord  V.  Perigal.  5  T.  R.  210.     Hutchinson  v.  Piass  to  a 
Brown.  E.  T.   1797.    K.  B.  7  T.  R.  298.     Binns  v.   Morgan.    llbatsmMit 
East,  411.     BiNFiBLD   V,  Maswell.  H.   T.    1812.    15  East,   159.  n""*^ 
Smith  v.  Whymall.  M.  T.  1785.  K.  B.  cited  Tidd,  663.  n.  a.  7lh  ed.  jj]^]^^^^ 
Anon.  E.  T.  1722.     C.  P.   Ca.  Prac.  23.     Biddlebton  v.  Atcbbr- ^'   '^|^^ 
lby.  E.  T.  1730.  C.  P.  Ca«Prac.64;  Prac.  Ree^.  286.  Threlkeld  thedeliveiy 
V.  (xoodpelloiw.  T.  T.  173^.  C.  P.  Barnes.  224.  Maund  v.  Mawlbt.  or  filing  % 
T.  T.  1801.  Excheq.  Forr.  149;  »«t>c«  ^P 

Declaration  was  delivered  within*the  term;  a  rule  to  plead  w«s  given  on- the  ^t'*^^^^^* 
/7th,  which  expired  on  the   llth;  •  defendant  applied  for  further  time  to  plead,  d^olarfttioi^ 
but  no  order  was  obtained.     The  defendant,  after  the  time  for  pleading  had  be  deliver 
expired;  and  before  plaintifi  had  signed,  judgment,  pleaded  in  abatement.  ed  or  filed' 

Pier  Cur.  The  plaiutifTis  entitled  to  judgment;  for  pleas  in  abatement  must  after  the 
be  pleaded  wkhin^four  days,  if  the  declaration  be  delivered  before  the  last  four  ^^^f^^*  ^^ 
days  in  term;  if  in  these  last  four  days,  defendant  must  plead,  aAer  <^ H^^^^i^l  i|[2[  {J|)ir 
imparlance,  within  the  fir.<«tfour  days  of  the  ensuing  teroK  days  of  th* 

See  Style,  P.  R.  458,468;  Willes,  23t>;  1  Tidd.  662.  7th  ed'.;  2  Arch,  term:  in 
Prac.  K.  B.  l;    I  Com.  Dig.  Abatement,  I.    h8;   1  fiac.  Ab.  Abatement,  C;«:therof 
Vin.  Ab.  til.  Connusance,  691;   1  Saund.  1.  n.  2;  I   Chit.  Pk  448.  3d  ed.; 'fhlchM.ee 

Gill^  K.  B.  3 1 7 ;  Gilb.  C.  P.  1 83,  1 84.  *^**  ?*7«d 

m  '     _  '  int  in  the 

2.  ASbifYMous.  M.  T.  1701.  7  Mod.  62.  Anon.  M.  T.  1697.  K.  B.   1  Salk.  Kieg'e 

367.  Hold  ITCH  v.  Ainswortv.  E.  T.  1693.  K.  B.  Comh.  251.  Bench  nay 

It  was  staled  by  the  secondary,  and  acquiesced  in  by  the  Cbitrt,  that  if  a  within  tho* 
declaration  be  delivered  the  last  day  of  a  term,  the  defendant  shall  have  four  ^*^  ^^"' 
days  in  a  subsequent  term  to  plead  in  abatement;  or  if  the  declaration  be  de-  ^J*^  ^mra^ 
livered  on  the  Inst  day  of  the  term,  as  of  a  precedent  term,  the  party  shall  hare  p\^d  in   ^ 
four  days  after  the  actual  delivery  of  the  declaration  to  plead  in  abatement.        abatement 
See  R.  E.  5  Ann.  a,  K.  B.;  1  Tidd,  662;  1  Arch.  Prac.  K.  B.  2.  -  of  the 

3.  Thrblkeli)  V,  Goodfellow.  M.  T.  1733.  Ca.  Prac.  C.  P.  P.  78;   Prac.  {^*'*"'* 

Jlcg.  C.  P.   I;  flames,  224.  S.  C.  Napier  v.   Biddlb.  M.  T.    1735.    i  33  -1 
Barnes,  534.  S.  P.  jihUr  \i 

On  a   motion  to  have  the  imparlance  roll  brought  into  court,  that  a  spe-  the  Com 
cial  imparlance  nnght  be  entered,  to  enable  the  defendant  to  plead  in  abate- naan  Pleaa 
ment;  the  question  was,  whether  a  plea  in  abatement  could  bfe  pfeaded  within  J^'*''**?* 
the  first  four  days  of  the  subsequent  term  without  a  special   imparlance,  or.  "^/^J**" 
whether  a  special  imparlance,  should  be  granted.  jif  I  inpar 

By  the  Court.     It  is  the  established  practice  where  tho  declaration  is  deKv-  laaot, 


14  A BAT£MENT.--Pbo«  in.— What  to  ht  pitied. 

whieh  is  ered  so  late  that  the  defendant  is  not  oblieed  to  plead  in  the  aufte  tenoi  fi>r  hin 
Sta"^^  hi  ^^  ^PP^y  ^^  ^^®  prothonotary  for  a  apeciar imparlance,  within  the  first  foar  dare 
BotariM  '°  '^®  succeeding  term,  or  he  cannot  plead  in  abatement,  which  he  woind 
be  entited  to  do,  on  obtaining  such  special  imparlance;  but  to  all  declaratione 
where  the  defendant  is  to  plead  the  same  term,  the  defendant  may  plea^ 
in  abatement  within  four  days  after  declaration  delivered,  without  any  inr- 
parlance;  but  in  such  case,  after  the  four  days,  no  such  plea  shall  be  accepl- 
ed,  though  no  rule  to  plead  be  given.  See  Grant  v.  Lord  Sondes,  %  BL  Rep^ 
1196. 


(B)  Before  declaration. 
Douglass  v.  Green.^H.  T.  1820.  K.  B.  2  Chit.  Rep.  7. 
Defendant  in  this  case  was  arrested  by  a  wrong  name,  but  immediately  in- 
Defendant   formed  the  plaintiflTof  the  mistake,  and  before  declaration,  filed  a  plea  in  ibate- 
«annoc        ment.     On  the  following  day  the  plaintiflT  declared  against  defendant  by  his 
plead  IB  a    right  name,  and  signed  judgment  as  for  want  of  a  plea,  the  defendant  having 
baiement     neglected  to  plead  de  novo.     Defendant  moved  to  set  the  judgment  aside. 
decUratioa       ^^^  P^  ^^'     ^^defendant  pleads  before  the  plaintiff  declares,  it  is  coosid- 
baa  been     ^^^^  ^  no  plea.    Judgment  has  been  therefore  regularly  signed.  R.  Ref. 
filed  or  de       Vide  4  East,  448. 
lirered.  : ■.  ■ 

(C)  Before  appearance. 

A  plea  in  Wakefield  r.  Marden.  M.  T.   1807.  K.  B. «  Chit.*  Rep.  8, 

b  forede  ^  ^"^^  "^^'  ^^  ^^^  aside  judgment  for  want  of  a  plea,  on  the  ground  that  a  plea 
feodaoi  haa  ^^  abatement  had  been  duty  filed.  Std  Per  Cur,  Ahhough  the  plea  may 
•aiered  an  have  been  regularly  filed,  yet,  as  the  defendant  has  not  entered  an  appearaacar 

appearaoee  the  judgment  is  correct.     K.  Dis.     See  I  Tidd,  471^  603.  '7th  ed. 

m  a  sal  lily.  - 

(D)  Before  bail  put  in. 

I   34  J  I   y^  Hicks.  M.  T.  1670.2  Keb,  824;  I  Vent.  154.  S.  C. 

in  tn?^  P«r  Cur.  Afier  a  defendant  has  himself  put  in  bail  eenferally  he  canlkQ^I 
elfl  baT^de  p'^^^  misaddition  in  abatement,  though  if  be  put  in  specially,  or  put  in  by  ma* 
feodant  ean  Other,  they  may  plead  it  in  abatement.  See  Hole  v.  Finch,  2  Wils.  393;  Mer- 
not  plead  edith  v.  Hodges,  2  N.  R.  453;  Gould  v.  Barnes,  3  Taunts  504;  post,  tH.  Ad^ 
niaadditiondition;  Misnomer. 

meni'*red  *•  ^^'H^^^**  ^'  ^OLKs.  M.  T.  1691.  C.  P.  3  Lev.  343. 

vide  infra.        I^ebt  on  bond.     Plea,  that  the  defendant  is  privileged  as  cu$to$  hrmum  of 

the  Court  of  King's  Bench;  replictrtion,  that  he  ought  not  to  be  admitted  Up 
Privilege'  ^^^'*^  himself  of  his  privilege,  because  K  appears  on  the  return  of  the  cmnoB 
may  be  that  he  has  put  in  special  bail.  Demurrer  to  replication.  In  support  of  the 
plended  in  demurrer  it  was  contended,  that  the  defendant,  hy  the  act  of  putting  in  special 
abaiement  bail,  had  submitted  to  the  jurisdiction  of  the  Court,  and  therefore  could  ^a-> 
aiandinc  vail  himself  of  this  privilege.  Sedper  Cur,  Putting  in,  either  special  or^mp^ 
bail  haa  ^^^  bail,  is  no  admission  of  the  jurisdiction  of  the  court;  for  until  bail  is  put 
bees  pat  in.  in,  (he  defendant  is  not  in  a  situation  to  plead,  not  is  the  plaintiff  bound  to 

declare  against  him.     Demurrer  overrtiled.     See  ftost^  tit.  Additioin;    Mis' 

nomer;  Privilege;  and  1  lA  Raym.  249;  1  Balk.  &;  Barnes,  94;  3  T.  R. 

611. 

3.  Saunders  v.  Oven.  M.  T.  1822.  K.  B.  2D.  &  R.  252, 

And  now  fhe  plaintiff  declared  de  bene  esse,  and  demanded  a  plea;  defendant  pleaded 
put  T^er  '"  abatement,  hut  did  not  put  in  and  perfect  special  bail  until  after  be  had  plea^ 
ihe  plea  ia  ^^^ '  ^be  plaintifftreated  the  plea  as  a  nullity,  and  signed  interlocotory  j^dg" 
a  aniitj.     ment.     A  rule  nisi  was  obtained  to  set  it  aside. 

Sed  Per  Cur,     The  rule  must  be  discharged  with  costs« 

4.  DnuDALE  y.  Neilsox.  T.  T.  1802.  K.  B.  2  East,  400. 

ednot  After  putting  in  and  justifiying  special  bail  in  the  country;  the  defendant^ 

rifv  in  V"*^°  being  served  with  a  declaration,  filed  a  plea  in  abatement.  Notice  of  ex* 
eoaniry  ception  was  giv«n  on  the  following  day,  in  consequence  of  which  the  bail 
casae;        afterwards  justified  in  court;  but  notwithstanding  the  bail  baring  jiastified, 


ABATEMENT.— P/«a*  to.— To  Uu  Writ:  K 

judgment  was  signed  by  the  plaintiff  on  the  day  after  the  justification,  aa  for 
want  of  a  plea,  and  notice  given  of  his  intention  to  execute  a  writ  of  inquiry. 
A  rule  nisi  was  now  obtained  to  set  aside  the  interlocutory  judgment  signed  by 
plaintiff,  with  costs,  and  ibr  a  stay  of  proceedings. 

Per  Cur.  The  defendant,  after  he  has  put  in  bail,  is  regularly  in  court,  un- 
less it  ultimately  turn  out  that  they  are  unable  to  justify,  here  the  defendant 
has  done  all  that  was  in  his  power,  and  all  that  the  nature  of  the  circumstances 
would  admit.     Rule  absolute. 

See  1  Salk.  98,  6  Mod.  24,  1  T*  R.  635,  2  id.  719,  4  id.  678. 

5.  BiNNS  V.  Morgan,  T.  T.  1809,  1 1  East,  4!  1,  S.  P.  Hopeinson  v.  Henrt^ 

M.  T.  1810,  13  East,  170.  r  35  1 

Rule  to  set  aside  an  interlocutory  judgment  signed  as  for  want  of  a  plea.  ^  .       I 
Afler  the  defendant  was  arrested,  a  declaration  was  filed  conditionally  on  the  ^^^g  chwte 
20th  of  April;  the  bail  aflcrwards  justified.     The  plaintiff  demanded  a  plea  on  provided 
the  1st  of  May,  and^on  the  2d  of  May  the  defendant  filed  a  plea  of  misnomer,  tbey  benltt 
The  question  was,  whether  the  plea  was  filed  in  proper  time  ?  mately  pwr 

Per  Cur.     The  plea  is  clearly  out  of  time,  the  defendant  should  have  put  in  ^«^^«d  in  ^ 
bail  within  the  four  days  allowed  by  the  practice  of  the  court  for  pleading  in   ^^  '°^^* 
abatement,  the  proceedings  would  then  have  been  regular,  and  the  bail  might  j^  ^|^^  y^ 
eflerwards  have  been  perfected.     Rule  discharged.  cheqoer  a 

See  Holland  v.  Sladen,  M.  47  Geo.  3.  K.  B.  in  notis,  11  East.  411.  defendant 

6.     Maund  v.  Mawlet,  T.  T.  1801,  Excheq.  149.  S'ablir* 

The  defendant,  an  attorney,  was  arrested  in  Easter  vacation  upon  process  ment  with 
returnable  on  the  first  return  of  Trinity  Term.     Four  days  afler  the  return  of  io  the  first 
the  writ  he  put  in  bail  which  were  excepted  to,  and  afterwards  justified;  im-fo^r^lAy*^ 
mediately  after  which  the  defendant  tendered  a  plea  of  privilege  in  abatement,  ^^^     V.u 
which  the  plaintiff  refused  to  accept,  and  signed  judgment  as  for  want  of  a  ^^^  \nd^ 
plea.     It  was  contended  on  behalf  of  the  plaintiff,  that  the  rule,  that  a  plea  in  jQgtiiy  his 
abatement  must  be  put  in  within  four  days  after  the  return  of  the  writ,  is  per-  bail,  wheth 
emptory,  and  therefore  if  the  defendant  wish  to  avail  himself  of  such  a  plea,  «r  the  plain 
he  must  justify  his  bail  within  that  time.     The  Court,  adopting  this  opinion,  ^'°  ucept 
discharged  the  rule  with  costs.  not,  Qu*' 

.  — — — ^— —  —  f^g^  If  uQi 

(£)  After  forfeiture  of  bail  bond.  overruled; 

Anon,  T.  T.  1701,  2  Salk.  619.  Pidetupra. 

If  a  forfeiture  of  the  bail  bond  be  incurred,  and  the  Court  as  an  indulgence,  ^f^^^  I^^H 
dtay  proceedings  thereon,  the  defendant  cannot^af^erwards  plead  in  abatement  bond  forfeit 
to  the  original  action,  but  must  plead  over  to  the  merits.  ed,  derend 

See    Garrett   v.    Johnson,    2  B.    ^    P.    465;     1   Salk.    7;    Willes,  46 1 ;  «nt  cannot 
Barnes,  96;  3  Taunt.   565;  post,  tit.   Misnomer;  and  PetersdorflT  on  B*»^  blTtemJitto 

^^'  ^  thV"ig"na*l 

"  '  action. 

(P)  After 'A  general  imparlance.  L  3^  1 

1.  Granwell  v.  Sibley,  E.  T.  1776,  K.  B.  2  Lev.  190.  S.  P.  Harebr  v. 
MoRELAND,  T.  T.  1696,  K.  B,  2  Lev.  197,  Dacres  v.  Dungomb,  H. 
T.  1671,  1  Vent.  236;  2  Lev.  82;  3  Keb.  127.  S.  C.  Barring- 
ton's  case.  Hardres,  164.-  Barcelot  v.  Burton,  E.  T.  1686,  C.  P. 
1  Lutw.  22.  Anon.  M.  T.  1669,  K.  B.  1  Mod.  15.  Hall  v.  Jack- 
son, E.  T.  1697,  K.  B.  Comb,  479.  VVentworth  v.  Sciuib,  E.  T. 
1700,  C.  P.  I  Lutw.  43.  Camfield  v.  Warren,  E.  T.  1699,  1 
Lutw.  639.  Duncomb  v.  CHaRCH,  M.  T.  1696,  I  Lord  Ra/m.  93 
CoLViN  V.  Flrtcuer,  E.  T.  1721,  K.  B,  8  Mod.  43;  1  Stra,  520. 
S.  C.  Napper  v.  Biddle,  M.  T.  1735,  C.  P,  Barnes,  334.  Threl- 

*  A  defendant,  however,  cannot  plead  in  bar  antil  the  bail  are  petfected;  and  if  he 
plead  before;  the  plea  may  be  treated  as  a  nullity,  alihoagh  the  bail  snbaeqaently  jostifj. 
4  T.  R.  678.  See  obsorvations  on  thia  case  by  La wf  once,  J.  in  Dimsdale  v.  Nielsen,  2 
East.  407. 
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KBLD  V.  GooDFELLow,  E.  T.   1751,  C  P.  Baitief*,  254.  Grant  ▼. 
Lord  Sondes,  K.  T.  1775,  C.  P.  "1  Bl.  Rep.    1094.  Etans  v.  Srr- 
TEX9,  E.  T,   1791,  K.    B.  4  T.  R.   ^24    Buddlb  v.  Willson,  T. 
T.  1795,  K.  B.  6  T.   R.   8b9.     Onslow  v  Smith,  E.  T.  1801,  C. 
P.  2  B.  St  P.  385.     Llotd  t.  Williams,  E.  T.  1814.  K.  B.  2  M,  k 
S.  484. 
Matter  in         Jq  qq  action  of  debt  against  defendant  as  executrix  of  her  husband,  the  dc- 
cannoTbe^  fendant  pleaded,  after  a  general  knparlan  e,  that  her  husband  had  died  intea- 
pUaded  af  ^^^®>  *"^  ^^^^  administration  had  been  commKted  to  her  absque  hoc,  that  she 
tera  gener  waa  executrix,  and  ever  administered  as  such.     To  this  plea  the  plaintiff  de- 
al impv      niurrcd. 

^^'^^^  Pkv  Cur,     This  plea  is  clearly  a  plea  in  abatement,  and  cannot  thereiure  be 

pleaded  after  a  general  imparlance.  Vide  Semb.  contra,  Green  v.  Moore,  5 
Mod  II;  2  Keb.  143,  pi.  16;  and  see  Dy.  210;  Doc.  Plac.  234;  Latch.  83; 
Willes.  239;  1  Com.  Dig.  Abatement,  120;  Vin.  Ah.  Connusaoce,  p.  59  L;  I 
Bac.  Ab.  Abatement,  C;  2  Saund.  1,  n.  4;  I  Chit.  PI.  423;  1  Tidd.  663,7th 
ed;  2  Arch.  Prac.  1;  post,  tit.  Addition,  Attorney,  Jurisdiction,  Misnoner, 
li^onjoiBder,  Privile^^e. 

2.     Barcelot  v.  Burton,  E.  T.  1686,  C.  P.  I  Lutw.23. 
A  dff  •SssumpsU  for  goods  sold  and  delivered;  plea,   coverture  in  abatement;  re- 

pfeaded  th«  P^'c^^ioi^}  that  the  plea  is  in  abatement,  and  it  is  pleaded  after  a  general  impar- 
imparl«oc6  iAn<^o.     Judgment  of  respoTideas  ouster  awarded. 

may  be  re  See  2  Saund.  I,  n.  2;  Forms,  1  Lutw.  23; 3  Inst.  CI.  39;  CKft,  18,  p).  46; 
pKed  bv       19,  pi.  50;  20,  pi.  53'-4. 

t^p^.  3-     Dacres  v.  DtTNcoMV,  H.  T.  1671,  1  Vent.  23^5. 

In  trover  the  defendant,  after  a  general  imparlance,  pleaded  auUr  adiom 
Bat  if  the  Pendent  for  the  same  property. 

plainiiffre  Per  Haie,  C.  J.  Though  after  an  imparlance  the  defendant  cannot  plead  a 
9hjn9^9^d  misnomer,  or  the  like,  or  ancient  demesne,  because  this  b  an  admisaioa  that 
rin  "*"IlJ«  ^  ^^S,^^  to  anaver  the  writ,  yet  such  a  plea  in  abatement  as  this  may  be  re- 
cing  the  es  ^®'^^^*  ^ut  this  comes  not  in  question,  because  the  plaintiff  has  replied  to  it, 
toppel,  tho  ^^^  has  not  demurred.     See  2  Saund.  3,  n;  1  Sid.  319,  pi.  9;.  I  Latw.  23;  1 


defect  in  aid  Com.  Dig.  Abatement,  I. 

•f*'  «  ,    4.     Buddle  v.  Willson, 
I-  ^*    f  »LE,  M.  T.    1735, 


T.  T.  1795,  K.  B.  6  T.  R.  369.  Naffer  v.  Bed- 
C.  P.  Barnes,  334.  Brrwstrr  v.  Caffer,  H.  T« 
1749,  C.  P.    I  Wils.  261 ;  S.  C.    1  W.  Bl.  51.  Onslow  y.  Smith,  E. 
T.  1801,  C.  P,  2  B.  *  P.  384.  Evans  v.  Stevens,  E.  T.  1T9I,  K.  B. 
4  T.  R.  224.  Lloyd  v. Williams,  E.  T.  .1814,  K.  B.  2  M.  &  S,  484. 
A  declaration  tvas  filed  as  of  Hilary  Term  against  the  defendant,  for  the  loss 
Advantatr    of  property  entrusted  to  his  care,  in  the  capacity  of  a  common  carrier, 
howevar'of     "^^^  defendant,  afier  an  imparlance  lo  Easter  Term,  pleaded  in  abatement, 
the  rrrega    ^^^^  1^®  goods  mentioned  in  the  declaration  were  delivered  to,  and  received 
kriijT  may  by,  the  defendant  and  certain  other  persons  jointly,  who  were  his  co-partners, 
be^falwn  ao  General  demurrer  to  plea. 

JI*^*^*"**     It  was  contended,  that  though  the  defendant  might  not  in  strictness  be  eDti- 
y^^  tied  to  plead  in  abatement  after  a  general  imparlance,  yet  the  mode  adopted 

by  the  plaintiff  was  not  a  proper  manner  of  taking  advantage  of  the  objection; 
that  the  omission  to  file  the  plea  in  proper  time  is  a  mere  matter  of  irregulari- 
ty, and  not  such  a  defect  as  could  be  made  available  on  general  demurrer. 

Per  Cur,     We  are  clearly  of  opinion  that  the  plea  is  untenablo  after  a  gen- 
eral imparlance,  and  that  judgment  of  rcspondeas  oitsier  must  be  awarded. 

6.     DouGHTT  V.  Lascelles,  H.  T.  1792,  4  T.  R.  520.  Blackmorv  v.  Flb- 

mtng,  M.  T.  Douglas  v.  Green,  H.  T.  1820,  K.  B.  2  Chit.  Rep.  7, 

7  T.  R.  446. 

The  declaration  in  this  case  had  been  delivered  before  the  essoign  day  of 

Michaelmas  Term,  entitled  as  of  Trinity  Term,  with   notice  to  plead  within 

Ortbe  plain  the  first  four  days  of  the  former  term;  the  defendant  within  that  time  pleaded 

tiff  may      a  misnomer  in  abatement^  but  the  plaimiff  having  signed  judgment,  a  rule 


,» 
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was  obtained  to  to  set  it  aside.     In  showing  cause,  it  was  argued  that  the  mis*  *^^  i\H 
nomer  should  have  beeir  pleaded  not  only  within  the   first  four  days,  but  as  of '°^°^'* 
the   precedent  term;  and  timt  as  it  was  neither  pleaded  as  of  the  preceding 
term,  nor  aAer  a  special  imparlance,  the  plaintiff  was  entitled  to  retain  his 
judgnoeot.     The  Court  concurring  in  this  opinion,  the  ruto  was  discharged. 
See  2  vSound.  1,  n.  g^  Jennings  v.  Webb,  I  T.  R.  277;  2  Saund.  1,  a.  2. 

6.  Holme  v.  Dalby.  M.  T.  1819.  B.  K.  1  Chtlty,703;  S.C.  3  B.  c^  A.  259.  The  pree« 

A  bill  was  filed  in  vacation  as  of  the  preceding  term,  with  the  usual  memo- ding  <»•«• 

randum.    The  defendant  pleaded  his  privilege  in  abatement,  entitled  general-^*  °®*  ■!!.- 

ly  of  the  succeeding  term,  without  any  imparlance.     Judgment  was  signed  *8fiie/tn%a 

for  want  of  a  plea,  and  a  rule  nisi  obtained  to  set  the  judgment  aside.  cation; 

Per  Cwr,  The  general  rule  which  authorizes  the  pJaintitT  to  sign  judgment  henco  a  d« 

as  for  want  of  a  plea,  when  a  plea  in  abatement  is  entitled  of  a  term  subse-  r«ndant, 

qnent  to  the  declaration,  and  pleaded  without  an  imparlance,  cannot   possibly  ^iil»®»*"a 

apply  to  a  case  of  this  nature,  where  it  appears  on  the  face  of  the  bill  that  no  J^*"?^?*** 

innparlance,  could,  without  incongruity,  have  been  stated,  as  the  bill  was  not  in  ^  pleain 

existence  during  any  part  of  the  prior  term.     R.  Ab.  abatement 

:See  Willes  f.  Walker,  2  Saund.  2,  n.  2.  wiihin  the 

_«___«_-«. ftnt  fbar 

(G)    ApTRR  SPECIAL  IMPARLANCE.  fifn*  *^^ 

1.     Gawbn  v.  Surbt.  T.  T.  1682.  C.  P.   I  Lutw.  6.  I^m!^*** 

The  defendant,  aHer  a  special  imparlance,  pleaded  outlawry  in  abatement,    [  38  1 
and  produced  the  capias  vilat^alum^     Demurrer  and  joinder.    Judgment  of  re-  After  a  epa 
9pondeas  otuter  awarded,  because  the  plea  commenced  by  stating  a  full  instead  cial  impar 
of  a  half  defence      As  to  the  impurlance,   see  Grant  v.  Sondes,  2  iU.  Rep.  laDce.defeii 
1094;  Bac.  Ab.  Pleas,  C  4;  2  Salk.  8.  dant  may 

I.     Barker  v.  Forrest.  M.  T.  1722.  K.  B.  1  Stra.  532.  abauiwat; 

In  the  Common  Pleas  the  defendant,  after  special  imparlance,  had  pleaded 
liis  privilege  as  an  attorney  of  the  Court  of  King's  Bench  in  abatement;    the  Bat  not  tv 
plaintiff  negatived  th«)  privilege  in  the  replication,  and  concluded  to  the  coun-ihe  jariwdia 
"try.     Demurrer  to  replication  and  joinder.      On  a  writ  of  error  to  the  King's*'®"  of  iha 
Bench,  that  Court  said,  'that  although  the  conclusion  of  the  replication  was^**^ 
bad,  yet  the  plea  could  not  be  supported,   as  it  was  filed  after  an  imparlance,  u^i^g,  ji  ^ 
though  a  special  one.      Sed  vide  Clapham's  case,  Hard.  362,  where  it  is  said  parsooal 
that  personal  privilege  can  be  pleaded,  if  the  imparlance  be  salve  omnibus  ad- privilege, 
vantagiis  quibuscunque.     Vide  post  Neave  v.  Nelson,  1  I^ev.  54-,  I  Keb.  195,  Q^^'*^ 
2^,  256;  1  Com.  Dig.  Abatement,  J;  Bac.  Ab.  Pleas,  C.  4;  1  Chit.  PL  424, 
-2ded.;  Giib.  C.  P.  184. 

^H)  After  a  general  special  imparlance. 

1.     Neave  v.  Nelson.  H,  T.  1660.  I  Lev.  54;  I  Keb.  195,  S.  C. 

In  debt  in  the  King's  Bench  against  an  attorney  of  the  Common  Pleas  who  Aftar  a  go« 
imparled  specially;  saving  to  himself  all  exceptions,  and  pleads  his  privilege.  ^**'■*  •P«cial 
Demurrer  to  plea.     In  support  of  the  demurrer  it  was  contended,  that  P^ *vi- jj^^^ '"^** 
lege  could  not  be  pleaded  after  such  an  imparlance;  the  defendant  should  have  ii,,  ^eraad 
reserred   liberty  to  plead  to  the  jurisdiction  of  the  court,  and  have  saved  to  ant  may 
himself  all  advantages  and  exceptions  whatsoever,  as  well  to  the  writ  and  de-plaad  pri^ 
claration  as  to  the  jurisdiction  of  this  court.     The  Court  concurring  in  this  |^S*  '■>  *  ^ 
opinion,  judgment  of  respondtas  ouster  was  awarded.  batcmant; 

See  2  BI.  Rep.  1094;  3  Saund.  1,  n.  8. 

2.     W&NTWORTH  V.  Squib.  E.  T.  1700.  C.  P.  1  Lutw.  44.  [  39  ] 

To  an  action  of  debt  on  bond,  defendant,  after  an  imparlance,  saving  to  him- Or  aven  to 
self  all  and  every  exception  and  advantage,  as   well  to  the  jurisdiction  of  the  the  jarudic 
court  as  to  the  writ  and  declaration,    pleaded'  the  privilege  of  the  Exchequer'*""  of  iba 
in  abatement.     Demurrer,  and  joinder  in  demurrer.     It  was  objected  to  the  *^*"  ' 

*  In  Doaglity  v.  Laicelles  it  was  eaid,  in  argamant,  the  plaintitT  might  move  to  let 
atida  the  plea;  and  the  obiarvation  was  repeated  in  Doddle  r.  Wilaon»  7  T.  R.  872;  aB4 
ioe  I  Cbit.  PI.  448.  8d  ad.;  2  Tidd»  704.  7tb  ad. 
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plea,  and  admitted  by  the  Court,  that  an  impaflance  with  a  saving  of  all  excep'- 
tions  to  the  jurisdiction  was  unprecedented,  and  that  it  could  only  in  eflect  be 
equivalent  to  an  imparlance  saving  exceptions  only  to  the  writ  and  declarationi 
and  that  the  plea  could  not  therefore  be  supported.  But  it  was  agreed  that 
the  plea  would  have  been  valid,  had  the  imparlance  been  saving  all  advantages 
whatsoever.  Clapham's  case,  Hard.  365;  Anon.  12  Mod.  6!;i9;  Gilb.  C.  P. 
185;  see  the  forms,  Heme,  10;  2  Chit.  PI.  440. 

(I)  After  over. 
See  Barker  v.  Moreland,   T.'T.    167C.  K.  B.  2  Lev.  197;  Dinghurst   v. 
Batt,  T.  T.  1684.  3  Lev.  219;   1  Com.  Dig.  Abatement,  I;  Vin.   Ab.   Oyer, 
F;  Bac.  Ab.    Pleas,   L.  12;  I  Keb.  32;  2  Lev.  142;  2  Ld.  Raym.  970;  6 
Mod.  28;  12  id.  99;  2  Show.  310;   1  Saund.  289;  2  id.  2,  n.  2. 

(J)  After  a  view. 

.Dinghurst  v.  Batt.  T.  T,  1^84.  3  Lev.  219. 
A^®"^  •  In  a  formedon  in  remainder,  the  tenant  pleaded   in  abatement  a  defect   for 

f '*donti5an  ^*^"^  "^  proDcr  parties,  it  was  arjrued  for  the  demandant  that  as  a  view  had 
not  plead  in^®^°  granted,  nothing  could'  be  pleaded  in  abatement  except  such  matters  as 
abatement  might  have  arisen  upon  the  view;  and  the  Court  concurring  in  this  opinion,  the 
any  thing  plea  was  overruled.  See  41  E.  3,  29,  33;  8  E.  3,  do\  40  E.  3,  35, 36;  Com. 
that  does     pig.  Abatement,  L  25;  Smith  v.  Framplon,  3  Lev.  405. 

liot  arise  op  , __,__„___>«___ 

on  the  view.  ..*.   m 

(M)  Time  for  pleading  is  abatement,  how  computed. 

1.     Jennixgsw,  Webb.  T.  T.  I78«.  K,  B.  I  T.  R.  277.     S.  P.  Hareori>  r. 

Perigal.  E.T.  1793.  5  T.  R.  "10 
The  fonr    *     On  a  motion  to  set  aside  a  judgment  for  irregularity,  it  appeared   that  the 
dsjs  allow  plaintiff  had  delivered  his  declaration  on  the  16th  of  May,  and  that  the  defcn- 
ed  for  plea  Jj^nt  had  pleaded  in  abatement  on  the  20th  of  the  same  month. 
?*"*"'  *  Per  Cur.     As  pleas  in  abatement  and  picas  to  the  jurisdiction  are  dilatory, 

are  both  in  *^^  ought  not  to  be  encourarjed,  the  four  days  allowed  for  pleading  them  are 
clasive.        hoth  inclusive.     Rule  discharged. 

See  MS.  decisions  referred  to  in  the  case;  and  2  Stra.  119?;  ST.  R.  612; 

4  T.  R.  557;   I  Tidd.  Prac.  663,  7th  edit;  2  Arch.  Prac.  K.  B.  I. 

[  40  I    2.     Lee  V.  Carlton.  E.  T.  1790.  K.  B.  3  T.  R.  642.     S.   P.   Harbord  v. 

Perigal.  E.  T.  1791.  K.  B.  5  T.  R.  210. 
And  San  \  declaration  was  signed  on  the  23d,  and  the  defendant   pleaded  in   abate- 

coon\ed  "®"*  ^"  ^^®  ^^^^*  ^^^®  plaimiff  signed  judgment  as  for  want  of  a  plea.  It 
as  one  of  ^^^  objected  that  the  judgment  was  premature,  as  the  26th  was  a  Sunday, 
the  daysnn  P^^  ^«^-  Sunday  can  only  be  conf^idered  as  one  of  the  days  when  it  is  not 
less  it  hap  the  last  of  the  limited  number;  when  it  is  the  last  the  defendant  may  plead  in 
pens  to  be  abatement  the  ne.xt  day,  otherwise  the  time  usually  allowed,  would,  under  such 
the  last.       circumstances,  be  circumscribed  to  three  days.     See  R.  E.  5  Ann.  a,  7. 

3.     Hutchinson  v.  Brow\.  E.  T.  1797.  K.  B.  7  T.  R.  29a. 
The  days         '^^®  defendant  pleaded  in  abatement  within  four  days  from   the  service   of 
are  compo  notice  of  declaration,  but  not  within  four  days  from  the  time  of  its  being  filed. 
ted  only       It  was  contended  that  as  the  declaration  was  flied  de  bene  esse^  the  davs  were  to 
from  tbedei>e  computed  from  the  filing,  and  not  from  the  notice. 

^*V^'fi?'d  SedperCnr,  In  this  Court  there  is  no  distinction  between  declarations  de 
from  the  no  ^^^  M«c  and  in  chitf  In  either  case  the  filing  is  inchoate  as  concerns  the 
tice  of  dee  defendant,  until  due  notice  has  been  given  to  him. 

laration.           See  Grev  v.  Saunders,  Barnes,  248;  Pr.  Reg.  231;  Ca.  Prac.  C.  P*  III, 
S.  C;  H.  T.  I  Geo.  2;  H.  T.  2  Geo.  2,  K.  B:;   1  Geo.  2,  Reg.  I,  C.  P.;  8 
The  plain    Mod.  379;  2  Lord  Raym    1407;  3  Burr.  452;  2  T.  R.  i  12 
tiffisenti  . 

lBd«ment*"  (^)  Rt:LE  to  plead,  whfn  dispensed  with. 

when  a  de  Branpon  v.  Payne.   T.  T.  1787.  K,  B.  I  T.  R.  680. 

fendant  On  a  motion  to  set  asido  proceedings,  it  was  shown  that  the  declaration  was 
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filed  on  the  7th  of  February.     The  plaintiff  on  the  same  dny  gave  a  rule  to  pleads  in  a 
plead,  but  the  notice  of  having  filed  the  declaration  was  not  delivered  until  the  batemeni 
8th;  and  on  the    I5th  the  defendant   pleaded   in  abatement;  on  «hc  IGih  the 'Ji^JJ^j'^^^^^^ 
plaintiff  signed  judgment.     Per  Cur.     The   defendant   by  pleading  in  abate- |j,p^^h  no 
ment  has  dispensed  with  the  necessity  of  having  a  rule  to  plead,  and  therefore  ro*e?o 

judgment  was  regularly  signed.     Rule  discharged.     See  Barnes,  284.  pload  has 

_____——— been  given. 

VII.  PARTICULAR  QUALITIES  OF. 

(A)  Must  give  the  plaintiff  a  better  writ. 

1.  Smith  t.  Mason.  M.  T.  im.  K.  B.;  2  Sira.  816;  S.  C.  Lord  Raym. 
1541.  S.  C.  Mason  v.  Russel.  2  Lord  Raym.  11 78.  Horsepoole  v.  Har- 
rison. 1  Stra.  556. 

The  defendant  was  sued  by  the  addition  of  a  gentleman,  and  pleaded  in  ^  p'»b  in  & 
abatement  that  be  was  a  merchant,  and  not  a  gentleman.  On  demurrer  to  *^'**®™®"*  . 
the  plea  a  respondeaa  ouster  was  awarded,  for  the  platntiif  has  his  election  to  IJJ^""  .fvo  " 
sue  him  either  by  his  name  of  degree  or  mystery,  and  flea  in  abatement  the  plaiDtiff* 
should  invariably  give  the  plaintif!  a  better  writ,  and  ought  therefore  to  de*  a  better 
Bcnbe  the  addition  by  which  he  is  to  be  sued.  writ  or  bill; 

Seo4Ed.  3.  137;   10  Ed.  3.  497;  5  Ed.  3.  141  184;  Yclv.  112;   I  Stra.    L  41   J 
193;  Cowp.  192;  4  T,  R.  227;  8  T.  R.  515;  2  B.  &  P.  125;  4  Taunt.  653; 
1  East,  634;  6  East,  600;  Bac.  Ab.  Misnomer,  F. 

2.  Owen  v.  Butler.  T.  T.   1697-8.   I  Ld.  Raym.  345;  Comb.  483,  S.  C. 

In  debt  on  bond  oyer  was  craved ;  and  from  the   condition  it  appeared  that  ^"^  «bonld 
the  defendant  stipulated  to  pay  three  sums  of  money  on  three  several  days.  ^f^-^i-V"^ 
The  defendant  pleaded  in  abatement  that  he  had  paid  the  two  first  instalments  ^„y  l^^^Q 
and  that  the  last  payment  was  not  yet   due«     Per  Cur.     It   should  always  ap- another  ac 

5 ear  from   a  plea  in   abatement  that  the  plaintiff  may  have  another  action,  tlon. 
udgment  that  defendant  answer  over.     See  1  Wils.  80;   1  Mod.  214. 

(B)  Must  bk  certain. 

1.  Chetham  v.  Sleigh.  T.  T.  1081.  C.  P.  3  Lev.  67. 

Per  Cur.     A  plea  in  abatement  ought   to  be  certain  to  every  intent.     See*^'*®  pl®" 
M  H.  63.  a.  pi.  II;  11  H.  6.   II.    a;  Co.   Lit.  30r3  a;  Cro.   jac.  82;  Skin.  J^y**  ^'^ ^®' 
6«20;  Goulds.   86;  Cro.    Eliz.  352;  VVilles,  42;  3   T.  R.    186;   1  Com.  Dig.  "'V^^enj? 
Abatement,  L  11;  2  Saund.  209.  b.  n..  ' 

2.  Marshall  v.  Burnet.  H.»T.  C.  P.   1   Lutw.  15.  n.  -^^^  ^^^ 
A  plea  in  abatement   ought  to  be   pleaded  strictly,  and  with  ptecisc  exact- 1^^  ^-^i, 

ness.      See  Carth.  207;  TShow.  394;  6  T.  R.  487;  et  supra.  precise  ex 

■  actnesflx 

(C)  When'  to  be  to  the  whole  cr  part  of  the  declarator. 
1.  Aylworth  v.  Woollet.  H.  T.   1714.  K.  B.  10  Mod,  286. 
An  action  was  brought  in  the  Common   Pleas  on  three  spveral  promises.  A  plea  in 
The  first  for  65/.  the  second  for  65i.  and  the  third   for   65/.  "  The  defendant  "^^*«?^«"^ 
pleaded  as  to  part  non assumpsit^  and   as  to  part  in  abatement;  thus,  viz.  as  to gJj^^^Jr  toThe 
60/,  of  tlire^first  promise,  60/.  of  the  second,  and   60/   of  the  third,  and  prayed  whole  deo 
that  the  writ  might  be  quashed,  because  there  were  three  actions  depending  in  laraiion.* 
the  Court  of  Exchequer  for  the  same  sums.     Judgment  of  respondeas  ouster 
was  given  in  the  Common  Pleas. 

The  Court  of  King's  Bench,  upon  error  brought,  wore  of  opinion  that  the 
judgment  ought  to  be  afiirmed,  as  a  plea  in  abatement  must  go  to  the  whole 
and  not  to  part  of  the  declaration,  and  the  three   suits  pending  in  the  Exche- 

*  As  a  writ  is  divisible,  and  may  be  abated  iti  part  and  remain  good  aa  to  the  residue,  it  •• 

mast  not  be  inferred  from  the  above  roie  that  a  plea  in  abatement  mnst  invariably  be 
pleaded  to  the  whole  declaration;  for  the  defendant  may  plead  in  abatement  to  a  part  of 
the  declaration,  and  plead- another  plea  in  abatement  as  in  bar  to  the  roMidoe;  or  one  of 
several  defendants  may  plead  in  abatement,  and  the  otherti  in  bar.  The  mn.ihing  of  the 
role  is,  that  the  whole{matter  of  complaint  alleged  in  the  declaration  must  be  answered 
by  the  plea  or  pleas  pleaded;  or  the  omi;«9inn  will  amount  to  a  disiontinonnce  of  the 
whole.  (See  Co.  Litt.  303.  a;  1  Babt.  116;  Com.  Dig.  Pleader,  R.  9;  1  Sannd.  264.  n.) 
The  principle  baa  been  tbas   iilastrated.     If  the  plaintiff  in   his   action,  brought   either 
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quer  might  have  been  pleaded  in  barof  the  whole.  See  11  Co.  456;  I  Savnd. 
285.  n;  1  id.  210;  Ca.  Temp.  Hard.  273. 

2.  Herrieb  v.  Jameson.  E.  T.  1794.  K.  B.  5  T.  R.  553. 
Where  the      This  was  an  action  of  debt  to  recover  1066/    The  first  count  was  for  lOOOf. 
"^'"•jj  8^^  borrowed  by  the  defendant  from  the  plaintiff,  and  the  second  was  66/.  for  in- 
of  ibe  plain '®'^®^*  ^P^^  *  certain  other  sum.     The  defendant  prayed  judgment  of  the  writ, 
tiff'i  eaase  hecause  the  said  sum  in  the  said  writ  mentioned,  and  thereby  supposed  to  be 
«f  action,    borrowed  from  the  plaintiff,  was  borrowed  of  him  by  the  defendant   and  five 
ihe  plea  in  others  (naming  them)  jointly,  and   not  by  the  defendant  only.     To  this  there 
•h    tiTb"*  was  a  special   demurrer,  showing  for  cause  thai  the  plea,  Riough  pleaded  in 
confined  to  *^*^®"*®'^*  ®f  ^h®  whole  demand,  did  not   extend  to  both  the  causes  of  action, 
that  part.     ^"^  ^^h  ^^  ^^®  ^^  them,  and  that  the  defendant  had  not  pleaded  in  abatement 
of  the  declaration,  but  of  the  writ  merely,  and  had  nevertheless  relied  upon 
matter  appearing  only  in  the  declaration,  without  showing  any  defect  in  the 
writ;  and  it  was  resolved  by  the  Court,  that  as  the  plea  professed  to  answer 
the  whole  declaration,  and   yet  gave  an  answer  only  to  part,  it  was  therefore 
bad  (see  1  Saund.  28.  Earl  of  Manchester  v.  Vale,  note  3);  that  the  two  suras 
mentioned  in  the  two  counts  must  be  taken  to  be  two  distinct  sums  that  were  not 
connected  with  each  other,  for  ono  was  for  money  borrowed,  and  the  other  for 
the  interest  of  another  sum  lent  by  the  plaintiff;  that  if  the  second  count  could 
not  be  supported,  the  defendant  should  have  demurred  to  it  and  not  pleaded  in 
abatement  to  the  whole  declaration  for  a  defect  in  one  count,  but  have  pleaded 
in  abatement  to  one  count  and  demurred  to  the  other;  for  a  writ  may  be  aba- 
ted as  to  one  count  and  remain  good  for  the  other,  according  to  the  resolatioo 
in  Godfrey's  case.     1 1  Rep.  45.  b. 
ThoQgh  if   3.  Powell  v  Follerton  and  Powell,  E.  T.  1701-2,  C.  P.  2  B.  &  P.  420. 
thepleaeon      This  was  an  action  of  debt  :  the  declaration  consisted  of  five  counts  ; 
^'/'.'P^'^^^'and  the  first  and  second  were  upon  bond,  and  ihe  others   upon  sifnple  eon- 
^jj^jjj^^  tract;  and  the  defendant  upon  the  first  and   second   counts,  pleaded  non  ent 
jibatement  f<><^/i'>)*9  c^nd  then  proceeded  thus:  And   as  the  writ  of  the  plaintiff,   and   the 
■of  the  writ,  declaration  founded    thereon  as  to  the  third,  fourth,  and   fifth   counts,  the 
and  con      defendant  prays  judgment  of  the  said  writ  and  the  said  declaration,   as  to  the 
•olndes  with  said  third,  fourth,  and  last  counts,  and  that  the  said  writ  and  declaration,  as 
?h'*uhe'      to  those  counts,  may  be  quashed,  because  he  saith  that  the  said  several  sup- 
whole  writP^^^^  debts  or  sums  of  money  in  the  said  third,  fourth,  and  last  counts  respec- 
may  be  aba  ^^^ly  mentioned,  jf  any   such  debts  or  sums  of  money  ever  accrued  or  were 
ted,  the      due  and  owing  unto  the  plaintiff,  were,  and  each  and  every  one  of  them  were 
Conrt  will   and  was  due  and  owing  from  the  defendant,  jointly  and  together  with  one  R. 
*'***h  'f  h  ^^  ""^^  ^^®  plaintiff  and  not  from  the  defendant  F.  only,  ^nd  which  R.  D.  is 
™°jj  ji^ jIj^*  still  living,  to   wit,  at   Westminster  aforesaid,   in  the  said  county;  and   this 
natter  plea^^'®  defendant  F.  is  ready  to  verify.     Wherefore,  inasmuch  as  the  said  R.  D. 
ded  applies,  is  not  named  in  the  said  writ  and  declaration,  the  defendant  F.  praya  judg- 
if  there  be  a  ment  of  the  said  writ  and  the  sa^d  declaration,  as  to  the,  third,  fourth,  and  last 
plea  te  the  counts  thereof,  and  that  the  said  declaration    thereon    founded,  as  to  the 
•f  th'  dec  ****^  '*®^  mentioned  counts,  may  be  (quashed.     And  on  demurrer  to  this  plea, 
laration.      *'  ^^^  objected  that  the  plea  ought  not  to  have  prayed  judgment  of  the  whole 
f  43  1    ^^t>  because  it  goes  only  to  these  three  last  counts  of  the  declaration;  but  the 
Court  was  of  opinion  that  a  general  writ  of  debt  is  divisible,  and  may  be  aba- 
ted in  part  and  remain  good  for  the  residue.     A  joint  tenancy  of  parcel  shall 
not  abate  the  whole  writ,  though  the   demand  be  of  a  thing  entire  as  of  a 
manor.     Doc.  Pla>.  7.   And  though  the  party  Remand  judgment  of  the  whole 
writ,  the  Court   may  abate  it   in  part   only.'    Ra<i.  Knt.  lOS.  c.  109.  d.  ^2J3. 
For  if  the  demand  or  petition  oC  a  pica  be  too  Iarf;e,  the  Court  may  abridge 

•pOB  a  general  writ,  sacb  as  debt,  deiinae,  aecoant,  or  the  like;  oron  a  certain  and  par- 
licnUrone,  as  assumpsit^  trespass,  case,  Ac  demnnds  two  or  mote  thin^;  .  nd  it  appears 
from  his  own  showing  th<t  be  cnnnot  have  an  ac  ion  or  Uelier  wril  for  ono'of  (hem  iba 
writ  shall  not  abaip  in  the  whole,  hat  tiand  tor  so  much  a<  ij:  go^ul;  bat  if  it  App<*ars  opon 
bisowB  showing  that  he  hjs  a  c.io«e  ofaclion  for  all  the  things  demanded,  iMit  the  writ  is 
BOt  proper  for  one  of  then,  and  that  he  might  have  another  in  another  ToraB,  lor  that  ikoa 
tko  wbeto  wril  shall  abate,     t  8aond.  Sl«.  a.  a. ;  1  Ckk.  PL  444.  Sd.    '" 
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it;  and  therefore  they  gave  judgment  that  ao  much  of  the  said  writ  as  re- 
garded I  be  third,  fourth,  and  last  counts  of  the  declaration,  and  also  the  third, 
fourth^  and  last  counts  of  the  declaration,  shall  be  severally  quashed. 

(D)    IMUST   NOT    BE    IN    BAR    AND    IN    ABATEMENT   TO  THE    SAME    MATTER. 

Holt  v.  Mabberlet.  T.  T,  1735.  K.  B.  Ca.  Temp.  Hard  135.  A  defend 

In  an  action  of  debt  on  bond,  a  motion  was  made  for  leave  to  plead  fwn""*  ?''^'*h* 
eHfactwny  and  coverture  in  the  plaintiff;  but  the  Court   refused  to  grant  the  Jn^j  jnabaw 
application,  because  one  is  a  plea  in  bar  and  the  other  a  plea  in  abatement,  meot  at  tba 
1  Com.  d  Dig.  Abatement^  I.  ^  wm^  time 

—  to  thesama 

(E)  Must  not  be  double.  matter. 

Treviluan  v.  Seccombe.  M.  T.  1688-9.  K.  H.   1    Show.   80;  S.  C.   Holt, 

643;  S.  C.  Carth    S;  S.  C.  Comb.  162. 

To  an  action  on  the  case,  the  defendant  pleaded  in  abatement  that  plaintiffA  plea  io  a 
had  been  outlawed  in  several  distinct  actions.     Demurrer  thereto;  in  support  batement  is 
of  which  it  WHS  submitted  that  duplicity  in  a  plea  of  this  description  is  as  l^^/^fo^r  da 
objectionable  as  in  a  plea  in  bar.  **  T^i^  1 

Per  Citr.  You  may  as  well  plead  several  excommunications,  although  any     *-        -' 
one  disables.  Suppose  one  of  the  outlawries  be  ill  pleaded,  who  shall  have 
judgment.     Judgment  of  respondeas  ouster  awarded.     See  4^  £dw.  3.  19; 
Hct.  1*26;  e  Rol.  25;  Hob.  249;  Lutw.  1592;  3  I^on   222. 
2.  Dacres  v.  DoNKiN.  H.  T.  1671 .  K.  B.  2  Lev.  82;  3  Keh.  127.  S  C. 

The  defendant   pleaded   in  abatement  that  the  plaintiffs,   H.  &.  P.   had  Bat  a  plea 
brought  another  action  for  the  same  goods,  which  is  still  pending;  the  plaintifr'**'*»ng  *}>■• 
replied  that  H.  and  P.  are  dead;  to  which  the  defendant  demurred,  and  sug-^.^"  P'**"* 
gested  that  the  replication  was  double  in  assigning  the  death  of  two  plaintiffs  in  ^^^j  |,  ^q^ 
abatement,  when  the  death  of  one  would  be  sufficient  to  abate  the  writ.  aabject  to 

Sed  per  Cur.     This  plea  is  not  double.  See  Read  v.  Matteur,   Ca.  Temp,  ihat  objeo 

Hard.  286;  1  Chit.  pi.  447.  3d.  edit.;  and  post,  tit.  Misnomer.  «»».  ahho» 

I the  death 

VIII.  FORMAL  PARTS  OF.  m'^^SX 

(A)  TrrLE  of  the  term.  tiilcieat  if> 

Doughty  v.  Lascellbs.  H.  T.  1792.  K.  B.  4  T.  R.  520.  S.  P.  Thrblkeld  abate  the 

V.  Goodfellow.  M.  T.  1732.  Ca.  Prnc.  C.  P.  78;  S.  C.  Prac.  Reg.  1.      writ. 

When  a  declaration  was  delivered  as  of  Trinity  Term,   before  the  essoicrn  ^  P***  *"  • 
day  of  Michaelmas  Term,  which  notice  to  plead  within  the  four  first  days  of^J.^™ 
Michaelmas  Term,  and  the  defendant  within  that  time  pleaded  a   misnomer  Mbaeqaeat 
in  abatcunent;  the  plaintiff  considering  this  plea  in  abatement  as  filed  out  of  to  declara 
time,  signed  judgment.  tioo  moat 

Per  Cur,     A^plea  of  this  description  can  enly  be   received  af\er  a  special  ^'••"^'•'•^ 
imparlance,  and  that  imparlance  should  be  stated  on  the  record;  otherwise*/     '**  ?" 
the  plaintiff  is  entitled  to  sign  jud;^ment.  Rule  discharged.  See   1    Salk.  367 ;  j  *  J^* 
1  Wils.  261,-  1  Bl.  Rep.  51;   1  T.  R.  278;  6  id. 373;  7  id.  218.  447.  n.  d;  2coniamin 
B.  fy  P.  88  i;  2  M.  &  S,  484;  2  Chit.  Rep.  27;  2  Saund.  1.  n.  2;  ante,  p.  36.  entry  of  a 

»_ special  in 

.(B)  Commencement  op.  parlaace. 

(a)  Statement  of  the  defendant'' 8  appearance. 

Anon.  M.  T.  1683.  C.  P.  1  Lutw.  11.  n. 

A  misnomer  nuist  he  pleaded  in  proper  person,  and  not  by  attorney,  unless  •    .     , . 

there  be  a  special  warrant  of  attorney .  *  b«"alle 

See  3  H.  6.  55;  8  H.  6.  9;  21  H.  6.  27;  F.  N.  B.  63.  A;  Litt.   Ent.    1  ged  that  de 

&6;  Hans.  Ent.  119;  Britton  v.  Gordon,    1    Lord  Raym.    117;  Cremer  v.  feodant  ap 

*  The  modern  practice  is  to  Rtaie  the  Appearance  to  be  by  attermsy  in  thoae  caaea  where  P®*'*  1*7  *^ 
the  allegation  would  not  contradict  the  import  of  the  warrant  of  attorney,  as  in  plean  to  ^^"^^7* 
the  disability  of  the  plainiilT,  &e.;  bat  where  the  appointment  of  nn  a>forney  woold  be 
incontfiatent  with  the  nature  or  the  defence,  aa  in  pioan  to  the  jurisdiction,  covertarot 
oiianuiner.  or  infancy,  t boy  should  in  genornl  be  ple<ided  in  peraon,  or  in  the  latter  eaae 
by  guardian,  or  prochein  ami^  See  2  Suaod.  20[>.  b;  Saminary  on  Pleading,  51;  I 
Chit.  PI.  494.  8d.  edit. 
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Wichctt,  id.  507;  Gilb.  C.  P.  187.  3d  edit,;  Barnes,   90;  Prac.  Reg.  C.  P. 

6;  2  Rich.  Pr.  C.  P.  1 ;    I  Com.  Dig.  Abatement,  3.  17;  and  post,  tit,  Juria- 

diction,  Plea  to;  Misnomer;  3  Wila,  413;  Willes,  41.  n.  c;  6  T.  R.  487;  6 

Quare,      Taunt.  653. 

wheiher  -_. ««___ 

"^^f  -7"'^  (h)    ir/im  dUjmce  is  h  be  full,  and  token  half 

&c  i^.uffi  J-  J-^Y  V.  Bond.  T.  T.  1671.  K:  B.  1  Vent.  222, 

cieot.  In  this  case  the  entry  was,   quod  defendena  venit  et  dicit,   &.c.;  and   Hale 

doubted  whether  the  defendant  ought  not  to  have  made  some  kind  of  defence. 

fif^tibo^t    *  ••  Walford  v.  Savil.  M.  T.  1683.  C.  P.  I  Lutw.  9. 

riiereidtaf  Debt  on  bond  against  an  administrator.  Defendant  pleads  by  attorney 
ficient  evensuum  venit,  and  j)rnys  oyer  the  writ.  Special  demurrer,  that  the  defendant 
on  Rpecial  has  made  no  dcfc?nce.  Demurrer  overruled,  as  many  of  the  precedents 
demurrer;    contain  only  that  allegation;  but  the  proper  mode  id  to  say,  venit  et  defendU 

J!!-!  !«-     ^i"*  c^  injiinam. 
mosi  cor  •' 

rect  way  u  3.  NoRTH  v.  HoYLE.  T.  T.  1683.  C.  P.  3  Lev.  182.  S.  P.  Admitted  in  Smith 
to  say,  ve  ^   Frampton.  M.  T.  1693.  C.  P.  3  Lev.  405.     Hole  v.  Burgoigne. 

"^li^un  ^-  '^'  J 693.  K.  B.  3  Salk.  261.     Hampson  v.  Bill.  M.  T.  1684.  C.  P. 

et  injuriam.  3  J^ev.  240.  contra. 

In  ejectment,  the  dcFcndant  venU  et  dicil  that  the  tenements  were  ancient 
Venit  el  di  demesne.  General  demurrer;  it  was  contended  that  the  plea  was  insufR- 
cii  inaiiloa^jgjji    as  no  defence  was  slated  in  support  of  the   alleeed  exemption.     Co. 

ornncient     r  •*    t..\m,  ■.    j  or 

demesne  is  ^'^'  ^*   '  was  cit«d. 

good  on  P^^  ^t<'*-     What  is  said  in  Co.  Lit.  is  not  absolutely  to  be  so  intended; 

general  de  for  the  precedents  where  ancient  demesne  is  pleaded  are  sometimes  with  de- 
inarfer.       fence  and  sometimes  without  it,'  and  they  only  prove  that  it  may  be  pleaded 

with  defence,  but  do  not  show  that  it  cannot  be  pleaded  without  it.     The  plea 

is  therefore  good. 

fendit  vim  4.  Pentin  v,  Jenkins.  E.  T,  1691.  K,  B.  1  Show.  349.  S.  P.'  Gawew  t. 
et  iajoriam  SuRn^.  T.  T.  1682.  C.   P.    1    Lutw.   5.     Hole   v,   Burooigne.  E.  T 

quando,  1693.  3  Salk.  27 1 . 

Ac.  is  a  fall      Jq  trespass  for  assault  and  battery,  defendant  venit  et   defendit  vim  et  in- 
dlfV   d'^**"'*^"*  9"^'*'^^>   ^^'    ^^^  pleaded   alien  enemy   in  abatement.     Demurrer 
ant  cannot  '^  pl^a;  in  support  of  which  it  was  subtnitted  that  the  plea  was  incorrect^  as 
afterwaids  &  full  defence  had  been  made. 

plead  iu  The  court  inclined  to  this  opinion  and  the  plea  was  overruled, 

abatement       See  Co.  Lit.  127;  Bac.  Ab.  Pleas,  D;  2  Saund.  209,  c;   1   Lord   Raym. 

^';'"i*vT^^'7;  I  Show.  387;  Ra.  Ent.  287;  Co.  Ent.  348;  Ash.  389;  Hardres,  304; 
rnled,  Y.de  g^^    ,-^^3^ 

6.  Ferrer  v.  Mil!  tr.  E.  T.  1691.  K.  B.  2  Salk,  17. 
^  ^IfV^'*^      Ejectment.     The  defendant  vfvU  d  dicil  that  the  land  is  ancient  demesne, 
out  de  ence  ^|{h^,jjj  making  any  defence.     Special  demurrer;  et  per  Holt,  C  J.  the  plain- 
Tosed   ba*.   ^^^  might  have  refused  the  plea  for  want  of  a  defence^  but  if  he  receives  it 
oinnot  be    he  admits  the  defence,  and  cannot  demur  for  that  cause. 

foX"ac  6-  KiRKHAM  V.  Wheely.  1694.  K.  B.  2  Salk.  543;  S.  C.  not  same  point,  1 
copiance,  Lf'-  Raym.  27. 

f  46  J         To  an  action   qui  iam  the  defendant   pleaded  that  he  was  an  attorney  of 
Defence  by  the  Court  of  C(»mmon  Pl(>as,  and  not   suable  elsewhere;  to  this  the  plaintiff* 
venit  el  di  demurred,  because  there  was  no  statement  of  venit,  but  divit  only, 
cii,  or  dicil      p^^  q^^      Venit  el  dicil,  of  dicil  only,  is  a  sufficient  defence  in  this   case. 

b\\  "         ^^^  Stevens  v.  Squire,  Carth  363;  semb  conti-a,  S.  C.  3  Mod.  205. 

7.   Stevens  v.  Squire.  1694.  K.  B.  Skin., 582. 
P^^^^}y       The  defendant  pleaded  in  abatement,  and  commenced  with  dicity  without 
***?    J  ^"*  saying  vnil  el  dicity  or  making  any  defence.     It  was  argued,  that  dicity  with- 
of  appear    ou^  venit,  might  be  ore  temts,  &c.     The  objection  was   overruled,  the  defen- 
ance^  when  dant  being  in  the  custody  of  the  Marshal,  and  before  another  day   of  contin- 
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uance;  but  if  it  were  at  another  day  of  continuance  after  the  day  of  appear- the  defand 
ance,  it  ought  to  be  ven'U  et  dicit,  aat  if  io  tb« 

8.  Alexander  v.  Mawman.  M.  T.  1737.  C.  P.  Willea,  40.  T'm^  *^ 
Action  ofassampsit;  the  defendant  in  hispJea  '^comes  and  defends  the  force  *^^^*' 

and  injury,  when,  &.c."and  prays  judgment  of  the  writ,  because  a  co-executor  g^i^ijn- 1},^^ 
appointed  by  the  testator,  and  who  had  administered,  had  not  been  joined  in  the  defendant 
action.     General  demurrer.     In  support  of  which  it  was  argued,  that  the  de-defendu  th« 
fendant  having  made  a  full  defence  by  defending  the  force  and  injury,  when,  f*^''^®  *"**  *•* 
&c.  could  not  afterwards  plead  in  abatement.  jarjr.wheo. 

Per  Cur,     We  agree,  that  if  the  defendant  had  made  a  full  defence,  he  ^^^^^  f^\ 
could  not  afterwards  plead  in  abatement;  but  we  are  of  opinion,  that  going  Terence  u 
00  further  than  '^  defending  the  force  and  injury,  when,  &c.'^  is  not  a  full  de-to  prevent 
fence,  and  so  it  is -expressly  said  in  Litt.  Sect.   195;  and  Co.  Litt.  127,  b;  andb»nB  plead 
it  is  there  mentioned,  that  a  defendant  must  make  himself  party  by  saying  we- 1"*  ™»tier 
fendU  vim  ct  injuriatn  qimndo^  Sfc.  before  he  can  plead  to  the  disability  of  the  J^JJ^j*  * 
person,  or  the  jurisdiction  of  the  Court;  but  that  if  he  goes  on,  and  says   ei 
damna  et  (luicquid  quod  ipse  defendere  debet ,  8fc,  that  amounts  to  a  full  defencOi 
and  afler  that  he  cannot  plead  a  plea  in  abatement. 

This  is  indeed  said  to  be  otherwise  determined  in  the  case  of  a  plea  of  out- 
lawry, 1  Lntw.  5,  Gawen  v.  Surby,  for  there  the  defendant  introduced  his  plea 
of  outlawry  with  u  defendU  vim  et  injuriam  quandoy  8fc,  and  upon  a  demurrer  a 
reapondeaa  was  awarded.  And  the  case  in  Styles,  273,  which  was  cited  for 
the  plaintiff  in  thi.^  case,  was  likewise  there  quoted  as  an  authority  for  the 
judgment;  but  in  that  case  there  was  no  judgment  given,  but  the  matter  was 
ordered  to  be  spbken  of  again;  and  Lutwyche,  at  the  end  of  the  .case  in  his  Re- 
ports, seems  to  doubt  its  authority,  for  he  says  there  is  a  multitude  of.  prece- 
dents to  the  contrary  in  all  the  books  of  pleadings,  and  he  cites  many  precedents  L  ^ '  i 
which  are  all  the  same  manner  as  the  present.  So  we  think,  as  Lutwyche  did, 
that  the  case  is  not  law.  Judgment  for  defendant.  See  Bro.  Ab.  tit.  Defence, 
pi,  3;  Clift.  Ent.  15,  pi.  37;  Brownl.  ReJiv.  199,  200. 

9.  Wilkes  v.  Williams.  T.  T.  1800.  K.  B.  8  T.  R.  631.  ^ 

defendant  to  an  action  of  assumpsit  pleaded  in  abatement  that  he  was  a  tip- A  plea  in  a 
staff  of  the  High  Court  of  Chancery,  and  alleged  "  that  he  in  his  own  proper  batementto 
person  comes  and  defends  the  wrong  and  injury,  when,  ^c.  .    jnnedio 

In  support  of  a  general  demurrer  to  the  plea  it  was  contended,  that  the  <J®- jng"iiti?the 
fendant  should  only  have  made  a  half,  and  not  a  full  defence:  that  by  defend- ^^^^1 1^^ 
ing  the   force  and  injury,  the  defendant  waived  all  pleas  of  misnomer;  by  de- fends  the 
fending  the  damages,  all  exceptions  to  the  person  of  the  plaintiff;  and  by  de- wrong  tad 
fending  either  one  or  the  other  when  and  where  it  should   behove  him,  ^®"']^'^*^-, 
acknowledged  the  jurisdiction  of  the  court;  3  Bl.  Com.  298.  b  iood!» 

Per  Cur,  The  case  of  Alexander  v.  Mawman  (vide  supra)  determined  the 
point  raised  by  this  demurrer;  and  afler  the  deliberate  decision  given  on  that 
occasion,  it  must  be  considered  as  at  rest;  the  *^  &.c.'^  is  only  to  be  viewed  as 
half  defence  in  cases  where  such  a  defence  should  be  made,  and  as  a  full  de- 
fence where  the  latter  is  necessary. 

See  2  Saund.  209,  c;  3  B.  &  P.  9;  I  Chit.  PI.  415,  3d  ed. 

(C)  Special  venue. 
1.  •  Stephe.'^s  v.  Squire,  M.  T.  1694,  K.  B.  Carth.  362;  S,  P    Nichols  v. 

Shepherd.  M.  T.  1694,  Skin.  620. 
To  an  action  iiponthe  case  the  defendant  pleaded  his  privilege  as  a  protho- lo  a  plea  of 
natpry's  clerk  in  abatement,  without  stating  any  venue.     The  plaintiff  demur- privilege  a 
red.     Per  Cur,  The  omission  to  insert  a  venue  is  a  fatal  defect.     The   ^".®*;  ""J^jit^lJ" 
tion   raised   by  plea  is  a  matter  of  fact  triable  by  a  jury,   for  prothonotaries'  j^y,  ^^ 

^  The  practice  in  all  cases,  whether  half  or  Tnll  defence  be  intended,  is  to  state,  *'And  qu. 
the  eaid  defendaot,  by  A.  B.  his  auoroey,  or  in  his  own  proper  person,"  comes  and  de- 
feeds  the  wxong  (or,  in  trespads,  force)  and  injary,  when  &c.  and  says,  if,  however,  the 
remaining  pirt  of  the  sentence,  **and  the  damsges,  and  whatever  else  that  he  ought  to 
defend**  be  improperly  ioierted,  the  defendant  cannot  afterwards  plead  in  abatement*  as 
that  allegatioB  ooostitatej  a  fall  defeaee. 

VOL.  I.  6 
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clerks  are  not  enrolled;  therefore  it  is  necessary  to  lay  a  venue  in  such  a 

plea. 

2.     Pie  v.  Cooper.  H.  T.  1704.  K.  B.  2  Lord  Raym.  124*5.     S.  P,  Jbtbns 
V.  Harridob,  M.  T.  1665.  K.  B.  I  Saund.  &;  Ord  v.  Howard,  E.  T. 
1694.  K.  B.  12  Mod.  125;  West  v.  Sutton,  E.  T.  1703.  K.  B.  2  Lord 
Raym,  85.1;  S.  C.  1  Salk,  2. 
Jttiter  10  A      In  an  action  on  the  case  the  defendant  pleaded  in  abatement  that  the  plain- 
plea  ofnl  ^  jjg»  ^^g  ^^^  j^jj^^,  enemy,  and  had  no  venue;  and  on  demurrer  it  was  adjudged 
len  ^"^"|y*  that  it  was  well  pleaded,  and  that  the  plaintiff  might  have  replied  that  he  was 
J     born  in  England;,  but  if  such  matter  is  pleaded  in  bar,  it  mnst  be  pleaded  with 
a  venue;*  and  the  plaintiff  might  reply,  that  he  was  born  in  such  a  place   in 
England,     And  in  the  principal  case  judgment  was  (^iven,  quod  bill  a  cassetur. 
See  Freeman  v.  King,  1  Sid.  357. 
3.     Lbtt  v.  Mills,  1702,  K.  B.  6  Mod.  105;  1    Salk.  6;  2  Lord  Raym. 

Or  if  mind      _,  1014,  S.  C. 

diiioa;  '^^^  defendant  pleaded  in  abatement  that  siiscepii  ordinem  mUitarem  d  jam 

miles  existet;  and  upon  (hsmurrer  it  was  resolved,  that  no  venue  need  be  annex- 
ed to  the  averment  that  he  was  mnde  a  knight,  because  any  thing  which  con- 
cerns the  condition  of  the  person  ought  to  be  tried  whcfre  the  action  is  laid. 
4.     Williams  v.  Drurt,  T.  T.  1604.  K.  B.  12  Mod.  T95, 
Or  ofiDisao      Action  of  assumpsit,  the  defendant  pleaded  a  misnomer  in  abatement,  to 
inert  which  the  plaintiff  demurred,  because  the  defendant  had  laid  no  venue. 

But  the  Court  held  that  it  need  not  bejstatcd  in  this  case,  because  it  iff  a 
plea  concerning  the  person,  and  it  must  be  tried  where  the  acrion  is  brought. 
5.  Neale  v.  De-Garav,  E.  T.  1797,  K.  B.  7  T.  R.  24S. 
Orof  aoQ  Action  of  assumpsit,  plea  in  abatement  that  the  supposed  promises,  if  any, 
joinder;  were  made  jointly  with  one  B.  and  not  without  the  said  B.  which  said  B.  is 
and  if  it  b«  still  alive,  to  wit,  in  Spain,  wherefore,  ^c.  To  this  plea  there  was  a  demur- 
■lated  that  ,.gp^  assigning  for  cause,  that  no  venue  within  this  kingdom  was  mentioned  in 
not  n***!?  *^®  declariUion  where  A.  was  living. 

if  alife  t«       ^^^  ^^'  Where  rnatter  is  pleaded   in  abatement  which  concerns  the  per- 
wii,  in        son  m>  venue  is  required;  for  the  principal  is  now  clearly  established,  that  the 
Spain,  tha  place  laid  in  the  declaration  draws  to  it  the  trial  of  every  thing  that  is  transito- 
venae  will  ry.  ^nd  it  should  seem,  that  neither  forms  of  pleading,^  nor  ancient  rules  of 
be  '«J»ciett-pj^^^|^g^  established  upon  a  different  principle,  ought  now  to  prevail;  and  that 
tarpin     ^^^^^  ^  defendant  who  pleads  a  matter  arising  in  a  foreign  country,  wcwid  ba 
obliged  to  lay  the  same  venue  as  laid  in  the  declaration,  the  repeating  that  ve* 
nue,  or  laying  no  venue  at  all,   is  a  distinction  without  a  difference.     If  the' 
plea  he  good,  notwithstanding  the  want  of  a  venue,  the  alleging  the  fact  stated 
in  the  plea  as  in  a  foreign  country  will  not  vitiate  it;  for  the  ground  on  which 
such  an  objection  has  prevailed  is,  that  the  stating  a  thing  to  have  happened  io 
a  foreign  country,  without  going  on  to  say,  to  wit,  in  the  parish  of  St.  Mary  Le 
Bow,  or  some  such  place,  is,  in  effect,  pleading  a  traversable  fact,  without  al- 
leging a  venue  for  its  trial;  but  when  it  is  sertled  that  no  venue  is  neces- 
f  49  1     ^^^yy  ^^^  foundation  of  this  second  objection  fails.      Judgment  for  defend- 
*•         ^     ante. 

See  1  Vent.  264;  2  H.  Bl  161;  Garth.  362;  1  Com.  Dig.  22  tit.  Abate- 
ment;  3  Lev.  11.1;  1  iJ.  149;  I  Keb.  816;  !  Sid.  234;  6  Co.  46,  b;  2  Lord 
Raym.  853;  12  Mod.  hio;  1  Saund.  8;  Mod.  Ent.  10;  1  Lutw.  699,  700;  2 
H.  Bl.  145;  3  Wils.  339;  Cro.  Jac.  96^. 

For  malter  (D)  Priver  of  judgment  at  the  BBGiNfriNQ  or  thb  fi«ea. 

•pparanton  j^     ^^^j,^   jVI.  T.  168^2,  C.  P.  1  Lutw.  11. 

the  writ  the      ^^  P^®*  ®^  misnomer  the  defendant  did  not  demand  judgment  of  th#  writ 

plea  ahoQJd  •  This  dtfTerence  tn  no  longer  re<;ardbd;  a-  venue  bein^r  now  alike  anneeessary  as  well  kk 
pray  jadg  pleaatnbarK«  in  abaiement.  See  2  11.  Bl.  161;  (Vo.  Eliz.  174,  134.  705.  842;  DocU  PI. 
meni  of  294;  C&rth.  326;  Say.  22.  23;  I  La<w.  845.  61S;  2  Ltitw.  1437;  1  Lev.  39;  3  id.  118; 
the  writ  At  1  Salk.  173^  2  Mod.  271;  1  Stkwid.  8&.  n.  1;  Dae.  Ab.  Pleas^  U.  5^  Cam.  Dig.  PleadsK. 
£.  4;  aniljipeitl.  G.  16;  1  Chit.  PI.  il9. 
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in  the  beginning,  but  only  in  the  conclutsion  of  the  plea;  and  it  is  observed  by  \^^  ^^g'^i^ 
the  reporter  to  be  informal  to  do  so  in  thts  first  part  of  the  plea,  unless  it  be  for^"^:!!  . 
a  cause  apparent  on  the  face  of  the  writ.  j°  ^  j^  |® 

2.  Leaves  v.  Bernard.  M.  T.  1694,  K.  B.  5  Mod.  13^.  the  writ 

A  plea  in  abatement  is  either  to  the  writ  or  count;  if  the  action  is  brought  and  declara 
by  original,  the  plea  should  commence  petii  jtidicium  de  brevi,  and  must  con-tion. 
elude  in  the  same  words;  if  it  is  to  the  declaration,  then  it  must  be  pdit  i**^i<^*- !["•,' V*  ^^ 
wn  de  billa  el  narraiione,  for  billa  et  narratio  are  the  same  «!•.   k«ni3i 

See  4  Bac.  Ah.  50;  10  Mod.  1 12.  Ji"  ;„dg 

3.  Leb  v.  Barnes.  M.  T.  1694.  5  Mod.  145;  Holt,  3;   S.  C.  Fitz.  256.      mem  of  the 
Per  Holt,  C.  J.     You  may  plead  in  abatement  of  a  declaration  where   the  bill  only; 
action  is  by  original,  for  the  pleas  then  are  different;  hut  if  the  action  is  by  bill,  '^'^.'^  **.!*•. 
jou  cannot  plead  In  abatement  of  the  declaration,  but  only  of  the  bill,  for  they  J^'^i  billa 
are  the  same  thin^,  and  therefore  the  entry,  in  such  case,  is  petit  jtidicium  de  ^t  Q^rra 
fci/Ia.     See  Lit.  £nt.  1;  Lutw.  1601 ;  Ast.  Ent.  1 1 ;  1  Salk.  297;  2  Ld.  Raym.  tione,  it  b 
10;  id.  63;  2  B.  &  P.  420;  2  Saand.  209.  b.  bad. 

._  _  .^^  ,^<»^  A  plea  that 

4.  Pickering  v.  Simond.  E.  T.  1731.  K.  B.  Forts.  334.  the  original 

Plea  to  an  action  of  debt  on  a  bond,  that  the  original  was  taken  out  before  wan  taken 
the  day  of  payment  stipulated  in  the  condition,  without  any  introduction,  but  <>"^  before 
concluded  petit  judicium  quod  breve  cassetur,  held  sufficient.  ^^  ^^^ 

neat  ia  liw  eaoditioa  wiiboat  any  introdaeimi,  bat  having  a  proper  oonclaaion  i§  good.  ^  ^ 

6.  Bowter  t.  Cook.  M.  T.  1694.  5  Mod.  146.  I  50  1 

In  a  plea  to  the  Jurisdiction  of  the  Court,  a  prayer  that  the  defendant  re-jn  ^  plea  to 

spondere  non  debet  is  a  good  plea«  or  it  may  be  st  Curia  cognoscere  velit,  &c,  the  jariadio 

See  Lill.  Ent.  3, 6,  7,  9;  CliU.  17.  pi.  44;  Lib.  Piac.  4;  Latch.  178.  tioo  th«i  ^  . 

__^«..«^«____^_ prayer  ia, 

(E)    CdNCLUSION  OF  THF.  PLEA.  'flndant 

U  JusTicB  V.  Whitb.  E.  T.  1676.  C.  P.  1  Mod.  239.  Cole  v.  Green.  H.  T.  o,.hi  t©  aa 
1669,  I  Lev.  312.  S.  P.  Stubbins  v,  Bird.  H.  T.  1674.  C.  P.  2  Mod,  63.  .^Sr/'.or, 
C&oesB  V.  Bilsox.  H.  T.  1702.  6  iTlod.  103;  S.  C.  1   Salk.  3.  S.  C.   Lilly, "if  the 
851 ;  S.  C.  HoU,  627;  S.  C.  2  Ld.  Raym.  1016.   S.  P.  Wallis  v.   Savil.  Coart  wUl 
I  Lutw.  42  Johnson  v.  Altham.  M.  T.  1712.  10  Mod.  192.  Slannbt  v/'*^®  *^?"* 
Slanney.  T.  T.  1700,  12  Mod  524;  S.  C.  1  Ld.  Raym.  694.  *'"*'•' 

Debt  against  the  defendant  as  executor  to  J.  W.;  the  defendant  p'l^^^fledi^^    j^^ 
that  he  was  administrator  and  not  executor,  and  concluded  in  bar.     It  wasyybichcoa 
contended,  on  behalf  of  the  plaintiff,  that  as  the  matter  pleaded  was  only  in  tains  mat 
abatement,  and  the  conclusion  being  improperly  in  bar,  the  plaintiff  was  enti-  lar  it  abate 
tied  to  judgment.     The  Court  concurring  in  this  opinion,  judgment  was  en- "'•"*®|**J[» 
tcred  accordingly.  conclade  la 

See  4  H.  6.  27;  36.  H.  6.  17,  18;  1  Sid.  189;  Bro.  Brief  236.   247;  Doct.  phiiin  b,*. 
PI.  285;  2  Saund.  2O0.d  .;  1  East,  6^6;  2  Marsh.  303;  6  Taunt.  587. 
2.  Crobsb  v.  Bilson.  H.  T.  1702.  K.  B.  6  Mod,  102;  S.  C.  1  Salk.  3;  S.  C. 
Lilly,  351;  S.  C.2  Ld.  Raym.  4016,  Slanney  v.  Slannet,  T.  T.  1700, 
I  Ld.  Raym.  694;  Sr  C.  12  Mod.  524. 

Per  Cur.     if  a  man  plead  matter  in  bar,  and  conclude  in  abatement,  it  shall  And  if  a 
be  taken  for  a  plea  in  bar,  from  the  nature  and  reason  of  the  thing;  for  the  P'®*  ^hioh 
plaintiff  can  have  no  writ  if  he  has  not  a  cause  of  action;  and  thererfore   the  ^"ngf"*„ 
Court  will  take  the  plea  to  be  in  bar.     If  one  plead   matter  in  abatement  and  ^ar  oaly, 
Conclude  in  bar, "  et  petii  judicium  whether  the  plaintiffactionem  habere  debet,"  conclade  ia 
though  he   begin  in   abatement,  and  the  matter  be  also  in  abatement,  yet  the  abatement, 
conclusion  being  in  bar  makes  it  a  bar;  and  the  reason  is,  because  you  admit  jj  "hell  be 
the  writ  by  concluding  specially  against  the  action.  o?M"*n  hw 

See  37  H.  6,24,  n;  36  H.  6,  17,  18,  n;  10  H.  J,  11;3H,6,  l,n;  Bro.*^"'* 

'  The  distinetion  formerly  niken,  that  where  matter  in  abatement  apparent  apon  the 
ftee  of  the  writ  ia  pleaded,  the  plea  shoald  both  begin  and  conclade  with  praying  jadgment 
of  the  writ;  hot  that  when  the  plea  is  founded  on  matter  exirinaic,  as  misnomer,  and  the 
like,  the  plea  shoold  only  conclade  with  the  prayer  of  judgment,  and  not  begin  with  it, 
no  longer  prevails;  and  in  modern  pleading  the  plea  does  not  begia  with  praying  jadgment 
meat  ef  the  writ,  4^e.  bat  merely  aoadadee  with  that  prayer. 
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Yi^M  ^  Brief,  236,  247;  Doct.  PI.  57;  2  Saand,  209,  n.  c.  d;  10  East,  87-8;  Bac.  Ab. 
the  fTAjv  lit.  Abatement,  P;  1  Chit.  Pi.  446. 3d.  ed. 

uTall  jrdi  3-  Hallowes  v.  Lccy.  T.  T.  1682.  C.  P.  3  Lrv.  121. 

oiamdebre  In  trespass  the  deafh  of  one  of  four  defendants  was  pleaded  ptiM  darrein 
Yi  ct  qaod  cottimuance  and  pel unl  judicium  dt  hrtri  el  quod  breve  iUtid  casstlur.  The  plain- 
brave  MMetiflf demurred,  and  the  plea  was  adjudged  ill  in  its  conchision,  which  ought  to 
?■';  **?*  have  been  petuni  judit^  vUerius  proitdt^re  rtdl,  and  not  judicivm  de  hreri  tl  qvod 
JJJ^j.?*  *^"  6re«e  cassetur  ^  for  it  is  in  fart  already  r.hated  hy  the  death  of  the  fourth  defen- 
e«dero  ve  dant>  A  respondeas  ousttr  was  therefore  awarded  (or  the  insufiicieny  of  the 
lit.  plea. 

A^'piei  of  ^'  Stcp.tov  v.  Pierfoint.  H.  T.  1683.  3  I^r.  208. 

popi«h  reca  Defendant  pleaded  in  abatement  hy  pe til  jitdii turn  dc  6rerr,  &c.  for  that  one 
sant  con  of  the  plaiotiiTs  is  a  popish  recusant  convict,  to  which  the  plaintiff  demurred; 
vict,iboald  and  it  was  urged  on  (lehalf  of  the  plaint ifi*,  and  admitted  by  the  Court,  that  the 
coDclado  pjgj^  in  abatement  ought  not  to  have  concluded  by  peiil  judicinm  breve,  because 
i*i?!i-fcw  the  writ  is  not  abated  thereby,  but  onlv  suspended,  and  it  ought  to  have  been 
The  concla  ^"^P®"^^^'  °^^  debet.     See  3  H.  6,  oj\  33  H.  6,  13. 

*Iea  *in*all  ^'  Car^veth  v.  Prior.  E.  T.  1038.  K.  B.  1  Show,  4;  S.  C.  Comb.  107. 
caaea.  de  Upon  debate  of  this  ca.<e  (which  the  reporter  says  he  little  heeded).  Holt, 
•ides  wbath  Chief  Justice,  took  this  difference  upon  33  Hen.  6.  c.  18.  that  %  plea  which 
•r  it  ii  a  concludes  in  abatement,  though  it  begins  in  bar,  is  a  plea  in  abatement;  and 
plea  io  a  that,  e  contra^  a  plea  concluding  in  bar,  thoni^h  it  begins  in  abatement,  is  a  plea 
w'hl"bw-  '"  ***''•  ^'"^^  nonjuit  negat.  See  Latch.  178;  2  Ld.  Raym.  1019;  8  T.  R. 
and  ifa  '  ^^^9  ^^  East,  87;  6  Taunt.  8^7;  2  Marsh,  299;  and  see  the  observations  upon 
plea  eoa  ^^^  above  case  of  Carneth  v.  Prior,  iii  Serjt.  Williams's  note  to  1  Saund.  209, 
elode  ia  b;  1  Chit.  PI.  446.  .3d  ed.;  Stephen  on  Pleading, 392. 
abatament  although  ii  conlain  matter  in  bar,  it  ia  a  plea  in  Abatement 

6.  Hagb  v.  Skinncr.  M.  T.  1680,  3  Lev.  29. 
A  plea  of        The  defendant  concluded  a  plea   of  outlawry  of  the  plaintiff  with  a  hoc  pa- 
•■tlawry     ratas  est  verificare,  instead  of  proul  pntet  per  recordum.  Judgment  for  plaint  iff. 
"Se  wkh  '^'  FotvLEK  V.  Cooke.  M.  T.  1694.  K,  B,  1  Saik.297;  S.  C.  5  Mod.  136,  14o; 
a  proat  pa  Carth.  363;  Holt,  307, 

tat  per  re  To  an  action  of  nf^sumpsit  against  defendant  as  executor,  he  pleaded  peiil 
eordnm.  jtuUciumin  ipso  ad  billamprad^  respondere  dcbeiU  quia  dicit,  that  administration 
A  plea  with  ^^g  granted,  and  that  he  ought  to  be  sued  as  executor  and  not  as  administra- 
rmta'eonclB  ^^^*  *"*^  concUided  peiil  judicium  si  ad  biUampnxdicC  respondere  comptUidebtat^ 
sioo  cannot  ^<^-  The  plaintiff  demurred;  and  it  was  ojected  that  the  bill  could  not  be  ab«- 
ba  aaauia  ted  under  this  conclusion  of  the  plea  which  was  rather  to  the  jurisdiction  of 
•d.thasifittbe  Court  and  not  to  the  bill;  and  the  Court  considered  that  Ps  every  plea 
••■^J"^  •^ ought  to  have  its  proper  conclusion,  they  otight  not  to  abate  the  plaintiff 's  writ 
ZVS^/.    ^  *>"''  'n  l^w  c«*<^>  because  the  defendant  hud  not  prayed  it.     See  Latch.  178; 

I  Ml    4T.  R.224. 
UnlaMitbo         ^-  Bowter  v.  C«>ok,  M.  T.  1694,  K.  B.    5  Mod.  146;  et  vide  supra, 
a  plea  to         When  a  man  pleads  to  the  jurisd*ction  ofthe  Court,  si  respondere  non  debet 
the  jariadie  is  a  good  plea;  9ometimes  it  is  si  Curia  cognoscere  velit,  <$'c. 
»»»•  Sec  1  Went.  49;  Ld.  Ravm.  63;  3  Bl.  Com.  30'^. 

esMmmoni  ^-  BnAOLEY  v.  Gi.vnxe,  T.  T.  1685,  C.  P.  1  Lutw.  19. 

cation  ^^  ^^^^  ^^  bond  the  defemiant  pleaded  that  the  plaiiitiif  wa:*  excommunica- 

ahoatd  con  I'^d,  but  did  not  conrlude   his    plea  loquela    remaneat  sine  die  guosqtie,  &c. 
cladewith   Judgment  for  plaiiitiflT.     See  ^3  H.  6,  .>5;  33  H.  6,  18;  Clift.  Ent,  3,   pi,  3;  1 1 

a  prayer      pi.  28;  12  pi.  30;  Latch.  178;  2  Ld.  Raym.  1056,.1243;  I  Wentw.  58,62,75. 
that  the  aait  y  j  »  77 

aboald  re     10,  RosiERB  v.  Sawkins,  E.  T.  1699.  K.  B.  12  Mod.  399;  1  I^.  Raym.  693; 
main  with  S.  C.  Holt,  460. 

tr&c'  ""  ^"  trespass  by  a  master  for  the  battery  of  his  servant,  per  quod  servitium, 
lVihe%rar  ^^'  P^®*  *^****  "^'"'^  because  it  did  not  appear  that  he  was  the  plaintiff's  Per- 
arof  jadg  ^•'^^  «*  '^*  **ro*^  ^^  **^c  assault,  concluding  with  a  petit  judicium  de  billa  e^ 
seat;  billa  *  Vide  jintg,  p.  2.  and  8  li  9  W.  S.  e.  1 1.  that  the  sail  doea  not  abate. 
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^dbitta  cmseier;  the  question  raised  by  the  Court  was,  whetherlhe  conclu' ^^narratU 
sum  rendered  this  a  p!(<a  in  abatement  or  in  bar.  *'®  *^* 

Per  Cur,  In  this  Court  h'dla  and  narrailo  are  the  same ;  judgment  may  ■*'"*• 
therefore  be  demanded  of  the  bill,  and  allege  insufficiency  in  the  declaration; 
and  though  such  a  plea  as  this  ought  not  to  be  received,  yet,  as  it  has  been 
accepted,  a  respandeaa atister  may  be  awarded,  for  the  defendant  cannot  assign 
it ibr  error,  such  a  judgment  being  advantageous  to  him,  as  we  should  be  jus- 
tified in  giving  final  judgment.  See  2  Saund.  46,  47;  5  Co.  396;  Owen,  S3; 
8  Co.  69,  a;  Dy.  38. 

1 1.     MoPFATT  V.  Van  Mulligen,  T.  T.  1787,  2  Chit.  Rep.  539. 

To  an  action  by  an  executor,  defendant  pleaded  in  abatement  that  the  pro-  Y*"*^  "" **■ 

mises  were  jointly  made  with  one  A.  B.  and  the  present  plaintiff,  and  prayed  thntdecbra 

judgment  that  the  declaration  might  be  quashed,  &.c.     Demurrer,  that  the  de-  ijon  gboald 

fendant  had  improperly  concluded  his  plea,  as  he  should  have  prayed  judg-  be  qnaabed 

inent,  that  the  bill  might  be  quashed.     Joinder.  Judgment  for  plaintiff  on  the^ben  ihe 

demurrer,  with  liberty  to  the  defendant  to  plead  de  novo.  proceed 

'  iPffs  are  by 

12.  Hixox  V.  BiNNs,  E.  T.  1788,  K.  B.  3  T,  R.  185.  bill,  it  bad. 

I>emurrer  to  a  plea  m  abatement,  which  concluded  with  a  prayer  of  judg- A  plea 
ment  if  the  bill,  and  that  the  same  might  be  quashed;  the  cause  as^i^ned  was,  which  con 
that  the  defendant  did  not  pray  judgment  of  the  bill.     And  the  Court  said,  ®'"dod  with 
that  the  greatest  precision  was  required  in  the  prayer  of  judgment;  and  that  as  l^'^tmenttY 
the  defendant  had  not,  in  his  plea  of  abatement,  complied  with  the  necessary  (inatead  or 
forms,  the  plaintiff  might  take  advantage  of  it  on  a  special  demurrer,  end  ad-o/)  ihe 
judged  quod  respondeat  ovster.     See  1  Salk.  289,  297.  plaintiff 'a 

13.  Herries  v.  Jameisov,  E.  T.  1793,  5  T.  R.  553.  ^jf/j  ^//^^ 
In  an  action  of  debt  to  recover   1066/,  as  expressed  in  the   writ,  the  first  ^^^jj^^fr^f 

count  in  declaration  was  for  1000/.  borrowed  by  defendant  of  the  plaintiff  and  thoagh  tba 
one  J.  M.  whom  the  plaintilT  had  survived;  the  second  count  alleged,  that  the  worda'*and 
defendant  was  indebted  to  the  plaintiff  in  the  further  sum  of  66/.  for  legal  in-*-^^^  ^^ 
tereat  due  and  payable  from  the  defendant  to  the  plaintiff  upon  a  certain  '"'"^  °^  „ 
other  sum  of  money  before  that  time  lent  and  advanced  by  the  plaintiff  and  J  J^^^g  ^1,^ 
M.  ifc.     The  defendant  pleaded  in  abatement,  and  prayed  judgment  of  theodded. 
writ,  because  the  said  sum  of  money  in  the  said  writ  mentioned,  and  thereby    f  53  1 
supposed  to  be  borrowed  from  the  said  plaintiff  and  J.  M.  in  his  life-time,  was  Ifthe  defen 
borrowed  of  them  by  the  defendant  and  five  others  jointly,  and  not  by  the  de-**^"* »"  hia 
fendant  only,  as  by  the  said  writ  is  above  supposed.   The  defendant  demurred;  P'®*'®'?  •*  . 
and  assifl^ned  for  causes,  that  the  plea,  although  pleaded  in  abatemept  of  the  ^^^  declara 
whole  demand  of  the  plaintiff,  did  not  apply  to  the  whole  of  the  money  above  ijon,  he 
demanded  by  hitn;  that  it  did  not  extend  to  both  the  causes  of  action  above  maat  con 
mentioned,  but  only  to  one  of  them;  and  that  the  defendant  had  not  pleaded  in  elode  by 
abatement  of  his  writ  merely,  but  had  relied  upon  matters  appearing  only  in  P>'*y*"S 
the  declaration  or  count,  without  showing  any  defect  in  the  writ.     «^^>^S'*^<^"^o'rih'e  tvMt 
quad  respondeat  ouster.  and  declare 

14.  Powell  v.  Fulikrton,  E,  T.  1801,  C.  P.  2  B.  &  P.  4'iO.  «ion. 

Plea  to  the  third,  fourth,  and  last  counts  of  a  declaration  in  debt  for  5000/.  ^bere  a 
praying  judgment  of  the  writ  and  declaration  as  to  these  counts,  and  that  the  basement 
said  writ  and  declaration  founded  thereon  as  to  these  counts  might  be  quashed,  concladea 
Demurrer  and  joinder.  that  the 

Per  Cur.     In  suppoK  of  this  demurrer  it  has  been  contended,  tkat  the  plea  whole  writ 
demands  that  the  whole  writ  shall  be  abated.,  whereas  the  matter  pleaded  only  "^^J  h* 
applies  to  a  part  of  the  writ;  but  it  is  quite  clear,  that  if  the  demand  of  a  pleajl^'     !|' 
be  too  large,  the  Court  may  abridge  it,  according  to  the  maxim  nam  omne  ma-  ^^y  ^^  ^j,^ 
juscontinet  in  se  mxnus^     A  general  writ  is  divisible,  so  that  it  may  be  abated  ted  aato 
in  part  and  remain  good  for  the  residue.     Judgment,  tfiat  the  said  counts  be  part  and  re 
quashed,  and  plaintiff  may,  at  his  peril,  prosecute  for  the  residue.  in<^in  good 

See  Rastall's  Entries,  fo.  108,  b.  109,  a.  126,  256,  a.  233;  Weeks  v.  Peach,  ■•  *°  '«»i 
1  Salk.  179;  1  Hen.  5,  fol.  4,  b.  pi.  5;  Godfrey's  case,   11  Co.  45,  b;  CUf\,*'°*' 
£at«  4,  pi.  6;  p.  7^  pW  17;  Herries  v.  Jameison,  5  T.  R.  553. 
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16.  Godson  v.  Good,  E.  T.  1816,  C.  P.  6  Taunt.  587;  2  Marsh,  299,  S.  C. 
A  plea  eeo  .  Defendant  pleaded  to  an  action  of  assumpsit,  that  the  promises,  if  any,  were 
uioiog  mat  jo^Qiiy  made  by  his  ii^state  and  sixteen  others.  The  plaintiff  trarersed  tha 
*^V"  plea,  and  the  defendant  joined  issue  upon  the  traverse.     Evidence,  that  the 

menciiur  intestate,  and  above  fifty  others,  had  resolved  to  choose  tl^e  plaintiff  their  at- 
and  concia  torney,  and  all  and  every  one  of  them  had  resolved  to  participate  in  bearing 
diag  in  a  the  expenses.  The  plaintiff  not  having  proved  any  distinct  proportion  of  his 
batement  ii  costs  to  be  payable  by  the  intCRtate,  a  verdict  was  entered  for  him,  with  one 
a  plea  in  shilling  damages,  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit,  on 
iuidniK*in  ^l^^gTO^"^  ^hat  the  plea  did  not  give  a  better  writ;  and  that  as  matter  in  bar 
bar.  appeared  on  the  record,  although  it  were  pleaded  in  the  form  of  a  plea  in 

abatement,  it  would  operate  as  a  plea  in  bar,  there  being  evidence  of  other 
1^  54  1    joint  contractors. 

Per  Cur.  The  cases  cited  by  the  defendant  in  support  of  this  plea  being  a 
plea  in  bar,  although  it  commenced  an<^  ended  in  abatement,  are  inapplicable 
They  only  established  that  a  plea  containing  matter  in' bar  and  concluding  in 
abatement,  or  containing  matter  in  abatement  and  concluding  in  bar,  are  to  be 
Tiewed  as  pleas  in  bar.  This  is  therefore  a  plea  in  abatement;  and  as  such  is  dig 
prored,  the  plea  must  mean  that  there  were  sixteen  other  joint  contractors,  and 
no  more,  which  is  not  the  case;  it  is  therefore  bad.  Il'ad  it  been  even  pleaded 
in  bar,  we  should  have  had  difficulty  in  sayjng  it  was  proved.  Rule  discharged. 
See  Rice  ▼.  Shute,  5  Burr.  2613;  Cole  v.  Green,  1  Lev.  31 1,  312;  Medi- 
na v.  Staughton,  1  Lord  Raym.  594,  cites  I  Sid.  189,  190;  Evans  v.  Stevens, 
4T.R.225;6(ubbinsv.  Bird,  1  Mod  214;  2  Mod.  63;  Abbott  v.  Smith,  2  Bl. 
951;  37  Hen.  6,24,  a;  Bro.  Brief.  236;  37  Hen.  6,  18,  a;  per  Lyttleton, 
Bro.  Brief.  247,  S.  0;  Cross  v.  Bilson,  2  Lord  Raym.  1018;  Wallis  v.  Savii; 
6  Mod.  103;  S.  C.  I  Lutw.  42;  Isam  v.  Hitchcock,  Cro.  Eliz.  20^;  Justice 
V.  Whyte,  I  Mod.  239;  Slanney  v.  Slanney,  12  Mod.  524,  525;  Carnejta  r. 
Prior,  1  Show,  4;  Comb.  107,  S.  C. 

16.  Artwood  v.  Davis,  M.  T.  1817,  K.  B.  1  B.  &  A.  172. 
A  olaa  ia  ^^  ^^  action  of  assumpsit  by  bill,  the  defendant  pleaded  in  abatement,  and 
abacameat  prayed  judgment  that  the  writ  and  declaration  might  be  quashed.  Demurrer, 
to  proceed  that  the  de^ndant  had  prayed  judgment  of  the  writ  and  declaration  instead  of 
jogs  by  bill  the  bill  and  declaration.  For  the  causes  stated  in  the  demurrer,  judgment  quod 
praying  resporuUas  ouster  was  awarded;  and  Bailey,  J.  said,  that  upon  pleas  in  abate- 
r  th**"'*t  ^^^^  ^^®  court  will  give  no  other  judgment  than  that  prayed  for  by  the  party, 
anddedara  See  Hixon  v.  Binns,  3  T.  R.  185;  the  King  v.  Shakespeare,  10  East,  287; 
tion,  ia  bad.  Saund.  209,  n. 

(F)  Signature  of  counsel. 

Jadgmeot  Anon,  M.  T.  1760,  C.  P.  Prac.  Reg.  282. 

may  be  Per  Cur.     If  a  plea  in  abatement  be  filed  without  counsel's  signature  being 

aigned  subscribed  thereto,  the  plaintiff  is  entitled  to  treat  the  plea  as  a  nullity,  and  may 

Tle^Tn*  sign  judgment.     Sae  1  Tidd,  664,  699,  7th  ed;  De  Norman ville  v.  Meycr^  1 

abatement   ^°^'*  ^^P*  ^^^'  ^^^*  ^^S«  ^^  ^^^-  ^i  ^^^  P^^^  ^i^*  Misnomer. 

ia  filed  with  

oat  coon  IX.    AFFIDAVIT  IN  VERIFICATION  OF. 

••^'••'gn*  '  (A)  When  REQUISITE. 

^V\n  1     ^'     Cholmlt  v.  Bboom,  E.T.  1691,  K.  B.  3  Salk.  173;  S.  C.  Garth.  402; 

law^wbea*  -^^ht  against  the  defendant  upon  a  bond  sealed  and  delivered  at  Chester, 
the  defend  'I'he  defendant  pleaded  that  he  was  an  inhabitant  of  Chester,  and  at  the  time 
ant  pleaded  of  the  action  brought  lived  in  Chester,  &c.  The  plaintiff  considering  this  to 
a  foreign  be  a  foreign  plea,  and  that  it  ought  to  have  been  sworn,  signed  judgment;  but 
plea,  he       it  was  set  aside;  for, 

^^lo' '  ^^^  ^^^'     "^  P^*^^  ^^  ^'^®  jurisdiction  is  no  foreign  plea,  nor  a  plea  of  privi- 

■lake  oath  ^®S®9  ^^^  ^^  ancient  demesne,  these  pleas  are  never  sworn.  A  foreign  plea  is 
of  the        where  the  defendant  by  his  plea  would  remove  the  cause  of  action  oat  of  the 
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county  \f  here  the  plRinti6r  has  laid  it,  but  it  is  not  a  foreign  plea  where  the  de-  t™th  •£  it; 

fenrlant  adopts  the  place  and  county  mentioned  by  the -plaintiff.  '*?^  °V  ^i 

C2       t  o        J    rto         ■     o^  1        4n-'  ^  plea*  to  the 

See  1  Saund.  98,  n.  I;  Styles,  43.7.  jariidictioii 

2.  Sherman  V.  Alvarez,  M.  T.   1725,  K.  B.  I   Stra.  639;  S.   C.  2  Lord  or  ia  abate 

Raym.  1409.  ""t.* 

In  an  action  by  origin?il,  the  defendant,  after  oyer,  pleaded  in  abatement 
that  the  writ  had  never  been  returned;  it  was  moved  by  the  plainlifTs  counsel ^^Pj*'  '" 
to  set  the  plea  aside,  it  not  being  verified  by  affidavit.  jj,i^i  ^Y^^ 

Per  Cur.  When  the  party  demands  oyer,  it  is  only  oyer  of  the  writ;  origioal  is 
whether  it  be  returned  or  not  is  a  matter  of  fact.  But  as  the  ptea  is  not  verified  not  roturn 
by  affidavit  it  must  be  set  aside.  «d  most  be 

3.  Stiles  v.  Mead,  H.  T.  1726,  K.  B.  2  Stra.  733.  ^«['^^«**  ^J 

The  defendant  pleaded  his  privilege  as  a  sergeant  at  law,  with  the  writ  annexed. 

Per  Cur.     For  want  of  an  affidavit  that  he  had  business  there,  and   there  So  must  a 

only,  his  plea  must  be  set  aside.  •  P.'?*  ^^  P" 

"^ '         ^  vilego  as  a 

4.  Perry  V.  ToMPKLv,  T.  T.  1734,  C.  P.  Prac.  Reg.   5.  S.  P.  Pearcb  v,  serjeant. 

Davy,  T.  T.  1756,  K.  B.  1  Kenyon,  365.     Gray  v.  Sidneff,  E.  T. 

1803,  3  B.  &  P.  397.  8«^  w^**^* 

A  plea  in  abatement  of  the  want  of  the  defendant's  addition  of  estate,  de-   f  .jT^^f'j^ 

gree,  or  mystery,  was  filed  without  an  affidavit  being  annexed  to  verify  the  -^  apparent 

truth  of    the  plea;  judgment  was  consequently  signed;  and  the  defendant  to  the Conrt 

moved  to  set  it  aside,  on  the  ground  that  the  truth  of  the  plea  appeared  by  the  on  a  view 

declaration,  and  therefore  an  affidavit  was  not  necessary.     Rule  to  show  cause  of  their 

granted.     See  Hughes  v.  Alvarey,  2  Lord  Raym.  1409;  1  Com.  Dig.  Abate- JJJJ"  P'^^«* 

ment,  D.  6.  affidavits 

5.  Rex  v.  GrRAiNOFR,  H.  T.  1765,  K.  B.  3  Burr.  1617.  not  necessa 
On  a  motion  to  set  aside  defendant's  plea  to  an  indictment,  and  that  judg-  ry.f 

ment  might  be  entered  against  him  by  default,  as  the  prosecutor  had,  in  con-   [  56  *] 
sequence  of  the  plea  in  abatement,  lost  the  benefit  of  trial  at  the  sittings  after  The  statate 
term,  the  objection  taken  was,  that  "  the  plea  was  a  dilatory  one,  and  not  ve-*^^^^'*"* 
rified  by  affidavit;"  nor  had  any  probable  matter  been  shown  to  the  Court  to  J^^^^j'^^j  ^^' 
induce  tfiem  to  believe  that  the  fact  stated  in  it  was  true.  eriminal  a* 

Per  Cw\     It  is  usual  to  annex  affidavits  to  pleas  of  this  description  in  the  well  as  ci 
Crown  Office,  and  we  do  not  see  why  they  should  not  be  annexed.     Rule  ab-  til  cases. 
solute  for  setting  aside  the  plea. 

6.  Onslow  v.  Smith,  E.  T.  1801,  C^P.  2  B.  &  P.  384. 

In  a  writ  of  right,  the  tenant,  who  was  seized  of  the  estate  for  the  terra  of  A  pl«a  of 
his  life  only,  prayed  aid  of  him  in  reversion,  but  no  atfidavit  was  annexed.         .     P'^*^*'- 

Per  Cur,     Although  a  plea  of  aid  prayer  is  not  a  plea  in  abatement,  yet  it  .  j^^  ^^ 
18  a  dilatory  plea  within  the  statute  4  Anne,  c.  16,  and  requires  to  be  verified  qqi  ^o 
by  affidavit.  pleaded 

7.  Phelps,  Gent.  v.  Lewis,  T.  T.  1801,  Excheq.  Forr.  144.  withootaa 

In  scire  facias  against  the  heir  and  terre-tenants  of  A.  the  sheriff"  returned  Jl®^*'*^ 
B.  tenant  of  certain  premises,  whereof  A.  was  seised  in  fee  on  the  day  of  giving  \^  ^cS-e^a 
judgment  or  ever  afterwards,  and  that  there  was  no  other  tenant  in  his  baili-  ^^-^^  ^^ 
wicic  whom  he  could  warn,  and  that  there  was  no  heir, — the  defendant  plead-  gainst  ter- 
ed  that  the  plaintiff*  ought  not  to  have  execulion,  because  there   wfere  other  teoanfs that 
tenants  of  other  premises  (naming  them)  in  the  same  county,  whereof  the  said  ^here  is  an 
A.  was  seised  in  fee  after  (he  day  the  judgment  was  given,  who  were  not  |»e- o*no' Re- 
turned tenants  by  the  sheriff*,  and  concluded  his  plea;  wherefore   he  P^&ys  i^^mQ^], 

*  Thestatate  4  Ann.  c.  16.  s.  11.  enacts,   that  no  dilatory  plea  shall  be  reeeired  in  any 
coart  of  record,  anlcss  ihe  p^^rty  •Terin^  <tnch  plea  do,  by  atHdavit,  proTc  the   troth   there- 
of, or  show  some  probable  maUer  to  the  Conrt  to  indoce  them  to  believe  that   the  fact   of 
SQch  dilatory  plea  is  trae. 

1  Upon  ih\s  ground  it  has  been  adjads^ed.  that  if  an  attorney  plead  his  privilege  of  the 
same  conrt  an  that  in  which  he  is  irro^ralarly  naed  an  ailidnvit,  ti>  verify  its  (rath  need  not 
be  made  (Clnridge,  gent,  attorney  v.  Micdou^ni.  T.  T.  1^0(>.  cited  1  Chit.  PI.  452.  433.) 
becaofls  tho  Court,  by  examinatioo  of  tlieir  own  record,  may  a«certaia  the  troth  of  the 
pies. 
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judgment,  if  he  ought  to  be  compelled  to  answer  the  jiforesaid  writ  of  scire  fi^*^ 
ciasy  in  form  aforesaid  returned.  This  plea  having  been  put  in  without  ao 
affidavit,  the  plaHitiff  signed  judgment;  and  a  rule  being  obtained  to  show 
cause  why  the  judgment  should  not  be  set  aside,  it  was  argued  against  the  rule 
by  the  plaint iflPs  coansel,  that  though  this  was  not  a  plea  in  abatement,  be- 
cause that  must  £;ive  a  bet'er  w^rit,  and  here  there  is  no  defect  in  the  writ,  but 
in  the  sherifi'^s  return:  and  though  the  judgment  of  the  Court,  in  case  the 
truth  of  the  pica  is  admitted,  is  nut  like  the  judgment  on  a  plea  in  abatement 
that  th9  writ  should  be  quashed,  but  the  plaint iif  prays  another  writ  to  warn 
the  terre-tenants  that  are  omitted,  which  is  granted  returnable  on  a  particular 
return,  and  a  dits  dahts  is  given  to  the  plaintitT,  and  the  tenants  returned  in  the 
former  writ,  to  the  day  of  the  return  of  the  said  writ,  yet  it  was  clearly  a  dila- 
I  57  ]  tory  plea,  inasmuch  as  it  does  not  go  to  the  merits  of  the  scire  JadaSj  bat  be- 
cause all  the  terre-tenants  ought  to  contribute  equally,  the  plea  prays  that  ex- 
ecution shall  be  delayed,  and  the  merits  of  the  scire  facias  postponed  until 
all  the  terre-tenants  are  returned,  warned,  and  brought  before  the  Court,  and 
therefore  being  a  dilatory  plea,  required  an  affidavit  within  the  statute  of  Anno, 
without  which  it  wus  a  mere  nullity,  and  the  plaintiff  had  a  right  to  sign  his 
judgment.  And  of  that  opinion  was  the  whole  Court,  and  discharged  the  rule 
for  setting  aside  the  judgment. 

(B)  Bt  whom  made. 
LoMLET  V.  FoRSTER,  M.  T.  1739,  C.  P.  Bames,  544;  S,  C.  Prac.  Reg.  C. 
The  iffiJa  ^-  ^-  S-  P.     Pearce  v.  Davy,  T.  T.  I7.>6,  K.  B.  1  Kenyon,364. 

vit  may  be      The  attorney  had  sworn  to  the  truth  of  plea  in  abatement,  and  the  question 
made  by     was  whether  the  defendant  should  not  have  made  the  affidavit  himself, 
the  defend       Per  Cur.     Probable  ca jse  is  shown,  which  is  all  that  is  required  by  the  sla- 
*h'^*d"'  *     tute.     Rule  to  show  cause  why  the  plea  should  not  be  i^ct  aside,  discharged. 
P*'         See  Lilley^s  Entries,  4. 


(C)  At  what  time  to  be  made. 
I.  Pearce  v.  Davy,  T.  T.  K.  B.  1756,  1  Kenyon,364;  Sayer,  233,  S.  C. 
Affidavit  of  ^'^  ^^  action  of  trespass  for  injuring  a  personal  chattel,  the  defendant 
treth  of  pleaded  the  nonjoinder  of  other  parties  interested,  and  annexed  an  affidavit 
plea  can  of  verification  to  the  plea  made  by  one  of  the  dcfendunts,  which  appeared  to 
not  be  have  been  sworn  afler  the  writ  was  issued,  but  prior  to  the  declaration  being 
r^°^"i  a  '  ^'®^-  ^*^^  Cur,  Such  an  affidavit  must  be  concomitant  or  subsequent  to 
filed'  au.     ^^^  pfea,  and  cannot  be  sworn  antecedent  thereto. 

'etdetn/ro.    ^^  £^„q  ^   Comber,  M.  T.  1803,  K.  B.  4  East,  348;   1  Smith,  108,  S.  C. 

h     worn        "^  ^^^^  ^^  ^^^  aside  an  interlocutory  judgment  for  want  of  a  plea  was  opposed 

before  dee  ^^  ^^®  ground  that  the  affidavit  in  verification  of  the  plea  was  sworn  at  Liver- 

UMtion       pool  on  the  same  day  that  the  declaraiion  was  filed  in    London,   and  conse- 

filedorde   quenlly  before  the  defendant  could  possibly  have  seen  it,  and   that  the   plea 

livered.       founded  thereon  was  a  nullity.     Per  Cur.     As  the  defendant  might  hare 

had  good  reasons  to  believe  that  what  he  swore  was  true,  and  as  in  point  of 

fact  the  affidavit  did  accord  with  the  truth,  and  as  the  practice  requires  pleas 

in  abatement  to  be  put  in  within  four  days  after  filing  the  declaration,  we 

think  the  plea  is  correct,  and  the  rule  must  be  made  absolute.     See  Hopkin* 

son  v.  Henry,  13  East,  170. 

[  58  1  

The  alfida  (D)  Forms  and  requisites  of. 

v»*  "»"«  1.  Rex  v.  Jones,  H   T.  1741,  K.  Ji.  2  Stra.  1 161. 

be  P>'^P"^       A  plea  in  abatement  to  an  information  in  the  nature  of  a  quo  tDorvatUo  was 

in  The*         ^^^  aside,  because  the  affidavit  of  verification  was  not  entitled. 

AnTihe  ^"  ^^^^^"^  ^-  Di.VAS,  M.  T.  1741,  C.  P.  Barnes,  348. 

ftabsiiiiT  Defendant  was  sued  by  the  name   of  Firds   Dinas;  he  pleaded  in  abate* 

tioo  of  the  tncQt  that  his  name  was  Fliintas,  and  not  Finis;  but  both  the  plea  and  affide- 
name  of     vit  to  verify  it  were  entitled.     ''  la  a  cause  between  Clixbjr,  plaintiff^  and 
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Fiats  Dinas,  defendant,"  rule  to  show  cause  why  the  plea  should  not  be  set  ^^ftw  ^' 

aside  was  made  absolute.  ^*!'****. 

will  render 

8.  Prince  v.  Nicholsoic,  H.  T.  1814,  C.  P.  I  Marsh.  70;  S.  C.  5  it  inralid. 

Taunt.  333. 

This  was  an  action  against  an  executor  for  goods  sold  and  delirered  to  the  ^n  MdaTh 
testator.     The  defendant  in  Trinity  Term  had  pleaded  non  assumpsit,  and  at  n^^Ytoa" 
the  trial  had  rendered  a  pleapuis  darien  continuance,  stating  that  a  judgment  pi,^^  ^^ 
had  been  recovered  against  him  as  executor  in  a  plea  of  debt  for  money  bor-  fen  to  the 
rowed   by  the  testator  in   his  lifelime.     It  was  objected  that  the  plea  could  plea,  and 
not  be  received,  as  the  affidavit  to  verify  it  was  not  entitled  in  the  cause.  therefore 

Per  Cur.    There  was  no  orxasion  to  entitle  the  affidavit  at  all,  although  it  ?!*^Y?J!^ 
has  been  directed  generally  that  every  affidavit  shall  be  entitled  of  the  cause,  i^  ^^' 
in  order  that  it  may  be  identified  in  cases  where  it  becomes  necessary  to  bring  caoee;  itd 
an  action  or  indict  for  perjury ;  yet  that  can  make  no  difference  in  the  present  qu;  vide 
case,  because  the  affidavit  is  annexed  to  the  plea,  and  refers  therefore  to  the  'upra  et 
title  of  the  plea  as  if  it  were  incorporated  with  it.  tfi/i'«. 

4.  Richards,  gent.  4pc.  v.  Setrbb,  M.  T.  1816,  Ex.  3  Price,  197.  Bat  a  mis 

The  defendant,  an   attorney  of  the  Court  of  King's  Bench,  had^been  da-  take  iii  the 
scribed  in  a  venire  facias  ad  respondendum  as  Stephen  Richards,  Gent,  one  namee  of 
of  the  frix  clerks  of  Benjamin  Price,   Grent.,  one  of  the  sworn  clerks  in  the  the  partieB 
office  of  Pleas  in  the  Exchequer,  and  Charles  Clarke,  The  defendant  plead-  ^  ^he  rail 
ed  his  privilege  in  abatement,  to  which  an  affidavit  of  verification  was  annexed.  ^^^^|  |^ 
It  was  submitted  on  behalf  of  the  plaint.fT  that  the  affidavit  was  a  nullity,  it  gaffiei^nt  to 
being  entitled  in  the  cause  of  Stephen  Richards,  Gent,  one  of  the  six  clerks  evpport  the 
of  B.  Price,  Grent.  one  of  the  sworn  clerks  in  the  office  of  Pleas  in  the  Court  plea,  altho* 
of  Exchequer  at  Westminster,  plaintiff,  and  Henry  Setree,  defendant,  oobit-  it  refer  ex 
ting  altogether  the  name  of  the  co-plaintiff,  Charles  Clarke.     For  the  defen-  [{[^"pj^^^ 
dant  the  case  of  Prince  v.  Nicholson  (t*tde  supra)  was  cited.  whiohit  is 

Per  Cur,  Whenever  an  affidavit  is  made  in  a  suit  that  has  been  already  aaneaed. 
eommanced,  it  ought  to  be  entitled  as  of  the  precise  cause  in  which  it  is  to  be  [  59  ] 
used,  it  has  been  urged  that  the  Court  of  Common  Pleas  have  received  an 
affidavit  without  title,  because  the  Court  thought,  by  reference  from  the  body 
of  it,  the  title  of  the  cause  might  be  supplied  by  the  one  prefixed  to  the  annei« 
ed  plea;  but  even  supposing  that  to  have  been  rightly  decided,  it  does  not  ap- 
ply to  the  present  case,  for  here  a  specific  thle  is  given  to  the  affidavit,  and 

that  proires  not  to  be  the  title  of  the  cause.  It  shoald 

ftate  that 

5.  Onslow  V.  Booth,  T,  T.  1748,  R.  B.  1  Stra.765;  S.  C.  Forts.  341 ;  and  the  plea  is 

cited   Saver,    19.  trneinrab 

A  plea  of  privilege  as  a  clerk  to  a  prothonotary  in  the  Common  pleas  was  stance  and 
set  aside,  the  affidavit  annexed  to  it  being,  that  <<this  is  a  true  plea,''  and  not  '^^^jj^i 
that  'Hhe  plea  is  true;"  the  statute  requires  that  the  affidavit  should  osiAbl'*^  thatThe* 
the  fact  and  not  the  legality  of  the  plea.  plea  it  a 

6.  Pearcb  V.  Davy,  T.  T.  1756,  K.  B.   1  Kenyon,  364;  S.  C .  Say er,  293.  *™*  P**^ 
Upon  a  rule  to  show  cause  why  a  dilatory  plea  should  not  be  set  aside,  it  i^  ^^^  ^ 

appeared  that  the  affidavit  was  not  positive  as  to  the  truth  of  the  fact  pleaded,  peeitiveaad 
but  there  was  something  alleged  in  the  affidavit  from  whence  it  might  be  fairly  expllcitjaad 
inferred  that  the  fact  pleaded  was  true.     The  rule  was  made  absolute;  Deni-  lasve  noth 
son,  J.  and  Wilmot,  J.  being  of  opinion  that  the  affidavit  was  not  sufficient,  "^j^^^ 
and  by  Denison,  J.   it  has  been  said  that  it  is  sufficient  under  the  4.  Anne,  c. .     |^f^ 
16.  if  any  matter  be  shown  to  the  court  by  affidavit  to  induce  them  to  believe  ^Boe. 
that  the  fact  stated  in  the  plea  is  true;  but  the  construction  has  always  been 
that  the  affidavit  must  be  positive  as  to  every  fact,  for  the  words  '^probable 
matter"  in  the  statute  only  extend  to  the  matter  of  record,  or  some  other  col- 
lateral matter  as  to  the  truth  of  which  there  cannot  be  a  positive  affidavit. 

Foster  J.  inclined  to  be  of  opinion  that  the  affidavit  was  sufficient,  inasmuch 
as  it  might  be  fairly  inferred,  from  what  was  there'  alleged,  that  the  fact  ple«- 
d#d  was  true. 

VOL.  I.  6 
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(E)    BfiFORK  WHOM  TO   BE   SWORN. 

^  Horseman  v.  Matthewman,  T.  T.  1814.  K.  B.  S  M.  «t  S.  164. 
Irhs  affida       Nonjoinder  was  pleaded  in  abatement,  and  judgment  sigoedi  because  the 
irii  annexed  affidavit  to  rerify  the  plea  was  sworn  before  the  defendant's  attorney, 
to  a  plea  in     p^^  q^     xhc  defendant  might  have  applied  to  the  Court  to  set  aside  the 
l/nolTnil  P^®*»  yet  it  not  such  a  nullity  as  will  authorise  the  plaintiff"  to  sign  judgment, 
ity  becanae      See  8  T.  R.  Stra.  638.  id.  705.  738. 

aworn  be   *  ____— • 

fore  defend       ^Y)    C0NSEQ.UENCES  OF  THERE    BEING   NO   AFFIDAV1T|  OR  OF   ITS  BEING 
ant'i  attor  defective. 

Ten  1  i.  R"  V.  Grainger,  T.  T.  1814,  K.  B.  3  Burr,  1616.  S.  P.  Husset  v. 
TfSKor.  L  HussEY,  E.  T.  1716.  C.  P.  Comb.  260.  Pether  v.  Sheton,  M.  T.  1783, 
BO  affid.YU  K.  B.  I  Stra.  639.  Sherman  v.  Alvarez,  M.  T.  1783,  K.  B.  1  Stra,  638; 
the  Court        S.  C.  2  Ld.  Raym.    1409. 

wilt  aet  a        A  rule  was  obtained,  and,  after  argument,  made  absolute,  to  set  aside  a  plea 
aide  the       iiy  abatement' becaUse  no  affidavit  whs  annexed.     See  ^  Arch.  Prac.  K.  B.  2. 
Eflf  tk*  .f  ••  Onslow  v.  Bo6th,  H.  T.  1752,  K.    B.  cited  Saver,  19;  and  S.  C.  lepor- 
S|„i[™.  ted'«   Stra.  706;  Forts.  341. 

doreotivo.        In  thetcase  of  Onslow  v.  Booth,  in  this  Court,   a  plea  of  privilege  was  set 
asido,  although  it  wr»  sworn  ffeneralty  that  the  plea  was  true,  because  il  wm 
Oribeplaio  not  swofo  that  the  particular  facts  therein  alleged  were  tnia 
iiffmay  3.  WiLsoN  v.  Palmer,  M.  T.  l72d,rPrac.  Reg.  C.  P,4. 

■Mair  '^^  defendant  was  sued  as  executor,  and  pleaded  in  abatement  that  there 

ilras  another  executor,  but  did  not  annex  an  affidavit  of  the  truth  of  his  pies. 
Thn  plaintiff*  signed  jiidgroent  Per  Cur.  The  judgment  is  irregular.  Se« 
earth.  402.  2  Ld.  Raym.  1409;  I  Stra.  639;  1  T.  R.  277.  689;  6  T.  R.  210; 
TT.  R.898;  4  East,  348;  1  Tidd,  58^.  7thred. 

4:  Phelps  v.   Lewis,  T.  T.   1801,  Excheq.  Forr.  144. 
And  iHe  '^^  a^scire  facias  against  heir  and  ter-tenants  of  the  recoveree,  the  defenr 

Coart  will  dant  pleaded  that  there  were  other  ter-tenants  who  were  not  returned,  and 
not  after  prayed  judgment  "if  he  ought  to  be  compelled  to  answer  the  said  writ  of  scire 
ward«  per  facias;"  but  no  affidavit  in  verification  of  the  plea  was  annexed  and  the  plain* 
mit  the  do  ijff  gigaed  judgment  as  for  want  of  a  plea.  A  rule  nisi  to  set  aside  the  jud^ !• 
inake'an^f  "^^^^  ^'^  obtained;  but  the  Court  after  argument,  in  the  course  of  which  it 
fidavit,  or  was  8Ugf(ested  that  even  if  the  plea  required  an  affidavit,  permisstoa  might  be 
correct  an  giv6n  to  the  defendant  to  enable  him  to  make  one,  notwithstanding  judgment 
imperfoet  had  been  signed,  said,  that  when  the  plaintiff*  is  delayed  by  the  pfoa,  it  must 
ooe.  \^Q  verified  in  a  more  solemn  manner  than  in  other  cases.     The  defendant  can- 

not be  permitted  to  do  that  in  this  stage  of  the  cause,  as  the  plaintiflT  is  now 
entitled  to  judgment;  and  when  (he  defendeiit  applies  to  set  aside  a  regular 
judgment,  he  must  lay  some  grounds. 

X.  AMENDMENT  OF, 

SocKART  ¥.  I^ WHENCE,  E.  T.  1725.  Cs.  Prac.  C.  p.  39.     Ltdb  t.  Hkali. 

L  ^  J         E.  T.  1725,  Prac.  Reg.  21.  Atkinson  r. gent,  one,  Stc.  H,  T. 

1817,  K.  K  S.  P.  2  Chit.  Rep.  5. 

A  motion  was  made  (or  leave  to  araenJ  a  plea  in  abatement  by  the  insertion 
abate '^  t  ^^  ^^  ^  "culpabilis"  instead  of  '*capitalis;^  the  mistake  appeared  to  have 
not  allowed  'arisen  through  a  misprision  of  the  clerk.  Per  Cur,  The  amendment  ol  pleas 
10  be  amen  in  abatement  has  been  generally  denied,  because  they  are  dilatory,  and  do  not 
dad.  go  to  the  merits  of  the  action;  and  it  will  be  dangerous  to  make  a  precedent; 

the  application  must  therefore  be  refused. 

XI.  EFFECT  OF  A  PLEA  IiTabATEMENT. 

1.  Rich  v.  Pilkinoton,  H.  T.  1689,  K.  B.  Cartb.  17f. 
On  a  plea        Action  on  the  case  for  a  false  return;  plea  in  abatement;  demurrer  to  plea 
in  abate      md  joinder,  the  plea  having  been  holden  bad;  the  counsel  for  the  defendant 
meat  BO  ex  proposed  to  take  exceptions  to  the  declaration.     Sed  per  Cur,  Aft«r  the  do- 
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fendant  has  plaadkd  in  abateiheiit,  instead  of  Demurring  to  the  deelaratioiii  he  eeption  can 
cannol  be  allowed  to  avail  himself  of  any  defect  in  the  latter.  ^  ^^®°  ^^ 

See  1  Salk.  «12;  I^tw.  1692;  Willes,  478.      .  tiH 

2.     Osborne  y.  Haddock.  E.  T.  1737,  C.  P.  Barnca,  257.  h/lTbmii** 

After  the  defendant  had  pleaded  in  abatement,  the  plaintiff,  without  leave  of "  * ,  „i.u 
.•     ^^  1        ••         •  f'  t    •        ■  •  rvw     nieiii,  plain 

the  Oonrt,  entered  a  nil  captai  per  breve ^  and  (non  hrought  a  new  action.  The  t;(f  withoat 

CoQit  held*the  proceedings  to  be  regular,  but  said  that  a-diflerent  rule  "applied  loaveof  the 

to  plea  in  bar.     See  Bac.  Ab.  Abatement,  M;  3  Anst.  934;  f  B.  fit  P.  40;  7  Coort  may 

T.  R.  698.  •«»•.  •  ^ 

taptat  per 

3.     Kiioht's  cask,  H.  T.  1703,  K.  B.  1  Salk,  329;  S.  C.  2  Lord  Raym.    »re««,  aoa 

1014 r  Hoh,  255.  commence 

'  —      -    -      -  -      -    -  -    J  new  ao 

tiOB. 


Case  against  Besaliel  Knight  by  a  wrong  name.    The  defendant  pleaded  in 

abatement;  the  platntiflT,  without  proceeding  further,  brought  a  new  action  Bot  the 

against  the  defendant  by  his  right  name,  to  which  he  pleaded  another  action  pUintiffcan 

pending.     &per  Holt,  C.  J.  'fhe  plaintiff  should  have  discontinued  the  prior  not,  af\or  a 

action,  it  will  be  too  late  to  do  it.now,  for  the  discontinuance  will  relate  only  P^^  in  a 

to  the  time  of  its  being  entered  on  record,  so  that  upon  a  rwl  tiel  record  it  will  ^*JJJ*3J^ 

be  against  hhn,  (or  it  was  pending  at  the  time  of  the  plea  pleaded.     And  this^    ^y^  p,^ 

diflTers  from  a  rsTersal  of  an  outlawry  or  judgment  by  writ  of  error,  for  if  nui  or  rail, 

iiel  rtcwrd  be  pleaded,  and  after  that,  but  before  the  day  given  to  bring  in  the  evade  iho 

record,  the  judgment  is  reversed  on  a  writ  of  error,  that  reversal  avoids  the  «flfe«t  of^he 

jracord  ab  wUio,  and  it  is  a  deficit  de  records.     See  Doct.  PL  11.  P'^..*'^.  ^^ 

'  _^ continaiog 

XII.    REPLICATIONS  TO.  i^Tion. 

(A)    f*0RMS  AND  REQUISITES  OF  IN  GENERAL.  whicll  waa 

1.     BissK  V.  Harcourt,  H.  T.  1689,  K.  B.  3  Mod.  281;  S.  C.  1  Salk.  177;pendmgat^ 

1  Show.  155,-  S.  C,  cited  Lord  Raym.  339,  1053.  «{|«  ^i™*  •'^ 

The  plaintiff  brought  an  action  ugainst  the  defendant  for  money  had  and  re-* ,®  ^^: 
ceived.      The  defendant  pleaded  an  attainder  of  high  treason  in  abatement,  ^^-^pn^^ 
and  consequently  ought  not  to  be  compelled  to  answer  the  declaration.     Tl)e  ,|^,,  confee 
plaintiflT  replied  that  afler  he  was  attainted,  and  before  this  action  brought,  he  sing  and  a 
was  pardoned,  and  concluded  thus,  unde  petit  judicwm  d  damna  sua.     The  de-  voiding  ihe 
lendant  demurs,.and  stated  for  cause  that  the  replication  was  improperly  con-  f*ct«  »n  ihj 
dnded,  as  the  words  damna  tiia  ought  not  to  have  been  inserted;  and  of  that  jJ^JTcofT* 
opinion  was  the  Court,  and  a  rule  was  .made  that  he  might  be  at  liberty  to  dis-^i^^^  ^^^ 
continue  the  action  without  costs.  judemipd 

S.    BoifNER  V.  Hall,  E.  T.  1697,  K.  B.  1  Lord  Raym,  338:  S.  C.  Comb.  ^^^■"■•^ 
497;  diflerently  reported  in  Carth.  433;. Hoh,  557:     S.  P.  Mewjia  r.^^^^^^ 
Stauohton,  T.  T.  1699,  I  Lord  Raym.  592;  S.  C.  2  Salk.  210:  Crossk  ^^^^j^   ^^ 
T.  BiLsoif,  H.  T.  1702,  IL  B.  2  Lord  Raym.  10'22.  of  the  facia 

To  an  action  of  assumpsit  the  defendant  pleaded  in  abatement  that  anotherjn  the  pl<a 
action  was  depending  in  the  Common  Pleas  for  the  same  cause.     The  plain-^jn^y  pray 
tiff  replied  negativing  that  fact,  and  concluded  petit  judieium.de  dehito  et  <'«»'*- VcWrf* 
ntf.     Demurrer  and  joinder.     Per  Holt,  C.  J.    When  a  plaintiff  takes  issue  "      "* 
np<Hi  a  plea  in  abatement,  he  ought  to  pray  damages^  for  if  it^be  found  against 
the  defendant,  final  judgment  shall  be  given.     But  where  ihe  plaintiff  confes- 
ses and  avoids  the  plea,  and  does  not  deny  it,  he  cannot  pray  damages,  but|^j|^^  ^^n 
most  maintain  his  wriu     See  Ra.  £nt.  681;  Co.  Eat.  160,  a,  cation 

3.     BissKT.  Harcourt,  E.  T.  1689,  K.  B.  1  Salk.  177;  S.  C.  3  Mod.  581 ;  ^^nt"  hich 
1  Show.  155;  Carth.  126,  cited  in  Bonner  v.  Hall,  1  Lord  Raym.  338.        ih^  coart 
The  defendant  pleaded  an  attainder  of  high  treason  in  disability.  The  plain* cannot 
tiff  replied  a  pardon,  el  petU  /udtcufia  ti  damna  lua;  to  which  the  defendant  give,  it  will 
denrarred;  and  the  Court  determined  that  the  improper  conelusion  of  the  tep-*^'*»**  *<>>■ 
lieatioii  created  a  discontinuance;  and  that  an  ill  prayer  of  judgment  renders  ^"^ 
the  plea  a  nullity.     See  Say.  46.  r  ^3  ;i 

4.     Sabine  v.  Johnstone,  T.  T.  1797,  C.  P.  I  B.  &  P.  60.     -  *■         * 

To  a  plea  of  misnomer  in  abatement  of  the  writ  the  replication  prayed  that 
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A  replica  the  said  declaration  ought -not  to  be  quashed,  as  the  defendant  was  and  i« 
tion  to  plea  i^nown  by  the  one  name  as  well  as  by  the  other;  concluding  to  the  country. 
ineBit  o?tbe  Special  demurrer  for  not  showing  any  reason  why  the  said  writ  should  not  be 
writ,  begia  quashed.  Joinder  in  demurrer.  Per  Cur,  Both  the  plea  and  replication  are 
faig  "that  ffood.  The  replication  js  an  answer  by  matter  of  fact,  and  not  by  matter  of 
the  laid  law.  If  that  fact  had  been  tried  and  found  for  the  defendant,  the  judgment 
^••l'"*'*"  would  have  followed  the  prayer  of  the  plea,  ^he  prayer  of  judgment  at  the 
be  oDiuA^  beginning  of  the  replication  is  surplusage.     Judgment  for  plaintiff. 

•d,"  it  mif  — — 

fielent;  for  (B)  To  particular  plbas. 

•^  *"? .  (a)    To  a  plea  of  alien  enemy, 

SiltonU  ^'.  R«CH'»»«'«>  ^-  Udal,  T.  T.  1664,  C.  P.  Carter,  48. 

may  bo  re  '^^  plaintiff  brought  an  action  of  debt  as  executor  of  A.  C.  The  defend' 
jootod  as  RQt  pleaded  that  the  plaintiff  was  an  alien  of  the  United  Provinces  in  enmity 
■orptofl  against  the  king.  The  plaintiff  replied  that  he  ought  not  to  be  barred  of  having 
*f^  an  answer;  for  that  before  the  purchase  of  the  writ  he  was  made  a  denizen  by 

?ffni*    to  '•^^®''''  P«*®nt,  concluding  with  a  verification.     To  this  replication  the  defend- 
ply  that  bo  '^^^  demurred;  and  on  arcumont  the  validity  of  the  replication  was  admitted. 
wae  made  '    See  9  E.  ^  4.  76;  S  H .  6,  55,  a;  1  Com.  Dig  Abatement,  i^.  4. 
donisoB  by  o      NicaoLs  v.  Pawlet,  E.  T.  1693,  K.  B.  Carth.  302;  S.  C.  4  Mod.  285. 
™?"'*  S.  P.  Freeman  v.  King    H.T.  1666;  Sid.  357. 

Or  that  ho       The  defendant  pleaded  in  abatement  that  the  plaintiff  was  an   alien  enemy, 
.  waa  bora     born  in  a  certain  place  in  France      The  plaintiff  replied  that  he   is  indegenii 
within  tho  and  horn  in  a  place  described  in  the  replication,  and  non  alienigena  mode,  Sfc. 
'?*w"**  •f  and  concluded  to  the  country. 

!i^  th^'^  ^^  demurier  the  replication  washolden  ill,  for  the  plaintiff  did  not  rely  upon 
plaeo  of  hia  ^^^  first  part  of  it,  that  he  was  born  in  England,  and  conclude  with  an  aver- 
bifth.  ment,  so  that  issue  might  be  taken  by  the  other  side,  viz.  that  he  was  not  born 

in  England,  and  that  the  allegation  might  be  triable  with  a  proper  venue;  but 
here  he  had  put  alien  or  not  alien  in  issue,  which  cannot  be  tried  (or  want  of  a 
venue.  Judgment  that  the  bill  shall  abate.  See  Co.  Lit.  I'i9,  b;  6  Co.  47; 
7  Co.  26;  Carter,  50;  1  Leon.  78,  79;  Precedents,  Ra.  Ent.  252,  605;  Ast. 
11;  Heme,  361.' 

r  64  1  ^-     Wemji  v.  WiLLiAMSi  M.  T.  1696,  C.  P.  1  Salk.  46;  1  Lutw.  34;  1  Lord 

■"        "■  Raym.  28i,  S.  C. 

Or  that  ho  ^^  ^^  alien  enemy  comes  to  this  country  suh  salve  conduclu^  he  may  maintain 
iaroaidiiig  an  action  as  an  alien  enemy  in  time  of  peace,  per  licentionem  domini  regis, 
in  thii  cooo  and  resides  here  sub  protectione,  and  a  war  arises  between  the  two  states,  he 
r^  ^^  ^^A  ^^^  nevertheless  maintain  an  action,  for  the  capacity  to  sue  is  but  a  conse- 
wSoTtlm  *1"®°^'*^^  right  of  protection.  See  Calvin^a  case,  1760,  16;  Forts.  221;  Co. 
^otoctioa  Lit.  1296;  Precedents  of  replications,  Pctersdorff's  Index,  18;  I  Chit.  PI. 
•f  tho  kiag,  568, 

4.  Pie  v.  Cooper,  A.  T.  1704,  K.  B.  2  Lord  Raym.  1243;    S.  P.   George 

V.  PowRi.L,  T.  T.  1717,  K,  B.  Forts.  22!. 
In  this  case  the  defendant   pleaded  in  abatement  that  the  plaintiff  was   an 
iifwK  ae   alien  enemy,  and  laid  no  venue,  and  on  demurrer  adjudged  that  it  was  well 
TOMo  aood  pleaded,  and  that  the  plaintiff  might  have  replied  that  he  was  bom  in  England 

■aoh  a  ras  S^"*'*'*/-     ^^'  ^^  ^"^^  ^  matter  be  pleaded  in  bar,  it  must  be  pleaded  with  a 
|j,,^„.      venve;  and  the  plaintiff  should  reply  that  he  was  bom  in  such  a  place,  in  £ng« 
MteuM  to  a  l*nd.     And  in  the  principal  case  judgment  was  given  quod  billa  cassetur, 
f loa  ia  bv.      See  2  Lord  Raym.  853,  1014,  1 173. 

5.  West  v.  SuTTO!f,  E.  T.  1702^,  K.  B.  2  Lord  Raym.  853;  a  C.  1  Salk. 

2;  Hok,  3. 
_^  A  $eirtjaeia»  being  brought  on  a  judgment  in  assize  for  the  office  of  mar* 

tioadZel?'^.*''  plea  in  abatement  that  the  plaintiff  was  ao  alien  enemy,  ei  Aoe,  &c ;  re* 
eoaolafc  to  plj<^^tion  that  he  was  bom  a  subject  at  such  a  place  in  England,  concluding 
Iho  eoaa  ^^^  ^  verification.  On  demurrer,  the  Court  said  that  the  plaintiff  should  have 
lijj  eendttded  to  tiie   couotr/,  for  alien  bora  when  pleaded  in  abatCHMDt  ia 
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triable  where  the  writ  is  broaghty  and  for  that  reason  the  replication  must  con- 
clude to  the  couotrjr;  the  rule  is  otherwise  where  alien  born  is  pleaded  in  bar; 
the  replication  should  then  conclude  with  a  verification. 

See  Salk.  555;  Cro.  Eiiz.  SBS;  Stra.  9. 

6.     Tbxel  v.  Hooper,  M.  T,  1695,  Comb.  394;  S.  C.  Forts.  222. 

Per  Holt,  C.  J.     When  alienee  is  pleaded  in  abatement,  and  the  plaintiffOr  with  a 
replies  that  be  was  born  within  legiance,  the  replication  may  corfclude  to  the  ^•"^» 
eouDtry,  or  with  a  verification  ;^but  if  pleaded  in  bar,  the  replication  must  con-  ^^^* 
dude  to  the  country; ^and  this  is  the  reason  of  the  two  precedents  in  RastaU 

(a)  To  a  plea  oj  coverture, 
Pearson  v.  Holse,  E.  T.  1698,  C.  P.  2  Lut.  1638. 

In  assumpsit  by  a  Jeme  covert^  after  an  imparlance  had  been  obtained  the  To  a  plea 
defendant  pleaded  that  after  the  writ  issued  the  plaintiff  married  H.    Replica- o^****®' 
lion,  that  after  suiug  out  the  writ  she  did  not  marry   H.  et  hoc  petit,  kc.     To*°^®^*^j5. 
which  the  defendant  demurred,  because  the  replication  did  not  afHrm  that  the  ^g'    *   ]. 
plaintiflr  was  sole,  that  she  h 

In  support  of  the  demurrer  it  was  contended  that  it  ought  to  have  been  al-  «o/<,  nod 
leged  in  the  replication  that  she  was  sole,  and  then  have  traversed  the  marriage  tr«vefM  ths 
with  H.  so  that  issue  could  have  been  taken  on  the  affimative  in  the  defend-  ^^^5**^?* 
aot*a  rejoinder.  I  .       ». 

8ed  Per  Cur,  It  is  the  same  in  efiect  whether  the  issue  be  joined  on  the  re-  1™,}^^ 
joinder  or  on  the  replication,  for  it  is  an  affirmative  and  a  negative  to  the  plea  tba  aho  did 
and  replication.     It  was  submitted  that  by  the  replication  the  time  of  the  mar-nottako 
riage  had  been  made  parcel  of  the  issue,  for  it  being  alleged  that  after  the  pur-  hoaband  af 
chase  of  the  writ  she  did  not  take  husband,  the  allegation  was  improper;  for  if '^'^  the  writ 
she  married  even  before  the  purchase  of  the  writ,  the  suit  ought  to  be  abated,  objoctadto. 
Sed  mm  aliocatttr:  for  the  defendant  by  implication  confessed  that  she  was  not 
married  before  the  writ.     Judgment  for  defendant. 

8ee  Ast^  9,  19;  Brownl.  203;   1  Com.  Dig.  Abatement,  E.  6. 

XIII.    DEMURRER  TO  PLEA. 

1.     CiRTB^R  V.  Da  VIES,  E.  T.  1690,  K.  B.  1  Salk.  Si  8;  S.  C,  I  Show,  ^55] 
Garth.  187;  S  C.  Bonner  v.  Hael,  E.T.  1696,  K.  B.  I  Ld.  Raym. 
S38.  LvQ  V.  Goodwin,  M.  T.  1697,  K.  B.  1  Lord  Raym.  393.  Anon.  A  demurrer 
E.  T.  1761,  1  Wils,  302.  Maynardv.  Hopkins,  T.  T.  1762.  Say,  46.  P°'?^^"*''"« 
BowBN  V.  Shapcott,  T,  T.  1801,  K.  B.  1  East,  642.  pU^ln^  * 

To  an  action  of  assumpsit,  the  defendant  having  pleaded  the  general  issue  abatement 
to  the  first  count,  and  in  abatement  to  the  others,  the  plaintiff  demurred  to  the  oecaaiona  a 
plea  in  abatement,  concluding  the  demurrer  in  bar.    '  diacomino 

Per  Cvr.     The  plaintiff  having  demurred  in  bar,  where  the  plea  is  only  in  *"*^®i  **?* 
abatement,  the  suit  is  discontinued*    But  as  issue  had  been  taken  on  the  other  ^^^^jj^^  " 
counts,  the  Court  deferred  proceeding  on  the  demurrer,  observing  that  the  dis-^nce  woald 
cootiouance  would  have  been  aided  by  verdict.  be  aided  by 

2.     Anon.  E.  T.  1761,  C.  P.  1  Wils.  302.  '''^*'^- 

The  defendant  pleads  in  abatement  that  there  is  no  such  person  as  the  plain- q^  theBlaia 
tiff  in  rerwm  nalura;  the  plaintiff  replies  that  there  is,  viz.  at  Westminster.  ||(f  fn„y 
Defendant  demurs.     Plaintiff  joins  in  demurrer,  and  prays  judgment  and  his  anrand. 
damages,  which  being  in  chief  is  incorrect;  for  it  ought  to  be  that  he  may  an-  (The  do 
swer  over    Per  Ctir.     Let  the  proceedings  be  suspended,  with  leave  to  the  ^^^ 
plaintiff  to  move  to  amend  on  payment  of  costs.  'haMhe^do 

As  to  the  proper  prayer,  see  2  Saund.  210,  g«  and  precedents  there  referred  fondant 
to;  and  1  Bac.  Ab.  Abatement,  P.  1  Com.  Dig.  tit.  Abatement,  I.  16.  might  an 

3.     Matnard  v.  Hopkins,  T.  T.  1752,  C.  P.  Sayer,  46.  "^•'"  *"'*'•  ^ 

A  demurrer  to  a  plea  in  abatement  concluded  with  praying  judgment  of  the  But  net 
action.  Upon  a  rule  to  show  cause  why  the  plaintiff  should  not  have  leave  to  without 
amend  the  demurrec,  by  concluding  it  with  a  prayer  of  judgment  o^  respondeas  ^^'^*^^^' 
owUt^  the  amendment  was  coDsented  to  upon  payment  of  costs;  and  a  rule 
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L  66  ]    wa«  made  for  granting  the  indulgence.  But  it  was  by  |be  eipreas  order  of  the 
Court  inserted  in  the  rule,  that  the  amendment  was  made  by  consent. 

4.     Hastrop  v.  Hastings,  £.  T.  1691,  K.  B.  1  Salk.  SIS.  S.  P.  Rich  t. 
PiLKiNOTON,  H.  T.  1689,  K.  B.  Carth.  171.  Bkt.lastse  ▼.  HanTeK,  T.  T. 
1696,  C.  P.  Lut.   1592.  Routh  v.  Webdell,   H.  T.  1702,  C.  P,  Lutw. 
J  667.  Ballythorpe  v.  Turner,  E.  T.  1744,  C.  P.  Willes,  478. 
„^*  *   *      Id  an  action  of  assumpsit  the  defendant  pleaded  in   abatement,  el  iKf'  JU" 
plM  in  «     atctttm  de  Mia  ei  qttod  btlla  pradicl  rcMSf /tir,  for  uncertamty  m  the  declaration . 
batement    Upon  demurrer  the  defendant's  counsel  insisted  upon  seTeral  defects  in  the 
^tefoodaDt    declaration.     Et  Per  Cw.  The  defendant  cannot  take  advantage  of  mistakes 
eanoottakain  the  declaration  upon  a  plea  in  abatement;  but  if  Se  would  avail  himself 
•f llefactlii  ^^  ^^^™>  ^®  ™uBt  demur  to  the  declaration.     A  respandea$  omier  was  award- 
dadaration  ®^'     ^®  ^  ^^^'  ^^'  Abatement,  P;  1  Com.  Dig.  Abatement,  I.  14;  1  Chit. 
PI.  457;  3d.  ed. 

6.     Powis  T.  Williams,  M.  T.  1697,  C.  P.  Lutw.  1601. 
whaw\ha       '°  *°  action  of  assumpsit  by  the  plaintiff  as  executor  for  money  had  and  re* 
maiter  plaa^^'^^y  ^^^  defendant  pleaded  in  abatement  the,oul>lawry  of  the  testator.     De^ 
dad  in  a      murrer  and  joinder.  In  the  course  of  the  argument  exception  was  taken  to  the 
batamant  ia  declaration  on  account  of  some  technical  defect,  and  judgment  was  given  (or 
Bleadabia    the  i^efendsnt.     The  reporter  introduces  a  gtrare,  whether  there  is  not  a  dia^ 
*'*        tinction  between  the  present  case  and  the  decision  in  Bellasjrse  v.  Heater  (cit- 
ed above,)  because  the  outlawry' was  pleadable  in  bar. 
Sea  1  Com.  Dig.  Abatement,  I.  i4,*in  which  this  difference  is  recognised. 

6.  Battersbt  v.  Marsh,  M .  T.  170S,  K.  B.  6  Mod.  80. 
DaaHirriqg      The  plaintiff  in  his  bill  styled  himself  a  gentleman.     Plea  in  abatement, 
to  tha  plaa  i^^^^  he  was  no  gentleman;  to  which  the  plaintiff*  demurred.     Per  Ciir.     The 
ml^m^rt^  P'«*  "  &®^  Deing  confessed  by  the  demurrer. 
traUi.  7.  Walden  V.  Holman,  K.  T.  1712,  K.  B.  2  Ld.  Rayra.    1016;  S.  C.  6 

Mod.  114;  1  Salk  6;  Holt,  49S,  565. 
Objaetioa       The  plaintiff  declared  against  the  defendant  by  the  name  of  John,  who  plead- 
may  ba  u  ed  in  abatement  that  he  was  baptized  by  the  name  of  Benjamin,  a6s^iM  ho€ 

kan  to  da    {^|^^  Johannts  was  ever  known  by  the  Jiarae  of  John;  and  the  plaintiff'  de* 

faeta  in  mat  ^  u 

far  of  form  "purred  generally. 

on  aanaral       ^^^  Holt,  C.  J.     Matters  of  form  may  be  taken  advantage  of  on  a  gene- 

damnrrar.  ral  demurrer  when  the  plea  is  only  in  abatement,  for  the  stat.  of  Elizabeth 
(the  language  of  the  statute  of  4  Anne,  c.  16,  is  precisely  similar,)  only  means 
that  matters  of  form  in  pleas  which  go  to  the  merits  of  the  action  shall  be 
aided  on  a  general  demurrer.  Judgment,  respondcM  omter.  See  1  Salk. 
194;  1  Ld.  Rayra.  327;  1  Tidd,  662,  7th  ed. 

J  g7  1  8.     HixoN  v.  BiNNs,  E.  T.  1789,  B.  K.  3  T.  R.  185. 

Qumrt,  The  plaintiff* demurred  to  a  plea  of  misnomer  in  abatement,  beeausa  tt  did 

whathar      not  pray  judgment  of  the  bill.     Per  Cur,  As  the  defendant  has  not  in  his  plea 

iharaara  a  of  abatement  observed  the  necessary  technical  form,  the  plaintiff*  may  take  ad* 

ny  eseap     vantage  of  it  on  a  special  demurrer.     Judgment,  quod  respandeoi  ouiUr. 
nooa  te  tbia 

mle.  9.     Llotd  v.  Williams,  E.  T.  1814,  2  M.  &  S.  484. 

5|w»6.  p^j  Bayley,  J.  It  is  never  necessary  to  demur  specially  to  a  plea  in  abate- 

not*'* "      ment. 

Adaraarrar  '^-     Atkinson  v. ,  gent,    one,  SfC,  H.  T.  1817,  K.  B.  2  Chit.  Rep.  6. 

la  a  plaa  in  Application  was  made  for  leave  to  withdraw  a  demurrer  to  a  plea  in  abate- 
abatamaot  ment.  Per  Cur.  Pleas  in  abatement  cannot  be  amended,  but  the  demurrer 
™*y  ^^  may  be  withdrawn,  and  the  plaintiff  be  at  liberty  to  reply.  Vide  Tidd'a  Prac- 
wiibdrawn,  jj^^^  7th  ed.  662, 741 ;  Cas.  Prac.  C.  P.  79;  6  T.  R.  550-1 ;  8  id.  496. 

Whaa  an  ia  XIV.     TRIAL  OF. 

Uk)hlJd «D     *•     EicuonN  V.  Le  Maitre,  H.  T.  1767,  C.  P.  2  Wils  367;  S.  C.  cited 

on  tharapli  Eowen  v.  Shapcott,  T.  T.  1801,  K,  B.  I  East,  543. 

cation»  To  a  declaration  in  assumpsit^the^defendant  pleaded  misnomer  iq{  his  ahria- 
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tian  name  in  abatement,  and  upon  iasue  joined,  the  jurj  found  a  verdict  for  the  the  jary 
plaintiff,  but  neglected  to  assess  the  damages;  a  motion  was  afterwards  made"^^^'^  ** 
for  a  writ  of  inquiry;  but  against  application  it  was  said  for  the  defendant,  ^^^^^  JYmaaw* 
agreed  to  by  the  Court,  that  the  omission  of  the  jury  in  not  finding  damages  in  ^     ^   ' 
this  case  could  not  be  supplied  by  writ  of  inquiry,  but  a  venire  Jacicts  de  novo 
must  be  a\farded;  for  where  a  man  may  have  an  attaint,  there  no  damages 
shall  be  assessed  by  the  Court,   if  they  be   not  found  by  tbo  jury.     In  assum- 
sit,  damages  are  the  whole  object  of  the  writ  and  suit,  though  issue  be  joined 
upon  a  fact  in  abatement;  ^^et  as  to  the  defendant  it  is  conclusive  to  all  intents 
and  purposes,  and  involves  the  damages  upon  finding  the  fact  against  him;  and 
if  outrageous  damages  had  been  given,  an  attaint  would  have  lain. 

2.  Wade  v.  Birmingham.  H.  T,  1850.  K.  B.  2  Chit.  Rep.  5. 
'This  was  an  action  upon  a  judgment.     Plea  in  abatement,  and  notice   of  Aatronc 
trial  given.     A  rule  nisi  was  obtained  to  postpone  the  trial  of  (he  issue  in  order  case  mint 
to  procure  evidence,     f  «r  Cur.  Pleas  in  abatement  being  dilatory,  the  party  be  made 
pleading  them  must  be  prepared  to  go  to  trial  promptly,  and  at  the  very  first  °''  '®^** 
moment  the  case  qan  be  heard      Besides,  even  were  this  a  case  requiring  an  q^^  |^ 
exception  to  be  made  to  the  general  rule,  the  defendant's  affidavit,  which  mere-  postpone 
ly  discloses — ^'  that  the  defendant  had  come  to  his  title  since  the  judgment  re-  the  trial  of 
corded  against  him  in  Ireland;  that  it  was  necessary  for  him,  in  order  to  sup-  a  plea  ia 
port  the  plea  in  abatement,  to  procure  the  attendance  of  several  witnesses  from  •***^*™*"*' 
Ireland,  for  the  purpose  of  proving  his  title  to  the  barony  of  Athelry;  but  those 
persons  being  in  official  situations  in  Dublin,  it  would  be  impossible  for  him  to    L  ^^  I 
procure  their  attendance  for  the  sittings  after  this  term;  and  that  he  was  ad- 
vised by  counsel  that  he  was  entitled  to  his  privilege;    and  that  he  was  now 
in  the  course  of  proceeding  to  establish  his  claim  to  the  title  of  Baron  Atherlj 
by  legal  process,^'  is  insufficient.     Rule  dis. 

XV.  JUDGiMENT. 

(A)  For  plaintiff. 
(a)   On  issue  of  fact. 

1.  Amon.  E.T.  1668,  K.  B.  I  Vent.  22.   Amcots  v.  Amcots,  E.  T.  1664,  K. 

B.  Raym.  1 18;  S.  C.  1  Lev.  163.  Mbdixa  v,  Stoughtox,  T.  T.  1699, 
K.  B.  ]  Ld.  Raym.  593;  S.  C.  1  Salk.  210.  Crosse  v.  Bilso.^,  H.  T. 
1702.  K.  B.  2  Ld.  Raym.  1022.  Barker  v.  Forrest.  M.  T.  1735,  1  „^ 

Stra.632.  ^CHulZ, 

Per  Cur    If  the  defendant  plead  matter  of  fact  in  abatement,  and  issue  isf^c^i;, 
joined  therein,  and  tried  and  found  against  him,  the  phiintiflT  is  entitled  to  final  foond  for 
judgment.     Se.e  Thompson  v.  Colltf^r,  Yelv.    112;  2  Wils.  367;  2  B.  &  P.thepUintif 
384;   1  East,  542;  id.  636;  2  Saund.  210.  g.  3.  the  jodg 

2.  Amcots  V.  Amcots,  E.  T.  1664,  K.  B.  1  I>ev.  163;  S.  C.  Raym.  ng.™"*"!*' 

Sid.  262.  .  'amptory. 

Error  on  a  judgment  of  formedon  in  remainder .     The  tenant  pleaded  infan-  Althoagh 
cy,  and  that  the  remainder  descended   to  him.     Issue  was  joined  on  the  re- the  demd 
plication  and  found  for  the  defendant,  and  final  judgment  signed.  ant  Ini  en 

It  wae  contended  for  ihe  plaintiflT  in  error,  that  the  judgmentshould  have  ihf^t* 
been  a  respondeas  ouster,  and  not  a  final  judgment;  and  that,  although  on  an 
issue  upon  a  dilatory  plea,  final  judgment  might  be  sometimes  given,  yet  infanta 
were  not    within  this  rule.      On  the  other  side  it  was  argued  that  infants 
were  not  entitled  to  (he  exemption  contended  for;   and  (he  Court,  concurring  When  a 
in  the  latter  opinion,  affirmed  the  judgment  of  the  Court  of  Common  Pleas.  P*"^  ^^  * 

3.  Pdtt  v.  Nosworthv,  E.  T.  1670,  I  Vent.  136, 9.  P.  Burden  v.  Ferrers,  bcfinning 
£.  T.  1663,    K.  B.  Sid.    189.  Cole  v.  Green.  H.  T.    1660,  1   I^v.  312.  oreoncla 
Wallis  v.  Savil.  H.  T.  1700,  C.  P.    I  Lutw.  42.   Crosse  v.  Bilso.n,  H.  <li«>g  in  !>•' 
T.  I70J,  I  Salk.  3;  2  Ld.  Raym.  1016,  6.  C;  6  Mod.  102,  S.  C.  *V'7''*''if 
Per  Cur.    U  a  man  concludes  a  plea  in  abatement  as  in  b«ir,  and  it  is  found  •   '  ^ .i^ 

against  him,  peremptory  judgment  shall  be  given.     So  if  a  plea  in  abatement  io  fimi 
be  conunenced  in  bar,  actio  wm  4r<.  the  plaintiff  will  be  entitled  to  final  judg- jaafmeac 
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[  69  ]     ment.     See  Carnetb  v.  Prior,  E.  T.  1688,  K.  B.  1  Show.  4;  semb.  coalra. 
Latch.  178;  Al.  17. 

4  EicuoR.v  V.  Le  Maitre,  H.  T.  1767,  C.  P.  2  Wils.  367. 
On  an  iflsae  Action  on  the  case  upon  assumpsit  for  goods  sold,  &c.  The  de(eDdanl 
m'  ^omer^  pleaded  misnomer  in  his  cbrisiiau  name  in  abatement.  Replication  that  the 
that  dcren  defendant  was  called  and  known  as  well  by  the  name  of  A.  L.  as  by  the  name 
dant  is  of  B.  L.,  and  is>ue  was  consequently  joined,  and  a  verdict  found  for  the  plain- 
known  bj  tifT;  but  the  jury  did  not  assess  any  damages.  Aflerwards  it  was  moved  oa 
one  name  |he  behalf  of  the  plaintifl*,  that  a  writ  of  inquiry  might  issue  to  assess  the  dama- 
*h  ''^i!  "  S®^>  ^°'"  ^^^^  ^^^  dofcndanl^s  plea  beiiig  found  to  be  faUe,  the  judgoient  to  be 
the  jadff  given  against  him  must  bo  peremptory  and  iinal.  On  behalf  of  the  defendant 
ment  ia  per  i^  ^^^  ^^^^  ^^'^^  although  in  real  actions,  when  isRue  is  joined  upon  a  dilatory 
emptory.  plea  and  tried  by  a  jury,  the  judgment  shall  be  final,  according  to  1  Lev.  I6S; 
1  Sid.  2^;  yet  in  a  pernoLial  action,  there  shall  be  a  reApoodeas  ouster,  and 
therefore  a  writ  of  inquiry  of  dumages  cannot  be  awarded.     But 

Per  Car.  We  are  of  opinion  that  the  judgment  must  be  peremptory;  (or 
there  is  no  didcrence  whether  the  issue  be  joined  upon  a  fact  in  the  plea  ia 
abatement,  or  in  a  plea  in  bar;  for  whenever  a  man  pleads  a  lact  that  he  knows 
to  be  false,  and  a  verdict  is  found  against  him,  the  judgment  ought  to  be  final; 
for  every  man  must  be  presumed  to  know  whether  his  plea  be  true  or  false. 
But  upon  a  demurrer  to  a  plea  in  abatement^  there  shall  be  a  respondeas  ous- 
ter, because  every  man  shall  not  be  presumed  to  know  the  matter  of  law,  Yfbich 
he  leaves  to  the  judgment  of  the  Court. 

[b)  Oil  issue  sj  law. 

When  the    i,  Pu^T  y,  NoswoRTHV,  E.  T.  1670,  I  Vent.  137.     Collop  v.  Brandon,  E, 
plaintiff  do  rp   ,g,g^  j^   g  j^^^^^  ,.K2,    Thompson  v.  Colibr,  M.  T.  J688,  K.  B. 

plerin   *  Ye^^-  *  '••  EiOH0R?J  \r.  Le  Maitre,  H.  T.  1768,  S.  P.  a  Wils.  367. 

abatement  BowEN  v.  Shapcott,  1300,  K.  B.  1  East,  543. 

andthe  plea      Per  Ctu\     After  the  parties  had  joined  in  demurrer  to  a  plea  in  abatement, 

ie  disallow  the  judgment  is  quod  respondeat  ouster,  for  joining  in  demurrer  as  upon  a  plea 

ed;  the        Jq  ^^j,  jg  j^Ql  material. 

jadgmeat  u 

not  final,  *,  MBDihrA  v,  Stoughto?!,  T.  T.  1699.  1  Ld  Raym.  594. 

bat  only  Per  Holt  C.  J.     In  a  ca<e  upon  a  scire  Jactas  the   Court  have  held  that  if 

that  ibe  de  the  defendant  pleads  matter  of  fact  in  abatement,  and  the  plaintiff  replies  and 

feodant  an  ^Jeniug  ij^^  f^^^  h^  niay  pray  elocution *,  but  yet  if  judgment  be  given  for  the 

Bo  on  a  de  p'^in^i^upon  demurrer  to  the  replication,  it  should  be  only  respondeas  ouster. 

marrer  to    3^^  Collop  v.  Brandon,  S  Show.  42;  Jones,  1 22;  et  supra. 

the  replica  3.  Amcott  v.  Amcott,  E.  T.  1664,  K.  B.  1  Sid.  252. 

tioD.  Semh.     Upon  a  demurrer  to  a  plea  in  abalement  pleaded  after  the  last  coo- 

r  ''O   ]   tintiance,  if  it  be  adjudged  against  the  tenant  or  defendant,  the  judgment  is 
Unlaw  the  ^^^i 

P*5f  J^  P*  4,  Gro8S£  t.  BfLsoN,  H.  T.  1702.  K.  B.  6  Mod.  102,  1 1  Holt,  627;   1  Salk. 
^"JlJi  3;  2  Ld.  Raym.  1016,-  S.  C.  Lilly,  351. 

anee.  In  replevin  the  plaintiff  declared  for  taking  his  mare  io  quondanilooo  vocal, 

the  king's  highway,  the  defendant  venit  et  defendit  vim  et  iojnr.,  he.  £t  us  bal* 
Where  a  Ijvus,  Sfc.  bene  co^noscnt  captioneni  eqnae  praed.  in  quodam  loco  voc.  the  king's 
*'?^'^d^'"^  highway,  et  juste,  &c.  quia  it  was  the  freehold  of  Lord  Lemster,  &c.  absque 
bar* instead  ^^^)  ^^^^  ^^  ^^^^  ^^^  mare  in  the  plar.e  called  the  king's  highway;  et  hoc,&c. 
of  in  abate  unde  pet  judicium  et  retorn,  ^*c.  Plaintiff  replies  just,  cognoscere  Don  debet 
ment  final  quia  die.  quod  cepit  equam  prscd.  in  loco  vocat.  the  king's  highway,  et  hoc  pet 
judgment  quod  inquiratur  per  patriam.  Defendant  demurs,  and  concludes  unde  ut  prioe 
will  ^®  S>^  pet.  judic,  4rc.  quodnam  prsed.  cassetur.     The  plaintiffjoinsin  demurrer; aad 


judgment  given  in  the  Common  Pleas  for  the  pluintiff. 


Pei*  Cur.     The  judgment  of  the  Common  Pleas  must  be  affinned. 
See  I.  Vent.  137;  Lulw.  197;  Barnes,  351. 

5.  Ckembr  v.  Wicket,  £.  T.  1699,  1  Ld.  Raym.  550;  S.  C.  12  Mod.  360. 
Oa  a  fail        lu  trespass  (or  ao  assault  and  battery  the  defradant  pleaded  in 
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another  action  pending  for  the  same  cause.     To  which  nul  tiel  record  was  re-jre  bj  de 
plied,  and  habetur  tale  record  rejoined,  and  the  plaintifT  signed  final  judgment  f«odapt  to 
as  for  want  of  a  plea.     Per  Cur.     Final  judgment  ought  not  to  have  been  J^^^^^J^*  J, 
signed,  but  only  quod  respondeat  ulterius,  for  failure  of  record  is  not  peremp-  ^^  |^g^  ^f 
tor/.  nul  tiel  rec 

6.  Lawrbncbv.  Martin^  H.  T.  1704.  1  Salk.  8.  jtdgmeotis 

An  attorney  was  sued  as  administrator;  he  pleaded  in  abatement  that  he  ih«t  be  sas 
was  an  attorney  of  the  C.  B. ;  and  a  respondeas  ouster   awarded.     The  re-wer  over, 
porter  states  that  notice  need  not  be  given  of  the  judgntent,  for  the  defendant 
is  supposed  to  be  attending  upon  his  cause  in  the  paper,  to  maintain  his  plea.  j^JJJJJJJ" 
beiog  awarded,  notice  need  net  be  given  to  the  defendant. 

7.  DocKMiNidUE  V.  Davenant,  T.  T.  1703,  1  Salk.  220.  Ifdefead 

Per  Cur.     If  a  defendant  demur   in  abatement,  the  Court  will,  notwith-  ant  deoivr 
standing,  give  a  final  judgment,  because  there  cannot  be  a  demurrer  in  abate-  m  abate 
ment;  for  if  the  matter  of  abatement  be  extrinsic,  the  defendant  muai^  plead  *'J  ."J^J^^nfjg 
if  intrinsic  the  Court  will  take  notice  of  it  themselves.  go^).^  for 

8.  Medina  t.  Stoughton,  T.  T.  1699,  1  Salk.  211;  1  Ld.  Raym,  593;  2  id.  Jj^f/S^** 

1182  to  120.5,  cited.  r^/It^' 

The  defendant  concluded  his  plea  petit  judicium  de  narratione   et   quod  trikea  by 
narratio  cassetur.     The  plaintiff   demurred;  and  the  Court,  although  they  plea. 
considered  the  plea,  from  the  language  of  the  conclusion  of  it,  to  be  in  bar,  if  tbe  plea 
yet,  as  it  was  the  safest  course  for  the  plaintiflf,  gave  judgment  that  the  defend-  "  'T*  2J1!J 
ant  should  answer  over;  saying  that  it  could  not  be  assigned  for  error  by  the  ^^i^^^gu  i^^ 
defendant,  because  it  was  for  his  advantage.  defendant 

9.  BowE.-*  V.  Shapcott,  T.  T.  1801,  K.  B.  1  East,  643.  m^Iidf^^ 

To  an  action  brought  in  the  Common  Pleas,  the  defendant  had  pleaded  a  f^arraiio 
misnomer  in  abatement.     To  which  the  plaintiff  had  replied  that  she  was  asneibeCoart 
well  known  by  one  name  as  the  other.     To  this  there   was  a  demurrer  and  may  award 
joinder  in  demurrer,  and  the  latter  prayed  judgment  and  award  of  damages.  *  reepondo 
A  writ  of  enquiry  accordingly  had  been  issued,  the  damages  assessed,  and  H. **"*'•'• 
final  judgment  signed.     Ptr  Cur.     Where  a  fact  is  pleaded  ovhich  is  known  ^L  T     -' 
to  be  false,  and  the  verdict  is  given  ai^ainst  the  defendant,  the  judgment  is  ^^  to^TreD 
final;  but  upon  a  demurrer  to  a  plea  in  abatement  there  shall  be  a  respondeas  Ucation  to 
ouster.     That  rule  governs  the  present  case,  which  is  that  of  a  demurrer  toe  plea  in  a 
a  replication  to  a  plea  in  abatement.     Judgment  of  the  Common  Pleaa  re-  batement 
versed,  and  judgment  of  a  respondeas  ouster  entered.     See   Gilb.  C.  P.   63,  *^*  J^dg 
186;  2  Wils.  367;  2  Saund.  40,41,210,  g;  Comb.  19;  4  Bac.  Abr.  51;  I2j^'°^"'* 
Mod.  230;  Hetl.  126;  Com.  Dig.  tit.  Abatement,  I.  4  cites  Th.  D.  1  x.  c.  1.  o^ter,  and 

: ; ■    ■  —  not  qnod 

(B)  For  defendant.  recnperet. 

[The  judgment  for  the  defendant  on  a  plea  in  abatement,  whether  it  be  an 
issue  in  fact  or  in  law,  is,  that  the  writ  or  bill  he  quashed;  (Gilb.  C.  P.  62;) 
or  if  a  temporary  disability  or  privilege  be  pleaded,  that  the  plaint  remain 
without  day,  until,  &c.     Clift,  3;  Lutw.  19;  2  Saund.  210.J 

(C)  Proceedings  subseciuent  to  a  jupgment  of  respondeas  ouster.^      When  the 
1.  DoBERTEBN  V,  CHANCELLOR,  E.  T.  1697,  K.  B.  Cttrtb.  447;  1  Ld.  Raym.  defendant 

329;    12  Mod.  189;  5  Mod.  399.  Sfter  ajJdl 

The  defendant  had  pleaded  in  abatement,  and  upon  demurrer  a  judgment  ofmentof  ra 

respondeas  ouster  had  been  awarded;  he  afterward:}  pleaded  the  general  is-spondeae 

sue,  and  the  plaintiff  obtained  a  verdict.     On  a  motion  in  arrest  of  judgment,  enster,  the 

the  verdict  was  set  aside,  because  an  entry  had  not  been  made  of  the  plea  in  proceed 

'  ''  ^  ingi  there 

*  After  a  jndgment  of  respondean  caster  it  has  been  supposed  ihftt  (here  can    be  no   plea  on  moet  bo 

in  abaiement,  for  if  it  werealIow«id  there  woold  bo  no  end  to   such    pleas.     (4   Bac.    Ab.  entered  on 

51:  Gibb.  C  P.  186;  2  Sannd.  40  41.)     Dot  the  opinion   naust   be  ondentood    aa  being  the  nuiree 

referable  only  to  pleas  in  abatement  of  the  same  degree,  as  popi<)h  recusancy  and  ontlawrji  ord  aa  well 

being  both  to  the  penon;  for  it  it  clearly  settled  that  tbe  defendant  may  plead  to   the   per-  aa  en  tMis 

son  of  the  plaintiff;  aad  if  this  be  overraled,  he  may  afterwards  plead  te  the  form  of  tbe  aae  fOlL 

VOL.  I.  7 
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nbatetnent  and  the  proceedings  prior  thereto  on  the  nisi  prtus  record,  but  only 
of  the  plea  in  bar;  consequently  there  was  no  plea  roll  to  warrant  the  nisi  roll;  for 
upon  the  fornfter  (which  was  in  court)  it  appeared  that  there  had  been  proceed- 
ings and  judgment  given,  upon  a  plea  in  abatement  before  the  issue  in  bar  was 
tried;  but  the  nisi  roll  contained  no  statement  of  such  proceedings,  and  there- 
fore the  Court  could  not  identify  them  as  documents  in  the  same  cause. 

In  tho  report  of  this  case  in  1  Ld.  Raym.  320,  the  reason  assigned  for  the 
(^  '7^  ]  decision  of  the  Court  is,  that  it  was  certified  by  the  practitioners  and  officers 
of  the  Court,  to  he  the  invariablu  practice  to  have  the  pica  in  abatement  en- 
B«t  where  tered  on  the  nisi  prius  roll.  See  this  case  cited,  Ilarpur  v.  Davy,  Carth.  498 
thepJea  in  o.  Gombe  v.  Pitt,  E.  T.  17G5,  K  B.  3  Burr.  1782;  S.  C.  1  Bl.  Rep.  623. 
*^^®'"®"'  In  this  case  the  defendant  had  pleaded  in  abatement,  to  which  the  plaintiff 
*^jj^^^"*  had  demurred,  and  no  further  proceedings  were  taken  on  the  demurrer,  but 
thereon  had  (be  defendant  pleaded  nil  debet  in  bar.  After  verdict  it  was  objected  to  the 
been  oiiiit  •  pica  roll,  in  arrest  of  judginent,  that  it  contained  nothing  but  the  declaration 
ted  the  and  the  plea  of  nil  debet;  and  that  the  proceedinc;;^  on  the  plea  in  abatement 
Cpwfi  held^  ^ygfu  entirely  omitted.  It  was  contended  that  this  irregularity  would  Titiate 
necoJarVv  ^^^  whole;  and  that  the  acceptance  of  the  issue  (in  which  the  plea  io  nbale-> 
wSb  waiv  "J®"^^  was  omitted)  could  nftt  aid  the  defect.  But  Per  Cur.  The  irregulari- 
ed  ky  the  ty  is  cured  by  the  defendant  accepting  the  issue  and  paying  for  it.  The  cb- 
plaintiff  ac  jection  ought  to  have  been  made  at  the  time;  it  is  too  late  to  make  it  now. 
cepiiog  ihfi  See  2  Stra.  1 131;  Say.  Rep.  154;  Barnes,  475;  2  Wils.  160^  2  id.  24^; 
»#«JA.  J  ciiit.  Rep.  237. 

^Qt!^eal  ^-  Anonymous,  M.  T.  I70I,  K.  B.  1  Salk.  5;  S.  C.  7  Mod.  $1. 

oMj/^r,  if       On  a  respondeas  ouster,  the  defendant  pleaded  the^eneral  issue. 

tlie  deCQnd       Per  Cur,     The  plaintiff  may  sign  judgment,   if  the  defendant's  attorne7, 

anL*s  auor  on  re-delivering  back  copy  of  the  issue,  will  not  pay  fur   it;  the  old  course 

n«^y  does     ^^g^  l^  deliver  in  a  copy  of  the  whole  recowl,  viz.   the  declaration,  plea   in 

fh'  coDv  ^^p*^**^*^'*^^"*;  ^c.  and  issue.     The  Court,  in  this  case,  ordered  that   a  copy   of 

the  is6ue      ^^®  declaration  and  issue  should  only  be  paid  for. 

the  plaimiff     See  1  Ld.  Raym.  329;   12  Mod.  1 19;  5  Mod.  339;  Carth.  447. 

may  sigo  — ^ 

«dgmeni,»  XVI.  COSTS. 

cnii"ed°to   ^-  Grb^nhill  V.  Shbppmerd,  M.  T.  1696,  K.  B.  12  Mod.  145,  S.  P.  Allsxc 

costs  where  V.  Maxey,  M.  T.  1784,  C.  P.  Rarnes,  120;  S.  C.  Prac  Reg.  6. 

the  plaintiff     P/r  Cur.     If  the  defendant  plead  in  abatement,  and  the  plaintifi*  confess  it,. 

enteni  a  nil  (he  plaintiff  thereby  saves  costs. 

capJer  per        g^^  Hullock,  126;   1  Tidd,  666,  7th  ed.;  2  Archbold  Prac.  C.  B.253. 
T^'^  1  2.  PocKLiNGTow  V.  Peck,  M.  T.  1738,  K.  B.  1  Stra.  638. 

So  on  sciie      '^^*®  defendant  having  pleaded  in  abatement  to   a  writ  of  scire  facias,  the 

iacias.  plaintiff  moved  for  leave  to  quash  the  writ,  which  was  granted  without  costs. 
And  per  Cnr.  It  is  the  same  in  scire  facias  as  in  an  action;  when  the  de- 
fendant pleads  in  abatement,  and  the  plaintifTs  writ  is  abated,  he  pays  no 
cost.  See  post,  tit.  Scire  Facias:  and  11  ues  v.  Whitehead,  Ca.  Prac.  C.  P» 
74;  Prac.  Reg.  378;  Pool  v.  Broodficld,  Ca.  Prac.  C.  P.  109;  S.  C.  Prac. 
Reg.  378;  Barnes,  431. 

writ.  Con.  Dig.  tit.  Abatement.  C.     The  order  invariably  to  be  observed  in  pleading  is 
thee: —  1.  To  the  jortadietion. 

2.  Id  abatement. 

1.  To  the  parson. 
\  1.   or  the  plainlin: 

2.  Of  *ihe  defendant. 
a.  To  the  conn.  , 

3.  To  the  writ. 

1.  To  the  form  of  the  writ. 

2.  To  the  notion  of  the  writ. 

3.  In  bar  of  action.     {Co.  Lit.  303.) 

*  Bat  by  a  late  rnle  ofconrt.  the  issue  money  id  to  remnin  to   be  taxed   as  part   of  the 
COiUin  the  cause.     R.  H.  So  Geo.  K.  D.  6  T.  U.  218;  2  II.  Bl,  551. 
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(B)  Upon  an  issue  in  fact.  irih«reb«a 
Alpin  v.  Constable,  T.  T.  1127,  Ca.  Prac.  C.  P.  ^5,                   Y'*'*?*-^ 

A  rule  nisi  was  obtained  caliinff  upon  the  plaiiitifT  to  show  cause  why  the  I,  ®  ** .  ^i 
A       f  -^i  ^      !  .',  iii^i't    upon  a  pica 

costs  01  a  noDsuit  at  the  assize  on  an  issue  in  abatement,  should  not  be  taxod,  [^  abate 

And  the  Court  were  clearly  of  opinion,  that  upon  a  nonsuit  on  such  an  issue,  ment,  ho  ta 

the  defendant  ought  to  have  his  costs;  for  if  it  had  been  found  for  tho  plaintiff,  eniiiled  to 

the  judgment  would  have  been  peremptory,  and  he  would  then  liave  been  en-^*****'  °^  ^ 

tided  to  his  coats.     See  Welchen  v.  Le  Pcllelier,  1  Chit.  Ren.  632,  n.  I***  P'lll"-! 

(C)  Upon  an  issue  in  Iaw.  fcndant  'ra 
Thomas  v.  Llotd,  M.  T.  1697,  K.  B.  1  Salk.  li)4;  S.  C.  I  Ld.  Raym.  336.  emiiled  to 

named  Thombe  v.  Lloyd,  Comb.  ^8-2;  S.  C.  12  Mod.  195.  S.  P,Gar.c««'8- 
land  t.  Extrnd,  M.  T.  1702,   1  Salk.  194;  S.  C.  2  I^.  Raym.  992; 
S.  C,  6  Mod.  8,  S.  P.  Anom.  T.  T.  1700,  K.  B.  12  Mod.  623.  Anon. 
H.  T.  1700,  K.  B.    12  Mod.  609.  Aplin  v.  Constable,  M.  T,  1726. 
Ca.  Prac.  C.  P.  36.- 
In  an  action  of  assumpsit  the  defendant  pleaded  his  privilege   as  an  officer  Noiihor  p»r 
of  the  Exchequer  in  abatement,  on  which,  the  plea  being  held  good  upon  de-^y"®"^"'*^ 
naurrer  thereto  by  tho  plaintiff,  there  was  judgmrnt,  <piod  billa  cMseler.  After- ^"^jji^,- 
wards,  the  defendant  moved  for  costs  upon  the  8  &  9  W.  3.  c.  1 1  .*  jodgment 

Sed  Per  Cur,  This  is  not  a  caso  within  the  statute.  The  act  only  ex- on  dsmsr 
tends  to  demurrer  in  bar,  and  not  in  abatement,  because  it  speaks  of  suits  which  rer. 
are  ▼exatieus;  and  it  is  impossible  for  the  Court  to  say,  upon  a  demurrer  to  a 
l^ea  in  abatement,  where  the  merits  of  the  case  are  not  disclosed,  whether  or 
not  the  action  is  either  frivolous  or  vexatious,*  and  it  would  be  unjust  to  give 
the  defendant  costs  in  this  case,  because  if  the  demurrer  had  been  adjudged 
for  the  j>laintiflr,  he  would  not  have  had  costs  against  the  defendant,  but  only 
judgment  quod  respowUas  otaicrj  and  the  right  to  costs  in  such  cases  ongtht  te 
be  muttial  and  reciprocal. 

See  Barber  v.  Palmer,  6  T.  R.  524;  Nichols  v.  Earl/*,  8  T.  R.  395;  1  Tidd, 
Prac,  666,  7th  ed;  2  Arch,  Prac.  K.  B.  253;  1  Chit.  PL  458,- 3d  edit, 

[  74  1 

$ft]|8t0tll01lt)  Pl^'as  in,  in  Criminal  Proceedings. 

(A)  What  mat  or  mat  not  be  pleaded,  p.  74. 

(B)  Manner  and  time  of  pleading,  p.  76. 

(C)  Forms  and  usauisiTEs  of  plea,  p.  76. 

(D)  Affidavit  of  verification,  p.  78. 
(£)  Judgment,  p.  79. 

(A)  What  mat  or  may  not  be  pleaded. 

1,  Lord  Dover's  oasb,  E.  T.  1691,  K.  R.  Comb.  189;  S.  C.   I  ajiOw,39^. 

S.  P.  Rax  v.  Haydock,  H.  T.  1737,  Sess.  Ca.  315. 
The  defendant  appeared  at  the  bar  with  a  writ  of  error,  to  reverse  his  attain-  Wantofihe 
der  of  high  treason,  and  assigned  for  error  that  he  was  outlawed  by  the  name  ^®'®"**""V* 
of  Henry  Lord  Dover,  wilheut  any  addition,  and  produced  a  patent,  by  which  "*,"\*^^y* 
he  waa-created  Baron  of  Dover.  The  outlawry  was  accordingly  reversed,  and  jj^pl^j^j^ 
the  defendant  afterwards  pleaded  a  pardon.     See  6  Co.  53;  2  Hale,  P.  C.  in  abate 
176,   176,^8;  Hawk,   b  2,  c.  34,  s.  2;  Bac.  Ab.   G.  '-2;  4   Bl.  Com.  534;  m«ni  to  an 
Style,  26,  109,  394;  Andr.  146;  and  post.  tit.  Addition,  Indictment.  indicimcDi; 

2,  Rex.v.  Sherman,  Idle  and  others,  T.  T.  1736,  K.  B.  Ca.  Temp.  Hard . ^^  ■  ."*'""*» 

303.  * 

To  an  indictment  for  a  misdemeanour,  Idle  pleaded  a  misnomer  of  his  sur- 
name in   abatement;  and   for  the  want  of  a  replication  on  the  part  of  the 

*  Itenacta,  *'lhat  ifany  person  shall  co.Ti'nence  or  proflecate  in  any  conit  of  record 
any  action,  piaiot,  or  rait,  wlierein,  upon  any  dcmarrer  either  by  the  plniniiif  or  defend- 
ant, jadgrnentsh  ill  ho  triven  by  the  Couii  ngiinjl  su'ih  plaint. fT,  ihe  defeiidAnt  AM  have 
judgment  to  lecover  iii^  co.-^rs."'  <.\c. 

t  Duke  or  not  duke,  earl  ot  mn  »,miI,  baron  oriioibaioii,  shall  nut  lie  iried  by  the  coun- 
try, but  by  tbd  record,  and  tli.)  viii  te.<«tirvirig  tho  plea  pleaded  muat  be  shown,  becAOsa  it  is 
a  dilatory  plea.     Coanteaaof  Rutland^a  Cose,  6  Rep.  53;  2  Halo,  240. 
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(htf  nr        crown,  judgment  was  entered  that  he  be  dismissed  and  discharged  from  the 

DAiiies*       premises  specified  in  the  indictment,  and   that  he  depart  without  daj.     The 

prosecution  proceeded  against  the  other  defendants,  who  pheaded  not  guilty, 

and  went  to  trial. 

See  3  Hen.  6,26;  Staunf.  PI.  131,  o.  18;  Hale's  Sum.  243;  2  Hale,  PI. 
175-6;  Hawk,  b  2,  c.  25,  s.  68;  Layer's  case,  6  St.  Tr.  237. 

3.  Rex  v.  Shakespeare,  T.  T.  1808,  K.  B.  10  East,  83. 
Ai  that  tbo  The  defendant  appeared  by  his  right  name,  and  pleaded  to  an  indictment 
defendaiit't  for  a  misdemeanor  that  his  name  was  Shakespeare,  and  not  Shakepear;  and 
Sk™if  ^  ^^^^  ^®  ^^^  always  been  known  by  the  former  designation. — Demurrer  and 
Dbakei  joinder. — In  support  of  the  demurrer  it  was  contended  that  the  names  were 
■ot  Shake  tcfem  sonant,  and  that  no  misnomer  had  been  committed. 

p«ar.  Std  Per  Cur.  *  The  introduction  of  the  final  e  would   perhaps  be  immateri- 

al, but  the  omission  of  the  s  entirely  changes  the  sound;  and  renders  the  two 
r  tj"  -\     names  perfectly  dissimilar. 

'  '    4.     SwA?J  AND  Jefferet's  CASE,  1751,  Fost.  104;  S.  C.  10  St.  Tr.  36.  S.  P. 

Reoina  y.  GoDDARD,  T.  T.  1702,  2  Ld.  Raym.  922.  Rex  v.  Strat- 

Bewik    It  '^®'''  ^^'  '^'  ^^^^'  ^  ^'^"Sr.  239. 

caiMot  ha        John  Swan  and  Elizabeth  Jeffereys  were  indicted  for  the  murder  of 
pleaded  to  Jeffereys;  Swan  for  giving  the  mortal  wound,  and  Jeffereys  for  being  present 
an  indiet     aiding  and  abetting;  and  both  pleaded  not  guilty;  but  their  trial  was  postponed 
ment  that    iq  tbe  next  assizes. 

aaother  prq     j^  jj^^  mean  time  the  attorney-general,  who  had  received  orders  to  prose- 
the  aameof^^^^  ^^  ^^®  expense  of  the  crown,  was  satisfied,  from  the  evidence  laid  before 
fence  i«  de  ^^y  ^^^^  Swan  was  in  the  actual  service  of  the  deceased  at  the  time  the  mor- 
pending.f    der  was  committed,  or  at  least  when  the  design  was  first  laid.     He  therefore 
tboogh  the  thought  it  advisable  to  prefer  another  bill   against  them  for  the  parts  they  re- 
proceed       tpecl;ively  took  in  the  murder,  charging  Swan  with  petty  treason,  and  Jeffe- 
be*quaited '"*^*  ^**^  murder.     Accordingly,  at  the   next  assizes,  a  bill  was  preferred  in 
pa9)otio0.  ^^^^  form  and  found,  and  the  prisoners  were  arraigned  upon  it,  who  pleaded  in 
abatement,  or«fcm««,  that  another  indictmrnt  was  depending  for  the  same  of- 
fence, and  pleaded  over  to  the  treason  and  felony.    The  counsel  for  the  crown 
demurred,  and  joined  ore  ienxis.  • 

The  prisoner's  counsel  insisted  that  they  ought  not  to  have  been  arraigned 
on  the  new  bill  pending  the  former  indictment,  on  which  issue  was  already 
joined;  because  if  they  pleaded  Vo  issue  on  the  present  indictment,  they 
loight  be  liable  to  be  tried  twice  for  one  and  the  same  fact,*  that  it  would  be 
in  the  option  of  the  crown,  after  issue  joined  upon  both  indictments,  to  pro- 
ceed to  trial  upon  either  of  them;  and  if  the  prisoners  should  be  acquitted 
upon  one,  they  might  still  be  tried  upon  the  other.  For  though  avleffms 
acquit  of  murder  might  be  a  good  bar  to  an  indictment  of  petty  treason  for 
the  same  fart,  or  auterfbis  acquit  of  petty  treason  to  an  indictment  of  mur- 
der, yet  the  prisoners  having  pleaded  to  issue  on'^both  indictments,  they  might 
be  told  they  camo  too  late  with  their  plea  in  bar,  issue  being  already  joined 
on  this  point.  They -therefore  pressed  that  the  trial  on  the  first  indictment 
might  proceed  before  the  prisoners  should  be  called  upon  to  plead  to  the  se- 
cond; for,  said  tbey,  if  the  prisoners  should  be  found  guilty  on  that  indict- 
ment, the  ends  of  public  justice  would  be  fully  answered:  and  if  they  should 
be  acquitted,  and  the  counsel  for  the  crown  should  think  proper  to  proceed  on 

*  Formerly  there  wafl  a  distinction  taken  between  thechtistinn  and  the  surname,  but  the 
former  might,  hot  the  Utter  coald  not,  be  pleaded  in  abatement.  2  Hale,  175;  Bac.  Ab. 
Indictment,  G.  2-;  Barn*«  Ju^t.  Indictm.  XI.  Uot  this  is  now  settled  to  be  groandlesa;  and  ao 
arror  ia  the  laUer  isjeqaally  fatal  with  a  mistake  io  the  former.  Rep.  Temp.  Hard*  308.  Mia^^ 
Cakes  in  the  name  mopt  Be  taken  ndvanfagc  of  by  plea  in  abatement,  and  cannot  be  made 
the  fouod'ttion  of  a  writ  of  error,  or  motion  in  arrest  ofjodgment.  1  Kac.  Ab.  Abaipment,  D. 

t  Hewkins,  b.  2.  c.  26.  g.  63.  savs,  that  another  infiirmation  depending  may  be  pleaded 
IB  abatement  to  an  information  qui  inm,  and  cites  Cro.  Eliz.  261 ;  I  Roll.  Rep.  49.  50. 
184;  hot  he  says  nothing  on  that  point  as  to  other  informations.  In  b.  2.  c.  84.  s.  1.  he 
■ays  generally  thnt  another  pro<>4*cation  depend inr*  is  no  good  plea  to  an  indictment,  as  it 
ia  to  aa  appeal  or  information;  but  he  refers  to  the  former  pasftage^  and  therefore  nrobablr 
moaat  oaly  ^i  hm  ioforaiatioas,     n^g  anti,  p.  21, 
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this  new  bill,  the  priflonere  ought  to  be  left  at  liberty  to  avail  themselves  of  that 
acquittal  aa  they  should  be  advised. 

With  regard  to  the  prisoner  Jeffereys,  the  olTence  charged  in  both  indict- 
ments they  contended  is  exactly  the  same,  as  well  in  consideration  of  law  as  in 
point  of  (act;  with  regard  to  Swan,  the  fact  in  both  is  the  same,  and  the  sub-  L  ^^  I 
■tantial  part  of  the  charge,  wilful  murder  of  malice  prepense;  but  falling  under 
a  diiferetit  consideration  in  the  second  indictment,  merely  from  the  relation  the 
prisoner  is  supposed  to  stand  in  to  the  deceased;  and  if  that  relation  should 
not  be  made  out  in  proof,  yet  still  he  might  be  found  guilty  of  murder  upon  that 
indictment. 

And,  therefore,  as  the  ends  of  public  justice  would  be  fully  answered,  with 
regard  to  both  the  prisoners,  by  trying  them  on  the  indictment  of  petty  treason 
and  marder,  the  Court  proposed  to  the  King's  counsel  that  the  first  indictment 
should  be  quashed  by  consent,  to  which  they  agreed,  which  was  Accordingly 
done  and  the  Court  proceeded  to  the  trial  of  the  prisoners  on  the  second 
indictment,  on  the  issue  of  not  guilty.  See  Cro.  Car.  147;  1  Com.  Dig.  In- 
dictment, L;  3  Hawk.  P.  C.  c.  35,  s.  1;  3  Burr.  1468. 

(B)  MaxVner  and  time  op  pleadixg. 

1.     Rex  v.  Wwtby,  T.  T.  1717,  K.  B.  cited  2  Hawk,  P.  C.  c.  34,  s.  3. 

Adjudged  that  a  defendant  appearing  gratis,  and  by  attorney,  to  an  informa-^^loA  '"  * 
tipn,  may  plead  a  misnomer  in  abatement,  as  well  as  if  he  had   appeared   in  ^^^f'^f"^^^' 
proper  person;  for  if  he  be  not  the  person  intended,  the  attorney-general  may  ^g^"  ^^^  ^ 
reject  the  plea,  and  sign  judgment  as  on  a  nihil  decit.     But  if  he  accepts  the  misdomean 
plea,  he  thereby  admits  him  that  pleads  it  to  be  tho  person  concerned  to  make  or  may  be 
a  defence;  and  therefore  shall  not  afterwards  say,  that  it  doth  not  appear  but  pat  in  by 
that  the  plea  might  be  put  in  by  a  stranger.  aitornoy. 

See  1  Salk.  59;  3  Mod.  S66;  Carth.  5S, 

2.     Kinloch's  case,  1746,  K.  B.  Fost.  16. 

Per  Willca  C.  J.  "An  objection  to  an  indictment  in  the  nature  of  a  plea  to  I*-  moit  ba 
the  jurisdiction,  cannot  be  made  on  the  issue  of  not  guilty,  nor  can  evidence  in  P'«»de<i  be 
support  of  the  objection  be  received  upon  that  issue;"  and  the  prisoners  having  l^''®.P  ^^  ^ 
pleaded  not  guilty,  his  lordship  recommended  that  a  juror  should  he  withdrawn 
and  that  the  prisoners  should  have  leave  to  withdraw  their  plea  of  not  guilty^ 
and  to  plead  the  matter  in  abatement  specially. 

See  JHale,  P.  C.  175;  Harg.  St.  Tr.  237-8. 

(G)  Forms  and  requisites  of  plea.  i   p^-^  -i 

1.     Obbbll  V.  Ward,  H.  T.  1687,  K.  B.  Cnrth.  54;  S.  C.  1  Salk.  59;  3 

Mod.  267;  S.  C.  cited  8  East,  107. 
An  appeal  of  murder  was  brought  against  A.  B.  of  the  parish  of  St.  Jamos,  When  a  de 
Westminster,  in  the  county  of  Middlesex,  Gent.     The  defendant   demanded  le"<l«"*. 
oyer  of  the  return,  and  pleaded  that  there  was  a  parish  known  by  the  name  of  ^I®  ^     '" 
"the  parish  of  St.  James,  within  the  liberty  of  Westminster;"    but  no  such^^  „„  jnjict 
place  as  "the  parish  of  St.  James,  Westminster,"  only.  menirorfel 

Upon  demurrer  to  the  plea,  it  was  contended,  that  it  being   in   abatement,  ony,  he 
the  appellee  ought  to  have  pleaded  over  to  the  felony;    (Ward  v.  Brain,  Cro,  ""^'^  P'®«*^ 
Eliz.  694).     The  Coujrt  concurred  in  this  opinion,  and  held  that  upon  such  a**^*^''  '^® 
plea  the  defendant   ought  to  have  answered  over  to  the  felony,  or  a  motion  chlTrffT" 
flhoald  have  been  made  to  the  Court  to  ci»mpel  the  defendant  to  plead  over,  or 
the  plea  might  have  been  refused;  but  that  the  omission  to  answer  over  to  tho 
■ubatance  of  the  charge  did  not  render  the  plea  demurrable,  because  the  de- 
fendant might   plead   over  to  the  felony  af\er  the  plea  had  been   determined 
againat  him.     See  S  Rale,  P.  C.  S38. 

2,     Vandercomb's  case,   1797,  Old  Bailey,  2  Leach,  712. 
In  this  case  the  defendant  pleaded    aiUerfois  acquit^   without  pleading  over 

'  In  general,  advant  ace  of  any  mauer  plcndable   in   abatemeat  shoa'd  bo  taken  when 
tke  prisooer  ii  arraigned.     S  Hale,  F.  C.  179. 
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will  order  to  the  felony;  but  the  Court  conceiving  this  to  be  abdolatelj  neqesBary,  tbfl 

J  *^      A    prisoner  pleaded  over  to  the  burglary  not  guilty;  and  it  was  added  to  tk«  plet 

done,  snci  «_  . 

insert  it  at  *"  parchment. 

the  boitom  3.     Rex  v.  Gibson,  M.  T.  1808,  K.  B.  8  Eaut,  107. 

of  the  plet.      A  rule  had  heen  obtained,  calling  on  the  prosecutor  to  show  cause  why  the 

The  rale      defendant  should    not  be  at  liberty  to  plead  not  guilty  to  an  indictment  for  ao 

that  the       assault,  which  had  been  origrinally  preferred    against  him  at  the  sessions^  and 

™IL!!!I™.  "^cnnoved  into  the  Court  of  King's  Dcnch  by  certiorari.     The  defendant,  it  ap- 
ttQSweroyer  jiiiii  ^-i.  .i  «  i.. 

to  the  prin  pc&red,  had  pleaded  a  misnomer  in  abatement  at  the  sessions,  and  a  verdict 

cip.'tlcharge  had  been  found  for  the  prosecutor.     On  showing  cause  against  the  rule  it  watf 

doea  not  ex  holden,     Per  Cur,     That  the  privilege  of  pleading  over  to  the  matter  of  the 

tend  to  mia  charge  was  only  allowed  in  cases  of  felony;  and  that  aUhough  the  right  was  ia 

eineanots.  ^^q\^  cases  indisputable,  and  applicable  to  every  species  of  felony,  without  ttoy 

distinction,  yet  with  regard  to  misdemeanors,  only  one  instance  could  be  cited 

of  such  privilege  having  been  allowed;^  that  the  exceptions  in  cases  of  felony 

y     were  founded  entirely  in  favorem  vita),  and  on  that  ground  the   privilege  was 

recognized  by  Lord  Hale,  239,  who  derived  it  from  the  authority  of  the  Year 

Books;  (22  £d.  4,   396;  9  H.  4,  16;)  and  has  been  on   the   same   principle 

adopted  by  all  the  subsequent  writers  on  the  crown  law.      The  books,  by  a- 

greeing  in  considering  felony  as  an  excepted  case,  in  effect  exclude  all  other 

cases  not  also  excepted.     See  Comb.  49;    11  St.  Tr.  133;  2  Hawk.   P.   C. 

123,  128;  Poph.  115;   1  Rol.  Ab  273. 

4.  Rex  v.  Dean,  1787,  Old  Bailey,  I  Leach,  476;  S.  P.  Swan's  case,  175f, 
f  78   I  Fost.  104. 

Indictment  of  one  by  the  name  of  T.  D;  plea  by  his  counsel,  oreUntt$,  that 
A  plea  in  a  his  name  was  J.  and  not  T.  D.  Clerk  of  the  arraigns  replied,  on  behalf  of  the 
baieinent  crown,  that  he  was  known  ns  well  be  the  name  of  T.  as  by  the  oanie  of  J.  D. 
may  be  ad  {^^^  joine  J.  The  jury  returned  a  jury  instanter,  to  try  this  issue^  and  it  was 
Tenua  and  ^°""^  ^^^  ^^  crown;  upon  which  the  prisoner  pleaded  over  to  the  felony,  not 
issoe  imme  guilty-     Bean's  case,  I  Leach,  476. 

4iiatclyioin  6.     Rnx  v.  Shakspeare,  T.  T.  1808,  K.  B.  10  East^  8$. 

^^'^  The  pica  of  misnomer  in  this  case  concluded  with  a  prayer  of  joctgnieDt  of 

the  said  indictment,'  and  that  the  defendant  might  not  be  compelled  to  "Miswer 
ehoold^con  '^^  same.     General  demurrer  and  joinder.     In  support  of  the  demurrer  it  was 
clade  with  &rgucd  that  the  conclusion  of  the  plea  was  improper,  as  the  defendant  oeghft 
■praying      to  have  prayed  quod  hlHa  cassetur.      In  answer  to  this  objection  it  was  sub- 
jadsraontofmitted,  that  praying  judf^ment  of  the  indictment  was  equivalent  to  a  prayer 
the  indict    i\^^^  [^  should  be  quashed.    Per  Cur,  We  cannot  on  a  plea  in  abatement,  give 
']^®"*j'j"^^   such  a  judgment  as  may  appear  proper  on  the  whole  record,  as  we  should  be 
lieqoftabed.  b<>und  to  do  in  the  case  of  a  plea  in  bar;  (See  I  Saund.  97,  n.  I ;  d  T.  K.  186; 
'  1  East,  636;  4  East,  502-9;  10  East,  87;  2  INIarsh,  303;  6  Taunt.  687;  and 
ante,  p.  49).     In  abatement  the  Court  can  pronounce  no  other  judgment  than 
the  judgment  prayed  for  by  the  party.     The  plea  ought  in  strict  accuracy  to 
have  been  that  the  indictment  should  be  quashed;    but  as  it  is  sanctioned 
in  its  present  form  by  Corny  ns,  in  his  Digest,  (Abatement,  F,  18,)  we  must 
consistently  with   that  precedent,  adjudge  the  plea  to  be  sufficient;    and  if 
the  procecutor  he  dissatisiied  with  this  determination,  he  may  bring  a  writ  of 
error.     See  Rex  v.   Mathew  Wosiby,  E.  3  Geo.  1 ;  Rol.  28,  cited  10  East, 
85,  n. 

*  Tiie  caae  allndcd  to  waitiha  Kin|r  t.  U^e  Earl  of  Devon,  (Trem.  P.  C.  188.)  wkkb 
waa  on  an  infiumation  nguiont  his  lordship  for  challenginj;  Mr.  Ca!p«pper  ia  ihe  king 'a 
palace,  and  issnalling  and  wound  ng  hirn  ihere;  lo  nhtch  he  pleaded  bia  privilege  aa  a 
peer  of  parli.impnt  not  to  ansvrer  for  ducii  o!7once  in  a  15  oiher  thqn  the  conrt  of  parliament 
daring  its  sitting:;  am (t  for  the  n^^a!  tinio  nfpriviieve,  i.  e.  for  fort^  da>8  after  prorogation; 
and  because  the  informatinn  \v;i4  cxhibit4?d  .ig.iinst  him  within  the  fort?  dav9.  which  wsra 
not  then  parsed,  ho  {)!r:nd»^d  to  ihn  jarisdictian.  To  this  there  w.ia  a  demarrer,  and  the 
Court  gave  jniL'fu  i  :  .•:».;. i^i  !!.♦■  il.  fr.i.i;::t  'o  plead  o\ci  10  :ha  ia  format  ion. 

t  In  praciii  •>  a  i-»  a^u-^  to  "n.ivo  ili.^  |i1»m  pn2r»i-?»'il  u.i  p.irehmcni,  and  signed  by  coonsel, 
and  delivered  by  tli-  d^'irnj  ml  in  |»er»ou,  in  »pen  loart^opon  hit  being  charged  with  the 
indictOHint. — V.  C.  C.  2  i . 
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(D)  Affidavit  of  vetiificatiox.  Semb.  De 

1  Kinloch'3  case,  1746.  Fort.  17;  S.  C.  1  Wik  157.  raa*^"ie  d 

*This  was  a  trial  at  bar  for  high  treason.  The  dcferKlant  pleaded  to  the  iurisdic-  ?1*J|A^* 
(ion,  Without  an  amdavit  of  verification    being  annexed  to  the  pica.     Ihe  at-Q]ent,  on  a 
ti>rn«j-general  dennurred,  and  no  objection  was  taken  to  the  omission.  trial  at  bar, 

ft,  Rbx  v.  Qrainoer,  H.  T.  1765,  K.  B.  3  Burr."  1617.    S,  P.  IIex  v.  Jones,  without  an 

H.T.  1741,  K.  B. 'i  Slra.  1161.  "ffid"^*" 

On  a  motion  to  set  aside  the  defendant's  plea  to  an  indiciment,  and -that  judg-  "-jCp  *  *** 
rtcnt  might  be  entered  against  him  by  default,  as  the  prosecutor  by  reason  of  jjon  of  the 
(his  dilatory  plea,  lost  the  benefit  of  trial  at  the  sittings  after  term,  ihe'objcction  plea; 
taken  was,  that  "  the  plea  was  a  dilatory  one,  and  not  verified  by  oath,"  nor  But  in  no 
was  any  probable  matter  shown  to  the  Court  to  induce  them  to  believe  that  the  other  case 
fat^  of  it  was  true.     Per    Cur.  It  is  usual  to  annex  afFid;ivils  to  pleas  of  this  ^f"  **     . 
description  to  the  Crown  Office,  and  we  do  not  See  why   they  should  not  be  ^^J^ 
annexed.     Rule  absolute  for  sertin;;  aside  the  plea,  for  want  of  an  alTidavit. 
See  Cora.  Dig.  Indictment,  L;  Hawk.  P.  C.  b.  i2.  c.  34.  T.  7 ;  Arcli.  Crim.  P. 
C  47;  and  4  &  6  Anne,  c.  16.  s.  4. 

(E)  Judgment.  [  '''9  1 

1.  T&E  King  v.  Shaksfeare,  T.  T.   1803,  10  Ea.«;t,  87. 

Upon  demurrer  to  a  plea  in  abatement,  found  in  tavor  of  the  defendant,  the  The  jndg 
Court   directed   the    following  judgment  to  be  entered  up:  "  Whereupon  all  ^ent  on  a 
and  sigular  the  premises  being  seen  and  fully  understood  by  ihe  Court  of  our  P       *°  * 
said  Lordthe  King  now  here,  and  mature  deliberation  had  thereupon,  it  is  con-  j„  misd© 
sidered  and  adjudged  by  the  said  Court  here,  that  he,  the  said  Samuel  Shaks-  meanors.*^ 
peare,  be  not  compelled  to  answer  the  said  indictmcnt,but  (hat  he  depart  hence  is,  that  the 
fNthoUt  day  in  this  behalf"  defendant 

2.  Re*  v.  Johnsov,  T.  T.  1805,  6  East,  602;  S.  C.  2  Smith,  591.  ^^^^""^  ^°™ 

To  an  indictment  for  a  libel  the  defendant  pleaded  to  the  jurisdiction  of  the  J^^^  boid^ 
Court  of  King's  Bench  that  he  was  a  native  of  Ireland,  and  that  Ireland  before  p^^  (^^ 
the  union  was  governed  by  its  own  laws,  and  not  by  the  laws  of  Gireat  Britain,  Coort  witb 
and  that  since  the  union  is  yet  governed  by  its  own  laws,  he.  and  that  there  al-o^t  day. 
ways  have  been  and  now  are  courts  and  jurisdictions  in  Ireland  distinct  from  ^®  when 
those  in  Great  Britain,  and  competent  for  the  trial  ol  all  otfences  committed        ®  ". 
by  the  natives  resident  there,   and  thai  the   defendant  is  a  native  of,  and  was  pig^  in  a 
resident  in,  Ireland,  at  the  tinrie  of  the  offence  alleged,  and  that  the  subject  batemcnt  it 
matter  of  the  supposed  libel   related  to  thing.^  in   Ireland.     To  this  there  was  is.  that  the 
a  general  demurrer;  and  after  argument,  judgment  was  given  against  the   de- *^®^*'"^""^ 
fendant,  when  he  was  ordered  to  answrr  over  instanter,  or  judgment  to  be  en-*"'.^®"^®!*' 
tered  against  him  peremptorily.     See  Form  of  Judgment  of  rcspondeas  ouster,  J^^l  x 
Trcm.  P.  C.  181)-,  190;  1  East,  542i2  Wils.  368. 

[  80   \ 

^ftdrebfaUOUS-  Sec  tit.  Jlthmefj;  and  Slyk^^  Rep.  182,  c.  2.  227,  c.  2. 
290;  and  4  Geo. -2.  c.  26;  6  Geo.  2.  c.  14.  s.  5;  and  pas/,  tit.  Foi-oe-i-y, 

SltDiUCtfClt. 

(A)  At  COiMMON  LAW,  p.  80. 

(B)  By  STATUTE,  p.  80. 

(C)    INDlCTlVIEMT. 

(D)    EVIDENCE. 

*  Where  an  indiciniGnt  fur  a  cApital  crime  is  abated  for  a  mt^nomcr,  the  Conrt  wilT  not 
dismiss  ihs  prisoner,  bat  cnnso  him  to  be  indicted  de  novo;  (Cro.  Cur.  371-2;  4  R).  Com. 
329;  Hawk.  62.  c.  34.  s.  2;  2  liale,  176.  238;  the  Earl  of  Bontwny's  case,  St.  Tr.  51  ;> 
^nd,  whether  the  offence  be  a  misdemeanor  or  a  felony,  if  iho  gmnd  jury  be  not  dischar- 
ged, another  bill  may  be  immediaiely  preferred  agiiiost  the  accused.  C.  C.  C.  21;  2  Hale, 
176.  238;  Diok.  Sess.  167. 

t  Bnt  where  there  ie  a  verdict  agnin«t  the  defendant  on  an  indictment  Cor  a  misdemean- 
or* tb«  judgment  is  final;  {S  Eaet,  107;  2  VViIb.  367.)  (hough  in  chum  of  felony  the  jadg- 
iD#ai  in  y4O0/'em  oit<s  is  only  thai  he  nn*wor  over,  2  Hale,  239.  265;  2  Lord  Raym. 
922;  Wils.  868;  1  East,  642;  8 East,  110. 
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(A)  At  common  law. 
Rex  t.  Lord  Grev,  M.  T.  1682,  K.  B.  3  St.  Tr.  619;  S.  C.  I  Eaat,  P.  C.  c. 

11.  s.  10.  p.  460. 
.^n  indict        This  was  an  information  at  common  law  against  Lord  Grej  and  MTendoliH 
inentat       ers,  for  conspiring  and  intending  the  ruin  of  (he  Ladj  Henrietta  Berkley,  then 
common      ^  v'lT^in  unmarried,  within  the  age  of- eighteen  years,  one  of  the  daughters  of 
law  wiH  lie  ^^^^  ^^^^  ^^  Berkley,  (she  being  under  the  custody,  &c.  of  her  father,)  and  aoli- 
jjjl^^^"[^^pcitinw  her  to  desert  her  father,  and  to  commit  whoredom  and  adultery  witli 
away  a  wo  Lord  Grey,  who  was  the  husband  of  another  daughter  of  the  £atl  of  Berkley, 
man  from    sister  of  the  Lady  Henrietta,  and  to  live  and  cohabit  with  him;  and  further, 
her  parents,  the  defendants   were  charged,   that,  in  prosecution  of  such  conspiracy,  they 
and  ihen  sie  ^^^^  away  the  said  Lady  Henrietta  at  night  from  her  father's  house  and  custody, 
acmg    er  ^^^  against  his  will,  and  caused  her  to  live  and  cohabit  in  divers  secret  places 
with  Lord  Grey,  to  the  ruin  of  the  lady,  and  the  evil  example,  4rc.     The  de- 
fendants were  found  guilty,  though  there  was  no  proof  of  any  force;  but  on  the 
contrary  itappeared  that  the  lady,  who  was  herself  examined  as  a  witness,  was 
desirous  of  leaving  her  father's  house,  and  concurred  in  all  the  means  taken 
for  her  departure   and   subsequent  concealment,     it  was  not   shown  that  any 
The  aobse  artifice  was  made  use  of  to  induce  her  to  leave  her  father's  house;  but  the 
quent  con    case  was  put  upon  the  ground  that  there  was  a  solicitation  and  enticement  of 
sent  of  i^e  her  unlawful  lust  by  Lord  Grey,  who  was  the  principal  person  concerned,  the 
woman  to    others  beinp  his  servants,  or  persons  acting  bv   his  command,   mid  under  his 
her  defile     eontroul.     See  Rex  v.  Twisllelon,  2  Keb.  432;  I  East,  P.  C.  c.  IKs,  9.  p, 

ri!"*V.?r;    453:  and  a  precedent,  3  Chit  Crim.  7l3. 
ter  a  lorci  '  r  j  /i>\    t> 

ble  abdoc  (B)  By  statute. 

tion.  will  1.  Rex  v.  Brow.v,  T.  T.  \ei%  K.  H.  3  Keb,.  193;  S.  C.  1  Vent.  343, S44. 
not  toke  the  The  prisoner  was  indicted  on  the  stat.  3  H.  7.  c.  2.  for  forcibly  taking  away 
case  out  of  a,^j  marrying  the  daughter  of  S.  T.  a  city  orphan  in  the  custody  of  the  cham- 
the  statute  )^q,.i^j„  ff^^^  pQ^^^g  established  in  evidence  were,  that  the  prosecutrix  was  pos- 
c.  2.*  nor  ^<^'^36<1  of  500D/,;  that  she  was  menaced  by  the  defendant,  who  was  disguised 
is  ii  neces  in  a  mask,  and  carried  away  in  a  coach  to  Westminster;  and  the  next  day,  by 
vary  that  her  own  consent,  but  caused  by  the  precedent  menaces,  she  allowed  heraelf 
she  shoald  (q  be  married,  but  was  not  actually  de6Ied,the  defendant  being  interrupted  in 
be  actaalljr  j^j^  designs;  and,  by  direction  of  the  Court,  the  defendant  was  found  guilty,  and 
defiled  pro  "f^^rwards  received  sentence  of  death,  and  executed.  See  1  Hale,  660;  1 
vided  the  Hawk.  P.  C.  c.  41 .  s.  8 ;  Fulwood's  case,  Cro.  Car.  485, 493;  Swansea's  case, 
original  ab  5  State  Trials,  450;  C.  C.  C.  530;  for  Precedents,  see  Pctersdorff's  Index, 
daciion        Crim.  Div.  p.  I. 

was  effect   o  Xug  QuEEx  V.  SwAxsox  AND  OTHERS.  M.  T.  1701,  K.  B.  7  Mod.  lOI-Sj 
li^'y  ""^''  S.  C.  Holt,  319;  5  St.  Tr.  453. 

foil  ^^^^  defendants  were  indicted  upon  the  stat.  3  Hen.  7.  c.  2,  The  facts  dis- 
The  pri!«on  Closed  in  evidence  were,  that  the  female  was  resident  with  her  aunt,  and  that 
er  by  m^r  on  the  day  stated  in  the  indictment  they  were  way-laid,  and  arrested  in 
rjring  a  fe  •  ThU  act,  aPier  reciting  that  *'uherea9  women,  as  well  maidens  as  widows  and  wivw, 
male  aticr  having  substances,  some  in  good;*  niovea!  le.  arrd  some  in  lands  and  tenements,  and  aooie 
the  abdac  being  heirs  apparent  nnto  their  ancestors,  for  the  lacre  of  soch  sahstances  have  baea  of- 
lion,  and  lentimes  tnken  by  misdoers,  contrary  to  their  will, and  afker  married  to  snch  miedoori,  or 
whileander(o  others,  by  their  assent,  or  defiled,  to  the  great  displessnre  of  Almighty  God,  end  eon- 
resirami  is  imry  to  the  k<n;;*s  laws,  and  di$ip:iragement  of  the  said  women,  and  nUer  heavinon  end 
gail(>  of  an  digoomfort  of  tiicir  friond^t  and  to  the  evil  example  of  all  others,"  proceeds  to  oanet* 
oltence  «<  That  what  person  or  persons  from  hencefortii  that  takeih  any  women  ao  ageinet  bar  will 
withm  the  nnlawfally,  that  is  io  say,  maid,  widow  or  wife,  that  soch  taking,  procaring,  end  ebotting 
stainte,  al  to  (he  same,  and  aUo  receiving  willingly  the  same  woman  so  taken  against  bar  will,  and 
th'^  heiDiy  knowina the  game,  tic  felony,  an.l  ti.al  such  misdoers,  takers,  and  procarators  to  the  aaiDe, 
not  have  g^d  receivers,  kno  xitig  the  s:iid  offence  in  form  aforesa  d,  be  henceforth  repated  and  ad* 
astsisted  m  judgud  a^  felons,  provided  ulw*iys  that  this  act  extend  not  to  any  person  takiM  nay  wo- 
the  on<*tnal  man,  only  cLuminj;  her  a«  his  ward  or  bond  woman.*' 
abduciiun.        The  ttatuic  39  Eliz.  c.  9.  s.  1.  took  awsy  the  benefit  of  clergy  from  persons  ehai^ed  with 

sarh  olffoces;  bat  now,  by^a  recent  act,  1  Goo.  4.  c.  115.  the  39  Eliz.  e.  9.  s.  1.  is  roponlod. 

and  persons  convicted  on  stat.  3  II.  7.  may  be  transported  for  life,   or  any   term   not  less 

than  seven  years  or  imprisoned  only  or  imprisoned  nod  kept  lo  hard  Uboar,  for  any   terai 

not  exceeding  seven  years. 
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a  fictitious  suit,  and  conveyed  from  Westminster,  where  ihey  lodged,  to  the 
Garter  Tavern,  Drury-lane,  and  that  the  defendants  there  separated  the  aunt 
and  niece  from  each  other,  and  carried  the  latter  to  Holhorn,  where  Swanson, 
the  principal  defendant,  became  her  bail,  and  there  married  her  while  in  cus^ 
tody.  Baynton,  one  of  the  defendants,  told  her  that  if  she  did  not  marry 
Swanson  she  must  go  to  Newgate. 

The  Court,  in  directing  the  jury,  told  ihem,  that  though 4he  female  might 
have  had  a  regard  for  Swanson,  yet,  as  she  was  not  privy  to  the  contrivance  of 
coming  out  to  him,  and  knew  nothing  of  the  scheme  adopted  by  the  defend- 
ants, and  being  married  whilst  she  continued  under  that  restraint  and  violence, 
though  perhaps  she  consented  to  the  marriage,  the  act  itself  was  a  crime  with- 
in the  statute;  for  here  was  a  forcible  taking  away,*  and  her  subsequent  con- 
sent, while  under  the  restraint,  could  not  be  looked  upon  but  as  the  effect  of  a 
continuing  coercion;  and  that  though  Swanson  had  known  nothing  of  the  first 
force,  yet  he  knowing  her  to  be  under  restraint,  and  marrying  while  he  knew 
her  to  be  under  it,  made  him  an  approver  of  the  first  of  violence,  and  hence  a 
participator  in  the  general  guilt. 

2.     The  Queen  v.  Whistler,  H.  T.  1701,  K.  B.  7  Mod.  132.  [  82  ] 

Per  Powell,  J.  By  the  statute  of  3  Hen.  7,  c.  4,  for  stealing  women,  &c.  all  Persona 
aiders  and  abettors  are  principals  by  the  statute;  yet  there  may  be  an  accessa- ^*^° '*"®'' 
ry^  as  he  who.  receives  them  afler  knowing  them  to  be  guilty,  and  this  accord-  ggjye  ihe 
ing  to  the  known  rules  of  common  law.  See  1  Hale,  661 ;  3  Inst,  61 ;  1  Hawk,  offender, 
P.  C.  c.  41,  s.  9;   I  East,  P.  C   c.  II,  s.  2,  p.  44'2,  453;   1  Russel,  820;  Ful-  bai  not  the 
wood's  case,  Cro.  Car.  488.  woman  are 

4.     LocKHART  A.^fD  LouooN  Goroon's  CASE,  Cor.  Lawrcncc,  J.  Oxford  Lent*^®?  1"*!*?^ 

Assizes,  1 804,  Russel,  821.  "  xhi\7^^e. 

Tke  two  prisoners  were   indicted  for  the  forcible  abduction  of  Mrs.  Lee, 
the  prosecutrix,  who  was  at  the  time  of  the  commission  of  the  oflTence  living  where  a 
apart  from  her  husband  upon  a  separate  maintenance  of  900/.   per  annum,  woman  is 
The  two  prisoners,  it  appeared   had  been  received  at  the  house  of  the  prose- taken  forci 
cutrix  as  acquaintances,  but  Loudon  Gordon  had  made  overtures  to  her  to  hly  from 
be  admitted  to  a  more  familiar  intimacy;  that  he  had  not  been  expressly  inter- °°®  county 
dieted  from  renewing  his  requests  on  the  subject  or  directly  encouraged.     On  ^^jj  j^  ^^J. 
the  day  when  the  alleged  offence  was  committed,  the  prisoners  had  been   in-  ried  or  defil 
Tited  to  dine  with  the  prosecutrix;  that  Lockhart  Gordon  after  dinner  said  that  ed  with  her 
it  wds  near  seven  o^cIock,  and  that  the  chaise  would  soon  be  there,  and  he  told  own  con 
the  prosecutrix  that  she  must  go  with  Loudon  that  night.     She  considered  this^®"'  ^"  l^*® 
a  joke,  and  observed  that  she  knew  of  no  preparation  having  been  made  ^or^^^®^*^  .^® 
her  leaving  London.     On  her  afterwards  attempting  to  leave  tVe  room  Lock-Q^t  indicta 
hart  Gordon  said  she  should  not,  and  placed  himself  against  the  door^  and  bleineither- 
6ither  at  that  time  or  soon  after  produced  a  pistol;  she,  however,  after  having  county. 
rung  the  bell  violently, got  out  at  the  door,  and  went  up  stuirs,  when  she  said 
to  her  female  servant,  ''There  is  a  plan  to  take  me  out  of  my  house;  they  are 
armed  with  pistols;  say  no  more,  but  watch."     The  footman  was  sent  by  the 
prisoners  to  call  a  coach,  and  during  his  absence,  there  being  only  female  ser- 
vants in  the  house,  Lockhart  Gordon  laid  hold  of  the  female  servants,  and  in- 
timidated them  by    producing   a  pistol;  when  Loudon   Gordon  put  his  arm 
round  Mrs.  Lee's  waiist,  and  took  her  down  stairs  and  out  of  the  street  door, 
when  Lockhart  immediately  followed,  and  assisted  in  putting  her  in  a  chaise 
then  waiting  at  the  end  of  the  street.     Mrs.  Lee  stated,  that  though  she  re« 
membered  but  imperfectly  what  took  place  at  the  time  she  was  taken  away, 
she  was  certain  that  she  went  from  the  house  against  her  will,  but  that  no 
manual  force  was  used  to  get  her  into  the  chaise;  she  described  herself  as 
in  a  state  of  partial  stupefaction,  and  witnesses  stated  that  she  was  occa- 
sionally subject  to  a  depression  of  spirits  to   such   an   extent  as  almost  to 
amount  to  absolute  mental  alienation.     It  was  then  proved  that  the  chaise 
was  driven  to  Tctsworlh,  in  Oxfordshire;  and  that  during  the  journey,  al- 
though she  sometimes  remonstrated,  she  made  no  appeal  to  the  post-boy,  or 
•ndeavoured  to  obtain  assistance  at  the  inns,  turnpike-gates,  or  other  places; 
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that  beds  were  prepared  at  Tetswortli ;  and  afrer  the  pfflscctlf rix  hnd  retired 
to  her  bed  room,  the  chambermaid  asked  her  when  she  should  be  in  bed,  and 
when  the  gentleman  should  come  up,  to  which  she  replied,  "In  ten  minutcB;'* 
that  shortly  after  the  chambermaid  left  the  room,  Loudon  Gordon  came  to 
bed  to  her,  and  remained  with  her  all  night,  and  that  the  intercourse  took 
(  83  ]  place  between  them  which  usually  takes  place  between  husband  and  wife. 
The  reason  assigned  by  Mrs.  Lee  for  this  ready  acquiescence  was,  that  she 
was  apprehensive  that  her  life  would  have  been  endangered  by" a  non-compli- 
ance, and  that  it  would  have  created*  a  scuffle  at  the  inn,  in  which  lives  might 
be  lost.  Mr.  Justice  Lawrence,  after  inquiring  of  the  counsel  for  the  pro- 
secution whether  they  had  any  further  evidence  to  olVer  of  force  in  the  coun-  - 
ty  of  Oxford,  and  being  answered  in  the  negative,  said  he  was  of  opinion  that 
the  case  could  not  proceed  any  further;  n!id  addressing  himself  to  the  jury 
told  them,  that  in  order  to  consiitu'e  the  ofTt^nce  with  which  the  prisoners  were 
charged,  there  must  be  a  forcible  taking,  and  a  coni'  uiance  of  that  force  into 
the  county  where  the  detilement  takos  place,  and  where  the  indictment  is  pre- 
ferred; that  in  the  present  case,  though  there  appeared  clearly  to  have 
been  force  used  for  ihe  purpose  of  taking  ihe  pro-ccutrix  from  her  house, 
yet  it  appeared  also  that,  in  the  course  of  \\\c  journey,  slje  consented,  as 
she  did  not  ask  for  assistance  at  the  inn*?,  &:c.  wljcro  slic  had  abundant  oppor- 
tunities, and  that  as  she  was  unable  to  fix  f'mc  and  (dace  wilh  any  preci- 
sion, this  consent  probably  look  p'arc  before  the  parties  came  in'o  the  county 
of  Oxford,  and  thai  ih^y  must  ihcrefore  acquit  the  prisoners.  See  Fulwood'a 
case,  Cro.  Car.  485;  f  Hule,  660;  I  Ila-.vk.  P.  C.  c.  41,  s.  9;  i  East,  P.  C. 
11,  s.  3,  p.  453. 

5.     Rex  v.Tw:s3letos  axd  o-khrs,  M.  T.  ]Gi'},  K.  B.  1  Lev.  257;  S.  C. 
Aa  offence  ,  s|j    337.   o  j-^..^    ^32 

ttd^i^iT  Information  on  4  &  5  Ph.  &  M.  c.  0,  s.  C,*  that  the  defendants  wcr« 
in  ihe  4  used  and  accustomed  to  be  entcr'ained  at  ihe  house  of  J.  S.  and  that  the  de- 
&  6  Ph.  fendant  Twissleton  induced  !iis  daughter  (being  his  heir  apparent  to  an  es- 
&  M,  c.  8.  tale.)  to  marry  him,  and  that  Twissleton  and  the  other  defendants  conveyed 
by  secret l)r  jjg,.  jj^y„y  fro^n  her  fathei's  house,  and  that  the  former  married  her  without 
ftmaTe^un  P^^^iously  obtaining  the  pureni's  consent.  On  a  trial  at  bar  it  was  proved 
der  ih«aco  ^^^*  ^^^  defendant  Twistlcton  wa«5  a  distant  relation  of  J,  S.  of  a  simA\  for- 
•r sixteen    tune,  that  he  was  in  the  habit  of  frequenting  the  house,  and  had  paid  his  ad- 

to  elope  «  Yhe  statae  enacts,  ihal  it  shill  not  l)e  lawful  10  l.ikeor  convcv  any    maid    or    woman 

from  tier  la^iijid  unm;irried,  being  within  ihe  oj^c  oTs'.^rccn  years,  from  llie    caslody    ond    D(;atn8t    the 
Ihcr  s.house  ^\\\  ofiln^  fHiher.  or  ofmch  persons  lo  whom  he  by  his  will  or  oihcr  act  shall    appoint    or 
and  marry    heqiin;i  h  the  l;c*«#:n:»  or  eduralion  of  such  m.tid,  &c.  except  soch  laking  be  hid  by  or  for 
the  prisoner  h^^  rnamcr  or  nr'siie««,  or  gu.irdian,  in  socage  wiihoot  frnod.     Id.  ».  2. 
wiihoai  ihc      Every  per.«;on  al>ovo  ihe  a^e  of  foarteen  years  who  shill  unbwfuily  lake  or  conTey    any 
consenl  of   Jl^;^\^\  qj-  wornnn  child  unm.irricd,  and  wi  hin  ihe  age  of  sixlccn    years,    from    ihc    cosiody 
the  former,  ^^j  n;;ninsi  \Ui*.  will  of  ihe  f  .!her,  mother,  or  ppr-ons  who  then  hnppen  lo  Inve,  by  lawful 
L  °*  J      me. m^,  I  ho  edacrilion  or  governance  of  !»uch  child,  shftll,  on  conviction,  solTor   two  yean* 
imprisonment,  or  p.iy  snch  fine  I'.a  is  impo.sed  by  ihe  Star  Chamber.  Id.  s.  3.  (Star  Cham- 
ber Dissolved,  16  Char.  1.  c.  10.  g.  31.) 

Every  person  who  shall  so  rrike  awsiy,  or  nanse  to  ho  taken  awny,  nnd  deflower  any  aoch 
maid  or  uonian  child,  or  shull  o^uin^l  licr  will,  or  without  the  knowledge  of  her  father,  i£ 
her  falher  19  ali«e,  or  of  her  mother,  havin^  the  custody  of  sach  child,  if  the  father  be 
dend,  by  secret  lelfcrs,  mes^aj^ps,  or  o'herwise,  contract  ma  rimony  with  8och  maiden  or 
woman  child,  ^hnll  bcini;  convicted,  sofTer  live  yenrst'  impr»<<onment;  or  pay  sach  fine  at 
i^  a^flessed  hy  the  S;ar  Chnmbnr,  fo  go  in  moitie^  lo  his  Mnjesly  and  the  partiea  grieTed. 
4  &  5  Ph.  (V  M.  c.  8.  H.  4.  Tiie  Slur  Chimbcr.ju^'ce'*  ofa^^ize  by  inquisition  or  indict- 
mtnt,  shall  hear  and  determine  the  said  oO'encps;  and  the  sirpe  process  shall  lie  in  such 
indictment,  as  on  md:c;mentof  lrc!<pn<«!i  nt  cointnon  law.     Id.  s.  5. 

If  any  woman  child  or  miiden,  being  ?ihove  he  nge  of  twelve  years,  and  under  thil  of 
sixteen  consents  to  such  person  that  shiill  no  make  any  contract  of  mnfrimony  ag:iinst  tbit 
aet,  her  next  of  kin  10  whom  the  inheritance  should  de.^cend  after  ber  death  aliaU  hare  all 
sach  lands  and  hereditaments  a«<  she  had  m  po<<se?«sio  >«  reversion,  or  remainder,  at  the  tiioe 
of  snch  consent,  during  the  life  of  the  person  90  contrncting  matrimony;  and  afler  bis  de- 
cease shall  descend  to  soch  persons  ns  ihey  should  have  ilonn  if  this  aci  had  never  been, 
ether  than  lo  him  who  shall  so  contract  matrimony.     Id.  n.  6. 

This  act  shall  not  afn^ci  any  custom  or  aothoiity  teaching  orphans  within  LondeO)  of 
any  other  city,  boroogb,  or  town-     Id.  1.  7. 
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dresses  to  the  young  lody  without  the  knowledge  af  the  father,  (who  had  de- 
signed her  for  another  suitor,)  but  no  evidence  was  produced  of  any  extraordin- 
ary blandishments  having  been  resorted  to  beyond  the  common  galhintries;  and 
it  was  shown  that  the  young  lady  met  the  prin^.ipal  defendant  by  appointment, 
and  that  they  were  then  married.  The  Court  told  tho  jury,  that  as  the  lady 
was  under  sixteen  years  of  ago,  and  possessed  a  large  fortune,  an  oifence  had 
been  committed  within  the  terms  of  the  infirmation,  and  that  they  ought  to 
find  the  defendants  guihy.  After  some  hesitation  tlie  jury  returned  a  verdict 
conformable  with  this  direction. 

6.  Rex  V.  Moor,   M.  T.    1678.   K.   B.   2  Mod.   128;  S.  C.   2  Lev.   179;   1 

Freem.  444;  3  Keb.  708.  7l5;  S.  P.  Rex  v.  Marriott,  II.  T  1691.  K. 

B.  4  Mod.  144;  S.  C.  C;»rth.  er,.3;    I  Show.  398. 

The  information    charged  that  tho  defendant,  being  above  the  age  of  four-;^„  informa 
teen  years,  did  take  a  young  maid  unmarried,  and  keep  her  three  days,  contra- tion  or  in 
ry  to  the  form  of  the  statute.  &.c.     Upon  this  information  he  was  found  guihy.  dictmeni 
It  was  moved  in  arrest   of  iud;xment,   that  as  the  stat.  4  Sc  5  Ph.  &  M.  c.  8.  will  >»•  in 
provided   "  that  the  defendant  should  pay  such  fine  as  shall  be  assessed  in  the  ^J*"   ^ 
Star  Chamber,"  this  court  had  not  the   power  to  impose  the  fine,  because  the  ^^^^  ^  5 
information  being  founded  on  the   statute  the  party  must  take  ihe  remedy  asph.  &  M. 
therein  prescribed.     In  answer  to  this  objection  it  was  contended,  that  ofTen-c.  8.  there 
ces  punishable  in  the  Star  Chamber  are   equally    punishable  in  the  Court  ofbting  no 
Kins's  Bench,  there  beinir  no  neaative  words  in  the  act  to  abridge  the  autho- ^"'■^'  *" 
rity  of  the  latter  court,  wliich  i^  never  restrained  but  when  the  statute  "'r^cts^i^jj     jj,^ 
before  whom  the  offence  shall  be  tried,  and  interdicts  an  inquiry  from  bein.^  in- jarwdiciion 
fltituted  elsewhere.     That  it  had  been  ruled,  that  where  there  is  a  prohibitory  ofihat 
clause  in  a  statute,  and  another  clause  which  gives  a  penalty,  if  the  party  will  court, 
go  upon  the  prohibitory  clause,  he   is  not  confined  to  the  manner  expressed  in  | 

the  act;  but  if  he  go  for  the  rerovery  of  the  penalty,  he  must  then  pursue  the 
mode  directed  by  the  statute.     The  first  part  of  this  statute  is  but  declaratory    F  8'^  1 
of  the  common  law;  the  second   clause  is  inlrodiictive  of  of  a  new   law  as  toT***  "*"' 
the  Court  of  Star  Chamber,   but   it   does  not  restrict  thi<^  court,  which  '"^^ht^'^'^j^'^J*^ 
have  punished  the  defendant  if  there  had  been  no  legislative  provisions.     The\|„e^  and  10 
first  clause  is  prohibitory,  viz,  "that  it  shall  not  be  lawful  for  any  person  to  take  ihe  diapur 
away  a  maid  unmarried;"  and  upon  this  division  of  the  act  the  present  infor-  agemeni  of 
nation  is  brought.     The  second  clause  is  distinct,  and  directs  the  punishment,  I**®  heireis; 
viz.  "upon  conviction  to  suffer  imprisonment  for  two  years."    By  taking  away  ^  "nhold  * 
the  Court  of  Star  Chamber  this  prohibitory  clause  is  not  repealed,  a  man  may  j^ai  if  a 
be  indicted  upon  it  without   demanding   the  penally;  and   the  statute   having  p,irenr 
directed  that  the  offence  shall  be  heard  and  determined  before  the  king's  coun-  plaoa  a 
ael  in  the  Star  Chamber,  or  before  the  judge  of  assize,  and  there  being  no  ne-daa<jhier 
gative  words  to  restrain  this  court;  tho  chief  justice,'  who  is  judge  of  assize  in  ""<*«''  j\*^ 
the  county  of  Middlesex,   may  hear  and  determine  the  offence,  and  by  conse-  ^[^^  ^P 
quence  fine  the  party  if  he  be  found  guilty.  by  co'lla 

Per  Cur.  This  is  a  crime  at  common  law:   it  is  mahim  in  se.     ( Vide  4  Mod.  nion  mar 
126.   contra  andj  post.)     But   admitting   it  to   be  an    offence   created   by  the  riea  her  to 
statute,  there  being  no  negative  words  to  prohibit  the  interference  of  this  court  hwown 
it  hath  a  jurisdiction  to  punish  the   offence,  even  if  the  Star  Chamber  had  not  ^^^^  ^."j 
been  abolished,  for  the  party  had   his  election  to  proceed  here,  or  before  that  ^^^^  ^^  ^-^^^ 
tribunal,  upon  Ihe   prohibitory    clause.     Tly   the    words  "justices  of  assize"  in  the  atat 

must  be  intended  the  justices  of  oyer  and  terminer.     See  1  Sty.  16'2;  Vaugh.  nte  if  tho 
177^  marriage  b« 

Bolomnized 

7.  Hicks  v.  Gore.  M.  T.  1684.  K.  B.  3  Mod.  84.  in  a  pariah 

This  was  an  action  of  ejectment   to  recover   lands   forfeited  under  4  and  5  church,  at 
Ph.  and  M.  c.  3.     Il  appeared   at  the  trial  that  the  yoimg  lady  to  whom  the  *  cannoni 
property  in  question   belonged  had  been  placed,  whilst  under  sixteen  years  of  ^jj^  ^V'J^ 
age,  by  her  mother,  her  guardian  under  the    protection  of  Lady  G.  and  that^^  ^^^  ,j 
Lady  G.  had.  Without   obtaining   the    mother's  consent,    publicly  married  the  tempt  at  pri 
youDg  lady  to  her  son.     Per  Cur.     The  statute  was  made  to  prevent  childrau  vacj. 
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from  being  seduced   from  (heir  parents  or  guardians  by  flattering  or  enticing 

words,  promises,  or  gifts,  and  married  in  a  secret  way,  to  their  disparagement; 

but  nothing  of  the  kind  appeared   in   this  case,  for  Dr.    Hascard  proved  the 

marriage  to  be  at  St.  Clement's  Church,  at  a  canonical  hour,  that  many  peo- 

If  iho  gaar  p|e  were  present,  and  that  the  church    doors  were  open   whilst  the  ceremony 

diao  once    ^^g  performed.     See  observations  on  this  case,    1  East,  P.  C.  c.  1 1,  s.  6.  p. 

consents  to  5^7 .  j  R^jgse!,85I. 

rSlTgXe  «•  Calthorp  v.  Axtel,  H.  T.  1686.  3  Mod.  168. 

cannot  af  In  this  c»se  it  was  said  that  there  must  be  a  continual  refusal  of  (he  |i^ar- 
ter  retract;  dian  to  accede  to  the  marriage;  for  if  he  once  agiee  though  he  afterwards  ex- 
9^'  press  his  dissent,  vet  it  is  an  a.<^sent  within  the  (statute.     (See  1  Hawk.  P.  C. 

173;  1  Vcrn.  304;  2  Vern.  580.)  In  1  East,  P.  C.  c.  II.  8.  6.  p.  457.  it  in 
Anillogitim  observed,  that  this  was  not  the  principal  point  before  the  Court^  and  required 
teronJer     further  connrmation, 

thecaroof  9.  Hex  v.  Cornforth,  H.  T.   1741.  K.  B.  2  Stra.  1162. 

her  putative  The  court  granted  an  information  against  (he  defendants  for  taking  away 
father  is  a  niitural  daughter  under  sixteen  years  of  age,  under  the  care  of  her  putative 
^'t^*!r&*K  father,  being  of  opirtioii  thai  it  was  within  the  third  section  of  the  act  of  the  4 
Ph!  *  M     ^^^  ^  ^'*^^-  ^^^  ^^-  ^'  8-     See  1  T.  R.  9G;    11  East,  20;  4  Geo.  4.  c.  17. 

e  8.'  

(C)  Indictmk.nt. 
f  86  J         Rex  v.  Moore,  M.  T.  1675,  K.  B.  2  Lev,  179;  S.  C.  5  Keb.  798.  715. 
Staling  The  information   charged   that  the  defendant  and  others,   being  above  the 

that  the  do  age  of  fourteen,  took  one  A.  then  being  a  virgin  unmarried,  possessed  of  mo* 
fendant  be  ygabjo  goods,  and  prised  of  lands  of  great  value,  nut  of  the  custody  of  her 
tho  a^ire^of  "*^*^^^*'>  contrary  to  the  form  of  the  statute,  Sfc.  After  verdict  for  (he  king, 
14  Ywra,  i^  ^^^  moved  in  arrest  of  judgment  that  the  allegation,  'being  above  (he  age 
took  &c.  it  of  fourteen,"  was  insufHcient  as  the  adverb  must  be  (aken  (o  refer  to  (he  (im# 
pofficient  in  of  the  information,  not  of  the  caption;  as  in  the  cases  of  forcible  entry  exi<« 
an  indict  ^j,^,  liberrnn  lennnaifwn  refers  to  the  time  of  the  indictment,  not  to  (he  (inie  of 
fbrrnation"  ^'^^O'-  '^^'^  objection  was  overruled,  the  Court  observing  that  in  those 
on  4  &  6  cases  the  cxisltm  follows  the  verb  ipsum  disgewrit,  but  here  the  exisUitg 
Ph.  &M.C.  precedes  tlie  vorb  c^prrwrt/,  and  must,  therefore,  be  taken  to  relate  (o  the 
8.  s.  l.t      (ime  of  the  caption.     (S.  P.  Rex  v.  Boyall,  1  I^urr.  842.)     It  was  afterwards 

urged  that  the  words  dc  rchns  movilibus  had  been  inserted  in  the  informatioa 
It  is  not  ne  instead  of  mobilihfiSy  and  that  its  insertion  had  vitiated  the  infornruttion,  but 
ceasary  to    jj^^  Court  said  that  the  seisin  of  the  lands  is  sufficient,  without  mcQtiontiig  the 

pYrty  waa*  6°^^^-                                                      ^^^^^ 
po99e«8cd  .^_^__ 

oTboth  (D)  Evidence. 

lands  and    Brown's  case,  T.  T.  1672,  1  Vent.  243;  S.  C.  3  Keb.  193.   S.  P.  Swe:«d* 

good*.  so:^''g  CASE,  5  St.  Tr.  45'o.     Flldwood's  case,  Cro.  Car.  488.     Ramsat^a 

The  party        c\sf.,  cited  Rep.    Temp.  ILird.   8:1. 

injured,  if       On  an  indictment  on  the  stat.  3  Hen.  7.  c.  2.  it   was   doubted   whether  (he 

tho  forco     evidence  of  (he   pnrtv   abducted   and  forcibly  murried  could  be  admitted,    bc- 
continue 

till  tbetimf)      *  1"  Ratrlifle's  ruse,  3  To.  89.  it  was  nj«o!ved,  thai  a  mother.  nntwith4tanftinf»  her  rnh- 

of  the  mar  aeqaenl  marriH^*",  rtMniiw  thf>  ca^rflinnship  otMier  child;  she  has  in  law  the    cqjiody  of  hf-r 

riagc,  will    p«*r<on,  though  ihe  daughter  has  voluntarily  left  h*»r    iteveral   hours  before  the    contrail    of 

be  a  good     marrii^e   and  the  ron<»*nt  offhi*  slop-fall  cr  i«i  «lto»fiihpr  itnmaioiial,     3  Co.  89,  h. 

witneiM  a  t  Tho  indclmnnt  of  the  ofTendor  urwler  3  Ifen,  7.  c.  2.  most  di.stincllj  set  forth  that  the 

gainst  iho     worn  m  ahdncied  w  s  po«je-s-^d  of  Itnd^  or  ^oo'ls.  or  that  she  was  heir  apparent  ns  well  u 

oflendor,      that  sho  was  actually  rnnrried  or  defiled,  surh  i^Tatements   heing  necessary  to    bring  a  ease 

bccaQ<)c<the  within  the  pre.unhle  of  ilie  sintnie  to    whjrh  the  on<inin«  r.lanse    refent,  by  the    le/rislalore 

is  not  his      havinz  adopted  the  v>ordji,  ••  against    her  will.**     (6  St.  Tr.  468;  7  Mod.     101.  1 12;  CfO. 

Wife  €ieju   C^r.  4-3  4-3.  4?^   492:  I  And.  1 15;  Say.  59;  12  Co.  20.  100.  110.)  The  plan  and  manner 

re.and  may  o*"  the  lakinj:  mast  e'se  I  e  eTpres-ily  staed  in  the  proceedintrs;  (Cro.  Car.    486;)    anil   that 

the  ahduclion  was  for  iitrre.  {Hob.  1S2.)     I^ul  it  is  not  essential  to  allege  that  the  takinf^ 

wa««  wi'h  an  int»>nti  tn  to  niriny  or  defile  tho  party,  becaa)>e  this  alleg-ilion  is    not    reqQirsd 

bv  the  word**  ofih.'  :i(  t;  tor  would  the  .^hjsenre  of  sor.h  intention  l«  ssen  the  injury.     (Cro, 

Car.  4S0;  I  Hawk.  P.  C.  r.  4  .  «.  6.)    Ft  i<  said,  however  to  be  both  safe  and  usual  to  in- 

•cct  it.     (I  Hiilc.  I*.  C.  t>t»0.)     See  Precedents,  PetersdorT't  Index. 
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cause  she  was  the  wife  of  the  defendant  defacio^  though  not  de  jure]  but  the  lierself 
Court,  seriatim,  delivered  their  opinion  that  she  was  a  compatent  witness,  and  'J*®**^  *^  , 
observed,  that  as  there  was  one  continuing  force  tr^)on   the  female  from  the  gj^^  2   ^^ 
commencement  of  the  abduction  till  the  marriage,  whatever  was  effected  du- 
ring that  violence  could  have  no  binding  operation;  and  that  from  the  nature 
of  such  crimes,  if  her  testimonj  was  rejected,  the  offence  would  frequently  he    i   •y-^   i 
permitted  to  pass  unpunished.    See  Rex  v.  Lord  Audley,  I  St.  Tr.  302;  Per- 
ry's case,  Bristol,  1794,  cited  1  Hawk,  P.  C.  c,4I,  s.  13;   1   East,    P.  C.    c. 
ll,s.  6,  p.  455;  1  Hale,   P.  C,  302;  Sir  T.  Raym.  1;  Hutt,   IIG;  2    f?fra. 
1202;  1  Burr,  543;  Rep.   Temp.  Hard.  83;  2  Leach,  563;   J  Bl.  Com.  413; 
Gilb.  Ev.  120;  Peaks,  Ev.  174,  2d  edit;  1  Phil  Ev.  70,  3d  edit;  But.  N.  P. 
286. 


jKlltttOtH*     See  tit.  Aiders  and  Abeilors. 
(A)  Of  thc  freehold,  p.  87. 

(B)   A  REMAINDER,  p.  88. 

(C)  Dignity,  p.  90. 


(A)    Of  the  FrE  ;hold. 
Rex  v.  Kemp,  K  T.  1693,  4  Mod.  280. 
^    ^     Freehold  lands  are  not  allowed  to  be  in  abeyance  except  in  particular  cases,  ^^^  ^^^ 
\V  1  «*  permitting  it  would  conduce  to  make  fractions  of  estates,  and  prevent  livery     .  '  "°\"f 
#^  of  seisin.     See  Davis,  34;  RoT.  Rep.  502;  Hob.  153,   171,  338;  Plow,  556;j7leVn  a 
^  Co.  Lit.  348;  I  Co.  Rep.  131;  2  Wils.  165;   1  Com.  Dig.  Abeyance;   I  Vin.  beyanc«,e« 
0     Ab.  Abeyance;    2  BL  Com.  107;     1'  Saund.  260;    2  Saund.  382;    Fearnes, cupi  in  caa 
.\  Rem.  41,  post,  tit.  Lease.  «  of  nece. 

\v  (B)  Of  a  remaixder.  r  j^g  -i 

•^    1.  Plunket  y.  Holmes,  M.  T.  1664,  Raym.  28;  S.  C.  1  Lev.  11;  1  Sid,  47.  vvhenihere 
A-  devised  lands  to  B.  his  heir  for  life;  and  if  B.  should  d^e  without  issue  \s  a  demise 
living  at  his  death,  then  the  fee  should  remain  to  the  right  heirs  of  B  ;  it  was  for  life, 
resolved  that  B.  took  an  estate  for  life,  with  remiinder  in  fee  in  contingency ,'^»**'/®'"*'" 
and  it  was  said  by  Wyndhnm  and  Twisden,  and  agreed  by  the  other  judges,  |^*^ 


■\ 


der  in  con 
ngency, 


es 


that  the  fee  descended  to  B.  as  heir,  till  the  contingency  happened,  though  not  ih„  fee  d( 
«o  as  to  confound  his  estate  for  life,  and  was  not  in  abeyance;  that  in  relation  cend;*  to 
to  C,  B.  took  only  an  estate  for  life;  but  in  the  mean  time,  by  operation  of  the  heir  till 
law,  he  had  the  fee  in  such  sort  as  that  thero  should  be  a  hiatus  to  let  in  the  the  conting 
contingency  when  it  happened.     See  Archer's  case,  1  Co.  Rep.  66.  ^^^y  ***P  . 

*  From  thif  decision  it  would  beetn  that  ifihe  actoai  marriage  is  valid,  (or  where  the  not  in  abey 
wooMB  after  the  abduction  consents  to  the  marriogo  volnntarily,  and  noi  induced  by  any  i^Qce. 
precedent  violence  or  menace,)  her  evidence  oo^t  not  to  be  allowed.  (1  Hale,  P.  C.  302; 
4  Bl.  Com.  209,  eontra.)  Upon  this  subject,  however,  there  are  confliciing  auihoritied; 
and  the  better  opinion  appears  to  be,  that  the  offender  should  not  be  allowed  to  take  ad- 
vantage of  hie  own  wrong;  and  that  the  act  ofmarriairc,  which  is  a  principal  ingredient 
of  his  crime,  thonld  not  (by  a  forced  construction  of  law)  be  snflfercd  to  disqualify  the 
witBOSiCt  on  whose  testimony  he  might  otherwise  be  convicted.  4  Bl.  Com.  t:o;i;  1  Hale, 
301;  1  East,  P.  C.  454. 

i  A  freehold  is  said  to  be  in  abeyance  when  there  is  no  person  in  esse  in  whom  it  is  ves- 
ted. But  it  was  a  matim  of  the  feudal  law  that  the  freehold  should  never  be  in  abeyance 
if  it  eoald  be  avoided.  This  rule  was  established  for  two  reasons.  Int.  That  the  superior 
lord  might  always  know  on  whom  he  was  to  call  for  military  services  that  were  due  for 
the  feod;for  otherwise  the  defence  of  the  realm  would  be  considerably  wObkened.  )id. 
That  every  stranger  who  claimed  a  right  to  nny  particular  landii  might  know  against 
whom  he  ought  to  bring  his  prmcipe,  or  real  action,  for  the  recovery  of  them;  as  no  real 
action  coald  be  brought  against  any  person  but  the  freeholder.  In  consequence  of  this 
principle,  a  freehold  estate  cannot  be  created  to  commence  infuturo^  beeaustt  in  that  case, 
the  freehold  would  be  an  abeyance  from  the  execution  of  the  conveyance,  until  the  moment 
when  the  estate  so  created  was  to  commence.  The  law  also  does  not  favor  iho  abeyance 
of  the  fee-eimple,  for  in  thai  case  many  operations  of  law  are  sus^pended.  The  particular 
tenant  ia  rendered  dispunishable  for  wa^'e,  as  a  writ  of  wanie  cnn  only  be  brought  by  the 
person  entitled  to  the  fee-simplel  The  title,  if  attacked,  could  not  be  ccnriplctciy  defended. 
for  otbarp  wap  no  ape  in  being  whom  the  tenant  af  the  freehold  could  pray  in  aid  to  support 
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So  where  2.  Pcrefot y.  Rogers,  1570,  K.  B.  2  Saund.  380;  S.  C.  1  Lev.  39;  3  Keb.  1 1. 
deTUe'iiT  ^-  ^^^'^^^^  ^a°<^s  ^o  ^»s  wife  for  life;  and  should  it  please  God  to  bless  her 
remainder  ^^^^  ^  ^^">  ^"^  ^^^  should  call  that  son  by  the  testator's  christian  and  surname, 
ID  fee  ia  he  gave  the  inheritance  of  the  lands  to  him  after  his  mother's  life;  and  if  he 
Qoniiogen  died  before  he  came  to  twenty-one,  then  the  testator  gave  the  inheritance  of 
^Jl  his  lands  to  his,  the  testator's,   heirs  forever.      Before  any  son  was  born,  the 

heir  of  the  testator  conveyed  the  estate  to  the  wife  and  her  second  husband  by 
fine.  It  was  urged  that  the  contingent  remainder  to  the  son  was.ngt  destroy- 
ed; for  that  at  the  time  of  the  fine,  the  heir  of  the  testator  had  no  reversion  or 
estate  in  him,  for  that  an  estate  for  life  was  devised  to  the  wife,  and  the  re- 
mainder in  fee  was  devised  to  her  son  upon  a  contingency;  so  that  till  it  could 
be  known  whether  such  contingency  would  happen  or  not,  the  reversion  must 
be  in  abeyance  and  not  in  the  heir,  and  then  his  conveyance  gave  no  estate  to 
the  husband  and  wife,  but  they  were  only  tenants  for  life  of  the  wife  as  be- 
fore. But  Hale,  Chief  Justice,  interrupted  the  counsel  and  said,  it  was  clear 
that  the  reversion  was  in  the  heir  of  the  testator  by  descent,  and  not  abcy 
•oce,  and  accordingly  it  was  adjudged  that  the  contingent  remainder  was  de- 
stroyed.* See  Fortescue  v.  Abl>ott,  Pollex,  479;  S,  C.  T.  Jones,  79;  Wood 
T.  Ingersole,  Cro.  Jac.  260;  Kent  v.  Harpool,  1  Vent.  306;  Ca.  Temp. 
Hard,  16. 
Or  where  ^*     Clarke  v.  Smith,  T.  T.  1697,  C.  P.  1  Lutw,  79J. 

there  is  in       ^^*'  ^^'"'^     ^^  ^^^  cases  of  executory  devises  the  estate  descends  till  the 
^zecatorj    contingency  happens.     See  Pay's  case,  Cro.  Eliz.  878,  Gore  v.  Gore,  2  P.  -a    y» 
4ieTisei        Wms.  28;  Hay  ward  v.  Siillingflect,  I  Atk.  422;  Fearn,Conl.  Rem.  495,7th  ed.    IX 


his  ri<(hi;  nor  coold  the  mere  right  itself,  if  subsisting  in  a  stranger,  be  recovered  in  thie 
interval,  for  in  a  writ  of  right,  patent  tenant  for  life  caniMt  join  in  the  mere  right.  (Har^r. 
Law  Tri.  507.)  And  in  modern  times,  the  Coarts  disconienance  as  moch  a*  possibia 
the  abeyance  of  the  fee-simple,  heciuse  it  would  be  arenitraint  on  alienation.  1  Com.  Dig. 
20.  The  property  in  goods  and  chattels  cannot  be  in  abeyance-  (Plowden,  565.)  For 
where  the  owner  diet,  it  most  be  in  the  executor,  administrator,  or  residuary  legatee.  (Hal- 
lam  T.  Ley,  Brownl.  182.)  As  to  the  freehold  of  the  church  being  in  abeyance  during  the 
vacancy  of  an  incumbent,  see  Co.  Lit.  647;  I  Burn.  £ec.  Law,  1;  2  Bl.  Com.  107;  1  VrcaU 
Conv.  107;  I  Vin.  Ah.  Abeyance.  106. 

*  This  opinion  of  Lord  Hnle  is  agreeable  to  what  harl  been  before  determined  in  a  ease 
where  the  te-tafor  devised  land  *'  to  his  eldest  son,  Thomas,  for  life;. and  if  he  died  with- 
out issue  living  at  the  lime  of  his  death,  to  Leonard,  another  son,  and  his  heirs;  but  if 
Thomas  had  issue  living  at  his  death,  then  the  fee  should  remain  to  the  right  heir:*  of  Tho* 
maa  far  evei*;  it  was  adjudged  that  Thomas  took  only  an  estate  for  life,  with  a  contingent 
remainder  to  Leonard  in  fee;  and  it  was  said  by  Wyndfaam  and  Twysden,  Justices,  and 
agreed  to  by  the  other  judges,  that  the  fee  descended  to  Thomas,  as  heir,  until  the  coniio- 
geney  happened,  and  wns  not  in  abeyance;  that  in  relation  to  Leonard,  Thomas  took  only 
«n  estate  for  life;  but  in  the  mean  time,  by  operation  of  Idw,  he  had  the  fee  in  such  sort 
-that  it  should  not  merge  the  esr.ite  for  life,  but  there  shonM  be  nn  hiatus  lo  let  rn  the  con-' 
4ingency  when  it  happened;  and  it  wa«  compared  In  Archer's  c;ise,  I  Rep.  66.  h;  where, 
tboagb  Robert  took  an  estate  only  for  life  by  the  will,  yet,  by  operation  of  law,  he  had  the 
fee  alto.  Sir  T.  Raym.  28;  Plonkett  v.  Holmes.  1  Lev.  11;  I  Sid.  47.  8.  C.  Lord  Hale'a 
•pinion  has  been  also  recognised  in  a  subsequent  case,  where  Sir  M.  A.  deviszed  to  E.  for 
life,  and  in  case  E.  should  have  issue  male,  th^n  to  such  male  and  his  heirs  for  ever,  and 
aAer  the  death  of  the  said  E.  in  case  he  should  leave  no  issue  male,  then  to  T.  S.  in  fee. 
After  the  testator's  death,  E.  before  he  had  any  isj^ne  m;i!e,  sufTcrcd  a  common  recoverv 
of  the  lands  to  him.se1fin  fee,  it  was  held  thnt  the  remainder  to  T.  S.  was  contingent,  and 
destroyed  by  the  recovery;  and  then  the  qoesiion  was.  whether  the  remainder  in  fee  to 
T.'S.  was  in  abeyance,  or  did  descend  toahe  testator's  heir  at  law. 

Sir  Joseph  Jeky II,  then  Master  of  the  Rolls,  held  that  the  fee  was  in  abeyance;  buf 
on  appeal  to  Lord  Chancellor  Parker,  he  was  of  opinion  that  it  was  not  abeyance, 
but  descended  to  the  testator's  heir  at  taw,  for  wherever  a  remainder  i^  devised  in 
eontingency,  the  reversion  in  fee  descends  to  the  heir  at  law  in  the  mean  time  and 
[  89  J  whatever  estate  is  not  disposed  of  by  the  testator  descends  to  th<«  heir,  and  cited  the 
above  case  of  Purefoy  v.  Rogers,  and  the  before- mentioned  ease  of  PInnkctt  v.  Holmes,  as 
io  point;  and  therefore  he  held  that  the  heir  of  the  testator,  having  the  reversion  in  fee 
descended  on  him,  had  a  right  of  entry  commencing  upon  the  forfeitore  which  the  tenant 
for  life  had  incurred  by  suffering  the  recovery.  See  1  P.  Wms.  505.  Carter  v.  Carnardis- 
ton;  I^ddington  v.  Kime,  1  Salk.  224;  S.  C.  I  Ld.  Raym.  203;  S  Lev.  4S1;  2  Bro.  Ca. 
Pari.  15;  Hopkins  v.  Hopkins,  1  Atk.  590; Chapman  v.  Blisset,  Ca.  Temp.  Talb.  151  ;Wat' 
kins,  Defc.  202;  Fearn,  Con.  Rem.  355.  7th  od.  In  the  case,  however,  of  Vich  v.  Ed- 
vardf»  9  P.  Wmn.  372.  which  wis  a  devise  to  A.  end  B.  and  the  sarvirore  of  tbem,  mod 


• 
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4.  DiUTis  V.  Speed,  H.  T.  I69I,  Carth  262;  S.  C.  4  Mod*  16S;  6  id.    14J; 

2  Salk.  675,  Show.  Par.  Ca.  104. 

Per  Holt,  C.  J.     Where  a  feoffment  is  made  to  the  use  of  A.  in  tail,  re- Or  a  feoff 
mainder  to  the  use  of  the  right  heirs  of  T.  S.  who  is  then  living,  the  fee  simple  «n«n<^*« 
irt  not  in  abeyance,  nor  in  the  feoffees,  but  results  to  the  feoffor,  and  remains  in '?"gQ   -i 
him  till  the  contingency,  viz.  the  death  of  T.  S.  happens.     See  Fearn,  Cont*    ^         -* 
Rem.  353  J  Preat.  Ent.  103. 

(C)  Of  a  title  ot  dignity. 

Sir  Richard  Verve^'s  Case,  E.  T.  1693,  Skin.  432;  S.  C.  ColK  542. 

Sir  Richard  Verney,  Koight,  claimed  the  barony  of  Broke,  as  lineal  heir  toWbert  i 
Sir  Robert  Willoujjhby  who  was  summoned  to  parliament  7  Hen.  7.  the  writ  dignity  falta 
being  directed  to  Robert  Willoughby  de  Broke,  Chevalier,  to  whom  succeed- j^^^^^^^*^ 
ed  Sir  Robert  Willoughby,  who  was  summoned  to  pari  ament  by  the  same  ti-t^ogn  e^- 
tle,  and  sat  accordingly  in  the  reign  of  Hen.  8;  from  him  the  barony  descen-heia;  when 
ded  to  Lady  Elizabeth  Greville;  (she,  having  survived  her  two  sisters,  who  ever  there 
died  without  issue;  from  whom  it  descended  to  her  grandchild  and  heir,  Sir*""^^**' 
Foulk  Grevillo,  Knight;  (who  was  created  Lord  Broke,  to  him  and   his  *^«»re  ^jJ'^JJfJ^?' 
male;)  but  who  dying  without  issue,  the  bnrony  descended  to  Margaret,  Lady  ^jjjp  j,.  ji,^ 
Verney,  the  petitioner's  grandmother.     The  attorney-general  argued  against  death  ©fall 
this  claim,  lst«  That  a  summons  by  writ  did  not  create  an  estate  in  fee;  fortheco-heirs^ 
that  anciently  several  Irad  been  so  summoned,  and  yet  their  sons  had  never  "cept  one, 
been  summonnd  after  them;  nay,  sometime<4  the  very  per.'^on  first  summoned  •■•**  "*"' 
had  afterwards  been  ornitrcd  (o  be  summoned.     But  he  did  not  design  to  urge  (m^^i^  the 
that  anv  further;  but  ciiicfly  insisted,  that  even  in  the  time  of  King  Henry  7.  dignity  as  ft 
when  Sir  Robert  Willoughby  was  first  summoned,  it  was  not  considered  as  an  matter  of 
estate  in  fee;  urging  Latimer^s  ca^e;  and  of  later  times,  Abergavenny's  case^rightt 
and  Pagei'g.     3d.  That  if  it  did  descend,   it  was  extinguished  in  the  co-heirs   L  ^^  1 
of  Lady  3Iargaret  Greville,  urging  (he  Earl  of  Oxford's  case.     The  counsel 
for  the  petitioner  replied  that,  1st.  As  to  the  baronies  of  Latimer  and   Aber- 
gavenny, those  honours  followed  the  entail  of  the  lands,  as  baronies  by   ten- 
ure.    As  to  the  resolutions  in  the  Earl  of  Oxford's  case,  touching  the  bar- 
onies of  Bulbeck,  Sandford  and  Radtesmere,  that  they  were  in  his  Majesty'* 
disposuion;  they  allowed  that  the  king  might  dispose  of  them  to  which  of  the 

the  hoira  of  such  sarvivor,  in  trust  to  sell  Lord  C.  J.  Talbol  hold,  that  the  fee  wee  in  abey- 
ance, it  being  Qncorrnio  which  woqIU  be  the  sarvivor:  that  the  trui<tcf»f«  j«>ininx  in  a  finer 
might  meke  a  good  tide  to  a  parchafl'^r  by  way  ef  estoppel,  and  that  the  heir^  joining 
would  have  no  other  effuct  than  ih  it  of  sapplyin^  the  want  of  proving  the  wilL  Vich  v. 
£  twardii,  3  P.  Woig.  372;  see  observations  upon  this  ease  in  Foarne*e  ('on.  Rem.  8S6;; 
2  Cruise.  Dig.  448. 

•   It  may  perhaps  bo  nnw  snMy  staged,  as  a  gpnerat  prop09ition,  tlmi  the  fee  simple,  da- 
ring the  MApenfie  of  a  cnniingcnl  remainder,  rem.iins  in  the  grantor,  and   is   not   in    abey- 
i«nee,  as  well  in  common  l.w  conveyances,  as  in  convtynncGS  by  way  of  use   and  dispoti* 
lions  by  will.     Fearn',  S62.  in  support  of  this  peeition  ciies  ihe  following  case  : — ^A.  make* 
a  le««e  Tor  life,  on  condition  that  if  the  le.^^ee  bas  i^tjiues  in  his  life    the  lands  shall  remtiar 
to  W.  in  fee.     A.  rei!overs  agiin'»tihn  leasee  in  a  writ  of  WMSle  and  his  execution.     Le*- 
eeo  has  i.-(snc  end  dies.     No  action  of  fonnedon  accrues  to  W,  because   the   fee  remained 
in  A.  nniil  the  Usseeliad  i<uue,  and  then  ihe  recovciy  in  w  :sie  defeated  'the    first   limita- 
lioo.     Brook,  Read,  un  Stat.  \Am.  84.     And  ihe  same  rn4e  obtains  with  regard  to    powem 
of  appointment;  (Cave  v.  Ho  I  ford,  3  Ves.  667;  Cox  v.  Chamberlain,  4   Ves.    681;  Maon- 
dreil  V.  >faandrell    10  Ve^.  246;)  for  iTa  person  Umiss  to   such   uses   as  he   ahall    appoint,, 
and  ill  the  mean  time,  and  nn>il  he  makes  an  appninttnent  in  the    um   of  himself  and   hie 
heirs,  or  in  case  he  limM^  it  In  the  use  ofhimself  for  life,  and  after  hU  doceai^e  to  such    use 
aa  he  shall  appoint,  for  want  of  appoiii'ment  to  the  ufie    of  his   right   heir^,    in    boih  theee 
cases  the  fee  simple  remains  in  him,  subject  to  be  diverted  by  the  exercise  of  his  power   of 
appointment. 

1  It  is,  however,  in  the  power  of  the  rrown,  during  the  continnanee  of  the  co-heirahip, 
to  terminate  the  abeyance  or  su:«pension  of  the  dignity,  by  nonunating  any  one  of  the  co- 
he'rs  to  it.  Such  nomination  op  !rates,  not  ha  n  new  creation,  bnt  nn  a  revival  of  the  an- 
cient dignity,  for  X\yo.  no'nineo  becomes  entitled  to  p-ecedtmce  according  to  the  date  of  the 
dignity.  S  Crui)<e,  Dig.  349.  The  abeyanee  terniinntes  na  a  matter  of  course  whenever 
there  remains,  by  the  dnatb  of  some  of  the  co-heirs,  but  one  heir;  but  the  attainder  of  one 
of  two  CO  beire  does  not  determine  the  abeyance.  Dignities  }*re  not  within  the  statute  of 
limitations,  and  may  consequently  be  blainied  at  any  distance  of  time;  and  there  are  in- 
stances of  claims  being  recognised  after  the  dignities  had  been  dormant  for  some  oento- 
rias.     a  Grebe,  Dig.  S«4.  261.  1172.    ' 
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co-heirs  he  pleased  during  the  co-parcenership,  but  not  to  a  stranger,  nor  to 
the  heir  male  collateral,  who  had  no  right  thereto,  so  long  as  there  were  heirs 
general.  The  House  of  Lords  resolved,  that  the  petitioner  had  no  right  [to 
a  summons  to  parliament.  See  3  Cruize,  Dig.  254,  255;  Collins,  322,  412; 
2  Dugd.  liar.  367;  Lord's  Journ.  15  vol.  634,  643;  21  vol.  266,  339;  and  on 
the  si^jact  of  titles  of  honor  being  in  abeyance  generally,  see  2  Cruise,  Dig. 
245  to  ^J74;  Co.  Lit.  165,  a.  and  note;  3  Thomas's  Co.  Lit.  f  15^  n;  3  Com. 
Dig.  468;  Chit.  Junr.  on  the  Prerogatives  of  the  Crown. 

Before joio  (A)   I.N    THE   KING's  BENCH,  p.  91. 

der  in  cJe  (B)   1n   THE   COMMON  PLEAS,  p.  93. 

morrer  the 

defendant    •  (A)    In   THB    KING's   BENCH. 

may  strike  1.  Anon.  M.  T.  1695,  K.  B.  2  Salk.  6l5. 

oat  his  spe       Before  joinder  in  demurrer  the  defendant  may  waive  hia  special  plea,   and 

cml  plea      plead  the  general  is.sue;  but  if  he  be  ruled  to  abide  by  his  plea,  and  then 

The  eeoeral  P^^^ds  specially,  as  he  may,  and  the  plainiiflf  demurs,  the  defendant  cannot 

issue,  aa      waive  his  special  plea  and  plead  the  general  issue.     See  R.  T.  5  and  6  Geo. 

less  he  be    2.  b;   1  Wils.  'i9;   1  Sellon.  311;  Imp.  K.  B.  340;  1  Tidd,  701,   7th  ed.;  1 

ra'ed  lo  a    Andr.  K.  B.  124. 

fd?meV-  ^^"^  ^'  ^^STER  V.  Snow,  E.  T.  1758,  K.  B.  2  Burr.  781. 

'  This  was  an  action  on  a  policy  of  insurance;  the  declaration  was  detir- 

Or  ordered  ^'^^^  *°  Hilary  Term,  on  the   8lh  of  February.     The  venue   was  laid  in 

by  a  judge  ^hc  county  palatine  of  Lancaster.     The  defendant's  attorney  ap^ied  to  Lord 

in  vacaiion  Mansfield,  and  obtained  an  order  from  his  Lordship  '^  for  ten  days  time  tor 

to  plead      plead,  the  defendant  pleading  an  issuable  plea,  and  consenting  to  take  abort 

dueh  a  plea  Qoticc  of  trial,  if  necessary  for  the  next  assizes. "     The  defendant  had  filed 

efecf  to'      ^  ^^'^  ^^  Chancery,  to  which  no  answer  had  been  put  in,  and  being  desirous 

abide  by.''  ^^  ascertain  what  answer  would  be  made  to  his   application   to  the   Gomt  of 

Eqnity  before  he  pleaded,  endeavouring  to  put  ofif  the   common  law  trial  till 

after  the  tben  approaching  assizes,  in  order  to  accomplish  this  he   pleaded  a 

sham  plea  of  a  judgment   recovered  in  another  court."     On  his  pleading 

this  sham  plea,  the  plaintitl's  attorney  immediately  applied  (it  then  being  va^ 

cation  time)  to  Mr.  Justice  Denison,  who  made  an  order,  "  That  the  delete 

dant  should  plead  such  plea  as  he  would  stand  by.''     it  was  objected,  ^  tfaai 

such  an  order  ought  not  to  have  been  made  by  a  judge  at  his  chambers.'^ 

The  [)Iaintiff 's  attorney  put  in  a  replication  of  nul  tiel  record,  and  naade 
up  and  delivered  the  paper  book  with   the   common   rule  endorsed  thereon 
''  to  return  it  within  four  days,  otherwise  a  writ  to  issue."      The   defendant's 
[  9i  ]     attorney  returned  the  paper  book  within  four  days,  but  at  the  same  time  gave 
notice  that  he  would  move  the  Court  '^  that  the  judge'd  order  might   be  dis- 
charged, and  that  the  defendant  might  be  at  liberty  to  waive  his  plea.'"     And 
he  afterwards  made  an  affidavit  of  all  the  above  circumstances,  and  also  ^'  that 
he  verily  believed,  from  what  evidence  he  was  already  possessed  of,  together 
with  such  further  evidence  as  he  expected  to  arise  from  the  plaintiff's  answer 
|.  .     .       to  the  bill  in  Chancery,  that  the  defendant  would  be  able  to  make  a  good  de- 
fRodint  af  ^^^^^  B^  ^^^  (^i^^  ^^  ^^®  common  law  cause*,"  and  offered  to  bring  all  the 
ter  bfiing     money  demanded  into  court.     The  Court  all  agreed  in  considering  the  order 
ruled  lo  n    made  by  Mr.  Justice  Denison,  not  only  as  being  correctly  granted  under  the 
bide  by  bis  circumstances,  but  as  being  such  a  one  as  might  be  properly  made  by  a  judge 
ple.1.  elect  ^j  hU  chambers. 

Jhe  plaTmiff  ^^'   ^^^^^  ^-  ^""^^y  T.  T.  1*74.3,  K.  B.  2  Slra.  1234. 

ennaot  «ign  ^^^  defendant  having  pleaded  a  sham  plea,  the  plaintiff  obtained  the  com- 
jodgmentas  mon  rule,  that  the  defendant  should  plead  peremptorily  on  the  morrow,  and 
for  want  of  that  i^uch  plra  shcntd  not  be  waved;  and  serving  it  on  the  defendant's  attor- 
a  plea,  t)at  p^y^  who,  taking  no  notice  of  it,  the  plaintiff,  after  the  expiration  of  the  time 
"*^^i  ^^^  limited,  signed  jud<;ment,  which  the  Court,  on  the  master's  report,  held  to  be 
raake  ap  irregular^  the  first  plea  being  valid  until  the  defendant  chose  to  avail  himself 
tbtt  iMae.     of  the  opportunity  given  him  of  substituting  another. 

*  la  term  time  this  is  a  motioa  of  coarM,  rsqairiog  oal j  eaaatel*s  klgoatars. 
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4.  Draycott  v.  Piddington,  M.  T.  1816,  K.  B.  I  Chit.  Rep.  565;  n.  S  P. 

DuBERLY  V.  Phillips,  M.  T.  I8IG,  K.  B.  1  Chit.  .565,  n. 
This  was  an  action  of  debt  on  bond,  to  which  the  defendant  pleaded  a  set- Unless  he 
off  of  money  due  on  bond,  and  recognizan  e  and  simple  contract.    The  plain-  ^'*"  obialti 
tiff,  after  ruling  hira  to  abide  by  his  plea,  treated  the  plea  ns  a  nullity,  and  sign-  J.^'J^^®  ^^ 
ed  judgnaent.    It  was  contended  in  support  of  the  juiljjment  that  the  rule  made  X"  jndg 
no  difference,  and  that  the  pleas  being  fictitious  defcnceH,  he  was  entitled  to  ment. 
sivn  judgment.     On  the  other  hand  it  was  submitted,  that  ihc  plaintiff,  by  ob- 
taining a  rule  that  the  defendant  should  abide  by  his  plea,  admitted  that  there 
was  a  plea  on  the  record,  and  that  it,  could  not,  after  such  a  recognition,  be 
treated  as  totally  inoperative,  and  that  the  plainti'F  had  acted  irregularly  in 
signing  judgment  without  applying  to  the  Court.     Per  Cur.     The  Court  en- 
tertains no  doubt  but  that  this  is  a  sham  plea;  and  if  it  had  not  been  for  the 
rule  on  the  defendant  to  abide  by  his  plea,  we  should  have  deemed  it  a  nullity; 
but  against  the  party  who  has  treated  the  plea  as  a  valid  one,  we  are  preclud-  And  obtain 
ed  by  the  terms  of  the  rule  from  saying  that  it  is  no  plea.  Seo  1  B.  St.  C.  286:  ^^i  '^  ''°'^ 

5.  C.2D.  *R.  661.  iTorsulha 

6.     Thomas  v.  Vandermoolbn,  M.  T.  1818,  2  R.  &  A.  197,  recogn°itio*n 

The  defendant  had  pleaded  judgment  recovered  and  payment  to  an  action  of  the  plea 
of  assumpsit.     The  plaintiff  ruled  him  to  abide  by  his  plea;   and  afterwards,  by  the  plain 
without  applying  to  the  Court,  the  plaintiff  signed  judgment.     On  a  motion  to*''^"*^.?''® 
set  it  aside,  on  the  same  grounds  as  stated  in  the  preceding  case,  the  Court  p'*'^^  ^"J^ 
said,  the  rule  calling  on  the  defendant  to  abide  by  his  plea,  makes  no  differ-  j^^  j^q  |^p 
ence;  it  in  fact  puts  him  on  bis  guard;  it  gives  him  the  option  (o  abide  by  it  or  pUcaiion. 
not,  as  he  may  think  proper;  and  if  he  elect  to  abide  by  it,  he  must  do  so  sub-    [  93  1 
ject  to  all  its  consequences.     See  tit,  '^Sham  Pleas."  A  special 

6.  Law  v.  Law,  H.  T.  1733,  K.  B.  2  Slra.  960;  S.  P.  Weld  v.  Weld,  M.  P'«a  "non 

T.  1743,  K.  B.  1  Wils,  29,  note  in  margin.  Hare  v.  Lloyd,  E.  T.  '^  *^°  **^"j^ 
1737,  1  T.  R  693.  Prout  v.  Dewar,  Id.  n.  a.  Clewly  v,  Ramsbot- .„  nroJL iho 
TOM,  K  T.  1806,  3  Smith,  179.  geJerai  ia 

Debt  upon  bond  condition  for  payment  of  money  on  a  future  day.     The  de-sae.andtbifl 
fendant  pleaded  payment  at  the  day;  and  before  the  plaintiifhad  replied,  mov- rale  obtains 
ed  to  withdraw  the  plea  and  plead  the  statute  of  5  E.  6,  c.  16,  against  the  sale  whether  th« 
of  offices.     Sed  Per  Cur,     This  is  never  done  but  in  order  to  plead  the  gene-  v^^u  ^"^ 
ral  issues;  not  to  substitute  one  special  plea  in  the  room  of  another.  „}gj  ^^  ^^ 

See  Mead  v.  Philips,  2  Stra.  906;  2  Barnard,  K.  B.  390;  2  Keb,  181,  pi.  bide  by  it 
148;    1  Wils.  223.  or  not. 

7.  CocKRAN  V.  RoBKRTsoN,  M.  T.  1729,  K.  n.  1  T.  R.  603.  S.  P.  Black- 'T*'  ^I'^go" 

BOURN  V.  Matiiias,  E.  T.  1746,  K.  R.  2  Stra.  1267.  howeve"r°  a 

The  defendant  having  pleaded  a  judgment  recovered  in  a  fonncr  action,  the  notico  of 
plaiatiff  obtained  a  rule  for  the  defendant  to  abide  by  his  plea.     The  defend- set  off  may 
ant  then  pleaded  a  set-off,  which  it  was  contended  was  irregular,   as  he  was  be  added. 
onlj  entitled  under  such  circumstances  to  plead  the  general  issue.  The  Court  ^ here  the 
conceded  to  this  proposition,  but  observed  that  the  defendant  might  have  plea-  ^®^®"j**»"' 
ded  the  general  issue  and  given  a  notice  of  set-off.  ^^enm  of 

8.     White  v.  Givens,  T.  T.  1816,  cited  1  Tidd,  701,  n.  I.  7th  ed.  pleading  it 

Per  Cur»     Where  the  defendant  is  under  terms  of  pleading  issuably,  he  xssuably  he 
bound  to  abide  by  his  plea,  and  cannot  afterwards  strike  out  a  special  plea  or  i^  bound  to 
demurrer  when  the  paper  book  is  made  up,  and  return  il  with  the  general  issue.  J^ide  by 
See  3  T.  R.  305;  Barnes,  3 14;  1  East,  411.  ^^'^ Kllnox 

'  in  that  caso 

(B)  Im  the  common  fleas.  •  even  substi 

1.  Cooper  V.  Mansfield,  T.  T.  1790,  C.  P.  cit.  Imp.  Prac  C.  P.  306,5th  ed.  tute  the  gen 

A  motion  was  made  for  the  defendant  to  abide  by  his  plea.     The  Court  re-®^**  »""«• 
jected  the  motion,  saying  it  was  unnecessary,  inasmuch   as  by  the  practice  of     .  -    , 
this  court  (the  Common  Pleas)  a  defendant  must  abide  by  his  plea.  ^^  inThe 

Common  PtoAS  after  replication,  most  abide  by  his  plea,  although  a  rale  forihat  purpouie  hai  not  been 
obtained. 

VOL.  I.  9 
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la  (hetaiTieO,     HoRSP.FAi  L  v.  Grrenmvooo,    H.  T.    n73,  Ca.   Prac.   C.  P.  155;  S.  C. 

icrai  botbe  Barnes,  127.  S.  P.  Uobixbon  v.  Simmons,  M.  T-  J  731 ;  Prac.  Reg.  C.  P. 

fore  the  de  ^ky) 

V  fit      *      ov/<*. 

ins^o^ibe  '^^®  defendants  in  Hilary  vacation  pleaded  several  pleas,  but  in  the  same 
replication  vacation,  and  before  a  replication  was  filed,  withdrew  his  special  pleas,  and 
he  may  pleaded  the  general  issue.  Per  Cur,  After  a  special  plea  pleaded,  though 
waive  hia  t^e  plaintiff  may  have  prepared  his  replication,  yet  the  defendant  may  the 
BpAciai  p|«*g3nie  term,  before  the  delivery  or  filing  of  the  replication,  wave  his  special 
The  r^neral  P^^*»  ""^  plead  the  general  issue,  wiihout  paying  costs. 

M<ee,  witti         3.     Ellis,  qui  Inm,  &c.  v. ,  H.  T.  17G8,  C.  P.  2  Wils.  369. 

out  paying       'phe  defendant  had  pleaded  in  a  preceding  term  a  judgment  recovered  iq 

*®f^"       I    *^®  King's  Bench  for  the  same  offence,  and  now  moved  for  permission  to  with* 

^^     .     '    draw  that  plea,  to  plead  the  general  issue,  and  take  short  notice  of  trial. 

the  defend       ^^  Cur,     The  defendant  has  delayed  the  plaintiff  by  this  sham  plea;  he 

am  has  plea  has  produced  no  afRdavits  that  he  has  any  merits,  and  deserves  to  pay  the  pe- 

ded  a  aham  nalty   for  pleading  a  sham  plea;  the  rule   to  withdraw  the  plea  must  be  dis- 

plea,  the     charged. 

»oi*alirw"  ^'     ^^^^^3  ^-  Probart,  H.  T.  1733,  C.  P.  Barnes,  330. 

bifo  to  with      ^  motion  was  made  that  the  defendant  m  ght  have  leave  to  withdraw  his 

draw  Hand  pica  ^^  tender,  and  plead  the  general   issue,  upon  payment  of  costs.     The 

plead  the     Court  denied  the  application,  because  this  alteration  of  the  plea  would  put 

general  is    plaintiff  to  an  inconvenience,  the  money  pleaded  to  have  been  tendered  having 

J?*»  been  brought  into  court, 

plea  often  5.  Fr£eman  v.  Jones,  II.  T.  1769,2  Wils.  391.  S.  P.  Brown  v.  Iamb,  T. 
der;  T.  1751,  C.  P.  Barnes,  362. 

In  assumpsit  for  goods  sold  and  delivered  to  the  defendant  and  one  N.  his 
Or  af\er  on  fete  partner,  deceased,  the  declaration  was  entitled  of  £aster  Term.  In  Tri- 
necessarj  pj^y  Term  the  defendant  pleaded  a  bond  given  by  him  and  N.  in  satisfaction, 
w^here  there  ^"  Michaelmas  Term  the  plaintiff  replied,  concluding  to  the  country.  In  the 
are  merits  beginning  of  the  following  Hilary  Term  a  motion  was  made  that  the  defend- 
and  ihe  de  ant,  upon  payment  of  costs,  might  have  leave  to  withdraw  bis  special  plea  and 
fondam's  plead  the  general  issue.  An  affidavit  was  produced,  in  which  it  was  stated 
eondoct  is  that  the  special  plea  had  been  pleaded  by  the  defendant's  attorney  in  mistake, 
onimpagna  ^^^  ^j^^j  jj^^  defendant  had  a  good  defence  upon  the  general  issue, 
eialplea  Ptr  Cur,     Such  amotion  has  been  sometimes  granted;  but  here  the  plea 

may  at  anj  ^f>es  to  the  merits  of  the  action,  and  was  filed  so  long  ago  as  last  Trinity  Term. 
time  be  The  defendant  has  laid  by  the  whole  of  Michaelmas  Term;  we  can  see  no 
withdrawn, reason  for  allowing  the  defendant  to  withdraw  his  special  plea,  and  after  the 
on  payment  jg|j,^  obtain  the  indulgence  prayed.     Rule  discharged. 

*  ^""'^  6.     Wilkes  v.  Wood,  M.  T.  1763,  C.  P.  2  Wils.  204. 

And  iteve       ^^  trespass,  assault,  and  imprisonment,  the  defendant  pleaded  the  general 
has  be*d     issue,  upon  which   issue  was  joined,  and  notice  of  trial  given  for  the  1 1th  of 
given  to       November.  On  Monday,  the  7th  of  November,  the  defendant  moved  for  Icavs 
withdraw    to- withdraw  his  plea  of  the  general  issue,  and  to  plead  again  the  general  issue, 
iflsae^and^  with  a  special  justification  under  a  warrant  of  Lord  Hallifax,  secretary  of  state, 
pleadaspe^'^^  he  relied  upon  the  case  of  Taylor  v.  Jodd,  B.  R.  Mich.  23  Geo.  2,  where 
cial  plea  up  in  an  action  for  false  imprisonment  the  defendant  had  pleaded  the  general  issue; 
ootefas*     and  the  Court  gave  him  leave  to  withdraw  that  plea,  and  plead  a  justifScation, 
f  9^  1     that  he  was  master  of  a  ship,  th.;t  plaintiff  was  making  a  mutiny   therein,  and 
80  he  imprisoned   him;  upon  terms  of  taking  short  notice  of  trial,  and  giving 
plaintiff  judgment  of  the  same  term.     Per  Cur,     Let  the  rule  be  made  abso- 
lute upon  the  defendant's  taking  short  notice  of  trial,  and  consenting  that  if  the 
plaintiff  has  a  verdict  he  shall  have  judgment  as  of  this  term. 
And  when  7.  Free  v.  Hawkins,  H.  T.  1817,  C.  P.  1  H.  Moore,  C8;  S.  C.  7  Taunt.  278. 
nov'had  '^  ^^^^  ^^^  obtained   for  leave  to  withdraw  a  sham  plea  pleaded  by  the  de- 

pleaded  a  ^e'^<Jant'8  attorney,  in  order  to  gain  time  Xo  enable  him  to  receive  instrtictions 
sham  plea,  from  his  client,  who  resided  at  a  considerable  distance  from  the  metropolis^ 
witboai      which  wa^  aAearwards  mode  absolute  oo  the  production  of  an  affidavit  of  roerits> 
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the  defendant  consenting  to  plead  the  general  issue,  trying  after  term,  with  *>•/*"*  T* 
judgment  of  the  terra,  and  payini;  (he  costs  of  the  application.  ceived  io 

°  ' ilractioiw 

SbflftS-     S^^  ^^ts*  Action,  Alien,  Baron  and  Feme,  Capacity,  Corruption  feet  from 
of   Bloody    Devise,    Grant,  Idiot,  Infant,   Limitations,  Statute  of,  Lunatic,  hit  client, 

Parties  to  Actions.  on  ihepfo 

^^  daction  of 

9lt}  fnftfO.  See  5  E.  4,  6;  8  E.  4,  17;  if)  E.  4,  9;  52  E.  4,  47;  6  H.  7,aii  affidavit 

II;   10  H.  7,  1«,  line  5;  27  H.  8,  24,  and  post  ti!s.  Distress,  Trespass.  of  mcriti, 

tbe  Ceart 
iSblUtrStfon*     See  tit.  Sanctuary;  and  on  this  subject  in  general   see  26  permitted  it 
Li.  Ass.  p,  19;  29  id.  p.  II;  9  E.  4,  28;  7  H  7,  7;   11  H.  7,  4;  5    Co.    12;  to  be  with 
Kelynge,  36;  H.  P.  C.  172;  Staundf  P.  C.  1166;  2  Hawk,  P.  C.    84,   6th ^••**"  •■ 
ed;  id.  474;  1  Leach,  398;  Precedent  that  plaintiff  has  abjured,  Clift-  5.        ^•'°'•' 

iSbOllf  t  piace  of.     See  tits.  Addition,  Affidavit,  Bail,  Practice. 

fUtovtfoix 

Goldhmith's  case,  181 1,  3  Camp.  72,  coram  Lawrence,  J. 
This  was  an  indictment  on  the  first  section  43  Geo.  3,  c.  58,  for  administer-f|n,   •  . 
ing  savin  to  Miss  G.  being  at  the  time  qnick  with  child,  to  procure  an  abortion,  pretaiion 
It'  appeared  by  the  evidence  that  at  the  time  it  was  given-to  her  by  prisoner  to  be  pot 
she  was  in  the  fourth  month  of  her  pres;nancy;  but  she  swore  that  she  was  nut  <>f on  ihe.ex 
then   quick  with  child;  and  the  medicaf  men  who  were  examined   gave  con- P*""****^" 
flicting  evidence  as  to  the  exact  period  of  gestation,  when  it  may  be  said  that*  ^.u   hid** 
the  foetus  has  a  distinct  existence;  they,  however,  agreed  that  it  usually  takes  ,*„  ti,^  ig^' 
place  about  the  fifteenth  or  sixtf>enth  week  after  conception. f     The  judge  rq-ieot.  of  ibe 
led  that  the  evidence  of  Miss  G.  that  she  had  i:ot  felt  the  child  alive  within  stat.  4S  G. 
her,   was  sufficient  to  take  (he  case  out  of  the  statute,   and   that  the   words.'-  ^*  ^^'^ 
"  quick  with  child"  must  be  understood  in  their  popular  sense,   and   directed  *i  '"*' ™ 
the  jury  to  acquit  the  prisoner.     See  Precedents,  Petersdorff's  Index,  Criro.  beenfeli'bv 
Div.  p.  I;  and  Arch.  Crim.  PI.  237.  ihe  ivoman 

The  prisoner  was  aderwards  indicted  on  the  second  section  of  the  same  act,  to  bo  ali«e 
in  which  he  was  charged  with  having  administered  to  Miss  G,   a  decoction  of  ^i^bin  her. 
a  certain  shrub  called  savin.  .  It  appeared  from  the  testimony  of  medical  men,    L  ^^  1 
who  were  examined,  that  as  the  liquid  was  prepared  by  pouring   boiling  water  ...         • 
on  the  leaves  of  the  shrub,  it  was  not  properly  a  decoction  (which  is  made  by^*),  Iheaec 

*  The  act  after  reciting  that  certain  hoinoii:^  otTenceii,  with  iiKeiu  to  procure  the  nii«car-ond  see 
riage  of  women,  h^  been  of  late  frequently  commiilcd,  and  that  no  adequate  meaoa  had  tioot  of 
t)een  provided  for  their  prevention  and  punishment,  enacta,  that  if  any  peraon  or  persons 
•hall,  either  in  Enf^land  or  Ireland,  *  nil  Tally,  maliciously,  and  on'Mwrulty,  administer  to, 
orcaoM  to  be  administered  to,  or  taken  by  any  of  his  majesty's  soSjecii  any  deadly  poi- 
son, or  other  noxioaa  or  desiroctive  substance  or  thing,  with  intent  such  his  majesty's  sub- 
ject orsabjects  thereby  Io  murder,  or  theieby  to  cause  nn<!  procure  the  miscarriage  of  any 
womaa  then  being  quick  with  rhild,  the  periton  or  persons  so  ^^fTendini;,  their  counsellors, 
aiders,  and  abettors,  knowing  of  and  privy  to  such  offence,  shall  be  felons  and  «hall  suffer 
death,  as  in  cases  of  felony,  without  benefit  of  clergy.  At  common  luw  an  infant  in  its 
mother's  womb,  not  being  in  rerum  natura,  was  #>t  considered  as  a  pernon  who  could 
be  killed  within  the  description  of  murder;  and  therefore  prior  to  the  above  enactment,  a 
party  administering  medicine  to  produce  an  aboriion,  whereby  an  unborn  child  mieht  have 
been  killed,  was  not  punish  hie  as  murder  nr  manslaughter.  See  liract.  121;  I  Hale,  143; 
I  Hawk.  P.  C.  c.  131.  116;  4  Rl.  Com.  19S;  See  piecedcnt  at  cocniiion  law  for  a  mukde- 
mcanor,  3  Chit.  Crown  Law,  788. 

t  See  Mr.  Hargrnve's  note,  1  'I'homns,  Co.  L!t.  I4>!.  in  which  it  i.4  stated  ihnt  lAe  emin- 
ent anatomist,  Dr«  Hunter,  was  of  opinion  that  a  child  may  be  born  alive  at  any  time  from 
three  months,  but  that  none  have  been  horn  with  powers  of  coming  to  manhood,  or  of  be- 
iog  reared,  before  seven  calendar  months  or  near  that  time;  at  six   months  it  is   impossible. 

X  This  seetjon  ennets  ihnt  if  any  person  or  persons  sh nil  wilfully  and  mal  ciously  admin- 
ister to,  or  cause  to  be  admini^^tcrcd  to,  or  taken  by  any  woman,  any  medicines,  drug,  or 
other  substance  or  thing  nhaHoevcr,  or  shall  u-?e  or  ertiploy,  or  cause  or  procure  to  be  used 
or  employed,  any  instrument  or  tnennH  whatsoever,  wiih  intent  thereby  to  cause  or  procure 
the  miscarriage  of  any  woman  not  bein«r,  or  not  being  proved  to  be,  quick  with  child  at  the, 
time  of  administering  such  things,  or  using  such  means,  that  then,  and  in  every  such  case, 
the  pervofi  or  persons  so  offending,  their  connsullors,  oiders,  and  abettors,  knowing  of  and 
privy  to  snob  offence,  shall  be,  and  arc  hereby  declared  to  be,  guilty  of  felony,  and  shall  be 
Hible  to  be  ined,  imprisoned,  eet  in  and  upon  the  pill#ry,  publicly  or  privutaly  whipped* 
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thifl  act  boiling  the  substance")  but  an  infusion i  and  on  the  ground  of  this  variance  it 
charged th«  ^^,,jj,  ^,^j^j^,j^^jj(j  tliat  the  defcndjint  waa  entitled  to  an  acquittal;  but  the  jud|?e 
i  h  hav^  refused  to  allow  the  nhjcction,  considering  the  misdescription  immaterial,  the 
i^gadmlnis  expression  being  (jusdum  f:cntri!t.  See  S.  P.  2  Hale,  P.  C.  S!91 ;  Overbury'a 
lercdarfe  case,  Harg.  St. '^r.  113;  Jackson's  case,  9  id.  7 16;  Mackally's  case,  9  Co. 
coction  if  Hep.  61,  G7;  I  i*!.i^t,  P.  C.  c.  o,  s.  107,  p.  341;  2  Hawk,  P.  C.  c.  23,  84; 
savin  proof Pqp(    104.  GiJb.  Ev.  231;  I  Phi^.  Ev.  164-5,  3d  ed;  1  Russ,  617;  Arch.  Crim 

that  he  ad    p.    ^^^^ 

^n^infus  I"  ^^^^  *^^  ^"^  cu^c,  on  its  1  ring  objected  that  the  shrub  from  which  the  infu- 

ion  of  sav  sion  had  been  rande  was  not  savin,  the  counsel  for  the  prosecution  contended 
in  was  bold  that  the  defendant  might  nrvej  the  less  be  convicted  upon  the  last  count,  which 
en  10  main  charired  him  with  having  adminislereda  certain  mixture  to  the  jurors  unknown, 
lain  me  in  ^^  ^|^^.^  ^^^^  there  being  a  noxious  thing;"  it  was  urged  on  behalf  of  the  prison- 
irn'ecd"not  ^^  ^^^^^  '^  *^®  substance  administered  was  not  savin,  there  was  no  evidence  of 
be  averred  its  deleterious  properties;  but  the  judge  overruled  the  objection,  considering 
in  the  in  it  to  be  immaterial  wlielher  in  fact  the  drug  or  other  thing  administered  were 
dicinient  likely  or  calculated  to  cause  abortion,  or  whether  the  female  were  with  child 
that  the  sub  ^^  ^^^  ^^^^^  ^^  ^^^^j.  ^^^^  ^^^^^  |j  ^,^^  sufficient  to  prove  that  the  defendant  imag- 

in^fici  n^ox  *"^^  ^'*^*"  ^^*  ^^  pregnant,  and  that  he  had  administered  the  drug  with  an  intent 

jous  orihatto  procure  the  miscarriage. 

the  woman  ' 

was  actual       ^trfBglUCUt.      See  tit.  Copyright. 

Jv  with 

child.  CnETHAM  V.  Sr.EiGM,  T.  T.  1681-2,  C.  P.  5  Lev.  68. 

And  if  aver  Per  Cur.  The  demandant  cannot  abridge  his  demand  in  a  formedon,  or  any 
red  these  other  writ  wherein  the  thing  demanded  is  particularly  mentioned  in  the  writ^ 
fads  need  ^^^  ^^^^  would  be  to  falsify  his  own  writ,  and  therefore  in  such  case  the  writ 
ved.  °  ^  s\\r\\  abate  for  all;  but  otherwise  where  the  writ  is  general^  and  comprehends 
I  97  1  ^^  certainly;  as  in  an  assize,  which  is  generally  de  libera  ienemtnio  in  D.  and 
A  demand  in  dOwer  nndc  nihil  hobet^  S^c,  for  there  the  writ  being  general  de  libero  ienemen^ 
cannot  ho  /o,  notwithstanding  an  abridgment,  the  writ  remains  true  as  t©  the  residue,  for 
Bbridgod  in  jt  jg  Hberiirn  tntcmenhnn  slill;  but  in  assrz^,  dower,  &c.  if  the  demand  rfe  lihei'o 
formedon     /^;,f>,nc»/o  in  D   and  S  there  can  be  no  abridgment  as  to  all  the  lands.       See 

writwhere  '^  ^^"-  ^'    ^"^  *''*="•  ^'^  ^^  "*'  ^  W^"'  ^'  "^^^  "»   ^  ^®"-  ^'  '•'^»  **»    Latch,    175; 

the  parcels  Poph.  209;   1  l,rv.  08;  2  Cro.  Car.  128;  3  T.  R.  13;  5  T.  R.  402;  4  M.  St 

are  pariica  S.  94;   1  Com.  Dig.  Abridgment;    1  Vm.  Ab.  3. 

larly  de  ■    

manded  in       ^[1)1300111(1113.     See  tit.  Poor,  Settlement  of. 
the  writ,  rt«  -* 

tfcr  in  an        ^ftStUCf.     See  tits.  Conviction,  Execution,  Judgtnent,  Master  and  Ser- 

assize  de  li  ya^i    jPoor,  St'ttlement  of. 
hero  lene 

mento.or        aftSClU(U3  UfmSClt     Sec  tit.  Bankrupt. 

as  dower  •     .<■  r^        •     t-i 

when  ihe         ^uSOlUtlOU.     See  tit.  l^xcommunication, 

rral.  "  ^'°      ^iiStWXC  hoc-     See  tils.  Pleading,  Traverse. 

SlblSqtlC  impCt(0«e  i)  JlStt  See  tit.  Waste,  and  10  H.  7, 3;  21  H.  7,  30. 

^fiStCaCt.     (A)  Requisites  of,  p.  97. 

(T))    PnoPERiy  IX,  WHOM  VESTED,  p.  98, 

(A)  Requisitf.9  of. 

RicHAnns  v.  Bauton,  H.  T.  1795,  1  Esp.  N.  P.  C.  268. 
An  ab  jjjq  plaintiff  declared  in  an  uc(ion  of  assumpsit,   stating  that  the  defendant 

or  to  sutTer  one  or  nuire  of  ihn  said  p«ni:<tinrvcfits,  or  to  lie  tra«)sported  heyond  Ahe  neai  for 
,,  any  term  not  rxcc^^fliiig  fourtteri  vots.  ai  thw  discretion  of  the  Conrt  before  which  aach 
oHonder  ahAW  be  trinrl  niid  convicted.  As*  <he  Lin^ruage  of  this  section  of  the  slalote  is, 
**notlieing,  or  not  h(>inir  proved  (o  be,  qnicU  with  child,"  an  indictment,  it  woold  a|»p.ear, 
cannot  iie  supporti^d  apon  ii,  if  it  ^e  Gi}tahli»h«:d  in  evidence  that  ih9  woroaa  was  actualhr 
(quickened  with  child  a\  the  lifne  the  uiedifioe  waa  adjninii^ered* 
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had  undertaken  to  grant  him  an  annuity,  charged  upon  certain  premises,  nnd    f  98   | 
that  he  had  represented  to  the  plaintiff  that  there  was  only   one  outstanding  ^trantoaglit 
judgment;  hut  it  appeared,  that  prior  to  the  execution  of  the  deeds,  it  was  as-**  mention 
certained  that  the  estate  was  charged  with  another  incumbrance.     The  plain- ^y*7*"^^ 

•«•  ii»*  11'  ii_ii  cuniDranc6 

tin  consequently  refused  to  complete  his  contract,  and  brought  the  present  ac-  affecting 
tion  to  recover  the  expenses  for  preparing  the  deeds,  and  tfie    interest  of  the  the  estate, 
nonej  from  the  time  of  making  the  first  contract   to  the  final  abandonment  &nd  shoald 
of  the  business.     Per  Lord  Kenyon.     The  grantor  in  this  abstract   of  tide,  *^®''®(<**"® 
ought  to  have  recited  every  incumbrance  charged  upon  the  premises;  the  3^"  gccoani  of 
■tract  is  therefore  imperfect;  and  as  the  defendant  has  misrepresented  the  na-e^Q^y  j^^g 
ture  of  the  proposed  security,  and  not  disclosed  those 'defects  with  which   he  ment  by 
was  acquainted,  I  am  of  opinion  that  the  piaintifT  is  entitled  to  recover.     Ver-  which  the 
diet  for  plaintiff.     Sec  precedents  of  declaration  for  not  dciiverinor  an  Abstract,  jst'ite  ia  af 
PI.  Afls.  62;  2  Chit.  PI.  159;  4 Taunt.  331;  and  Preston  on  Abstracts,  41,     ««<^»«d* 

(B)  Property  in,  m  whom  vested. 
Roberts  v.  Wyatt,  H.  T.  1810,  C.  P.  2  Taunt.  268. 
The  defendant  had  agreed  to  sell  the  plaintiff  an  estate  under  the   usual  When  an 
conditions,  that  in  case  the  vendor  con  Id   not  make  out  a  tiile   the  contract  der  a  sale 
should  be  void.     It  was  stipulated   in  the  contract   of  sale  that  the  vendor  J^^"J^'^'^*?J*^ 
should,  within  two  months  from  the  date  thereof,  make  out  and  deliver  an  ab- jj-jj^^  ^^^ 
street  of  the  title.     The  plaintiff  laid  the  abstract   before  counsel;  and  hav- ^or  cannot 
ing  received  it  back  with  an  opinion  wrhten  at  the  foot,  and  several  queries  make  o 
in  the  margin,  left  it  with  the  defendant,  requesting  him  to  copy  the  opinion  good  title, 
and  marginal  observations, and  return  the  abstract  as  soon  as  he  had  copied"*!  **».»*™<^* 
them.     After  the  plaintiff  had  several  times  in  vain  applied  to   have  the  ob-|j^gj.gj  ^^ 
street  returned,  he  at  length  made  a  formal  demand  of  it,  when  the.  defendant  t},Q  vendae 
refused  to  re-deliver  it,  observing,  that  as  he  had  been  unable  to  clear  up  the  the  latter 
objection  of  the  plaintiff's  counsel,  the  abstract  would  be  u.seless  to  the  plain-  may  maio 
tiff.     The  plaintiff  offered  to  take  the  estate  with   such  a  title   as  defendant  J?*". ^^^^c' 
could  make,  but  the  latter  refused  to  assent  to   the   proposal.     An  action  o^JJj'inJj"|ha 
trover  having  been  brought  for  the  abstract,  a  verdict  was  found  for  ihe  plain- vendor. 
tiff,  as  it  was  considered,  by  means  of  the  notes  and  remarks   made  by   the  When  the 
counsel  on  (he  abstract,  he  had  such  a  spec  es  of  property  as   would    enalile  contract  is 
him  to  recover,  subject  to  the  opinion  of  the  Court  as  to  the  general  rii^ht   of^''^«''"""^«* 
property.     A  rule  nisi  was  now  obtained  to  set  aside  the  verdict,  and  enter  a  l  °  "^^fg,^*'^ 
nonsuit.     Per  Cur,     As  to  the  general  property   in   the  abstract,  while  the  j|,g  proper 
contract  is  open,  it  is  neither  in  the  vendor  nor  in  the  vendee  absolutely;  but  ty  of  the 
if  the  sale  is  perfected,  it  is  the  property  of  the  vendee;  if  the  sale  is  broken  vendor,  bnt 
off,  it  is  the  property  of  tho  vendor.     For   ahhough   a   proviso  (that  in  case  an  opinion 
the  vendor'of  an  estate  cannot  deduce  a  good  title,  or  the  purchaser  shall  not  written 
pay  the  money  on  the  appointed  day,  the  agreement   shall   be  utterly  void)  ^i^^'^j^gijg^,-^ 
gives  an  option  to  the  vendor  to  rescind  the  sale  in  case  Ihe  vendee  does  nof  consent  con 
pay  the  money,  and  to  the  purchaser  to  rescind  in  case  the  owner  docs  not  tinues  the 
make  a  title,  the  plaintiff  cannot  say,  *'  I  am  not  ready  with  my  money,  and  property  of 
therefore  I  will  avoid  the  contract."     Nor  can   the  seller  say,  *' My  title  is '^«  P°' 
not  good,  and  therefore  I  shall  be  off."     If  the   present  plaintiff  had  sa»<^>*^r"*9Q  -i 
*^  The  sale  is  abandoned  by  me,  as  the  defendant  cannot  make   a  title,"  the    >-  ^ 

matter  might  be  at  an  end.  But  on  the  contrary,  the  plaintiff  says  that  he 
will  take  the  estate  with  the  title  such  as  it  is.  He  has  therefore  a  temporary 
property,  which  continues  until  all  the  purposes  are  answered  for  which  tho 
abstract  was  delivered,  on  which  he  may  recover  not  only  against  a  stranger, 
but  against  the  proprietor  of  the  estate,  and  may  keep  it  even  if  the  title  be  re- 
jected, until  the  dispute  be  finally  settled  for  his  own  satisfaction,  in  order  to 
show  on  what  ground  he  did  reject  the  title.  Besides,  the  abstract  is  in  this 
case  returned  for  a  particular  purposp.  The  plaintiff's  attorney  told  the  de- 
fendant that  it  was  delivered  to  him  for  the  express  purpose   of  enabling  him 

*  In  equity  the  abstract  is  considered  a*  r.nmplete  whenever  it  appears  that  upon  the 
fol61ment  of  certain  acts  the  legal  and  eqoitable  efftnte  will  be  in  the  purehas^rs,  ahhough 
^t  niAy  be  long  bc^f^^^  .t^  tills  can  bf  (;oinpl««ed* 
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to  examine  and  answer  the  objections,  and  that  i(  must  be  again  restored  to 
the  purchaser,  and  the  defendant  accepted  it  on  these  conditions.  The  opin- 
ion written  on  the  abstract  was  necessarily  written  on  the  veddor^s  paper,^and 
by  his  consent,  and  continues  the  property  of  the  vendee.  The  rule  for  a 
nonsuit  must  be  therefore  discharged .  Rule  discharged.  See  Parker  v. 
Patrick,  5  T.  R.  175;  Roedem.  Hal!  v.  Wegg,  6  T.  R.  709. 

SltUBt  OC  ^lOCeaS.  See  tit.  ^//acAmen/;  Process, 

Slbuttals. 

When  thtt    *'  ^""^^le  dem  Leroux  v.  Parkin.  M.  T.  1794.  K.  B.  I  Esp.  N.  C.  P.  2i9. 
abottala  by      In  ^^  action  of  ejectment,  founded  upon  a  building  lease  granted  to  the  les- 
■dmeasara  sor  of  the  plaintiff  of  fifty-nine  feet,  more  or  less,  the  lessee   it  appeared,  had 
ment  are  at  taken  possession  of,  and  covered  with  buildings,  sixty-two  feet.     The  space 
^^h"h*      ^^"'  occupied  corresponded  exactly  with  the  abuttals  in  the  lease,  but  not 
^ J^jjg J.  ^|.  with  a  strict  admeasurement.     On  the  part  of  the   defendant   it   was  proved 
feet  apectfi  ^^^^  'he  lessor  of  the  plainliflT  liad  been  ^constantly  in  the  habit  of  seeing  the 
ed  in  a        building  and  consequent  encroachment  during  its  progress,  without  ofllering 
lease,  the    any  objection  to  it.     Per  Lord  Kenyon,  C.  J.      From  the  indefinite  nature  of 
latter  it       |j,g  expression  "  more  or  less,"  the   tenant  has  a  right  to  contend  that  the 
fJJ*^^       quantity  of  land  intended  to  pass  ought  rather  to  be  regulated  by  the  abuttals 
than  by  the  admeasurement.     It  will,  however,  m  this  case,  be  for  the  jury  to 
determine  whether  the  acquiescence  of  the  lessor  of  the  plaintiff  in   these  en- 
croachments may  not  be  inferred  from  his  non-interference.     Verdict  for  de- 
fendant.     As  to  such  implied  acquiescences  in  general,  see  Attorney-General 
T.  Baliol  College,  Oxford,  9  Mod,  41 1 ;  East  India  Company    v.   Vincent,  *2 
Atk,  83;  Jarrett  v.  Leonard,  2  M.  &  S.  265;  Doe  v.  Sheppard,  3  Taunt,  78; 
I    100  ]  Maltby  v.  Christie,  1  Esp.  341. 
A*>«"»*"  2.  Roberts  v.  Karr,  H.  T.  1809,  C.  P.  1  Taunt.  495. 

a«rnerVl\o  '^^®  plaintiff  granted  to  the  defendant  a  tract  of  land,  which  was  described 
i>e  coDstro  ^s  abutting  by  a"  road  on  his  own  soil.  It  abutted  in  one  part  on  the  road, 
jBd  giricily;  but  in  another  part  a  narrow  strip  of  the  grantor's  land  intenened  between 
jbni  in  their  the  road  and  the  premises  granted,  The  present  action  was  brought  for 
strict  sense  {breaking  and  entering  upon  that  strip  of  land.  There  was  also  a  count  for 
^udethe  *" ''*j"»'y  <^<>"®  fo  a  wall  of  the  plaintiff's  in  a  different  place,  by  inserting 
idea  of  con  '*^^®rs  t^to  it,  which  was  proved  to  be  damaged  to  the  amount  of  four  or  five 
tigaify,  pounds.  There  were  several  pleas;  but  I  he  only  two  necessary  to  be  men- 
tboagh  not  tioned  were  the  fourth,  stating  a  way  of  necessity  from  the  road  over  the  place 
iieeesaarity,  in  question  to  the  defendants  dwelling  house — and  the  fifth,  stating  a  foot- 
throagh  the  ^.^^  ^y^^  j|^g  pjg^,g  |j,  question.    The  cause  was  twice  tried.     At  the  first  trial 

len£th  of     ^^®  issues  upon  both  these  pleas  were  found  for  the  plaintiff,  and   all  the  other 
ihe  abut      issues  for  the  defendant.     At  the  second  trial  the  first  of  these   issues  was 
tnU.  There  found  for  the  plaintiff;  but  the  second,  and  the    issue  on  the  last  count,  for 
fore,  where  the  defendant.     Cantradictory  evidence  was  adduced  as  to  the  fact  of  whether 
land  wd*     ijje  gtrip  of  land  was  in  fact  a  footway  or  not.     Upon   the  second  trial,  Lord 
and"detcrib  J^llenborough  expressed  himself  thus. — Had  the  land  been  sold  expressly  for 
ed  as  abat  ^^^  purpose  of  building  a  house  thereon;  there  would  have  been  a  way  of  ne- 
ting  on  a     cessity;  but  as  it  does  not  appear  that  such  was  the  case,  there  could   conse- 
certain        quently  be  no  such  way.     The  only  question  then  is,    whether   there   wiis   a 
road,  bat     public  footway.     The  word  abutting  does  indeed,  in    its   strict   sense,  imply 
^Vdlr*^     contiguity;  but  it  is  not  necessary  that  the   contiguity   should  continue  along 
the  road  in  *^®  whole  length  of  the  land  granted.     The  mention  in  any  deed  of  convey- 
a  certain      ance  of  whether  the  land  be  or  be  not  dedicated  to  the   public  makes  no  dif- 
part  by  a    ference  as  to  the  question  whether  it  is  a  hicrhway.     A  rule  nisi  was  oblain- 
•mall  gtrip   ed  for  new  trial  on  the  different  counts  found  for  the  respective  parties, 
of  the  gran      p^^  Q^^^      Abuttals  have  never  been  construed  very  strictly.     Thus  if  pre- 
lor  8  a n  .  ^^jg^g  be  descriUod  as  ^jbuttiiis  to  the  east,  it  mav  be  the  north-eajt  or  south- 
that  the       ^^s\,     A  person  purchasing  a  piece  of  ground,  described    as  abuUing  upon  a 
granier        road,  contemplates  the  right  of  coming  out  into  the  road  through  any  part  of 
was  oon     the  premises.     Tu  judgo  by  the  deedi  of  conveyance  e.xecutcd  between  the 
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pnrtied,  there  could  be  no  doubt;  and  although  parol  evidence  was  introduced  *^'''^®^ ^f®™ 
to  show  that  the  ground  in  question  never  was  a  high  way,  yet  that  evidence  jV'®^®"**"^ 
came  from  a  party  interested,  and  under  such  a  bias  as  to  render  the  evidence  from  com 
very  doubtful  of  credit.      When  a  grantor  has  a   recourse  to   the  particularity  ing  out  in 
of  describing  land  by  feet  and  inches  (as  has  been  done  in  this  case)  is  it  not  to  the  road 
probable  that  he  would  describe  it  as  abutting  on  this  piece  of  ground  if  he  had  °T®*"  *^** 
intended  to  reserve  it.    This  is  very  dissimilar  to  the  case  put  of  a  conveyance!  P"  J      ' 
of  a  field,  described  to  abut  on  the  road,  made  by  a  man  who  was  not  owner  of  p^^gg  howev 
the  soil  between  the  field  and  the  road,  as  the  party  was  here.     But,  even  al-er,  the  deed 
though  the  grantor  may  have  intended  to  reserve  the  land,  he  could  not  do  so  describing 
now  in  accordance  with  the  terms  of  the  deeds;  as  the  lease,  by  describing  the '^'^  ■*'""•■*■ 
land  **  as  abutting  on  the  road,"  deprives  the  plaintiff  of  the  power  of  saying  "^f^  S  i  *^ 
that  the  land  on  which  it  abutted  is  not  the  road.     As  to  the  issue   found  for  coniirtry^r 
the  plaintiffin  respect  uf  his  wall  hauing  been  damrged  to  the  amount  of  five  idence. 
pounds,  a  new  trirJ    cannot  be  granted  for  so  trifiing  a  sum,  and  it  is   besides    [   lOl  ] 
only  a  question  of  judgment.     The  rules  in  both  cases  must  be  therefore   dis- 
charged.    Rule  discharged. 

!9Ct(tlctl9  ai  (Ktttfanr.     See  tit.    Recordari/acia^  loquclam. 

filCC0ptH1tCC.  See  tit.  Accord  and  Sattsfaclion\  Bills  of  Exchange',  Con- 
dition\  Dis^mt^\  Do%otr\  Eaioppal^  Eacheat;  Ere  cut  or  and  Mministrator\ 
Framhy  StatiUeof\  Homae;e'y  Latidhrd  and  Tenant \  Ojjicc;  Re nt\  Surrender-^ 
Vtndar  and  PurdutBtr^   Waste. 

dCttSft.     See  tit.  Baron  and  Feme  \  Bastard. 
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I.  AT  THE  FACT.  f„'|7„"di'* 

Rex  v.  Gordon  and  another,  1789,  1  Leach, ^C.  L.  515;  S.  C.   1  East,  P.  b«uing  io 

C.  35^.  the  perpa 

This  watf  an  indictment  for  murder,  charging  Thomas  Gordon  as  principal  traiion  of  a 
ftod  Winifred  Gordon  as  accessary  before  the  fact.     At  the  trial  it  appeared,^'""*®'  ?"** 

'  Felofis  lire  either  principa!«  in  the  first  degree;  2d.  principals    in  the   second  degree i^Heied  at  aa 
Sd,  aceeaaaries  before  the  fact;  4th,  or   accessaries  after   the   fact.     1    Roiis.  29*     P^'ii^ci-^^i.^^QPy  * 
pals  ia  the  ftr<<t  degree  arc  those  who  have  actoally  and  with  their   own    hands   committed 
the  fact.  Ibid.     Principals  in  the  second  degree  are  those    who   were    present   aiding  and 
abetting  at  the  comoiission  of  the  fact.  Ibid.     Thej  are  generally  termed  aiders  and  abet- 
tors, and  sometimes  accompi.ces.  Ibid. 

Mr.  Jastice  Foster,  847.  on  this  subject  observes,  that  where  two  or  more  are  to  be 
broBghtio  jostice  for  one  nnd  the  same  felony,  they  are  considered  in  the  light  either  of 
priucipald  in  the  fifiit  degreo,  a:!  havng  actually  anl  with  tht>ir  own  hnnds  committed  the 
fact;  or  ofprincipnls  in  the  second  degree,  as  having  been  present,  aidin«  and  abetting  at 
the  eommisaion  ofit;  or  oraccoAsarics  before  or  aHer  the  fact.  The  distinction  between 
principals  in  theftrst.  «n  1  socond  degree,  or  to  <tpeak  more  propi»rty,  the  coorso  and  order 
of  proceeHrng  agnin^it  offenders,  founded  on  that  distinction,  seemi^  to  have  been  unknown  to 
the  mpsi  ancient  wriiereon  oorhiw,  who  constidered  the  pensons  present,  aiding  and  abetting 
in  no  other  light  than  as  acceKstaiied  at  the  fact,  and  consequently  not  liable  to  be  brought 
to  trial  till  the  principal  offenders  should  bo  convicted  and  outlawed.  Seo  40  E.  8.  42.  a; 
Lib.  Ass.  2406;  25  Ed.  3.  446;  21  E.  4.  71.  a;  4  11.  7.  IS.  a;  13  H.  7.  10.  a;  Plowd.  97; 
Comb.  17;  Bal  in  Gordon's  case,  vide  auprOt  it  was  the  opinion  of  all  the  judges  that  the 
prisoner  who  was  discharged  upon  this  objection  might  be  indicted  again  as  a  principal. 
6o  in  1  UaIo.  625.  it  appears  ttat  if  one  perron  be  indicted  as  principal,  and  another  as  ae- 
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from  the  evidence  produced,  that  the  latter,  at  (he  time  of  the  murder  was  per- 
petrated, stood  near  the  other  prisoner,  and  said,  "  Fire,  Tom^  kill  them;"  up- 
on this  the  gun  which  led  to  the  catastrophe  was  discharged.  . 

It  wari  contended  that,  from  the  nature  of  the  evidence,  Winifred  Gordon 
[  102  ]  was,  if  guiUy  at  all,  a  principal  offender;  and  that  she  could  not  be  foundi  guiltjr 
as  an  accessary  before  the  fact,  the  evidence  clearly  showing  that  she  ought  to 
have  been  indicted  as  a  principal. 

The  Court  concurred  in  this  opinion,  and  were  clearly  of  opinion  that  she 
could  not  be  convicted  on  the  charge  of  being  accessary,  as  the  evidence  ad- 
duced proved  that  she  was  aiding  and  abetting  the  principal  culprit  in  the  com- 
mis:5ion  of  the  crime.  See  3  P,  Wms.  476,*  Haydon's  case,  4  Co.  426;  and 
Denton  v.  Chappie,  Fost.  353;  post.   tit.  Accomplice,  Aiders,  and  Abettors. 

II.  BEFORE  THE  FACT. 
1.  Rex  v.  M'Daniel  and  others,   1775,  Old  Bailey  Sessions.   Post.  121;  S. 
C.  10  St.  Tr.  417,  fol.  edit.;  19  Howell,  St.  Tr.  746. 
«Y.  M'Daniel,  Berry,  Eagen,  and  Salmon,  were  indicted  as  accessaries  before 

•  proc°u*res'a  the  fact  in  a  robbery,  upon  tlie  statutes  4  ^  5  Ph.  &  M.  c.  4.  and  3  &  4  W.  & 
feiony  lo  M.  c.  9;  and  upon  the  trial  a  special  verdict  was  found,  which  stated  that  be- 
bo  commit  fore  the  robbery,  all  the  prisoners,  and  one  Blee,  in  order  to  procure  the  re- 
tsd  ihoogh  ^vards  given  by  the  acts  of  parliament  for  apprehending  robbers  on  the  high- 
throogU  the  ^^^^^  ^j j  ^^^^^  ^^^  agree  that  Blee  should  procure  two  persons  to  conunit  a 
i?on  of  a  robbery  on  the  highway  at  Deptford,  upon  the  person  of  the  prisoner  Salmon, 
third  per  and  for  that  purpose  Blee  should  inform  the  persons  so  to  be  procured  that  he 
«on,  and  would  assist  them  in  a  robbery  of  a  different  nature.  In  pursuance  of  this 
wiihootany  agreement,  and  with  the  privity  of  all  the  prisoners,  Blee  engaged  E.  and  K, 
commumca  j^  go  with  him  to  Deptford,  in  order  to  steal  linen,  but  did  not  at  any  tiaie  be- 
i'he°pr/nci  ^^^^  ^^®  robbery  inform  E.  and  K.,  or  either  of  them,  of  the  intended  robber/. 
pal  is  never 'I'bat  in  consequence  of  this  agreement,  and  ^ith  the  privity  of  all  the  prison- 
tbelesa  an  ers,  Blee,  E.  and  K.  went  to  Deptford,  and  there  meeting  Salmon,  who  was 
accessary  waiting  for  them,  they  assaulted  and  robbed  him.  None  of  the  prisoners  had 
before  ihe  j^^iy  conversation  with  E.  and  K.  previous  to  the  robbery,  but  M'Daniel, 
"^**  Eagen,  and  Berry,  saw  and  approved  of  them  as  persons  proper  for  the  par- 

pose  of  robbing  Salmon.  As  to  the  prisoners  M'Daniel,  Berry,  and  Eagen, the 
judges  were  unanimously  of  opinion  that,  supposing  a  robbery  had  been  com- 
mitted on  Salmon,  the  facts  found  by  the  special  verdiot  were  sufficient  to 
charge  them  as  accessaries  in  the  manner  stated  in  the  indictment;  for  the 
verdict  found  that  every  circumstance  connected  with  the  fact  was  settled  and 
agreed  on  by  the  prisoners  previous  to  the  commission  of  the  crime,  and  in 
consequence  of  that  arrangement  was  commuted.  As  to  Ihe  circumstance 
that  none  of  (he  prisoners  had  any  conversation  with  E.  and  K.  previous  to  the 
l  *^  1  robbery,  and  that  Blee's  true  design  was  not  known  by  E.  and  K.  it  appears 
manifestly,  by  the  facts  found,  that  it  was  part  of  the  original  agreement  that 
the  true  design  should  be  concealed  from  them,  and  that  they  were  to  be  drawn 
to  the  place  of  action  under  another  pretence;  this  circumstance,  therefore, 
being  part  of  the  original  agreement,  ll.e  prisoners  could  not  avail  themselves 
of  it,  if  the  agreement  upon  the  whole,  and  what  was  done  in  consequence  of 
it,  be  sufRcieut  to  make  thorn  accessaries.  The  statute  4  &  5  Ph.  &  M.  and 
S  &  4  W.  ^  M,  were  relied  on  by  the  counsel  for  the  prisoners;  the  words 
of  the  former,  which  are  descriptive  of  the  offenco,  are,  "  if  any  person  shaM 
maliciously  counsel,  hire,  command,  or  subborn,"  the  latter  in  addition  sub- 
joining ^^  shnll  comfort,  aid,  abet,  or  assist,*"  from  which  it  was  contended  oh 
their  part,  that  without  a  personal  immediate  communication  of  counsels,  in- 
tentions, and  views,  from  the  supposed  accessaries  to  the  principals,  theret 

£es9<'it-y,  nnd  both  be  <icqaitteH«  yet  the  person  indicted  as  DCceMary  may  be  indicted  at 
prinoip<t!,  arid  tIic  former  acqaiual  hh  accessary  is  no  bar.  Rat  it  19  said  that  if  a  person  be 
indicteJ  as  a  principal  and  acquiiied,  he  shall  noi  bo  indicted  as  aceeasarj  before*  1  Hate» 
626;  ypt  ^tf.  an<J  spe  Fn<«t.  262.  It  seems  to  be  admitted,  that  if  a  man  be  indicted  ee 
principal  and  acquitted,  he  may  be  indicted  as  acceasary  aftet;  and  so  if  he  be  indieted  as 
Accessary  before  and  acquiited,  be  may  be  indirted  as  accessary  after,     i  Hale,  62e» 
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could  l>e  no  accessary  before  the  fact.  Rut  the  judges  were  of  opinion,  that 
whoever  procures  a  felony  to  be  committed,  though  it  be  hy  the  intervention 
of  a  third  person,  is  an  accessary  before  the  fact,  and  within  these  statutes. 
For  what  is  there  in  the  notion  of  commanding,  hiring  counselling,  aiding,  or 
abetting,  which  may  not  be  effected  by  the  intervention  of  a  third  person, 
without  any  direct  immediate  connexion  between  the  first  mover  and  the 
actor.  It  is  a  principle  in  law,  which  can  never  be  controverted,  that  he  who 
procttrea  a  felony  to  be  done  is  a  felon.  If  present  he  is  a  principal;  if  ah* 
sent,  an  accessary  before  the  fact. 

Tlie  best  writers  of  the  crown  law  agree  that  persons  procuring,  or  even 
contenting  beforehand^  are  accessaries  before  the  fact.  See  2  Hawk.  P.  C. 
c.  29.  8.  1;  1  St.  Tr.  335;  1  Russ.  43;  5  Com.  Dig.  Justices,  T.  1 ;  4  Bl. 
Com.  37. 

3.  Thb  Kino  v.  Higgins.  M.  T.  1801.  K.  B.  2  East,  Rep.  5. 

The  defendant  had  been  convicted  at  the  Quarters  Sessions  on  an  indict- Aad  to  ia 
ment  charging  him  "with  having  falsely,  wickedly,  and  unlawfully  solicited  J:^'^  *°^  "1^ 
and  incited  one  J.  D.  to  steal  the  goods  and  chattels  of  S.  D.  his  en»ployer.''^'^^\^^""^^ 
On  a  writ  of  error  being  brought,  it  was  contended  for  the  defendant  that  a  ^\^  ^  crime 
bare  solicitation  of  another  to  commit  an  offence  was  not  indictable,  anless  m  a  roisde 
aoma  visible  act  was  done  by  the  party  instigated  towards  the  completion  of  meanor,  al 
the  principal  crime;  that  in  the  present  case  nothing  appears  on  the  face  of  *^^°8^  "^ 
the  indictment  beyond  a  charge  against  the  prisoner  of  having  fruitlessly  and  ^^  onse  °^ 
ineffectually  incited  J.  D.  to  rob  his  master.     It  is  not  shown  that  any  act  qaeoce  of 
was  done  in  furtherance  of  this  design,  or  that  the  solicitations  were  in  any  gach  incite 
manner  complied  with.     In  support  of  the  conviction  at  the  Quarter  Sessions,  ment  and 
It  was  argued  that  an  attempt  to  commit  a  crime  was  in  itself  an  indictable  >pli<^i^ta 
ofience;  that  the  defendant  nad  not  been  prosecuted  as  an  accessary  before  ^'J'"'^.  •. 
the  fact,  which  he  clearl/  might  have  been,  had  the  contemplated  robbery    L  J 

been  committed,  but  merely  for  the  misdemeanor,  in  having,  by  incitements, 
endeavoured  to  persuade  another  person  to  be  guilty  of  felony. 

Per  Gicr.  The  whole  argument  for  the  defendant  is  derived  from  an  ex- 
ceedingly fallacious  source,  from  the  unwarrantable  assumption  that  no  act  is 
charged  in  the  indictment  to  have  been  committed  by  the  defendant,  when  he 

*  As  to  bow  far  an  aceeatarjr  is  implicated  when  the  principal  deviates  from  the  terms  of 
i^  instigation,  see  1  Hale»  617;  4  Bl.  Com.  87;  2  Hawk,  c  29.  120.  and  Foat.  869.  870; 
Plowd.  475;  Keb.  109.  117.  From  these  aothorities  the  following  general  mies  may  be 
eoliectedt  that  he  who  commands  or  counsels  another  to  commit  an  anlawfal  act  is  liable 
to  all  the  nataral  and  piobahle  eonseqaences  which  may  arise  from  its  perpetration;  thns 
if  A.  commands  B.  nnlawfnlly  to  beat  C,  and  B.  beats  C.  till  he  dies,  A.  is  accessary  to  the 
■iDrder;  eo  if  A,  command  B.  to  rob  C.  and  he  kill  him  in  the  attempt,  or  to  born  one 
lioese  and  the  fire  deetroys  more,  A.  will  be  accessary  to  the  sabseqoent  felonies.  Bat  the 
proe«rer  will  not  be  liable  if  the  agent  commit  a  crime  of  a  diiferent  complexion,  or  npee 
a  diflTorent  object,  than  that  to  which  he  was  incited.  Thus  if  A.  commands  B.  to  barn  a 
certain  boose,  with  which  he  is  well  acqaainted,  and  he  barns  another;  or  to  steal  a  ear- 
taie  hoise,  and  be  steals  a  different  horse,  or  a  cow;  or  lo  rob  a  man  of  plate  on  a  joor- 
ney*  and  be  breaks  open  bis  hoase  in  the  niaht  in  order  to  steal  it,  and  thereby  commits 
burglary,  A.  will  not  t>e  liable  to  be  indicted  as  accessary  to  the  crimes  committed,  be- 
eaase  B.  knowingly  acted  contrary  lo  the  commands  of  A.  it  is  on  hi^  part  a  mere  inef- 
feelaal  temptation,  and  the  specific  crime  he  planned  was  never  completed.  Bot  if  the 
varianee  of  B.  be  merely  a  deviation  in  eircamstance  or  place,  as  if  A.  procure  him  to  mar- 
der  C.  by  poieon,  and  he  kiHs  C.  with  his  sword,  A.  will  be  nn  accessnry  to  the  crime,  for 
the  meane  need  are  immaterial,  so  that  the  criminal  object  be  effected;  and  thoagh  it  has 
been  eaid  that  if  A,  command  B.  to  poison  C,  and  B.  in  mistake  poisons  D.,  that  A.  ia  not 
aMwerable«  this  seems  a  position  hardly  reconcileable  to  the  reason  of  the  case,  nor  borne 
oat  by  the  anthority  cited  to  support  it;  for  the  trae  criteria  to  determine  whether  the 
instigator  of  a  felony  is  gailty,  as  accessary  to  a  felony  somewhat  different,  are,  that  if  the 
principal  eommilled  the  erime  in  consequence  of  the  flagitious  advice,  and  .if  the  event  in 
the  ordinary  eonrse  of  tbinEs  wae  the  natural  eonsifqoence  of  the  acts  suggested,  A.  is 
wquestionably  gailty;  but  if  the  agent,  from  the  mere  wickedness  of  his  own  mind,  in- 
teniiooally  commits  a  different  offence,  A.  will  not  be  implicated  in  the  guilt  of  the  prin-: 
eipal.  See  Sannder's  case,  16  Yin.  Ab.  512;  1  Russ.  45.  And  that  analagons  principlee 
obuio  in  trespass,  see  1  East,  Rep  106.  As  to  the  effect  or  an  accessary  repenting  and 
oniotermandiBg  his  previoos  orders,  see  1  Hale,  617;  1  Raas.  49. 
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ie  distinctly  charjrecl  with  having  incited  another  to  transgress  the  law  by  the 
commission  of  a  felony.  Docs  not  the  solicitations  constitute  an  act  ?  Are 
those  solcitntions  obliterated  by  the  non-completion  of  the  defendant's  origi- 
nal design  ?  Is  it  not  an  endeavour  or  an  attempt  to  commit  a  crime,  mani- 
fested by  an  avowed  and  open  act?  Can  it  be  said  to  be  mere  intention,  when 
positive  measures  are  ac^optod  towards  carrying  that  intent  into  execution? 
The  doctrine  laid  down  in  Rex  v.  Schofield  (Cald.  397)  comprises  all  th« 
principles  of  the  former  decisions,  and  which  must  entirely  govern  the  pre- 
sent case,  that  so  long  as  an  act  rests  on  bure  intention  it  is  not  punishable  by 
cur  laws;  hut  immediately  when  on  act  is  done,  the  law  judges  not  only  of 
the  act  done,  but  of  the  intent  wilh  which  it  is  executed;  and  if  accompa-' 
nied  wilh  an  unlawful  and  malicious  intent,  though  the  act  itself  would  other- 
wise have  born  innocent,  the  intent  being  criminal,  the  act  becomes  criminal 
and  punishable.  Judgment  affirmed.  See  Fost.  125.  195;  Poph.  134.  I 
Snik.  S80;  6  Mod.  182.  '288;  2  Lord  Raym,  1116;  3  Salk.  42;  2  ShoiT  1; 
A  man  may  c^  Hawk.  c.  8.  s.  3r. 

'"f*^*'  ^'™  III.  AFTER  THE  FACT. 

"„3^"y?f        M'Dansel's  case.   1755.  Old  Bailey.  Fost.   P23;  S.  C.    10  St.  Tr.  417. 

tec  ihe  fdct      Per  Foster,  J.     Jt  has  been   holden,  and  I   think  right,  that  a  man  may 

H)  a  larceny  nnake  himself  an  accessary  aHer  the  ftict  to^a  larc  ny  of  his  own  goods,  or  to 

of  his  own  ^  robbery  on  himsnif,  by  harbouring  or  concealing  the  thsef,  or  assisting  in  his 
goods  or  to  ^gjjape^ 

«/h;  n'/ilr  IV.  PROCEEDINGS  AGAINST. 

on  nnngeii,  r  i  \    t 

by  harliour  (A)   iNDlCTr-iENT. 

iog  Of  con    1.  The  King  v.  Tho.mpson.  M.  T.  1676.  K.  B.  2  Lev.  208;  S.  C.  3  Keb. 
coaling  itie  G74.  S15, 

thief,  or  as  ^  ^,j.j^  of  error  was  brought  on  an  indictment,  which  charged  **that  the  de- 
hia  escape.*  ^^"^8"*  ^^'^  scienter  receive  and  harbour  divers  robbers,  to  the  jury  unknown, 
I  105  1  ^^^"  had  stnkn  a  quantity  of  goods,  and  committed  divers  burglaries."  It 
In  on  indici  was  argued  that  the  judgment  must  be  reversed,  us  the  allegation  scienter  rue-- 
mcni  a  "  dit  did  not  siiflirit'ntly  charge  the  offender  wilh  a  knowledge  of  the  guilt  of 
gainsi  anac  (he  principals;  that  it  ought  to  have  been  averred  "  that  he,  knowing  them  to 
ce-nary  af  |^g  robbers,  received  them,"  for  he  might  know  the  men,  and  not  know  them 
**'^  *^®^''^  ■  to  be  robbers.  Scd  non  altocaiur;  for  per  Cur.  Perhaps  the.  felons^  no 
meni  of  his  nriore  than  the  fobnirs  and  liurglaries,  could  not  be  known  particularly,  and  a 


iaindispena^^^  1   Leach,  5 1 5. 

mhiy  reqai   ^    ^^^^  j.^^,^  ^     JMiciiAEL  IIymax.    1801.  Q  Leach,  925;  S.  C.  2  Eaat.  P, 

It  is  unne  G.  78'2. 

ccssary  in        This  was  a  motion  in  arrest  of  judgment.     The  indictment  stated,  that  at, 

a  separate 

indictment  *  ""  occfts«.iry  afinr  iho  Ucl  is  usunliy  defiaed  to  be  a  person  who  knowing  (Dyer,  8M; 
asainsl  an  Staonf.  414;  3  Pr.  Wins.  !96;)  that  n  felony  has  been  commilted  (I  Hale,  622;  Hawk. 
accessary t  ^*  ^-  **•  '^  ^'  "^*  ^'  **^'^  r^ceivps,  rclifvej!,  conjforls,  or  assists  the  felon.  (1  Hale,  P^C. 
to  8!ate'the  ^^^'  **  '*'•  ^orn.  37;  Com  Dig.  Jusiicfi!*,  T.  2;  1  Uuj<-el,  48.)  Al  common  law  them 
iadjrmcnl  <^0'i\d  ho  no  accoss^rip-?  ;if;ijr  ihu  fact  Jo  any  petit  birceny  misdemeanor,  or  treapats;  (I  H«U, 
pronoano  ^IS;"*  and  prosRcuiioi'.s  'i;5>iinst  acce«'*.uio«  after  the  fact  hnve  been  for  many  yearn  diecon- 
ed  on  the  tinned,  and  would  stv*i  s^^idom  lo  have  been  cfFectaal.  (Fost.  372.)  But,  by  several aio^ 
principal,  ^^^^  statutes,  the  rcM-i<iver<9  of  stolen  gooda  are  now  exprcswiy  made  panishable.  8ee  post, 
tit.  l*»'ceivers  of  Stolen  Gonds. 

t  The  acQe^sary  and  princip  il  may  be  indicted  in  the  aame  indiclment  and  tried  togetb- 
er,  and  as  the  crtoif^  of  the  former  depends  upon  thi>  goilt  of  the  latter,  it  iabolh  naiial  and 
proper  to  include  th^m  in  the  saipe  intjicmenu  (See  2  Hawk.  P.  C.  c,  29.  a.  47;  1  Hale, 
623;  Fo«t.'365.)  ISnt  wtien  tiip  ncce  sary  is  brought  tu  hiti  trial  after  the  eonriecioii  of  the 
priiicipul.  it  is  not  nec*9!iiry  to  enter  inio  a  detnil  of  the  Hvidenee  on  which  the  oonY]«tio«' 
was  founded.  Nor  need  the  indiclment  aver  ;h;it  the  principal  was  in  ftict  guilty.  It  ig 
sotficieni  if  it  recite  wiih  proper  cert.iinty,  the  record  uf  the  conTiction.  Thia  is  evidene* 
againKt  the  acce.ssary  sotlit-ient  to  pot  him  upon  his  defence;  for  it  isi  foonded  opoo  a  Icnl 
presumption  thai  evtry  thing  in  the  form  or  proceed  in «»  was  rightly  and  p.typerly  trantae- 
ted.  Bui  A  presumpiio-i  of  this  kind  moHt,  as  it  acems,  giving  waj  lo  fads  DianifestW  and 
clearly  proved.     (Poat.  366.) 
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4rc.  on,  &.C.  J.  B.,  according  to  due  course  o(  law,  was  tried  and  duly  convic- 
ted upon  an  indictmunt,  4'c.;  tliat  ho,  totrpthor  with  S.  G.  did  feloniously  and 
burglariously  break  and  enter  the  dwciling-houdc  of  \V.  K.  ^'c.  As  by  the 
record,  Sic.  will  more  fully  and  at  largo  appear.  And  that  the  prisoner,  after 
the  felony  was  conniniitcd,  on,  &.c.  did  receive  and  have  part  of  llie  property 
80  iHirglariously  obtained;  he  the  said  prisoner  well  knowing  the  same  to  have 
been  feloniously  taken  away. 

In  support  of  the  application  it  was  contended  that  (he  indictment  could  not 
be  sustained,  as  it  ought  to  have  stated  n  )t  only  that  the  principal  was  ^'  tried 
and  duly  convicted,"  but  have  distinctly  shown  what  judgment  was  pronounced 
against  him.  But  the  Court,  upon  reference  to  a  great  number  of  precedents,  [  106  ] 
and  on  examining  the  statute  of  I  Anne,  st.  1  6f  I.  c.  9,  s.  I  k  2  uTianimously 
held  that  the  indictment  was  cjood.  See  4  Co.  41G-,  9  (^o.  1  17;  Hex  v.  Bur- 
der,  6T.  R,  83;  Holmes  v.  Walsh,  7  T.  R.  4G5;  Fost.  73;  and  post,  tit. 
"  Receiver  of  Stolen  Goods." 

(B)  TniAL. 

1.     The  Kino  v.  D^xmelly  and  VAUOfiAN,  M.  T,  1816,  Ex.  Chamb.  2 

IVlarsh,  671 ;  S.  C.  I  Russel,  40. 

John  Dannelly  and  Georjre  V^aughan  were  tried  at  the  Old  Riilev  Sessions,  Whej©  tht 
Sept.    1816,  Dannelly  being   indicted  for  the  burglary  in  the    house    of  Mr.  J^'^  I'*'? 
Poole,  and  Vaughan  as  accessary  before  the  fact  to  the  said  felony  and  bur-^jj^"  j*^j 
glary.  It -appeared,  that  by  a  previous  cont^fert  between  Dannelly  and  Vaughan  pai  ofbor 
and  a  person  named  Barrett,  Dannelly  accompanied   three  other  men,   who  glary,  and 
went  to  rob  Mr.  Poole's  house,  Vaunjhan  and  Barrett  watchinji  in  a  passage  'oond  him 
on  the  opposite  side  of  the  street,  and  the  purpose  of  Dannelly,  Vaughan,  and8"''^3^  ^V^y 
Barrett,  clearly  being  to  procure  a  burglary  to  be  romraitt(Hl  by  the  three  oth-  "^  ih'oMvlfel 
er  men,  and  afierwards  to  apprehend  and  convict  them,  in  order  to  get  shares  iing.hou§e, 
of  the  rewards.     Mr.  Poole's  house  was  robbed,  the  three  men  who  accom- they  cannot 
panied  Dannelly  were  almost  imr.ediately  apprehended  bv  Vaughan  and  }  Jar- find  the  ac 
rctt,   and   had  been  tried  at  a  f»rmer  sessions  at  the  Old  Bailey  for   burglary,  ^®«".»"y«*'»* 
but  were  convicted  only  of  stealing  in  a  dwelling-house  to  the  amount  of  40^.  J  "**  "^ 
in  consequence  of  Mr.  Poole's  evidence  as  to  its  being  possible,   at  the  time  ^\^^  *«aiiid 
the  robbery  was  committed,  to  see  a  person's  face  by  the  light  of  day.  felony  and 

Upon  the  present  indictment  against  Dannelly  and  Vaughan  the  jury  ac- borglary/* 
quitted  Dannelly  of  the  burglary,  but  found  him  guihy  of  stealing  in  the  dwel-hni  maaiae 
kng-houae  to  the  amount  of  40s.  and  they  found  Vaughan  guilty  as  an  acces-*!"*'  "'"  ** 
aary  to  the  ^'said  felony  and  burglary,"  the  charge  stated  in  the  indictment. 
Upon  this  finding  an  objection  was  taken  that  it  could  not  be  larceny  in  Dan- 
nelly, because  it  was  not  done  a/iimi /urancZi;  and  on  behalf  of  the  prisoner 
Vaughan,  it  was  argued  that  as  the  indictment  was  against  him  as  an  acces- 
sary to  a  burglary  committed  by  Dannelly,  and  as  the  jury  had  acquitted    the 
principal  of  the  burglary,  the  charge  against  the  accessary  must   necessarily 
fail.     That  the  ofiVsnce  of  an  accessary,  though  di.stinct,  is  yet  derivative  from 
that  of  the    principal,  and  may  be  cons>dered  as  the  shadow  of  a  substance. 
That  by  the  reversal  of  an  attainder  atrainst  the  principal,  the  attainder  against 
the  accessary,  which  depends  upon  the  attainder  of  the  principal,  is  ipso  facto 
utterly  defeated  and  annulled;  a!id  that  though  the  charge  against  the  acces- 
sary in  this  indictment,  of  which  the  jury  had  found  him  guilty,  is  as  accessary 
to  the  ^^  said  felony  and  burglary,"  yet  that  the  word  felony,  as  thus  used,  is  .    jq-  ^ 
only  descriptive  of  the  character  of  the  burglary,  and  by  no  means  applies  to  '  ' 

any  other  or  difTerent  offence.  That  an  indictnTent  against  an  accessary  to  a 
murder,  the  charge  would  be  laid  against  him  as  accessary  to  the  ^^said  felony 
and  murder,"  but  would  not  import  two  crimes,  or  any  other  crime  than  that 
which  the  law  denominates  murder.  That  upon  the  whole,  therefore,  the 
charge  against  Vaughan  could  only  be  considered  as  a  charge  of  being  acces- 
sary to  a  supposed  burglary  by  Dannelly;  and  that  as  the  jury  had  negatived 
such  burglary,  they  ought  consequently  to  have  acquitted  Vaughan.  Mr.  Ha- 
ron  Graham,  who  tried  the  pri.soner8,  respited  the  judgment  upon  these  objec- 
tions^ which^  in  the  following  Michaelmas  Term,  were  argued   before  the 
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twelye  judges  in  the  Exchequer  Chamber.     The  opinion  of  the  judges  WM 
Ao  indict    ^^  formally  communicated,  but  it  is  understood  to  haye  been  onanimoas  in  (k- 
aea^Mtan    ^^urofthe  objeciion  on  belralf  of  Vauphan,  and  in  proportion  of  ten  to. two 
a^e«ary     *D  favour  of  the  objection  on  behalf  of  Dann^^lly. 
to  a  fel*>Dy  2.     Rex  v.  Walker,  18 12, 3  Campb.  N.  P.  C.  264. 

commuted  This  was  an  indictment  against  an  accessary  before  the  fact,  in  which  it  was 
by  a  person  a]]eg^ J  that  the  felony  was  committed  by  a  person  to  the  jurors  unknown; 
cannot^*' ^"^  it  appearing  that  the  principal  felon  had  himself  been  a  witness  examined 
aapported  before  the  grand  jury,  and  had  there  acknowledged  his  guilt, 
if  it  appear  Le  Blanc,  J.  held,  that  the  indictment  was  inapplicable  to  such  a  case,  the 
that  the  al   principal  being  known  at  the  time  of  the  finding  of  the  bill;  and  ordered  the 

legation  ie  prisoner  to  be  acquitted.     Sec  2  East,  P.  C.  651, 281;  1  Russ,  52. 
vntrae. 

An  aver  3.     Rex  V.  Baldwin,   1812,  3  Campb.  265. 

ment  oftbe      'phg  indictment  in  this  case  alleged  that  the  principal  felon  had  been  duly 

*^"h'*^"rin  "co"victed."     To  support  this  averment,  an  examined  copy  of  the  judgment 

cipaKelon  ^®^  produced,  which  was  defective  in  point  of  form;  and  concluded,  "and  the 

ifl  lapport    said  I.  P.  (the  principal)  in  mercy,  &.c."  It  was  contended  that  this  document 

•d  by  the    was  not  sufficient  to  support  the  charge  in  the  indictment. 

prodaction       jjm  Thompson,  B.  held  that  the  production  of  the  judgment  was  necessary, 

A%^w     *^°^  might  be  rejected,  that  the  conviction  alone  was  sufficient.* 
aluinder"        See  Lord  Fouchar's  case,  9  Co.- 1 19;  1  Hawk,   P.  C.  29,  s.  40;  1    Hale, 
however'    ^^\  Rex  v.  Smith,  1  Leach,  288;  Fost.  364  to  367;  1  Phil.  Ev.  248,  3ded. 
erroneoas  4      The  KtNO  v.  Smith,   1783,  Old  Bailey,  I  Leach,286. 

men" w  ^  prisoner  was  indicted  on  the  stat.  3  W.  &  M.  c.  9,  s.  4,  and  5  Aone,  c.  3, 
be.  ^'  ^>  ^^  accessary  aOer  the  fact  in  receiving  a  quantity  of  flour,  knowing  il  to 

An  aeceoahave  been  stolen.  It  appeared  that  one  of  the  principals  had  been  eooTicted 
ry  may  con  of  the  felony  on  the  evidence  of  another  who  had  been  concerned  in  it.  At 
uovert  the  (he  jrial  the  record  of  the  principal's  conviction  was  produced,  but  on  the  ao- 
P^®PJ^®*^.^'^thority  of  Mac  Daniel's  case,  (Fost.  121,)  the  Court  permitted  the  prisoner  to 
tion  of  hia  controvert  the  propriety  of  that  conviction  by  viva  voce  testimony;  and  it  ap» 
prineipalbj  peering  that  the  prosecutor  had  intrusted  the  principal  felon  with  the  floor  in 
viva  voce  such  a  way  us  to  make  the  conversion  of  it  a  breach  of  trust  only,  and  not  a 
testimony;!  felony,  the  prisoner  was  acquitted. 

^^^^  6.     Cook  v.  Field,  H.  T.  1788,3  Esp.  134. 

orincipal  ^^  ^^^  stated,  in  this  case,  by  counsel,  as  a  clear  rule,  and  assented  to  by 
waa  entire  Lord  Kenyon,  that  where  the  principal  has  been  convicted,  it  is  nevertheless, 
ly  innocent,  on  the  trial  of  the  accessary,  competent  to  the  defendant  to  prove  the  priacipal 

[  108   I  innocent. 

*  **  The  judgment  apon  an  indictment  mont  bo  taken  to  be  good  until  it  ia  reveraed  bj  a 
writ  of  error,  as  in  the  ciaeof  proceedings  against  the  accessary;  ao,  if  thern  be  a  jadg- 
ment  againat  the  hatband  for  treason  not  reveraed  by  error,  it  is  anfficient  to  deprive  the 
wife  of  her  dower.**  Per  Lawrence,  J.  in  Holmes  v.  Walsh,  7  T.  R.  46i;  see  1  Hale, 
265;  4  Co.  436;  9  Co.  119. 

t  Mr.  Jasiice  Foster,  p.  336.  thus  illa^trates  the  position  above  extracted  from  the  eaae 
of  the  King  v.  Smith.  *'  A.  is  indicted  for  stealing  a  quantity  of  live  fi<h,  the  property  of 
I).;  A.  pleaded  gniltj  npon  his  arraignment,  is  immediately  burned  in  the  hand  and  dia* 
charged.  At  the  next  sess  ona  C  is  indicted  as  an  accessary  to  A,  in  this  felony  after  the 
fact,  as  the  receiver  knowingly;  A.  is  produced  as  a  witness  against  him,  and,  in  the 
course  of  his  evidence,  proveili,  tbni  the  fiah  were  taken  in  a  river,  of  which  B.  bad  the 
•ole  and  aeparate  fishery,  or  in  a  large  pond  upon  the  waate  of  B.  Might  not  C.  bad  he 
been  ao  adviaed,  have  insisted,  that  the  fish  being  at  their  natural  liberty,  B»  had  no  fixed 
property  in  them,  ami  consequently,  that  the  taking  of  them  in  that  state  could  amonnt  to 
no  more  than  a  bare  tre.^pas;).     Undoubtedly  he  might." 

%  How  far  the  accessary  can  avail  himaelf  of  a  defence  ariaing  from  the  total  inneceiice 
of  the  princip.il,  the  same  learned  judge  atys.  is  a  question  of  more  difficulty;  though  he 
is  of  opinion,  that  if  it  KbHJJ  rnHnifently  appear,  in  the  coorae  of  the  acceaaary'a  trial,  that 
in  point  of  fact  the  principal  was  innocent,  comnion  justice  requires  that  the  accessary 
ahouid  be  acqaitted.**  Ho  then  pals  the  following  case: — A.  ia  convicted  upon  circnm- 
alantial  evidence,  strong  a8  thai  son  of  evidence  can  be,  of  the  murder  of  B.;  C.  is  after- 
words indicted  KS  accessary  to  this  murder;  and  il  comes  out  npon  the  trial,  by  incontea- 
fible  evidence,  tliat  B.  is  still  Itying;  (Lord  llalc  tomewbere  mejaliona  a  cufitfit  tbiajiio^; 
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6.    The  Kino  y.  Prosier,  1784,  I  Leach,  290,  n.  a.  Tb#  rMord 

A  prisoner  was  indicted  as  aa  accessarjr  before  the  fact,  in  procuring  one  R.  ^f^^^  ^"i 
to  counterfeit  an  halfpenny;  the  record  of  R.'s  conviction  wa&  produced,  An<l  rhe^o|.^,,o| 
H  was  admitted  by  Mr,  Justice  Gould,  upon  the  authority  of  Foster,  that  the  p^|  ^  ^^^ 
record  of  the  conviction  of  the  principal  was  not  conclusive  evidence  of  the  concluiTe 
felony  against  the  accessary,  and  that  he  had  a  right  to  controvert  the  propri-  e?idenco  cf 
ety  of  auch  conviction,  for  a  record  is  only  conclusive  evidence  against  those  ^b«  felony 
who  are  parties  to  it.*     But  he  gave  no  positive  opinion  on  the  point.  »«•»"■*  ™ 

7.  The  Kino  v.  Haslam,  1786,  Old  Bailey,  1  Leach,  418.  *S.  P.  Patram's  *  j^^^^'-i 
CASE,  2  East,  P.  C.  789;  Price's  case,  1  Leach,  1 19,  n.  f^^  pf^nci 

On  an  indictment  on  the  stat.  22  Geo.  3,  c.  58,  against  an  accessary,  for  re-  pal  is  a 
ceWing  stolen  goods,  a  question  arose,  whether  the  principal  could  legally  be  competent 
received  as  a  witness  against  him;  and  the  twelve  judges  were  unanimously  of  ^**P<^m 
opinion,  that  his  testimony  was,  under  such  circumstances,  admissible.  against  the 

See  Wild's  case,  2  East,  P.  C.  782;  case  of  Bilmore  and  others,  2  Hale, f^^*JJ*^^J^ 
P.  C.  279;  Gunston  and  Downes,  2  Rol.  Ab.  385,  pi.  3;  Bath  v.  Montague,  where  the  ' 
eited  Foat.  Rep.  247;  post,  tit.  '^Receiver  of  Stolen  Goods."  Istter  may 

■ ■  be  indicted 

(C)  Punishment.  before  the 

Regina  v.  Whistler,  M.  T.  1701,  K.  B.  2  Ld.  Raym.  846,  a  guTote 

If  a  Btatute  take  away  clergy  from  aiders  and  abettors,  yet  accessaries  shall  whiehuikes 
haiva  their  clergy.  twaj  cler 

_...»....-.— .^........^  gf  from  aid 

flltcnrent  f"  "^  • 

1.  Beckwith  v.  Shardrikb  and  another,  E.  T.  1767,  K.  B.  4  Burr.  2093.  ll^"*^  ^ 
Trespass  for  entering  the  plaintilT's  close,  with  guns  and  dogs,  and  killing  ij^^^  wo'rAi 
the  plaintiflT's  deer;  plea  not  guilty,  and   verdict  for  the  plaintiff,  with  30/.  da-  indede  ae 
mages.     The  evidence  to  prove  the  defendant's  guilt  was,  that  they  entered  ceaaaries  af 
with  guns,  and  doi^s  into  a  close  of  the  plaintiff's,  adjoining  to  bis  paddock,  and  ^^'  thefaet. 
were  not  goins  along  a  foot  path;  that  their  dog  happened  to  escape  from  them,  ^  j^f*'^^i'' 
nnd  run  into  the  plaintiflT's  paddock,  and  there  pulled  down  and  killed  one  of  ^J^^  ^^  J^^ 
bis  deer.  A  motion  was  made  for  a  new  trial;  as  the  judge  who  tried  the  cause  voidable  ae 
waa  of  opinion,  though  he  did  not  direct  to  that  purport,  that  the  jury  ought  eideni. 
not  to  have  found  the  defendants  guilty,  it  being  an  accidental  encroachment 
beyond  their  control,  and  contrary  to  their  inclination. 

Per  Cur.  Cases  of  this  nature  must  depend  entirely  upon  the  particular 
circurastancea,  disclosed  by  the  evidence  in  the  course  of  the  trial.  The  ques- 
tion here  is,  whether  the  persons  who  were  the  owners  of  the  dogs  which  oc- 
caaioned  the  mischief,  whilst  in  their  company,  were  or  were  not  trespassers. 
The  jury  were  to  jud^e  900  anitno  the  party  entered  the  plaintiff's  close,  and 
to  determiine  whether  it  was  an  intentional  trespass,  or  merely  an  mvoluntary 
accident.  But  as  the  damages  are  small,  it  is  not  worth  while  to  set  the  ver-  - 
diet  aside,  upon  payment  of  costs,  and  put  the  parties  to  the  expense  of  a  new 
trial.  Mr.  Justice  Aston  adverted  to  the  distinction  between  voluntary  and 
involuntary  trespasaes,  pointed  out  in  Fuller  v.  Fandage,  Poph.  16-1.  The  de 
fendant  there,  with  a  little  dog,  chased  the  plaintiff's  sheep  out  of  his  ground, 
(where  they  were  trespasaiog.)  and  drove  them  off  his  own  ground;  they  went 
into  another  man'a  ground  which  had  no  hedge  to  divide  it  from  the  defend- 

$emb.  2  Hale*a  P.  C.  290.)  ia  C.  U>  be  acqoiUed  or  con?icted?  The  caae  is  too  pUin  to  ad- 
mit of  a  doobt.  Or,  aappote  B.  to  have  been  in  feet  murdered;  and  that  it  ahoald  come 
eat  ia  eTidence,  to  the  satisfaction  of  the  Coart  and  Jary,  that  the  witnesses  against  A. 
were  niataken  in  hie  person,  (a  case  of  this  kind  I  have  known,)  that  A.  was  not,  norcoald 
possibly  have  been  present  at  the  ronrder.  It  most  be  admitted,  continnes  Mr.  Justice 
Foster,  that  mere  alibi  oTidence  lies  onder  a  great  and  general  prejudice,  and  onght  to  be 
heard. with  ancomnDon  caatioo;  but  if  it  appears  to  be  founded  in  truth,  it  is  the  best  ne- 
gative evidence  that  can  be  offered;  it  is  really  positive  evidence  which,  in  the  natoJe  of 
things,  necessarily  implies  a  negative,  nnd  in  many  cases  it  is  the  only  evidence  which  an 
iiBocent  man  can  offer.  What,  in  the  ca«e  above  pot,  are  a  Court  and  jury  to  do?  If  they 
are  satiafied,  upon  this  evidence,  that  A.  was  innocent,  natural  justice  and  common  sense 
will  suggest  what  is  to  be  done  in  the  case  of  C. 
«  JBee  1  Phil.  Ev.  241.  Sd  ed. 
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[  1 10  J  ant^s  grounds,  which  were  contiguous.     The  dog;  pursued  them  into  the  other 
man's  land,  so  next  adjoining.     The  defendant,  as  soon  as  the  sheep  were  out 
of  the  defendant's  own  land,  called  in  his  dog  and  chid  him.     The  owner  of 
the  sheep  brought  an  action  of  trespass  for  chasing  his  sheep.     The  Court 
gave  judgniont  qtwd  qvarens  nil  capiat,  per   Billam,  being  of  opinion  ^*that 
trespass  did  not  lie  in  that  case,''  for  they  held  it  to  be  an  involuntary  trespass; 
whereas  a  trespass  that  is  incapable  of  being  justified  ought  to  be  done  vo- 
luntarily.    They  thought  he  migiit   lawfully  drive  the  sheep  out  of  his  own 
land,  with  his  dog,  and  he  did  his  best  endeavour  tn  recall  the  dog  whea 
they  were   driven  out  of   it;   but   from  the   nature   of    tho  animal    he  could 
not  be  withdrav,^n  and  recalled  in  an  instant;  therefore  trespass  could  not  be 
supported  against  him. 
3.  Davis  v.  Sauxdeks  and  others,  IVI  T.  1770,  K.  B.  2  Chit.  Rep.  639. 
t>r  where        Action  of  trespass;  the  first  count  in  the  declaration  alleged,  that  the  defen- 
chattels  are  ^^^^^  took  and  converted  a  large  quantity  of  spirituous  liquors  belonging  to  the 
ioeviublj    plaintiff,  to  his  own  use;  the  second  count  stated,  that  the  defendant,  with  force 
driven  ft      and  arms,  broke,  damaged,  and  spoiled  a  ship  of  the  plainliflT's,  whereby  ho 
^'"■'  •■^'*  was  put  to  great  expense  in  repairing  her,  and  prevented  from  using  her  for  a 
v'd  nc      f '^"^  space  of  time;  plea,  general  issue,  not  guilty.    At  the  trial  a  verdict  was 
the  iwind     ^'^^^^  ^or  the  defendants,  ou  the  first  count  of  the  declaration,  and  for  the 
and  rolling  plaintiff  on  the  second,  subject  to  the  opinion  of  the  Court  on  the  following 
ef  the  fe&;   case.     The  plaintiff  and  defendants,  respectively,  were  the  owners  of  certain 
vessels;  and  having  heard  that  some  smugglers  had  deposited  a  rafl  of  bran- 
dy in  the  sea,  several  ships,  among  others  the  vessels  of  the  plaintiff  and  de- 
fendants went  out  to  endeavour  to  find  the  contraband  spirits;  and  whilst  the 
plaintiff  was  drawing  up  some  of  the  casks,  the  defendants  in  one  boat,  and 
ij,  and  B.  in  another,  camo  up,  and  obtained  possession  of  part  of  the  rafk, 
and  while  accomplishing  the  object,  from  the  blowing  of  the  wind|  their  ship 
came  in  contact   with  that  of  the  plaintiff,  and  did   the  vessel  considerable  da- 
'  mage;  the  casks  which  were  taken  were  removed  to  the  custom-houtfe,  and  af- 
ierwards  condemned,  no  one  claiming  them. 

The  question  re:^erved  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiff was  entitled  to  recover.  And  afier  argument — thoy  determined/ that  as 
the  original  act  of  the  defendant  was  lawful,  and  the  injury  merely  accidental^ 
the  defendant  was  entitled  to  a  general  verdict  upon  the  whole  declaration.— 
Judgment  for  defendant. 

3.     BuTTERKiFXD  V.  FoRRF.sTER,  E.  T.  1809,  K.  B.  U  East,  60. 
Or  an  inja       In  an  action  for  obstructing  a  highway,  by  means  of  which  the  plaintiff  waa 
'y  "5*^^    injured,  it  appeared  in  evidence  on  the  trial,  that  the  defendant  had  put  up  a 
eioaed  by    pQJQ  across  that  part  of  the  road  along  which  the  plaintiff  was  riding;  but  that 
ordinarj      ^  ^^^^  passage  was  left  in  another  part,  which  the  plaintiff  might  have  seen, 
care  on  the  And  thus  avoided  the  alleged  obstruction,  had  he  not  been  riding  along  the 
part  of  tke street  without  ordinary  care  and  attention  to  his  own  safety;   a  verdict  was 
plaintifT:      found  for  the  defendant.     A  motion  was  now  made  for  a  new  trial,  on  the 
L  ^  ^  ^  J  ground  that  the  jury  had  been  misdirected,  in  being  told  that  two  things  must 
concur  in  order  to  support  such  an  action;  an  obstruction  in  the  road  by  the 
misconduct  of  the  defendant,  and  no  want  of  ordinary  care  on  the  part  of  the 
plaintiff.     But  the  Court,  concurring  in  the  opinion  delivered  at  the  trial,  re- 
fused the  rule.     See  Bull,  N.  P.  26. 

4.  Flower  V.  Adam.  E.  T.  18 10,  C.  P.  2  Taunt.  314. 
Or  ordinary  j^  appeared,  in  this  case,  that  some  bricklayers  employed  by  the  defendant 
had  deposited  a  quantity  of  lime  rubbish  before  his  door;  that  while  the  plains 
tiff  was  passing  in  a  single  horse  chaise,  a  violent  gtist  of  wind  scattered  the 
lime  rubbish  about  the  street,  and  frightened  his  horse,  which  it  was  proved 
was  usually  quiol  and  tractable,  and  that  the  animal  startecl  one  side,  and 
would  have  run  against  a  wa;;on  which  was  then  advancing;  the  plaintiff,  how- 
ever, hastily  and  unskilfully  pulled  him  round,  and  the  horse  then  ran  overs 
lime  heap  lying  before  the  door  of  an  opposite  house;  by  this  shock  the  shaft 
of  the  vehicle  was  broken,  and  the  horse  being  still  more  alarmedj  ran  away. 
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and  overset  the  chase   and  the,  plaintiff  was  thrown  oat  and   materially  hurt. 
At.thd  trial   a  verdict  was  found  for  the  defendant.     A  rule  nisi    was  now  ap- 
plied for  to  set  aside  the  verdict.      Sed  per  Car.     The  jury  were,  at  the  trial, 
directed  to  find  lor  the  defendant,  if  they  were  of  opinion  that   the  unfortunate 
occurrence  was  occasioned,   either  by  pure    accident,  or  owing  to  the  plaintifT 
Dot  being  a  skilful  driver;  but  that  if  they  were  of  opinion  that  there  was  blame 
or  negligence  in  placing  the  lime  on  the  spot   where  it  was  deposited,  they 
would  find  for  the  plaintiff.     The  injury,  however,  is  too  remote  to  affect  the 
preseoC  d^endant,  and  we  think  it  must  be  ascribed  either  to  accident   or  ina- 
bility in  the  driver.    R.  ReA\  See  Bush  v.  Steanman,  1  B.  &  P.  404. 
C.  Walkman  v.  Robinsox,  E.  T.  J823.  C,  P.  I  Biog.  213. 
la  treapaas  for  driving  against  the  plaintifT^s  horse,  and  injxiring  him  with  the  q,^  gov  tb#* 
shaft  ol  a  gig;  plea,  the  general  issue,  and  a  special  justification;  replication  least  btarao 
dt  injuria  9ua  ffTflpria.  on  the  part 

li  appeared  in  evidence,  that  the  defendant  was  driving  a  young  horse  in  a  of  the  de 
gig^  without  a  curb^chain,  when  a  gig,  a  waggon  and  harses  o\  the  plaintiff,^®"**!*""'' 
and  a  stage  coach,  all  met  at  the  syme  spot,  when,  in  consequence  of  the  de- jj®^*J|- 1|,^ 
feodaftt  io  his  alarm   pulling  the  wrong  rein,  his  horse  was  suddenly  turned  protectioa 
againal  one  of  the  horses  in  the  waggon,  and  by  h  wound  received  in  that  per-^r  the  fr» 
cussion,   the  animal  shortly  afterwards  died.     The  de'endant   attempted  tocediog. 
prove  that  the  accident  happened   without  any  fault   being  imputable  to  him,  ^^^ 
and  that  it   was  altogether  unavoidable;   but  having  failed  in  making  out  this-     ^. 
defence,  and  supporting  his  special  plea  ofjustificatinn,  the  judge  before  whom 
the  cause  was  tried  directed  the  jury,  that  under  the   circumstances  of  the-^' 
case  the  special  plea  not  being  made  out,  the  defendant  could  have  no  defence, 
beeausp,  in  an  action  of  trespass,  whether  the  cause  of  the  injury  arose  through 
inadvertence  or  not,  it  cnuhi  not  prevent  the  plaintiff  from  succeeding;    and 
accordingly  a  verdict  was  found  by  the  jury  for  the  plaintiff. 

Oa  a. mot  ion  for  a  new  trial,  on  the  hypothesis  that  it  should  have  been  left 
to  the  jury  to  consider  whether  the  accident  was  occasioned  by  the  negligence 
of  the  defendant,  or  ^as  wholly  unavoidable;  for  if  the  injury,  it  was  contended,  r  ^^   v 
had  hapipened  entirely  through  inevitable  accident,  and  without  negligence  on  ^  *" 

bia  part,  the  notion  could  not  be  maintained. 

JPer  Cur,  Wc  admit  that  no  action  lies  for  nn  unavoidable  accident,  but  ir  ' 
any  blame  at  all  be  imputable  to  the  defendant  it  may  be  supported;  the  pre- 
sent 6uit  is  an  action  of  trespass,  and  we  are  of  opinion  that  the  trespass  was 
clearly  made  out  by  the  evidence  against  the  defendant.  It  has  been  argued, 
on  the  facts  of  tliis  case,  that  the  defendant  is  not  liable  in  any  form  of  action; 
bm  it  is  a  well  eBti4)lished  rule  of  law,  that  no  cue  can  he  excused  from  the 
consequences  arising  from  a  trespass,  unless  he  o»n  sliow  that  trespass  to  have 
happened  entirely  w'lthout  fault  on  his  part;  hero,  however,  it  is  distinctly 
proved  thattlie  accident  was  occasioned  by  an  act  of  the  defendant  himself, 
and  (he  weight  of  evidence  satisfactorily  demonstrated  that  it  was  through  his 
unakiliiilness;  granting  a  new  trial  would  be  ni^uins!  the  real  justice  of  the  case, 
and  the  rule  most  therefore  be  discharged.  Ser-  Weaver  v.  Ward,  Hob.  134; 
Leajme  v.  Oruy,  3  East,  50^3;  G.bbons  v.  Pepper,  1  Ld  Haym.  38;  Scott  v. 
Sbeph|^rd,2  Llac.  802;  S.  C.  3  Wils.  403;  Dav  v.  Edmond,  5  T.  R.  648; 
Ogle  V.  Barnes,  8  T.  R  183;  Harker  v.  Birbeck,  Burr.  1566;  Tnllege  v. 
Wide,  3  Wils.  18;  Woodward  v.  Warlton,  2  N.  R.  37'J;  Underwood  v.  Hew- 
6on,  1  Stra.  506. 

6.  Dixon  v.  Bell,  E.  T.  1816,  1  Stark.  287. 
Case  f«>r  negligently  entrusting  a  girl  with  a  Iciaded  gun,  whereby  the  son  of|.  .  .».     - 
the  plaintiff  was  wound<;d,  and  the  plaintif)  put  to  eypenso  in  effecting  his  cure,  ^y  of  ■  par 
It  appeared  by  the  evidence  adduced   on  the  part  of  the  pl«iniiiT,  that  the  de-iy,  before 
fendant  had  sent  u  verbal  message  by  a  child  twelve  years  oM  to  A.  B.  to  de-be  trnbt<  a 
liver  a  gun  to  her,  but   requested  him  not  to  give  it  to  the  child  until  he  had  dangerons 
removed  the  priming.  A.  IJ.  on  examining  the  ^un  could  discover  no  priming,  ^"'Jf"*™®"' 
and  accordingly  delivered  the   instrument  to  the  child,  who  imagining  that  it  hands  ef  an 
was  unloaded  and  harmless,  presented  it   at  the  pla4ntifl*'9  son,  when  it  went  ioczptri 
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raced  per   off,  and  occasioned  the  injury  aought  to  be  redreaaed  by  the  preaent  actien. 
eon,  to  pre  p^r  Lord  Ellenborough.     I  think  the  defendant,  in  only  desiring  ▲.  B.  to  re 
Yent  MCI     iQ^yg  (iiQ   priming,  which  request  was  complied  with,  did  not  go  far  enough* 
derlng^i ""  '^  ^^^  incumbent  upon  him  to  have  directed  A.  B.  to  render,  by  a  careful  ex« 
noxieas.      amination,  the  gun  perfectly  harmless  and  innoxious.     Verdict  for  plaintiff. 
The  Court  afler wards  refused  to  set  the  verdict  aside. 

rpk.  :«fi..«      glCtOmpKce— And  see  tit.  jaUden  and  Melhr$. 
•li^n  of  tS  1.  Rex  V.  Westbebr,  1739,  1  Leach,  C.  L.  12. 

ftccoraplice  Upon  the  trial  of  an  indictment  for  stealing  a  parchment  writing,  purporting; 
token  parao  to  be  a  commission  for  ascertaining  the  bonndaries  of  certain  manors,  punmmnl 
oat  to  thol  (o  an  order  of  the  Court  of  Chancery;  it  appeared  that  one  G.  L.  an  accom- 
M%^^a^  plice,  had  made  a  full  confession,  and  in  that  confession  had  declared  the  guilt 
4  on  beioc^^^^^  prisoner,  but  before  the  trial  of  the  latter  the  accomplice  had  died  in 
properlr  prison.  Upon  the  depositions  being  tendered  in  evidence,  it  was  objected  on 
proved,  behalf  of  the  prisoner,  that  such  a  confession  could  not  be  received  in  evidence^ 
may  be  for  if  it  were  admitted,  it  would  be  highly  prejudicial  to  him^  as  he  woeld  be 
read  eeevi  deprived  of  the  benefit  of  a  cross  emamination.     But, 

^^Uuit  The  ^'''  ^^^'  '^^^  deposition  is  admissible  as  evidence  against  the  prisoner, 
^{g^ggr^QQ  though  it  will  not  be  conclusive  unless  other  evidence  is  produced  conroborm« 
proving  tive  of  that  afforded  by  the  confession  of  the  accomplice.  See  8  Ruaaal  on 
tbateoch  Crimes,  1112;  2  East,  P.  C.  c.  16.  s.  34,  p.  696;  1  Lev.  180;  Salk.  S81;  1 
aeeompliee  Hale,  305;  2  Hawk.  605;  2  Jones,  53;  Foster,  337;  Cro.  Eliz.  901 ;  Kel  56; 

"i^^Vfi  1  B"*-  N.  P.  242;  1  Phil.  Ev.  296.  3d  cd. 
I   113  J  2  .pjjj.  i^jjjQ  y  1^         rJ^  rp  j^^g  j^  3  j  Leach,  C.  L.  115;  S.  C.  Cwp. 

A  pnaoner  '  '  ««!  '  '  "^ 

committed  0*3 1, 

ae  an  ao  To  a  habeas  corpus  directed  to  the  keeper  of  Newgate,  he  made  a  retom 

eomplice  ia  that  the  prisoner  was  in  custody  by  two  orders  of  the  court  of  seaaion  andgnol 
repeated  delivery  at  the  Old  Bailey,  for  the  forgery  of  two  several  bonds;  and  ahK>,tbat 
forgeriM  ^^^  ^^^  further  detained,  by  a  warrant  from  a  justice  of  the  peace,  for  uttering 
«dmHed  to  ^^^  of  those  bonds,  knowing  it  to  be  forged.  Upon  this  return  a  motion  wan 
bail  when  niade  to  bail  the  defendant,  upon  the  ground  of  her  having  been  admitted, 
the  time  of  and  even  exammed,  as  a  king's  evidence  against  the  Perreans.  In  soppott 
the  trial  b  of  the  application  an  affidavit  from  the  justices  was  produced,  in  which  it  wan 
'lul  iT^  V^^"*'  *^  ^^^^  ^^^^  admitted  her  as  a  general  witness  for  the  crown,  aa  to  all 
sDcb  a  prU  ^^^  forgeries;  that  they  told  iier  if  she  would  speak  the  truth,  and  the  whoin 
eoer,  ia  Bot^''"''^i  ^^^  ^^^Y  ^  respect  of  the  bond  in  question,  but  of  all  the  other  forgnrieay 
of  itielf  a  that  then  she  would  be  safe;  if  not,  ahe  would  be  prosecuted."  That  upon  her 
aaffieieot  confession  she  acknowledged  herself  a  particeps  erimims  in  the  forgery  of  n 
etrcom  bo„j  for  7500/,;  for  <Uhat  Perreau  came  in  with  a  knife  io  her  throat,  and 
d ^°^th'' '"  threatened  to  kill  her  if  she  did  not  forge  one  of  the  bonds  in  question;  that 
Coart  10  ad  ^^^^^  ^he  fear  of  death  she  forged  it;  and  that  Perreau  brought  the  bond  ready 
mit  to  bail;fillad  up;  but  denied  having  any  knowledge  of,  or  concern  ia  any  of  the  other 
nor  will  (he  bonds.  The  counsel  for  the  defendant  contended  that  she  might  be  admitted 
CoQitbail  to  bail  on  three  grounds:  1st.  By  the  general  discretion  of  the  Court;  9d« 
^''.  .^'Because  her  heahh  would  be  endangered  by  confinement;  and  3d«  Because 
Hoc  to  be  "^^^  ^^^  heen  induced  by  promises  and  assurances  to  answer  to  an  exnmimK 
come  a  wittion,  and  to  swear  it  on  oath,  which  she  would  not  have  done,  but  from  a  con- 
neas  for  the  fidcnce  that  these  promises  and  assurancea  would  have  been  fulfilled, 
crown,  an  Per  Cur,  As  to  the  first  point,  though  this  Court  has  undoubtedly  a  din- 
r^  "??  ^  ^^^^^^^^^y  power  to  bail  in  all  cases,  yet  when  the  sessions  are  near,  and  the 
diaclotare  ®^'^"^®  committed  by  a  prisoner  is  of  such  enormity  as  that  of  repeated  for- 
by  aochof  S^^Yi  there  is  no  colour  for  an  application  for  bail  upon  the  ground  of  our 
fender  of  general  discretion;  Secondly,  As  to  the  allegation,  that  her  state  of  health  ia 
all  he  such  as  to  be  endangered  by  the  confinement,  it  is  not  of  itself  a  sufficient 
koowra.  circumstance,  in  such  a  case  to  induce  the  Court  to  interfere  in  her  behalf. 
[  114  ]  As  to  the  Third  ground,  instances  have  before  frequently  happened,  of  per- 
sons having  made  confessions  under  threats  or  promises,  but  the  consequence 
has  been,  that  such  examinationa  and  confessions  have  not  been  made  use  of 
against  them  on  their  trial,  it  has,  however  bean  urged,  that  the  priaoneri  in 
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thii  cue,  18  an  accomplice,  who  has  been  admitted  to  give  eTidence; 
tbat  she  has  already  given  evidence,  and  is  further  ready  to  give  evi- 
dence to  convict  her  partners  in  guilt;  and  therefore  entitled  by  law  to 
the  king's  pardon,  which  would  operate  in  bar  of  her  own  crime;  if  she  had 
such  right  we  should  be  bound  tx  debito  justiticB  to  bail  her;  if  she  had  not 
sach  legal  right,  but  yet  came  under  circumstances  sufficient  to  warrant  the  ^ 
Court  in  saying*,  that  she  had  a  title  of  recommendation  to  the  king  for  pardon, 
we  should  bail  her  for  the  purpose  of  giving  her  an  opportunity  for  applying 
ibr  a  pardon.  There  are  three  ways  in  law  and.  practice  which  gives  accom- 
plices a  right  to  pardon,  and  there  is  one  mode  which  entitles  them  to  a  recom- 
mendation to  the  king's  mercy. 

The  three  legal  ways  are,  1st.  in  the  case  of  approvement,   which  still   re- An  aecom 
naios  a  part  of  the  common  law,  though,  by  long  discontinuance,  the  practice  ^'V^^.^'^ . 
of  admitting  persons  to  be  approvers  is  now  grown  into  disuse.     2dly.  The  ^°|{q^^ 
vCaae  of  persons  who  come  within  the  statutes  10  &  1 1  Will.  3.  c.  ^3.  ^  5.  ]|]g,1g  ^^l 
&nd5  Ann*  6  c.  31.  ^4;  and  3dly.  The  case  of  persons  to  whom  the  king  has,  deoce  by 
by  special  proclamation  in  the  Gazette,  or  otherwise  promised  his  pardon,  making  a 
Approvers  have  a  right  to  a  pardon,  persons  within  the  statutes  of  Will.  &.  ^°"  ^°*' ^'^i' 
Ann.  have  a  right  to  a  pardon.     There  is,  besides,  a  practice  which  indeed  ^?fh°^"^^'lt 
does  not  give  them  a  legal  right,  and  that  is,  where  accomplices  having  made  ^f  himself 
a  full  and  fair  confession  of  the  whole  truth  are,  in  consequence  thereof,  ad-  and  hia  ac 
mittod  evidence  for  the  crown,  and  that  evidence  is  afterwards  made  use  of  to  complicea 
eonvict  the  other  offenders,  if,  in  that  case,  they  act  openly   and  fairly,  and  i"  regard  !• 
discover  the  whole  truth,  though  they  -axe  not  entitled   of  right  to  a  pardon,  ^^'  ^^^"^  ^^ 
yet  the  usage,  the  lenity,  and  the  practice  of  the  Court  is,  to  stop  the  pro-  *°*^' 
ceedinga' against  them,  and  they  have  an  equitable  title  to  the  king's  mercy. 
The  present  case  rests  only  on  the  equitable  practice  which  gives  a  title  to 
reconunendation  to  the  mercy  of  the  crown.     The  law  of  approvement,  in 
aealogy  to  which  this  practice  has  been  adopted,  and  so  modelled  as  to  be  re- 
ceived with  more  latitude,  is  still  in  force,  and  is  very  material.     A  person 
desiring  to  be  an  approver  must  be  indicted  of  the  offence,  and  in  custody  on 
that  indictment;  he  must  confess  himself  guilty  of  the  offence,  and  desire  to 
accuse  his  accomplices;  he  must,   likewise,  on  oath,  disclose,  not  only  the 
particular  offence  for  which  he  is  indicted,  but  all  treasons  and  felonies  with 
which  he  is  acquainted.     But  even  afler  this,  it  is  in  ihe  discretion  of  the 
Court,  whether  they  will  assign  him  a  coroner,  and  admit  him  to  be  an  ap- 
prover or  not.     For  if,   on  his  confession,  it  appears  that  he  is  a  principal, 
and  tempted  others,  the  Court  may  reject  him  as  an  approver.     When  he  is 
admitted  as  such,  it  must  appear  that  what  he  has  discovered  is  true,  and  that 
he  haa  discovered  the  whole  truth;*  for  this  purpose  the  coroner  puts  his  ap- 
peal into  form,  and  when  the  prisoner  returns  into  court,  he  must  repeat  his  < 
appeal- without  any  help  from  the  Court,  or  from  any  byestander.     The  law, 
indeed,  is  so  particular,  that  if  he  vary  in  a  single  circumstance,,  the  whole 
falls  to  the  ground,  and  be  is  condemned;  if  he  fail  in  the  colour  of  a  horse, 
or  in  circumstance  of  time,  so  rigorous  is  the  law,  that  condemnation  imme- 
diately follows;  much  more  if  he  fail  in  essentials.     The  same  consequencee 
follow  if  he  does  not  discover  the  whole  truth,  and  in  all  these  cases  the  ap- 
prover is  convicted  on  his  own  confession.     A  further  rigorous  circumstance 
is,  that  it  is  necessary  to  the  approver's  own  safety,  that  the  jury   should  be- 
lieve biro;  for  if  the  partners  in  his  crime  are   not  convicted,  the   approver 
himself  is  executed.     Great  inconvenience  arose  out  of  this  practice  of  ap- 
provement.    If  it  was  not  absolutely  necessary  for  the  execution  of  the  law 
against  notorious  offenders  that  accomplices  should  be  received  as  witnesses, 
the  practice  is  liable  to  too  many  objections  to  be  tolerated;  and  though  un- 
der this  practice,  they  are  cleaily  competent  witnesses,  their  single  testimony 
alone  is  seldom  of  sufficient  weight  with  tho  jury  to   convict  the  offenders. 
What  has  been  introduced  as  a  substitute  for  the  practice  of  approvement  is  a 
kind  of  hope,  that  accomplices  who  behave  fairly,  and  disclose  the  whole  truth, 
and  bring  others  to  justice,  should  themselves  escape  punishment,  and  be  par- 
doa|Ml.    This  is  in  the  nature  of  a  recommendation  to  mercy;  but  no  au* 
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thority  18  given  to  a  justice  of  the  peace  to  pardon  an  offender,  and  to  tel!  Win 
lie  ^hall  be  a  witness  ugainst  others*     The  cccoirplice  is  not   assured  of  hw 
l^ardcm,  but  gives  his  evidence  in  vinculis,  in  custody,  and  it  depends  on  the  ti- 
tle he  has  from  his  behaviour  whether  he  shall  be  pardoned  or  executed.     A 
justice  has  no  authority  to  select  whom  he  pleases  to   pardon  or  prosecute; 
and  the  prosecutor  himself  has  even  a  less  power,  or  rather  pretence  to  select, 
than  the  justice  of  the  peace.     It  rests  chiefly   on  usage  and  the  oflcnder'a 
tfwn  good  behaviour,  whether  he  shall  be  prosecuted  or  not.     If  in  a  proper 
case  an  application  is  made  to  the  Court  by  an  accomplice  to  be  bailed,  that 
is,   in  the  c»s«   of  a  person  properly  within   the  usage,  and  who  baa  ful- 
ly complied  with  the  requisite  conditions,  this  Court  would  have  no  difficulty 
in  bailing  him,  in  order  that  he  might  apply  for  the  king's  pardon.     These 
are  general  rules;  now  what  disclosures  has  the  prisoner  in  the  present  case 
made?    It  is  this,  that,  "  under  the  fipar  of  immediate  death,  she  did  forge 
one  of  the  bonds  in  question."     In  this  she  is  no  accomplice;  she  has  con- 
fessed no  guilt,  if  the  fact  is  true,  for  it  is  the  will  that  constitutes  the  crhne. 
She  comes,  therefore,  in  the  character  of  a  person  injured,  in  the   character 
of  one  to  whom  this  violence  has  been  done;  instead  of  being  a  party  offen- 
ding, she  is  a  party  offended,  as  much  as  a  man  robbed  on  the  highway.     Far- 
ther, the  justices  do  not  treat  her  as  an  accomplice,  for  they  onght  to  have 
Kept  her  in  custody  if  she  had  been  an  accomplice;  but  they  discharged  her, 
and  they  did  right,  there  being  no  accusation  against  her;  but  still  they  say  in 
their  affidavit  they  did  consider  her  an  alccomplice.  Suppose  they  did  really  think 
her  guilty,  she  is  not  the  more  nor  less  on  that  account  an  accomplice;  it  ia  true, 
if  she  had  made  a  fair  and  full  disclosure  of  all  that  she  knew,  and  the  jnaticen 
had  deceived  her  under  a  promise,  or  assurance,  or  hope,  of  a  pardon  frnnci 
them,  ahe  would  be  entitled  to  a  recommendation  to  mercy,  and  in  that  case, 
We  should  be  inclined  to  bail  her,  though  the  justices  had  in  strictness  na 
right  to  make  such  promise,  or  give  her  such  assurance.     If  any  evidence  or 
confession  has  been  extorted  from  her,  it  will  not  prejudice  her  at  the  triaU 
—Let  her  be  remanded, 
r  1  ^^  J       AAerwards  the  defendant  being  brought  to  the  bar  at  the  gaol  delivery  at 
^".*^.'^"^the  Old  Eailey,  to  plead  to  the  indictments,  the  same  objections  were  taken 
l\  W.  S. tr^^  ^^®  propriety  of  putting  her  upon  her  trial;  and  the  judges  diflfering  ui 
•naecom    opinion,  it  was  postponed,  that  the  opinion  of  all  the  judges  might  be  taken; 
plict  it  ad  and  at  theemuing  gaol  delivery,  Aston,  J.  delivered  the  opinion  of  the  judges 
mitted  by    as  follows; — Eleven  of  the  judges  (the  Lord  Chief  Justice  of  the  Common 
the  nmgii    pjeas  having  been  prevented  attending  through  illness)  are  of  opinion,  that  in 
a  w^DMv  *^*^**-^  ^^^  within  any  statute,  an  accomplice  who  fully  and  truly  discloses  the 
and  m  after  j'^*'^^  guilt  of  himself  and  of  his  companions,  and  truly  answers  all  queations 
wards  pros  that  are  put  to  him,   and  is  admitted  by  justices  of  the  peace  as  a  witness 
ecmed,  be  against  his  companions,  and  who  when  called  upon  does  give  evidence  accord- 
haa  only  a  ingly,  and  appears,  onder  all  the  circumstances  of  the  case,  to  have  acted  a 
""^^L     fair  and  ingenuous  part,  and  to  have  made  a  full  and  true  confession,  ought 
the  Crown  ^^^  ^^  ^®  prosecuted  for  his  own  guilt  so  disclosed  by   him,  nor  perhaps  for 
en  the  pro  any  oiher  offence  of  the  same  kind  which  he  may  accidentally  and  without 
mise  of  the  any  bad  design  have  admitted  in  his  confession.     But  he  cannot  by  law  plead 
flMgiitrate,  this  in  bar  to  any  indictment  against  him,  nor  avail  himself  of  it  upon  biatrial. 
r°  *.^*^f     It  is  merely  an  equitable  claim  to  the  mercy  of  the  crown  from  the  magia- 
performed   ^^^^^^^  express  or  implied  promise  of  an  indemnity  upon  certain  conditions  that 
that  ia  if  he  have  been  performed;  it  can  only  come  before  the  Court  by  way  €>f  applica- 
folly  and     tion  to  put  off  the  trial,  in  order  to  give  the  prisoner  time  to  apply  elsewhere, 
fairly  diaelo  Nine  of  the  eleven  judges  were  of  opinion,  that  all  the  circumstances  relative 
iT*  'led      ^^  '  prisoners  claim  of  indemnity  in  snch  a  case,  not  only  may,  but  ought  to 
relaiive  \o  ^^  '®*^  before  the  Court,  to  enable  them  to  exercise  their  discretion,  whether 
bis  compeo  up<^n  the  ground  before  rliem  the  trial  should  be  put  off,  and  consequently  have 
iana.  intimated  that  the  prisoner  ought  not  to  be  prosecuted;  tor  the  discretionary 

power  exercised  by  the  justices  of  the  peace  in  admitting  accomplices  aa  wit- 
nesses, founded  in  practice  only,  cannot  control  the  authority  of  the  court  of 
gaol-delivery,  and  exempt  at  all  events  the  accomplice  from  being  proeeciAel 
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Upon  every  motion  made  upon  eolUteral  equitable  groonds,  tlie  Court  will 
eee  and  examine  into  the  wbole  truth  and  consequently  ought  to  be  informed 
of  all  the  eireumstan^^  afiecti:ig  the  case.  The  affidavit  of  the  justicea  muat 
therefore  in  this  inatance  be  necessarily  taken  into  consideration,  to  see  upon 
what  ground  they  admitted  the  prisoner  as  a  witness;  and  upon  their  affidavit 
it  appeam  that  the  public  faith  was  not  engaged  but  conditionally,  and  that 
there  was  an  expreaa  admonition  given  to  the  prisoner  not  to  conceal  any  part 
of  (he  truth.  The  same  nine  judges  were  also  of  opinion,  that  if  the  matter 
stood  singly  upon  the  two  informations  of  the  prisoner,  compared  with  the 
indictment  against  her,  that  she  ought  to  have  been  tried  upon  all  or  any  of 
them;  for,  from  the  prisoner's  information,  she  is  no  accomplice;  she  has  not 
confeanad  herself  guilty  of  any  ofience  at  all;  by  her  representation,  the 
•hare  the  had  had  in  these  transactions  is  perfectly  innocent;  and  she  answers 
to  the  justice's  interrogation,  that  she  does  not  know  of  any  other  forgeries; 
ao  she  does  not  confess,  make  any  discovery,  or  become  a  witness  concerning 
these  oflencas;  and  if  she  has  suppressed  the  truth,  and  not  made  a  full  and 
fiiir  disclosure,  she  forfeits  all  equitable  claim  to  favor  or  mercy;  but  if  she 
baa  told  the  truth,  and  the  whole  truth,  she  cannot  be  convicted.  On  the  oth- 
er hand,  taking  the  affidavit  of  the  justices,  and  all  the  case  into  consideration 
if  she  is  guilty  of  the  charge  contained  in  the  indictment,  the  judges  are  of  |.  « |.»  •■ 
opinion,  as  her  information  before  the  ju^ices  has  no  relation  to  these  charges  I-  ^ 
ihey  can  in  not  light  be  applied  to  to  mitigate  her  ofTences.  Upon  the  whole, 
arhetber  the  prisoner  is  guilty  or  not  guiky,  is  a  fact  still  to  be  tried  by  a  jury 
upon  legal  evidence,  without  prejudice  to  the  prisoner  from  any  thing  which 
haabeea  insisted  upon  in  point  of  law  by  her  counsel  to  exempt  her  from  any 
trial  at  all^  for  it  would  be  hard  indeed  upon  the  subject,  who  has  a  right  to 
the  advice  and  assistance  of  counsel,  in  all  matters  and  points  of  law  that  may 
arise  upon  his  ease,  if  the  eventual  decision  of  the  court  against  the  points  of 
law  insisted  upon  in  his  behalf  should  prejudice  the  subsequent  trial  of  the 
facts,  which  is  ultimately  to  be  governed  by  the  rules  of  evidence,  and  to  be 
decided  by  the  verdict  of  the  jury.  It  ia  only  necessary  to  add^  that  an  ac* 
.complice  who  desires  his  trial  may  be  put  off,  that  he  may  apply  for  mercy 
«nder  all  the  moat  regular  pretensions  before  laid  down,  confesfies  the  guilt; 
but  under  the  circumstances  of  this  ease,  if  the  prisoner  confesses  the  offen- 
ces charged  in  these  indictments,  ahe  has  no  promise  of  mercy,  and  no  claim 
to  fiivour  for  the  reason  aforeeaid.  The  judges  are  therefore  of  opinion  that 
the  trial  ought  to  proceed.  See  Staunf.  P.  C.  lib.  2  e.  63  to  c.  58;  3  Inst. 
129;  2  Hale,  P.  C.  236. 

3.   LocmuRTs^s-CASB.   1798.  tor.  Buller,  cited  C.  C  C.  58.  9th  ed.  . 

A  motion  was  made  4iy  counsel,  as  of  course,  that  one  Avery,  an  ^^^^^'^^^r\f 
^Aice  with  Robert  and  William  Luckhursi,  on  a  charge  of  sheep-stealing,  ^^^^^  ^^ 
might  be  brought  before  the  grand  jury  to  give  evidence  on  a  bill  of  indictment;  admit  an  of 
«pon  which  Mr.  Justice  Buller  said,  that  it  was  not  a  motion  of  course;  and  fender  m 
be  therefore  requested  of  the  prosecutora  counsel  to  read  over  the  indictment  7^^°^.*''2. 
and  his  bcief,-and  aAerwards  as  a  professional  gentleman  to  certify  to  him  that  |||^  ]["^„ 
there  was  not  sufficient  evidence  to  convict  without  the  testimony  of  the  ac*  [f^  ^^^^ 
complice,  otherwise  he  would  not  allow  the  motion,   because  it  might  be  the  df^er  lie  hat 
means  of  letting  off  the  worst  offender  and  punishing  those  to  whoni  otherwise  been  allow 
^according  to  circumatances)  mercy  might  be  shown.     The  prosecutor's  coun-*  ed  by  ths 
eel  having  taken  time  to  consider  the  subject,  moved  again,  and  stated  that  this  eommuting 
accomplice  had  been  before  admitted  king's  evidence  against  the  others  by  ^^^^^^^^ 
the.committinj^  justice .     But  his  lordship  said  that  he  would  not  pay  any  re-ii^,,  „,„! 
^ard.totbat,  because  it  was  not  in  the  power  of  a  justice  of  the  peace  to  say  be  made  for 
who  ought  or  ought  not  to  be  adm  tted   king's  evidence;  and  added  that  he  thtipnriyoae 
continued  to  adhere  to  his  former  observation,  that   it  solely  depended  upon  ^'J^^^^^^aa 
the  question,  whether  the  indictment   could  be   found  and   supported  ^'*^**oy*  p'^^eo  * 
the  evidence  of  the  accomplice,  and  that  if  it  could  ho  ought  not  to  be  admit-  [j^^ 
ted;  and  that  he  should  decide  upon  the  counsel's  saying  upon  his  judgment 
whether  it  could  or  could  not;  thereupon  the  counsel  said,  that  he  thought  the 
accomplice  ought  to  be  admitted  as  such  avidencei  and  had  his  motion. 


84  ACCOMPLICE. 

An  aec«a  4.  Thb  King  ▼.  Dr.  Dodd.  1777.  1  Lsach,  C.  L.  155. 

pliee  maj  ^„  accomplice  Dot  regularly  admitted  aa  a  witDesa  for  the  crown,  but  car- 
give  e?i  ^^j  before  a  grand  jury  by  virtue  of  an  order  from  the. clerk  of  the  arraigns, 
fore^be  which  order  the  judges  afterwards  declared  had  been  aarreptitiously  obtained^ 
grand  jorj  and  illegal.  On  an  indictment  for  forgery  being  found  against  D.  upon  this 
altboagh  be  testimony,  he  submitted,  upon  h:s  arraignment,  th.U  the  indictment  being 
may  not  found  upon  improper  evidence,  he  ought  not  to  be  compelled  to  plead  it.  But, 
have  been  ^y  j|^^  unanimous  opinion  of  the  twelve  judges  on  a  case  reserved,  it  was  held 
adoiiued  a  ^^^^  ^^^  necessity  of  a  proper  authority  to  authorise  carrying  a  witness,  wk6 
wiinen  for  happens  to  be  in  ciTstody,  before  the  grand  jury  to  give  evidence,  as  regards 
the  crown,  the  justification  of  the  ga'>ler;  but  afford-^  no  objection  as  far  as  relates  to  the 
and  waa  party  indicted,  for  in  respect  to  him  the  finding  of  the  bill  is  right  and  accor- 
carried  be  jin^  j^,  i^^      See  1  R  P.  C.  313;  Hawk.  L.  2.  46.  394;  4  St.  Tr.  594.  4th 

T^bv  aVi°l  ®^-  ^^3'     '^  '^'  ^  ^^^   ^  ^^■^*>'  ^^• 

legalorder  ^-  TiiE  King  v.  Drummond.   1784.  I  I^aeh,  397;  S.  C.  I  East,  P.  C.  853. 

from  the  During  the  trial  of  the   pri;foner,  who  was  indicted   for  a  robbery,  it  was 

prison  to  suggested  by  his  counsel,  that  a  person  who  had  been  recently  executed,  had, 
wbicb  be  immediately  before'  tlie  completion  of  his  awfiil  sentence,  communicated 
com  led  w*"^®**''"^  ^^  ^^^  chaplain  in  ordinary  of  the  prison  respecting  the  crime  for 
for  ibe  which  the  prisoner  at  the  bar  war?  indicted,  and  he  submitted  that  soch  declar 
aame  off  ration  of  the  deceased  ought  to  be  received  in  evidence, 
fence.  Sed  per  Cur,  To  examine  a  witness  concerning  the  declarations  of  aa  at- 

[  118  ]  tainted  convict  would  be  to  act  in  direct  violation  of  the  rule,  that  the  dying 
The  decla  declaration  of  a  deceased  party  canni>t,  consistenly  with  the  principles  of  jua- 
raiions  of  ajj^^^  ^^  considered  as  better  evidence  than  his  testimony  on  oath  would  have 
the  time  of  ^^®°  '^  ^®  '^^^  been  alive;  and,  as  he  would  have  been  rejected  whea  liring 
hie  execo  tis  an  incompetent  witne/ss,  in  consequence  of  the  attainder,  his  dying  deda- 
lion  cannot  rations  must  be  deemed  equally  inadmissible.*  See  3  Burr.  1244;  1  Bl.  Repi 
be  reccived346;  S.  C.  I  Stra.  499;  2  Leach,  666;  6  St.  Tr.  202;  9  id.  161;  6  East  195; 

on  the  trial  4  B  ^^^  ^  53  j  p^ii.  Ev.  217;  Arch.  Crim.  P.  C,  73;  I  East,  P.  C.  357. 
oran accom  acq  ' 

teratt'ainder  ^-  ^^^  ^-  DuftHAM  AND  Crowder.  1789.  1  Leach,  478«  S.  P.  Rsx  V.  JoNBS. 
be  conld  1809.  2  Csmpb.  132. 

not  be  The  prisoners  were  indicted  for  a  burglary  in  a  dwelling  Jiouse;  and  the 

sworn  aa  a  only  witness  produced  for  the  prosecution  was  a  person  who  had  been  in  the 
Th  "t^*  o  P''^^^'^^  ^^^  ^  series  of  years,  of  receiving  stolen  goods  firom  a  great  rnnnber  of 
nv  of  anacP^^'^'P^'  offenders,  and  had  been  bound  over  by  the  justices  to  give  evidence 
complice,  against  the  accused.  An  objection  was  taken  to  the  admissibility  of  the  tea- 
nnsopport  testimony  of  (he  witness  but  overruled  by  Mr.  Baron  Perryn,  who  waa  of 
cd  by  other  opinion  that  the  testimony  of  an  accomplice,  even  nnconfirmed  by  any  other 
evTduDce,  w  ^yj j^jj^jg  that  could  maferially  affect  the  case,  waa  sufficient  to  warrant  m  eoe- 

aufficienlto     ...  -^  .  ' 

^^„-,:-,  ,u^  Vict  ion. 

convict  tne  r»  *  t*  ^         *      ^^    r 

piinclpa!.  '  •  "ex  v.  Atwood  and  RoDBiys.    1788.   1  Leach,  C.  L.  464. 

[  119  ]  '  This  WH^  an  indictment  for  a  highway  cobbery.  At  the  trial  the  proeeeutor 
And  this  was  unable  to  swear  that  the  prisoners  at  the  bar  were  the  men  who  rob- 
rnle  obtains  bed  him,  the  darkness  of  the  night  upon  which  the  robbery  was  committed 
incapiiBlaai^QYJiig  prevented  him  from  distinguishing  them.  The  evidence  of  an  aceom* 
er^caaes^  plice  wns  then  adm'tted,  and  he  proved  that  he  and  the  prisoners  committed 
the  robbery;  and  his  evidence  accorded,  as  to  the  minor  facta,  with  the  atate* 
ment  made  by  the  prosecutor. 

The  jury  found  the  prisoners  guilty,  subject  to  the  opinion  of  the  Geoft, 

*  In  Margnret  Tinkler's  case,  1  East,  P.  C.  354.  to  856.  it  was  adjudged  that  the  dyin;? 
declaralionii  of  nn  accromplice  are  admissible,  where  the  accomplice  himself  would  have  been 
a  competent  witncM,  if  he  had  been  living.  The  majority  of  the  judges  were  of  opinion  hi 
that  ca^e,  that  the  decl:>riitions  of  the  deceasei  were  alone  suflScient  evideoee  to  ce«vioc 
the  prisoner;  on  the  ground  that  they  were  not  to  be  considered  as  evidahce  coning  from  a 
particeps  criminist  as  she  ihonght  herself  dying  at  tlie  time,  and  had  no  view  «r  interest 
to  serve  in  excu<ting,  or  fixing  the  charge  unjustly  on  otbers.  But  others  of  the  judges  held 
that  ber  declaratiuna  were  to  be  so  considered,  and  therefore  required  the  aid  of  con^rma* 
tory  evidence. 
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ACCORD  AMD  SATISFACTION ^Oemral  Ruhs.  W 

whether  the  testimon/  of  the  accomplice,  unsupported  hj  other  evidence,  was 
aofficient  to  authorize  conviction. 

Mr.  Justice  Buller  afterwards  stated  it  to  be  the  unanimous  opinion  of  the 
judges,  that  an  accomplice  is  a  competent  witness  to  warrant  a  conviction,  and 
that  if  the  jurj,  weighing  the  probability  of  bis  evidence,  think  him  deserving 
of  belief,  a  conyiction  supported  by  such  testimony  alone  is  perfectly  legal.* 

Sea  7  T.  R.  609;  2  Camb.  132. 

8.     Rbz  v.  Swallow,  1813,  cited  1  Phil.  Ev.  34. 

Where  a  jury  are  satisfied  that  an  accomplice  speaks  truth  in  those  parts  in  RqI«  ^g  t« 
which  they  see  unimpeachable  evidence  brought  to  confirm  him,  that  is  aiheiMtimo 
ground  for  them  to  believe  that  he  also  speaks  truly  with  regard  to  the  other  ny  heiag 
prisoners  as  to  whom  there  may  be  no  confirmation.  confirmed. 

iilCCOrll  anH  J^StCStaCtfon.    And  see  tits.  Arbitration,  Bills  of  Ex- 
ehange.  Composition  with  Creditors. 
I.    GENERAL  RULES. 

(A)  Must  BB  PBEFBCT,  COMPLETB,  AND  EXECUTED,  p.   ISO.  . 

(B)   CEBTAIN,  p,  122.  I    120   J 

C)  '  WITH  SATISFACTIOlf,  p.   122. 

|D)  The  chattel  oiven  in  satisfaction  must  be  of  some  value  in 

LAW,  p.   12S. 

'E)  From  whom  the  satisfaction  should  move,  p.  124. 
\F)  Satisfaction  to  one  of  several,  p.  125. 
(G)  Of  substitutino  ONE  security  for  another,  p.  125. 
IL    WHEN  PLEADABLE  IN  PARTICULAR  ACTIONS. 
A)  In  assumpsit,  p.  128. 

[B>  —  DEBT,  p.  129. 

(C)   COVENANT,  p,  190. 

(D)   TRESPASS,  p.   133.  X 

IIL     HOW  TO  BE  PLEADED  IN  GENERAL  ISSUE,  p.  139. 
IV.     REPLICATIONS  TO,  IN  GENERAL,  p.  136. 
V.    WHEN  EVIDENCE  UNDER  THE  GENERAL  ISSUE,  p.  137. 

I.     GENERAL  RULES. 

(A)  Must  be  perfect,  complete,  and  executed. 
1«     CocKT.  HoNETCHUftCH,  M.  T.  1669,  K.  B.  Raym.  203;  S.  C.  1  Mod. 

69;  2  Keb.  690. 
In  trespass,  Sfc.  the  defendant  pleaded  an  accord  between  him  and  the  The  psrftr 
ylaintiflT,  viz.  that  he  should  paj  the  plaintifT  3i,  and  should  undertake  to  paj  msnee  of 
the  altomey's  btii;  and  averred  that  he  had  paid  the*9^.  and  was  always  (^l*  ^^  ^7* 
ready  te  pay  the  attorney's  bill,  if  it  had  been  shown  to  him.     It  was  argued, }  ,  Pif^'^ 
that  here  the  aecord  is  executed;  for  the  3/.   is  paid,  and  the  agreement  iB^'J^fji,^^ 
not  to  pay,  but  to  undertake  for  the  paynient  of  the  attorney's  hill,  which  he  has  gatorf. 
done;    and  that  upon  his  undertaking  the  plaintiff  or  the  attorney  would  have  As  where  it 
m  remedy.     But  the  accord  not  beini^  executed,  judgment  was  given  for  the  wee  a^eed 
plaintiff.     See  Dy.  75,  b.  366,  a.  Plow,  6;  9  Co.   796;  1  Rol.    129,  c.    12;|^i!*  P'**" 
I  Rol.  471,  0.  10;  Cro.  Car.  193;  Bac.  Accord,  7;  2  H.  Bl.  517;  6  T.  R.  fe„d"„t 

720.  shoald  eaeh 

2.     RussEL  V.  RussEL,  M.  T.  1679,  C.  P.  3  Ler.  189.  delirer  ep 

In  corenant  on  an  indenture,  in  which  defendant  covenanted  to  permit  the  hta  part  of 
plaintiff  to  receive  100/.  per  annum  rent,  part  of  which  was  to  gp  in  salisfao-**'  ^'^^ 
tion  of  a  debt,  and  the  residue  to  be  paid  to  the  defendant,  and  assiff ned  a  J^goe^n^ 
breach  in  disturbing  him  in  the  receipt  of  the  rent;  the  defendant  pleaded  an  andtfaetde 
accord  between  them  that  eaeh  should  deliver  his  part  of  the  indenture  to  T.  fendanc  bad 
8.  to  be  cancelled,  and  that  each  should  be  discharged  of  all  actions  upon  the  delivered 

*  See  Jordaine  y.  Lashhrooke,  8  T.  R.  699.  where  the  above  case  is  cited  and  relied  on  °*'  P*'''* 
by  Mr.  Jastice  Groie,  who  said  thia  is  not  a  new  law,  nor  foonded  opon  new  prtneiplca,  for 
in  J  Hal.  SOS.  804.  SOS.  there  are  diflferent  instances  of  convictions,  one  in  1672,  ofa  oon- 
viatioo  of  Hjde  and  others  of  a  robbery  on  the  highwiy,  on  the  testimony  of  one  who  was 
a  f artjr  to  the  robbery,  bat  not  indicted* 


W  ACCORD  AND  SATISFACTION.— General  fitibt. 

[  121  1  said  indenture,  and  aTerred  that  he  delivered  his  part,  &c.;  and  ii|x>n  dennir- 
rer  the  plea  was  abjudged  ill,  because  accord  is  no  plea,  anless  executed  on 
both  sides.  "^ 

3.     Allbk  ▼.  Harris,  M.  T.  1695-6,  C.  P.  1  Lord  Rajm.  132;  S.  C. 

Lutw.  1538. 
Or  a  prom  To  an  action  of  trover,  the  defendant  pleaded  that  the  plaintiflT,  in  coneidei^ 
^HL^  C^T  ation  that  the  defendant,  at  the  special  instance  of  the  former,  had  promised  to 
when  the  P^J  ^^  ^^®  plaintiflT  a  certain  sum;  the  latter  bad  agreed  to  discharge  the  de- 
proniMs  iendant  of  the  tort,  &c.  stating  mutual  promises.  To  this  plea  the  plaintiflT de- 
•le  not  iD«  murred.  For  the  defendant  it  was  contended,  that  the  old  rule,  that  an  nc- 
taal.  cord  with  satisfaction  ought  to  be  pleaded  as  executed,  did  not  apply  to  the 

present  case.      That  an  arbitrement  might  be  pleaded  without  performance, 
because  the  parties  may  have  reciprocal  remedies. 

Sedper  Cur^  If  arbitrement  be  pleaded  with  mutual  promises  to  perform  it, 
though  the  party  who  brings  the  action  has  not  performed  his  part,  yet  he  can*- 
not  maintain  the  suit,  because  an  arbitrement  is  like  a  judgment  and  the  party 
may  have  his  remedy  upon  it.  But  upon  accord  no  remedy  lies;  (see  James 
V.  David,  5  T.  R.  141;  Lynn  v.  Bruce,  2  H.  Bl.  317;)  and  the  authorities 
are  so  numerous  that  an  accord  ought  to  be  executed,  that  it  is  now  impossi- 
ble to  overthrow  all  the  decisions.  See  15  Hen.  6,  I ;  7  £dw.  4,  p.  6;  Rajrm. 
203;  T.  Jones,  159;  Cro.  Eliz.  193;  Dyer,  75,  b.  pi.  26;  I  Mod.  67;  2  T. 
R.  25;  Garth,  188;  Salk.  69;  1  Roll.  Ah.  267;  Lutw.  67. 
4      Fitch  v.  Suttow,  T.  T.    1804,  5  East,  330:  S.  C.  by  the  name  of  FetU 

V.  Sutton,  1  Smith,  415. 
An  aceard       f  ^  ^g  action  for  goods  sold  and  delivered,  there  was  a  plea  of  non  assump- 
^^fluB     *^^'     It  was  proved  that  the  defendant,  in  consequence  of  his  insolvency,  had 
the  •riginal  compounded  with  his  creditors,  but  had  promised  the  plaintiff  to  pay  him  the 
debt,  at  the  residue  of  his  debt  when  he  was  of  ability,   which  it  was  established  in   evi- 
same  or  •■  dence  that  he  now  possessed.     The  defendant  produced,  on  the  other  hand,  a 
*^*^       receipt  signed  by  the  plaintiff,  in  full  of  all  claims  and  demands  from  the  b»- 
f oAot  day   gjnning  of  the  world  to  that  day.     A  verdict  was  found  for  the  defendant,  ro- 
faiaable.*    serving  the  point  whether  an  acceptance  by  a  creditor  of  a  less  sum  in  satisfac- 
tion of  a  greater  was  a  discharge  of  the  debt,  unless  it  were  by  deed.    A  rule 
fitn  was  now  obtained  to  set  aside  the  verdict.     Per  Cur.  An  acceptance  of  a 
leas  sum  can  never  be  a  satisfaction  of  a  greater,  unless  the  acquittance  be 
ander  seal,  or  unless  there  be  some  reason  for  relinquishment  of  the  residue; 
something  collateral  to  show  a  possibility  of  benefit  to  the  party  relinquishing 
4   122  1  ^^*  further  claim.     But  the  mere  promise  to  pay  the  rest  when  of  ability  puts 
the  plaintiff  in  no  better  condition  than  he  was  in  before. 

See  Heathcote  v.  Crookshanks,  2  T.  R.  24;  Knight  v.  Cox,  cited  5  East, 
231;  B.  N.  P.  153;   1  Stra.  426;  5  Rep.  117;  4  Mod.  88,-  Co.  Lit.  212,   b; 

1  B.  &  A.  103;  4  id.  440;  7  Price,  604;  8  Taunt,  227;  2  Camp,    124,  383; 
11  East,  390-2;  2  Taunt,  124;  Cro.  Eliz.  364;  3  Camp,   175;  16  Ves.  372; 

2  Lev.  81;  1  Esp,  236;  post,  tit.  Composition  with  Creditors. 

(B)  Must  be  certain. 
1.     Saitford  v.  Sutclifpb,  E.  T.  1688,  K.  B.  Yelv.  !24:     S.  P.  Russell 

v.  RussEL,  M.  T.  1679,  C.  P.  3  Lev.  189. 
Parfona  Covenant  by  the  heir  In  reversion  against  executor  of  tenant  for  life,  for 

*'*^y^^|^  breach  of  covenant  by  testator,  in  not  repairing  the  house  demised.  Plea, 
^earuiaty  ^^^  ^^^  testator  tenant  for  life,  died  on  such  a  day,  and  that  afterwards  it  was 
doss  Bot  aid 'f'^^^  between  the  plaintiff  and  defendant  that  the  tatter  should  quietly  de- 
an aacard  part  and  leave  possession  to  the  plaintiff;  and  in  consideration  thereof,  the 
that  was  BO  plaintiff  agreed  to  discharge  him  from  the  breach,  and  averred  that  within  five 
caruia  in  ^^yg  from  the  day  of  agreement  he  left  the  house.  On  demurrer,  the  plea 
iti  foBBda  ^j^  holden  to  be  bad;  for  ihe  lime  was  not  fixed,  by  the  terms  of  the  agree- 
ment, when  the  executor  should  depart;  and  although  it  was  averred  that  he 

*  Bat  pajmeat  ^nd  aeceptanee  in  fall  satisfaction  of  a  lacs  som  either  be(bre  the  day  or 
at  aaothar  place  tbaa  that  meationed  in  the  condition,  axtingaiahes  the  debt.  Co.  Lite. 
212.  b. 
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departed  within  five  days,  yet  that  would  not  aid  the  first  uncertainty,  for  the 
agreement  was  the  foundation  of  the  whole,  which  ought  to  be  certain  ad  to 
when  it  should  be  performed. 

2.     Adams  v.  Tapling,'  E.  T.  1691,  K.  B.  4  Mod.  88. 
In  covenant  the  breaches  assigned  were,  that  the  houses  were  not  in  repair;  An  aeeord 
that  the  locks  were  taken  away,  the  hedges  bioken  down,  and  the  ditches  not*'**^  k^f?"' 
scoured.     Defendant  pleaded  an  accord  that  he  should  employ  a  workman  *°^'. 
three  or  four  days  about  repairing  the  house,  which  was  to  be  accepted  in  sa-  worknien 
'  tlsfection  of  the  breach,  and  that  he   had  employed  a  workman,  &c.     It  was  for  two  or 
moved  that  this  was  no  more  than  the  defendant  was  obliged  to  do;  that  it  was  three  dajrt 
an  answer  only  to  the  repairs  of  the  house;  and  that  the  satisfaction  pleaded  is  ^  *^?  ^^ 
uncertain,  viz.  to  employ  a  man  for  three  or  four  days.  And  judgment  was  ar«^^'^^'°' 
rested;  but  (afterwards  as  it  seems)  the  Court  held,  that  in  covenant,  where 
the  damages  are  uncertain,  and  to  be  recovered,  as  in  this  case,  a  lesser  thing 
may  be  taken  in  satisfaction,  and  pleaded  in  bar.  * 

— •«— ^.►•"— ■"^■..^^^— ■^^^^■^— ^^^i.»i^— * 

(C)  Must  be  with  satisfaction. 
James  v.  David,  H.  T.  1792,  6  T.  R,  14J. 
Where  to  breaking  and  entering  the  plaintiff's  close,  the  defendant  pleaded  Aa eeeertf 
'Hhat  in  Easter  Term  last  past,  the  plaintiff  declared  against  the  defendant  in  ^i^koet  a 
this  cause  for  the  several  trespasses  above  supposed  by  the  defendant  to  have?*^^^'** 
been  committed,  and  that  afterwards,  and  befofe  plea  pleaded  in  this  cause,  to^.,^^}^ 
wit,  on  such  a  day,  it  was  agreed  between  the  plaintiff  and  defendant  that  the  [nm  right, 
defendant  was  to  pay   1/.  Is.  on  account  of  the  matter  in  dispute,  and  the   |    123  I 
plftintiff  was  to  pay  the  law  charges;  and  further,  that  whatsoever  disputes 
then  were,  or  had,  or  might  be,  in  being,  touching  suits,  or  actions,  fo  the  day 
of  the  dale  of  (he  said  agreement,  should  cease  and  terminate  for  ever;  and 
4liey   further  agreed  mutually  to  forfeit  the  sum  of  one  hundred  pounds;  if 
either  party  should  commence  an  action  by  suit,  in  respect  of  any  thing  itt 
being  at  the  then  present  day."     It  was  then  averred,  that  the  present  ac^ 
tton  and  the  action  in  the  agreement  mentioned  were  the  same.     On  demur- 
rer to  this  plea,  it  was  contended  in  support  of  it,  on  the  authority  of  an  ad- 
mission  in  Reniger  v.  Forgassa,  Plow.  5,  that  an  agreement,  to  constitute  an 
effectual  plea  in  bar,  is  either  such  an  agreement  as  is  executed  and  satisfied 
with  a  recompence  in  fact,  or  within  an  action  or  other  remedy  to  execute  it^ 
and  to  recover  a  recompence;  that  here  the  parties  agree  to  bind  themselves 
in  the  penalty  of  100/.  to  abide  by  their   accord;  that,  therefore,  was  a  new 
remedy,  which  fell  directly  within  the  authority  cited.     But  the  Court  were  of 
opinion  that  the  plea  was  bad;  for  even  supposing  the  proposition  true,  that 
whenever  the  agreement  is  such,  for  the  breach  of  which  action  might  be 
maintained,  it  may  be  pleaded  in  bar,  yet  it  is  incumbent  on  the  party  plead* 
ing  it  to  show  that  an  action  could  have  been  supported  on  it.     In  order  to 
found  an  action  on  this  agreement,  the  plaintiff  must  have  alated  not  only  tho 
agreement,  but  also  that  he  tendered  an  obligation  in  100/.  ready  executed  to 
the  defendant,  and  that  the  defendant  refused  to  execute,  &c.  but  no  action 
could  have  been  sustained  on  this  contract  without  that  previous  step,  wbicb 
is  not  pleaded  here.     See  Lynn  v.  Bruce,  2  H.  B1.  307;  post,  tit.  Composi- 
tion with  Creditors. 


(D)  Thb  chattbl  given  as  satispactiox  must  be  op  some  valce  in  law. 

1.     Preston  v.  Christmas,  E.  T.  1768,  C.  P.  2  Wila.  S6.  A  rere^w 

To  an  action  of  debt  upon  a  bond  the  defendant  pleaded  accord  and  satis- ^    *?  ^^l** 
faction,  viz.  that  he  released  to  the  plaintifi'all  his  equity  of  redemption  of  cer-^'^i^p^JQ,^ 
tain  tenements,  in  sati.vfnction  of  all  bonds  wherein  he  was  bound  to  the  plain- in  satttfae 
tiff;  and  upon  demurrer  judgment  was  given  for  the  p'aintiff,  because  a  release  tion  is  sot 
of  an  equity  of  redemption  is  of  no  value  in  a  contemplation  of  law.  ■afficieai. 

See  S.  P.  Cro.  Jac.  254.  - 

2.    Bacon  v.  Dcbary,  T.  T.  1696,  K.  B.  I  Salk,  70.  ^"^  ^^'"*!^ 

Money  paid  and  accepted  in  pursuance  of  a  void  accord  may  be  pleaded  or   ^^      '^ 
taken  as  ao  accord  with  BBti^faction.     Per  Hale,  C.  J. 
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[  124  I  .    (E)  From  whom  the  satisfaction  shouu)  motC 

and  accept  1.     HiLLMAN  V.  Unclbs,  M.  T.  1699,  SL  B.  Skin.  S91. 

•<>  JJP^B  ^       Trespass  quare  clausom  Jregii,  &c.     The  defendant  pleads  tkal  IIm  tremM 

V  *^  ^"'  ^^'^^  ^y  ^'"^  '^^  *^'  ^-  ^^^  ^^^  ^^*'  ^®  "^"^  trespass  it  was  accorded  be- 
Llnded  Ii  tween  the  plaintiff  and  the  said  J.  R.  that  the  said  J.  R.  should  abate  one 
•n  accord  foQfth  due  to  the  said  J.  R.  from  Edward,  father  to  the  plaintiff,  in  satisfaccioii 
and  satisfac  of  the  said  trespass,  and  airers  that  the  said  J.  R.  had  abated  the  said  one  foortk 
tian.*  &e.  And  opon  this  the  plaintiff  demurred,  because  il  was  a  thing  to  be  per* 
^^^^^^^^^  formed  for  the  benefit  of  a  third  person.  But  the  Court  were  of  opinion  that 
MO  at  tb^*^  ^^  being  disadvantageous  to  one  of  the  trespassers,  and  made  at  the  re^jnesl  of 
reqaest  or  the  plaintiff,  though  it  be  a  third  person,  it  was  well  enouirh. 
the  pUiaiiffS.  EncEcofiiBB  v.  Rood  and  othbrs,  T.  T.  1804,  K.  B.  6  East,  1294:  S.  C. 
i«wall  I  Smith,  515. 

ww!*!!*  This  was  an  action  for  false  imprisonment  against  justices  of  the  peaee,  wlio 
aatkAciioa  ^^  committed  the  plaintiff  under  the  Toleration  Act,  1  W.  4r  M.  c.  18,  a.  18. 
pr«ea«Hlaea  The  defendants  pleaded  first  not  guiltj,  and  also  that  the  plaintiff  having  been 
tifttly  froai  committed  for  want  of  sureties  hj  the  defendants,  the  prosecution  at  the  next 
a  atrangar,  sessions  was,  by  agreement  between  the  plaintiff  and  the  prosecutor,  with  de- 
-^  "^"^  fondant's  consent,  abandoned,  and  the  plaintiff  thereupon  discharged,  in  satis* 
M  a  aaUi  fn^iioQ  of  i\^  ^^  imprisonment.  Demurrer,  stating  that  it  was  not  shown 
^*  with  what  misdemeanour  the  plaintiff  was  charged  by  the  said  compiaini,  nor 

whether  the  complaint  were  in  writing  or  upon  the  oath  of  the  prosecntor  or 
any  other  person,  nor  (or  what  misdemeanor  the  plaintiff  was  coounitted.  Sul 
Per  Cwr.  Besides  the  grounds  of  objection  to  the  pleas  assigned  in  the  de- 
murrer, they  cannot  be  supported,  for  the  transaction  was  altogether  illegnl,  as 
it  was  stifling  a  public  prosecution;  and  the  magistrate's  jurisdiction  OTor  the 
plaintiff  having  terminated  with  the  commitment,  the  consideration  of  the  agree* 
ment,  viz.  the  abandoontient  of  the  prosecution,  moved  not  firom  the  defend- 
ants  but  the  prosecutors,  and  was  theretbre  a  nullity.  Judgment  lor  plaintiC 
See  9  Wtls,  341-9;  Rd.  Ab.  471 ;  Johnson  v.  Ogilby,  3  P.  Wms.  879;  Com- 
ber ▼.  Wane,  1  Str.  496,  cited  5  East,  930;  Andrew  v.  Bonghey,  Dy.  76,  a; 
Collins  V.  Blantem,  9  WUs.  341. 

jy     I  »-  (F)   Satisfactioh  to  onb  of  sbvbral. 

aecapianca  DuFREsifB  v.  HuTCHiivsoif,  T.  T.  1810,  C.  P.  3  Taunt.  117. 

•f  Mtiaraa      In  an  action  of  trover  against  the  defendant,  it  appeared  that  the  phnntiA, 
tion  fraai  a  prior  to  the  commencement  of  the  present  suit,  had  sued  out  a  writ  in  a  joint 
jaiat  lott     action  against  B.  and  M.  and  the  defendant,  which  he  discontinued,  upon  re* 
^ha^*^^"*    ceiving  from  B.  and  M.  a  certain  sum  «nf  money  in  satis&ction,  and  snbse- 
wromrdo*  quently  brought  this  action  against  the  defendant  for  the  same  cause.     The 
ait;  Vide  ju*7  found  a  verdict  for  the  plaintiff;   and,   upon  a  motion  being  made  oo 
ni^ra,  (E)  other  grounds  for  leave  to  enter  a  nonsuit,  the  Court  observed  that  it  would 
1-       ^      be  a  question  whether  the  discharge  made  to  one  tort-feasor  would  not  ope- 
f  1^  1  rate  as  a  release  to  all,  for  if  it  were  otherwise  the  plaintiff  might  get  pnid  by 
each  defendant  to  the  whole  amount  of  the  injury  sustained.     Rule  ahsolule 
'  to  enter  nonsuit. 


^*  ••■  (G)  Op  substituting  one  sbcuritt  fob  anothbk. 

d^l^Zl  '•  Brown  v.  Wade,  M.  T.  1670,  K.  B.  9Keb.  851.  S.  P.  Stort  v.  Atkins^ 

nat  ba  «z  ^  ^*  Re>ni.  1430.  Scott  v.  Surman,  Willes,  406.  Tatlor  v.  Wastb- 

tiafQi«bed  NETS.  9  Sira.  1918.  Milward  v.  Ikoraham,  T.  T.  1674, 9  Mod.  43;  S. 

by  aaother  C.  I  Mod.  9a5,  1  Freem.  195. 

aimilar  ]||  indebiitdU  asramptif,  defendant  pleaded  an  accord  to  pay  lOl.  and  de- 

*  The  mere  falfilcneni  of  an  net,  which  a  party  it  boand  in  law  to  do,  it  ao  ntirfaetioo. 
Per  Graae,  1,  in  Ed|rroinbe  t.  Radd,  6  East*  SOS. 

t  la  GhrimM  V.  Blafiald.  Cra.  Eliz.  641.  raeagnieed  in  S  East,  800.  aad  ia  1  Gaat.  Dig. 
Ahaiftoient,  A.  it  waa  datermined  to  ba  no  plea  if  tha  aatisiaciion  aecraaa  fron  a  atimafary 
aa  if  Rii  obligee  pirad  thai  A.  aarrandatad  a  eopjhold  to  I  ha  plaiotiiT,  which  be  acaapied  ia 
aatisfaciion. 

%  That  aecofd  and  eatisfaction  to  one  of  ■averal  co-ptaintifla  will  oporata  aa  ^diaeharg 
lo  aU.  aaa  IS.  E.  4.  6;  S6  H.  6.  C8.  a.  b;6  H.  7;  2«  H.  •;  Fila.  Ban,  S7;S  Co.  117.  bs9 
Co.  79.  b;  aad  vide,  tit,  Kelt 
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liter  a  certain  quantity  of  silk  stocking^;  that  the  monej  had  been  paid,  and 
that  ho  was  ready  to  deliver  the  latter,  and  that  the  plaintiff  accepted  the  de- 
ieadant's  promise  in  salisfactioQ.  Upon  demurrer,  the  Court  held  the  plea  to 
l>e  bad;  not  only  because  it  is  not  executed,  but  because  there  is  only  an  af>- 
tiott  given,  and  that  is  no  satisfaction,  any  more  than  one  bond  against  another. 
Judgment  for  Che  plaintiff. 

2  Comber  v.  Wane,  T,  T.  1718,  K.  B.  I  Slra.  426. 

To  an  action  of  indtbilattiM  as9innpsU  for  \5L  the  defendant  pleaded  that  be  Aeespt 
gave  the  plaintiff  a  promissory  note  for  5/.  in  satisfaction,  and  that  the  plaintiff  ^''^^ .«'  ^ 
received    in   satisfaction,     'the  plaintiff  put  in  an  immaterial  replication,  to  J^^J '•^ 
which  the  defendant  demurred;  aAer  judgment  for  the  plaintiff  in  the  Common  g^g,  caanot 
Pleas,  it  was  objected,  on  error  in  the  King's  Bench,  that  the  plea  was  ill,  it  be  pleaded 
being  obvious  that  the  note  for  51.  could  not  be  a  satisfaction  for   15i.     Per  is  estiafiie 
Cni\     We  are  all  of  opinion  that  the  plea  is  not  good,  as  the  plaintiff  had  a  ^^.^^ 
good  cause  of  act  ion;  it  can  only  be  extinguished  by  a  satisfaction  which  he"™'^'*^'* 
agrees  to  accept,  and  it  in  not  his  agreement  alone  that  is  sufficient,  but  it  muat  a*nj[^^ 
appear  to  the  Court  to  be  a  reasonaMe  satisfaction.     If  5^  he  (as  is  admitted) 
BO  satiafiictian  for  15/.  why  is  a  simple  contract  to  pay  61  a  satisfaction  for  an- 
other simple  contract  of  three  times  the  value?     In  the  case  of  a  bond,  aft- 
€»tlier  bond  has  never  been  allowed  to  be  pleaded  in  satisfaction,  without  bet- 
tering the  plaintiff  ^s  case,  as  by  shortening  the  time  of  payment.     Judgment 
affirmed.     See  3  Keb.  804;  Hob.  68;  2  Keb.  851;  1  Mod.  225;  1  Leou.  19; 
4  Mod.  4S;  1  Mod.  261;  Raym.  450;   1  Roll.  Ab.  122;  2BrownL  47,71;  1 
Atk.  12;  2  Stra.  788;  and  Lord  Ellen  borough's  observations  on  Combes  v. 
Wane,  in  Fitch  v.  Sutton,  5  p:a8t,  232.  r  i^^  -i 

3.  LoBi.T  V,  GiLDAnr,  M.  T.  1680^  C.  P.  8  Lev«  55, 56.  Nor  can 

In  debt  against  an  executor  upon  a  bond  executed  by  the  testator,  S3d  the  delive 
Maroh,  defendant  pleaded  an  accord  made  on  the  SOlh  April,  whereby  it-  was  n  of  one 
e^groedthatlbe  defendant  should  give  the  phitntiff  a  new  security  for  the  debt,  ^^^^i 
ttnd  for  another  due  to  kirn  on  anotlier  obligation,  and  that  he  being  the  exec-  ^{f  miisfM 
wtorof  the  oblisor,  and  the  person  with  wliom  ihe  accord  was  made,  ffave  the  tion  of  an 
secnrtty  according  to  the   agreement,  by  a  bill  sealed  by  himself.     Upon  de-  other  bond 
fwerrer  judgment  was  given,  pr /o<.  Cui\  ibr  the  plaintiff,  for  one  bond  given 
i«  seoerky  Ibi*  anoiher  in  no  discharge,  whether  founded  upon  an  accord  or  not, 
and  the  accord  cannot  mend  tlie  matter,  and  yet  here  the  new  bond  binda  biai 
de bonis propnis^  whei-eas  by  the  first  bond  he  was  bound  only  de  bonii  iitUUo^ 
rtt.     SeeCro.  Elis.  7]€;  Hob.  68-*9;  Cro.  Car.  85;  same  point  admitted  in 
PennePs  case,  5  Step.  M7. 

4.  Kearslake  v.  Morgan,  H.  T.  1794,  K.  F.  5  T.  R.  512.  ^^^  ^^  ^ 

Assumpsit  for  goods  sold  and  delivered,  and  for  money  lent;  the  defendant  ^|^„^  ^f 
pleaded  the  general  issue,  and  that  as  to  41.  \4s.  Sd.  one  W.  P.  made  hia^  negoeia 
promissory   note  for  10/.    payable  to  the  defendant,  or  his  order,  at  a  time  bleaaonfity 
which  had  elapsed  before  the  commencement  of  the  suit,  and  that  the  defen*  it,  aatil 
danit^  before  the  note  became  doe,  endorsed  it  to  the  plaintiff,  for  and  on  ac-  ^V^^ 
eoudt  of  the  said  sum  of  42.  I4s.  6d.  and  of  the  sum  of  61.  6b.  6d.  paid  by  the  ^^|]^^. 
plainttffto  the  defendant,  and  that  the  defendant  accepted  the  note,  for  and  oo^,.^^y^ 
.  WMMMnit  of  thoee  sums;  to  this  plea  there  was  a  general  demurrer;  and  it  was  cU  a  satis 
urged,  that  Ihe  plea  ought  to  have  alleged  that  the  note  was  received  in  satia*  faetion. 
faetton  of  the  debt;  but  the  Couit,  on  argument,  held  the   plea  good,  and 
a^ised  the  ptsinrlff  to  withdraw  his  demurrer,  and  replv,  which  he  aocordim- 
did.     See  And.  I87;2  Wils,  353;  2  Ld.  Raym.  928;  2  B.  &  P.  518;  6  T.  K. 
1S9;  7  id.  64;  3  M.  &  S.  362;  4  Esp.  46;  3  Taunt.  130;  5  M.  ^  S.  6S^   i  D. 
It  R.  359. 

*  Ae  eoon,  however,  ai  the  bill  or  note  it  dithonoored,  the  liability  of  the  defendant  to 
beeaed  oa  the  originil  eoMideraiiens  revives,  see  6  Mod.  147;  2  Ld.  Raym.  0*28;  2  Show. 
tee,  Atid.  187;  2  U.  &  P.  518;  6  T.  R.  62.  188.  142.  Sid.  451;  8  M.  k  S.  862;-  8  EsM, 
147;  4  Campb.  257;  2  Caoipb.  515;  I  Madd.  Ch.  89;  ez  parte  Blackborne,  10  Yes.  204. 
b.  In  Ifie  laat-mentioaed  case  the  Lord  Chancellor  said,  I  take  it  novv  to  beoleartyieUled, 
that  if  tbef»  if  an  anteeedent  debt,  and  a  bill  ia  lateen  withoat  taking  an  indorMOient,  which 
bill  tttmr^Vtlo  b^  bod)  the  dctficad  fbr  the  anteoedent  debt  nay  be  reaotted  t»    It  baa 
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I    127  1  5.  The  Kiro  v.  Dawso:^,  E.  T.  1810,  Exch.  WigMw  ». 

And  .hi.'        It  ^as  pleaded  to  an  inquisition  founded  on  an  extent  in  aid,  »»»»  »«'•  ^^ 
.„l'obu.o.d«;t  had  accepted  a  bill  drawn   upon  him  by   1.  C.  (the  »/«'»»»;^j^^ 
•'•"  •        whieii  did  not  become  due  antU  after  the  inqawitioo  wm  taken;  the  replicrtioo 
««'"V  P'*    St^,  iSarbill  wa,  dishonoured,  and  that  the  original  debtor  to  the  «r«rjm  tad 
"**^'      been  been  obliged  to  take  it  up.     Upon  demurrer,  that  aa  the  inqu«tKm  WM 
""^      executed  bet;!  the  bill  becam^  due,".;.*  bill  eouW  not  •»  J^"- 1'""*, •'•V'.^^" 
taken  u.  by  the  said  I.  C.  the  Court  held,  that  ma  on  the  dajr  «f  t««"«™ 
inquL^n  no  action  could  h.«  been  maintained  by  I.  C  ag..nat  the  defend- 
^  ajon  this,  bill  of  exchange,  the  interest  in  the  bill  at  that  time  bemg  .nh» 
Sore,  there  was,  in  fact,%J  that  time,  no  "ght  of  action  a^atnM^y  l^r-oo. 
6  Drake  v.  Mitchell  ai»b  others,  M.  T.  1803.   B.  K.  S  t^  ^^ 
The  gWWtf     Decliiration  againet  the  defendants  on  a  covenant  to  W  «•  pl«««^«H^^  •»*«• 
of  «*^..^executers,  .^c.  ^e  sum  of  9ni.  10,.  9d.  for  the  P«»'<*««  ?f  ««rt«o  co.1  rnioM, 
--"•y    .  to  be  paid  by  six  several  instalmento,  of  182/.  tis.  5  \-U   each;  bf^,^ 
*»f  "IJJ .« the  defendaiu  had  not  paid  the  second  instalm«.t  on  the  day  app?«n!«d.  Pte^, 
"ft  w  to  part  ofthe  money;  that  the  defendant  had  paid  part  to  plauitiff;  and  ae 
r^'Xt^  th.*^  resMue,  they  pleaded,  that  for  the  payment,  and  m  aatia&ct-o  Uje.^ 
^Uh^Vn!  of, The  ^id  I.'m.  (one  of  th^  defendant.)  bad  made  h»  P'«»?»-^ -^Jl 
.f  the  orig  writinit,  and  had  delivered  the  said  promissory  note  to  the  pJamtiff;  •oaUM 
m.l  one,     ^^^  „9j  £  ^  became  liable  to  pay  to  the  said  I.  M.  the  suni  m  the  etid  i^ 
eennoiope  g  J,      j  ^    ,,e  plaintiff  had  afterwards  sued  the  ^f«!J««^ 'J'*' ".|*^ 

r."nV     Court  «f  King's  Bench,  and  by  the  condemnation  of  th«  Court  h«lobUuj»d 
XT.,  Jdjment  agi^aat  the  said  I.  M.  H>d  that  it  still  remamed  »  fliU.  force  and 

jadgin«nt,    effect.  •         r      -4  * 

Unless  it          ^he  plaintiflf,  in  his  replication,  took  issu«  on  the  allegatioa  of  ^art  pajmem, 
proaacetbe  ^  demurred  ffenerally  to  the  residue  of  the  plea,  which»  after  ar^oMMit,  was 
'^^a^ir::.  overhiled,  the  \3ouit  being  clearly  of  <yinion,  thai  a  f  ^"^"l,  ^•^f^"*^^^ 
^  •       •     atiy  form  ^  action  is  still  but  a  security  for  the  origmal  causa  el  action    uiita 
it  be  made  productive  of  satisfaction  to  the  party,  and,  therefore,  tiU  th«i^il 
could  not  be  considered  as  effecting  any  diminution  m  the  plaintiff  s  ^V^/^ 
make  available  any  other  collateral  concurrent  remedy  within  hts  power,-  thai 
the  note  whe»  firet  given  was  no  satisfaction;  and  the  judgroeni  recovered  es 
the  instrument  ia  in  itself  no  satisfaction  until  payment  be  obtainei^apcNi  rt,  ana 
i4»at  therefore  the  plainlisF  was  entitled  to  his  original  remedy  on  the  covenairte 
Judgment  for  plaintiff.     See  Dy,  ^216.  pi.  1^2;  Lil.  R«p.  ^^i  ^^^a  44.  b.  4o 
b.  46,  a;  Hob  69;  Cro.  Jac  74;  Cro.  EUa  240;  Lutw^878;  2  Show,  494;  5 
Mod.  87;  '2  Ld.  Raym.  lOi^;  I  Salk.  322;  2  Ves.  &  Bwunea,  306;  4  T.  K. 
t  l«8  1  825;  2  N.  R.  474,  416;  2  Rose.  79.        ^ 

H.   WHEN  PLEADABLE  IN  PARTICULAR  ACTIONS, 
ilaiicoord'  (A)  In  absumfsit. 

with  iMta       1.  Gas*  v.  Barber,  T.  T.  1680,  K.B.  T.  Jones,  158-,  S.  C.  Raym.  460. 
9i  prontiflM      IirassumpsH  for  goods  sold  and  delivbred,  the  defendant  pleaded  an  V^ 
J^'JE!^"*^  «wnt  made  sobsemient  to  the  sale  and  delivery,  between  the  plaintiff  and  d«- 
aS^m^  fondant  and  the  son, of  the  latter,  that  the  plamtiff  should  deliver  elotha  le  the 
tbowhtba  defbndant,  and  that  the  plaintiff  shonki  accept  the  son  ^s^^y  <^  ^^^7^ 
ibing  be      far  for  9/.  to  the  plaintiff,  in  satisfaction  of  hia  demand.     The  dehvery  of  the 
pot  perforai  dochs  to  the  defendant  was  then  averred,  and  the  tender  of  the  dL  by  the  ooa, 
^  •'  '!;•     which  the  defendant  had  refused  to  accept.     On  n  general  demurrer  it  waa 
LT«*  cL  tL  adjudged,  that  if  areciprocal  right  of  action  had  been  created  by  the  agreement, 
pary  hw  •  and  the  plea  h«d  been  exempt  from  other  defects,  it  would  have  been  valid; 
remedy  |o   but  ad  the  pla  niiff  had  no  remedy  against  the  son  for  the  9/.  the  contract  nol 
eompel  tbe^^H  f^ij,  ih«t  if  there  it  no  aatoeedent  debt',  and  A«  carries  a  bill  to  B.  t»  be  dieeeaatod, 
perforni       ^^  g,  ^g^  nol  take  a  oame  opon  the  bill,  if  it  is  diaboaoared  tbore  ie  ao  domaad,  for  there 
aoeo,  yf„  no  relHiion  beiween  the  parlies,  eicept  that  trans^eiion}  and  ibo  cireimMlance   of  aeC 

taking  the  aamo  apoo  the  bill,  is  is  evidence  of  a  pnrcbase  of  it*  In  a  mie  of  goods,  tbo 
law  ioiplioi  e  contract  that  those  goods  shall  be  paid  far.  It  is  competeat  U  the  pertf  to 
agree  that  tU  poymont  shall  be  by  a  particniar  bUL  la  this  iasiaaca  it  woald  be  Mttaoe' 
}f  difBeoll  to  pennade  a  jary,  ander  the  directiea  of  a  iadga,  le  oay»  *•  aa  egritmtat  ta 
yaj  hy  hill  wss  by  giriag  a  bill,  wbelber  goad  or  bad." 
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hmrinff  been  aTerred  in  th^f^  to  be  in  writinff/accordiog  to  tka  profiMiii  of 
tho  Slatuto  of  Frauds,  it  was  bad. 

2.  WicKHAM  V.  Taylor,  M.  T.  1680,  K.  B.  T.  Jones,  168. 

la  aaauiBiMit  for  the  price  of  goods,  the  defendant  pleaded  an  agreement  to  Yet  (h«  rem 
paj  9L  and  aueh  sum  as  Mr.  L.  should  tax  for  cost,  in  satisfaction  of  all  mat-  ^^y  **"l*^. 
tara  batweea  him  and  the  plainttfT,   and   alleged   mutual   promises  to  perform  Ju^^V"*** 
the  bond,  with  an  allegation  of  the  costs  having  been  taxed,  and  notice  thereof  tyhasji^ 
aod  tender  of  9i.  and  the  costs.  The  plaintiffdemurred  general!/,  and  resolved,  hb  powe* 

P^  Cur.     If  a  right'of  action  be  not  given  upon  the  mutual   promises  at  to  niak»  it 
Um  tiona  of  the  acrangement,  such  assumpsit  is  no  bar  to  the^rior  action — and  Available  «^ 
judgment  for  tbe  plaintiff.     Vide  supra,  Case  v.  Barber.     See  Allen  v;  Har-  *i^«  »^™«  •^ 
ris,  1  Ld,  Raym.  122;  1  Com.  Dig.  Abatement,  D.  ™  "^' 

3.  MiLWARD  V.  Ingram,  T.  T.  1676,  C.  P.  2.  Mod.  44;  S.  C.  !  Mdd,S05; 

1  Freem,  195. 

hddniahu  a$iwnp»U  for  fifty  pounds,   with  ^^tionhijn  meruit.     The  defen- One  proiii 
deal  pleaded,  that  a(ler  the  promise,  and  before  the  commeocement  of  the  suit,  ise  mnv  be 
tbe  plaintiff  and  defendant  came  to  an  account  concerning  divers  stHos  of  mo-  p'o^^le^  m 
aej;  and  that  he  was  found  in  arrear  to  the  plaintiff  thirty  shillings;  where- ^L'*'^^''''f* 
npoo  in  consideration  of  the  defendant  promising  to  pay  bin  tbe  thirty  ehiU^eni^e      ' 
lioga,  tbe  plaintiff  promised  to  release  and    acquit  the  defendant  of  all  de»  breach;  b«t 
RMnda.     Demurrer  to  plea.     On  behalf  of  the  plaintilTit  was  submitted,  that  after  broacb 
tbougb  in  some  cases  one  promise  might  be  discharged  by  another,  yet  where  it  cannot  bs 
tbe  demand  is  certain  and  specific,  it  could  not;  and  as  the  plea  in  this  case  <lif<||^Arge4 
waa  in  tbe  nature  of  an  accord,  which  could  not  be  good  without  an  averment  )!^|'^,|^«^  ^ 
of  satisfaction,  it  ought  not  to  be  allowed,  Bro.   Accompt.  46.  48.     On  the    r  j^  1 
otber  aide  it  was  admitted,  that  where  a  matter  is  pleaded  by  ^^ay  of  accord, 
it  must  be  averred  to  be  executed  in  every  respect;  yet  that  the  rule  did  not 
apply  to  the  case  under  discussion;  for  the  defendant  having  pleaded  that  he 
and  the  plaintiff  had  accounted  together,  the  on£;ioal  contract  was  destroyed 
by  the  account;  that  tbe  defendant  had  been  discharged  from  fulfilling  the 
contract  by  parol,  and  that  fact  had   been  admitted  by  the  demurrer;  and 
tbat  it  could  not  be  denied  but  that  a  parol  discharge  of  an  assumpsit  was  good. 

Per  Cur,  It  has  been  always  admitted,  that  if  there  be  an  assumpsit  to 
do  a  particular  act,  and  no  breach  of  the  promise  has  been  coromttted,  it  may  ' 
ba  diacharged  by  parol;  but  if  it  be  once  broken,  then  it  cannot  be  discharged 
without  release  in  writing.  In  this  case  there  are  two  demands  in  the  deckf 
ration,  to  which  the  defendant  has  pleaded  an  account  stated;  the  plaintiff, 
therefore,  can  never  afler  have  recourse  to  the  first  contract,  which  is  merged 
in  tbe  account .  If  A.  sell  his  horse  to  B.  for  ten  pounds,  and  there  batiig 
divers  other  dealings  between  them,  they  come  to  an  account  upon  the  whole, 
and  B.  is  found  in  arrear  fire  pounds,  A.  most  bring  an  action  on  the  tnstmUl 
c9mpuUu$et,  for  he  can  never  recover  upon  an  indsbilatuM  astampftf. 

£mm  peat,. tit.  Account  Stated. 

(B)  In  Dbbt. 
L  Nbalr  t.  SnaFFiBLD,  M.  T.  1688,  K.  B.  Telv.  19^. 
Debt  on  bond.     The  defendant  pleaded,   that  af\er  the  making  the  bond  U  debt  ea 
and  before  it  came  payable,  tbe  plaiatiff  was  indebted  to  the  defendant  in  a*  bond  for -a 
load  of  lime  to  be  delivered  upon  request;  and   it   was  agreed  between  them,  jj**^^®"?.^ 
that  if  defendant  would  discharge  the  plaintiff  of  the  load  of  lime,  that,  in  |j^^  ^^^  ^ 
consideration  thereof,  the  plaint ST  would  discharge  the  defendant  of  the  bond,  oord'  snd 
and  wonld  accept  the  lime  in  satisfaction  of  the  bond,  and  alleged  in  fact  tbatsatisraciioa 
he  did  diacharge  tbe  plaintiff  of  the  lime,  which  the  plaintiff  accepted  in  dis-shoald  be 
charge  of  the  obligation,  and  then  acquitted  the  defendant  of  the  said  obliga- PJ®'*^®*^  *■ 
tion,  and  demanded  judgment  of  the  action.      But  on  a  demurrer  there  '^^as  ^j.*J^|j  *'J^ 
judgment  for  the  plaintiff,  because  the  defendant  had  pleaded  in  discharge  ofdi{i^n.  not 
the  obligation,  when  he  ought  to  have  pleaded  in  discharge  of  the   sum  con- ofthe  bead. 
taiaed  in  the  condition;  for  it  is  not  a  debt  simply  by  the  obligation,  but  the 
breach  of  the  condition  creates  the  debt;  so  that  if  the  conditixm  m  not  dis^ 
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eharced,  the  obligation  rematofl  in  force,  and  tbtfnaltev  of  the  defoace  m  not 
Bnt  if  the  pleaded  in  discharge  of  the  condilion,  but  of  the '  obligation,  and  the  plea  is 
debt  arise    therefore  bad. 

n^!ion°  2-  Preston  v.  Christmas,  M.  T.  1758,  C.  P.  2  Wils.  HSl    : 

without  a  ^^  &'>  action  of  debt  upon  a  bond,  the  defendant  pleaded  accord  and-gatni* 
condition,  faction,  viz.  that  be  released  to  (he  plaintiff  all  his  equity  of  redemption  of 
Mtisracticn  certain  lenements  in  satisfaction  of  sli  bonds  wherein  he  was  bound;  and 
bj  deed  on  upQi^  jeoim-rerjudgmect  was  given  for  (he  plainlifF,  because  this  being  debi 
Dleaded  for^^^^^  ^^  obligation,  under  seal,  i^ilhout  any  condiilon  being  stated  upon  the 
the  bond  it  record,  satisfaction  must  be  pleaded  to  be  by  deed;  for  wheoeveriadebt.iacre-i 
■eir  cannot  ated  by  deed  it  cannot  be  discharged  but  by  a  mailer  of  as  high  anaiure,  aad. 
be  diachar  not  by  an  accord  or  matter  in  pais. 

ged  with         See  Dal.  105;  1  Rol.  Ab.  1^8.  c.  60;  2  Rol.  96. 

OQt  tpecial  3    j^^  j^^^^  ^   g^^  ^^^  j^  ^,   ^^^^^  j,^    ^  p^.^^^  22. 

*'    r  ]^  1       To  Scire  facias  on  a  bond  given  to  ihe  crown  conditioned  for  the  paj^m'ent 
Or  if  the      ^  certain  excise  dulies,  defendant  pleaded  payment  after  (lie  day,  hut'belbro 
bond,  by  a  the  suing  out  of  (he  writ,  and  (hat  (he  crown  had  accepted  the  mooeji  iatiilt' 
noo-perror  diseharffe  of  the  obligation.     Demun*er,  and  joinder  in  demurren. 
manee  of '       Per  &o\     This  plea  cannot  be  supported,  for  it  is  perfectly  clear  froii>  the 
tlen^be       ^^^^^^  ^^  ^^^  condition,    that  if  ihe  duties  were  not  paid  within  the  year 
comes  ain    ^^^  ^^  was  to  become  single,  and   therefore  the  siibsequeot  payment  of 
Cle«  a  plea  ^^  duties,  after  the  expira(ion  of  the  year,  could  be  no  satlsfaotory  answer 
of  payment  to  the   claim  created  by  the  forfeiture  of  (he  obligation.     The  deiendanl 
after  the     should  have  pleaded  a  release.     See  4  Ann,  Blake's  case,  6  Co.  Rep.  4dv 
«!«u«'!li-^"^"*3^*^*"®''*'  ^-  Algood,  Parker,  5;  I^.d  Berkley's  case,  Plowd..  ftSe. 
«pMinoe«g3^.  Barllett'^case,  Parker,  277;  43  Gio.  3.  c.  132;  Noyes  v.   Uopgood^ 
lion,  iesa   Cio.  Jac  649. 
tsaabJa.^  (G)  Is  covenant. 

1.  Snow  v.  Franklin,  T.  T.  1699,  C.  P.  1  Lutw.  353. 
In  covenant  tvpon  inden(ure  between  (he  plaintiff  and  defeHd<int,  (he  defen* 
In  covenant  dant  pleaded  in  bar  accord  and  satisfaction  of  the  covenant  before  any  breach 
^breaeh  haa  been  committed.  On  demurrer,  exception  was  taken  to  the  plea  that 
•atislact^oa  *'*^  •?«>rd  was  pleaded  to  be  in  satisfaction  of  covenants,  which  the  defVn- 
ii  a  good  ^^^  ^"  ^"  P^"  admits  wore  not  broken  at  the  time  of  the  accoivl,  and  that 
plea;  for  the  plea  could  not  be  supported,  the  covenanls,  being  created  by  deed,  eoukl 
the  aoit  Mt  be  discharged  but  by  deed;  but  it  was  ronccded  that  accord  with  saliafae^ 
deea  not  ae  tKKi  would  be  a  good  plea  in  satisfaction  and  discliarsre  of  damages  upon  cove- 
d^  bat bw  ""*  broken.  Judgment  for  plaintiff.  OverroUng  Rabbet  v,  Siokee,  2  Roll. 
Uieaabea  *^-  '^''5  andsee  Yel.  125;  Blake's  case,  6  Rep.  436.  S.  C.  Cro.  Jac.  99. 
qoeot         by  Ihe  name  of  Alvin  v.  Blaque^  an^  I  Lutw.  57. 

hnmeh.       2.  Wtv»l  v.  Stapleton,  M^T.  1724,  K.  B.  I  Stra,  615,  S.  C,  8  Mod.  29«. 

On  a  writ  of  error  on  a  judgment  in  C.  P.  in  debt  wherein  tl»  plaintiff  had 

f^*f  ^V^^^*"^^^  ^***^  ^^  ®  wriilng  under  seal  be(ween  him  and  tlie  deCeodani  it  was 

meotUT  j^r®®^  '^*^  ^***  plaintiff  on  payment  or  tender  of  a  certain  sum  of  money  by 

not  be  plea  «?«^n^«"t  ?"  or  before  the  day  of  shutting  up  of  (he  books  should  transfer  to 

dad  in  oatia  °*"  ^^'- '^   South  Sea  Stock,  and  in  consideration  thereof  the  defendant 

faetioB  of  a«froed  that  he  would  on  or  before  the  shutting  of  the  said  hooka  accept  such 

oevoflaat    stock,  and  would  at  that  time  pay  for  the  same,  with  a  proviso  to  enable  the 

I   131  J  plaintiff  to  sell  out  such  stock,  if  the  defendant  did  not  accept  it;  the  plaintiff 

averred  that  he  was  at  the  South  Sea  House  on  the  day  of  shotling^the  books, 

and  offered  to  transfer  such  stock,  but  defendant  never  appeared,  on  which  1m 

floldtlwsame,  and  brought  his  action  for  fhe   deficiency.     The  defeodant 

•  Bat  althoogb  one  bond  cannot  be  pleaded  in  saiiaraction  oPanoiher.  yel  payment  of  a- 

leoB  nun  before  ibe  d.iy  in  fall  aat'nfHCtion,  and  acceprance  thereof  in  fall  aatiafacttoa.  may 

be  plodded  in  bar  lo  debt  on  bond,  becaase  parcel  of  ihe  debt  before  the  day  may  be  mere 

beneficial  lo  ihe  obligee  ih«n  the  whole  at  the  day,  and  the  valae  of  the  saiisfaciion    is   not 

Tnaterial.     Eilrenae  care,  however,  sbonld  be  observed  in  pleading   the  payment  of  part, 

that  It  be  made  apparent  on  the  face  of  ihe  plea,  that  the  part  paid  waf  given  and  accepted 

•a  «»  "»'5f «ti««: /•/ »f^i»»e  payment  of  part  be  only  slated  generally,  the  plea  will  be  bad. 

9ee  Cfo.  Els.  716;  Heb.  «8.  69;  Cro.  Car.  85;  Pinnel'a  caw.  f  Bap.  U7.fu 
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pleads  a  feofifaieAt  id  satisfaction;  bat  on  demurrer,  the  plea  was  unanimously 
holden  to  be  bad.     See  1  Com,  Dig.  Accord,  A,  2;  6  Vin.  438;  10  Vin.  5. 
"  S.     Rogers  v.  Payne,  E.  T.  1768,  C.  P.  Cited  I  Selw,  N.  P.  610;  S.  C. 

shortly  reported  in  2  Wils.  376. 

Th«  ptatmiff  being  seised  in  fee  of  a  ihesauage  and  lands,  one  parcel  of  A  cofoaanl 
which,  coasisting  of  about  one-third,  lay  contiguous  to  the  lands  of  one  E.  P.  ^^^  ****?*' 
in  consideration  of  a  sum  of  money  and  the  covenant  hereinafter  mentioned,  ,„g„^^*  gm, 
by  indenture  released  the  said  parcel  of  land  to  £.  P.  in  fee,  who  thereupon  only -be du 
coveDanted  for  herself  and  her  assigns,  that  she  would  fVom  timo  to  time,  and  charged  by 
at  all  times  thereafter,  pay  one  third  part  of  all  the  taxes  and  assessments  that  deed. 
should  betmposed  on  the  said  messuage  and  land.    The  parcel  of  land  catfte  (o 
the  defendant  by  assignment,  who  neglected  to  pay  one-third  part  of  the  taxes 
for  several  years.     The  plaintfflT  having  declared  Tor  a  breach  rtf  covenant,  tn 
the  yeani  lTd9,  1760,  ]» 2,  3,  4,  5.  and  0,  the  defendant  pleaded  that  in  Mt- 
diaeknas  Term,  1766,  he  commenced  an  Hction  against  the  plaintiff  and' one 
B<  J^'for  certain  trespasses  committed  by  them  upon  the  lands  and  goods  of 
the  defendant)*  and  thereupon  at'\erwards,  to  wit,  on  the  'i2d  January,  1*767,  it 
was  agreed  (not  saying  by  deed)  that  the  defendant  should  put  an  end  to  his 
mit,  and  that  plainliffand  R.  J.  should  pay  a  certain  sum  of  money  and  Costs, 
and  that  the  plaintiff  should  relinquish  all  damnges  and  demands  which  he  then      , 
bad  againat  the  defendant;  the  plea  then  averred,  that  the  defen^nt  did  not  ^"  action 
ftirther  prosecute  his  suit  against  the  plainliffand  R.  J.  and  prayed  judgment  °"^*  ^^^^ 
of  the  action.     Oh  general  demurrer  to  this  plea  it  was  objected  that  a  cove'^hQ  p^. 
aanl  to  pay  money  which  was  by  deed  could  not  be  discharged   without  deed;  ment  of  mo 
and  of  this  opinion  was  the  Court,  and  %ave  judgment  for  the  plaintiflT.  nejr  lies,  n«t 

Blake's  case^  6  Rep.  44,  a.  wlihsund 

4.     Deake  v.  Mitchell,  and  others,  H.  T.  1803,  K.  B.  3  East,  251.      {,"3^3  ^eTn* 

In  this  eaee  it  appeared  that  the  defendants  had  covenanted,  in  considera-'  -^^^  ^a^ 
tion  of  certain  leases  granted  by  the  plaintiffto  them,  to  pay  the  pIninttfFa  cer-  the  day  of 
tain  sura  by  instalments.     On  an  action  being  brought  for  the  recovery  of  one  payment 
of  the  tnatabneots,  the  defendants  pleaded  part  payment;  and  asto  the  residue,  ">"  V^l 
that  one  of  tho  defendants  had  given  his  promissory  note  for  the  payments  and  «"«"*  "nf 
to  aatiafaction  thereof;  the  plea  then  set  out  that  a  verdict  had  been  since  bb-  *f  "jf^ 
tatned  onthe  note.   Replication,  taking  issue  on  the  part  payment,  and  a  gen-  debt,'* 
eral  demurrer  as  to  the  payment  of  the  residue  by  the  note.  and  on 

Per  Cw\  It  should  have  been  averred  in  the  defendant's  plea  that  the  note  which  jadg 
was  accepted  in  satisfaction,  or  that  it  had  in  ftict  produced  satisfaction;  nei-"^"^  **" 
ther  of  these  facts  are  set  forth,  and  it  is  clear,  that  a  judgment  recovered  on  ^  *n°j  „- 
ihm  note  is  only  a  security  for  li»e  original  cause  of  action,  until  it  be  made  i^,,  }|'„p 
prodttotive  to  the  party.    Judgment  for  the  plaintiflT.    See  ^  Tidd,  1OO8;  Mac-  pear  that  it 
dcNiald  v.'Bovington,  4  T.  R.  8^25;  Branthwait  v.  Comwalleys,  cited  and  ap- was  either 
prored  of  in  Higgins'  case,  6  Co.  44,  b.  45,  b.  46,  a;  Basset  v.  Wood,  Litt.  accepted 
Kcp.  Id;  6  Co.  46,  a,  Ashbrooke  v.  Snape,  Cro.  KHz.  '240;  Pudsey's  case,  *•?  mi«^"o 
cited  in  Hooper's  case,  «  I^eJn,  J 10;  Pyers  v.  Turner,  Cro.  Etfa.  988;  ^^^^aaually^ 
ker  T.  Amys,  I  Lev.  261;  Brown  v.  Wootton,  Cro.  Jac.  73;  and  Yelv.  €7,    prodoced 
b.     Kate  v.  Waghorn,  H.  T.  1809,  C.  P.  I  Taunt,  4':28.  ii. 

I>eclaration  for  breach  of  covenant.     Defendant  pleaded  in  bar,  that  before    [  ld'2  ] 
aay  riolation  of  the  covenant  it  was  agreed  between  the  parties  that  the  defen-Tho  deliv 
dant  ehould  execute  a  bond  in  a  penal  sum,  and  that  the  plaintiff  should  accept  ^y  ^.^ 
tibe  seme  in  lieu  and  satisfaction  of  the  covenant,  and  that  defendant  had  ac-  i^raciion^be 
eordingly  executed  aiich  bond;  and  that  the  same  had  been  accepted  by  the  ^q^^  breach 
plaintin,  special  demurrer  to  plea,  assigning  for  cause  that  the  accord  and  sat-  i«  no  bar  to 
nfaction  was  alleged  to  have  taken  place  before  breach  of  the  covenant,   and  an  action 
that  it  did  not  give  the  plaintiff  a  better  or  more  sumnlary  remedy  for  any  da-  <>"  •  *^®^® 
mage  he  might  sustain  than  he  had  antecedent  to  the  accord.      The   Court '*'°^' 
were  clearly  of  opinion  that  the  plea  was  untenable,  and  that  any  argument  on 
it  was  unnecessary.     Vide  supra,  p.  ISO,  C.  1. 
6.  CoRDWSNT  v.  Hunt,  M,  T.  1818,  C.P.  8  Taunt,  696;  S.  C.2  B.  Moore,  660, 

The  plaintiff  as  a  tenant  of  a  farm  covenanted  with  tbe  defendant  as  landlord  A  re^^st 
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by  tlM  to  fetch  and  briog  all  timber,  Btone,  and  other  materials,  as  ahoold  at  any  time 
\^^^r  ?  ^unng  tb®  coDtinoaoce  of  the  term  be  wanted  about  the  erecting  of  athreahtng* 
aot  to  re  ™'^''  '^"^  ^^®  '^^^®''  covenanted  to  build  and  erect  the  same.  The  defendant 
friia  from  pleaded,  first,  that  with  all  necessary  and  convenient  speed  after  the  making  of 
ceMpteting  the  indenture,  and  during  the  .continuance  of  the  term  thereby  granted,  lo  wit, 
hti  OOV6  on,  Sfc^  he  began  to  find  and  provide  the  necessary  materials  for  building  and 
naot  it  Mt  erecting  the  mill  according  to  th»  effect  of  his  covenant  in  that  behalf,  and 
l»l«adabW  |^^^  afterwards,  and  whilst  he  was  finding  and  providing  such  materials,  and 
«oril.  before  a  reasonable  time  from  the  making  of  the  indenture  for  commencing  the 

actual  building  and  e-recting  of  the  mill,  had  elapsed,  the  plaintiff  request- 
ed the  defendant  not  to  build  or  erect  the  said  mill,  but  to  refrain  from  so  de- 
ing,  and  neglect  and  omit  so  to  do,  until  he  the  defendant  should  be  thereunto 
afterwards,  and  during  the  continuance  of  the  term,  requested  by  the  plaintiff; 
and  that  the  defendant  in  pursuance  of  that  request,  and  in  consequence  of 
the  plaintiff's  never  having  thereafter,  nor  before  the  determination  of  the 
term,  requested  the  defendant  to  build  the  mill,  he  did,  firom  the  time  of  making 
the  said  request,  until  the  determination  of  the  term,  neglect  to  build  the  tome 
or  cause  such  mill  to  be  built;  and,  lastly,  that  the  defendant  commiited  the 
said  supposed  breach  of  covenant  by  the  leave  and  licence  of  the  plaintiff  iar 
f  153  1  that  puipose  given  and  granted.  Demurrer  to  these  pleas,  assigning  for 
cause  that  if  did  not  appear  from  the  first  plea  that  the  covenant  had  be^  re- 
leased or  discharged  by  any  instrument  under  seal,  and  that  the  parol  request 
was  indefinite,  uncertaio,  Sfc. ;  and,  secondly,  that  the  last  plea  aUeged  a  keave 
and  licence  which  did  not  appear  to  have  been  granted  by  deed,  and  that  it 
was  in  other  respects  informal,  &.c.  Joinder  in  demurrer.  JPer  Cur.  The 
'  case  before  the  Court  must  be  governed  by  the  decision  in  Sellers  v.  Beck- 
ford,  1  Moore,  460;  and  Thompson  v.  Brown,  1  Moore,  358.  The  pleas  in 
their  present  form  neither  show  a  sufficient  release,  nor  do  they  amount  to  an 
accord  and  satisfaction.     The  plaintiff  is  entitled  to  judgment. 

(D)  In  trbsfass. 
Accord  and  satisfaction  is  a  good  plea  in  bar  to  an  action  of  trespass;  (9 
Rep.  78,  a;)  but  as  an  accord  without  satisfaction  is  invalid,  it  cannot  there- 
fore be  pleaded,  in  an  action  for  taking  and  seising  cattle,  that  it  was  agreed 
that  'Uhe  plaintiff  should  have  his  cattle  again/'  for  this  is  no  aatisfaction  for 
the  injury  done. 

]^^P^**         III.  HOW  TO  BE  PLEADED  IN  GENERAL. 

only  flUte  1*     Frbdbkick  v.  Gosfrioht,  T.  T,  1691,  3  K.  B.  Garth,  t37. 

the  accept  In  debt  on  bond,  the  defendant  pleaded  in  bar  that  he  gave  the  plaintiff  d^ 
soce  of  the  vers  goods  and  chattels,  and  that  he  had  accepted  them  in  satisfaction,  to 
thing  in  i«t  irhich  the  plaintiff  demurred.  Per  Cur,  The  plea  is  bad,  because  the  defen^ 
b  t  tbBt''t  ^^  '^^  ^^  pleaded  that  he  gave  the  goods  in  full  satisfaction,  but  only  that 
wot  citeQ  ^^®  plaintiff  accepted  them  as  such.  The  former  allegation  is  material;  it 
IB  lattsTae  Bhould  have  been  stated  that  he  gave  them  for  that  purpose.  See  Forms,  2 
tioo;  Obit  PI.  467;  Petersdorff's  Index,  4. 

S.     HiLLMAN  V.  Uncles,  M.  T.  169^,  K.  B.  Skin.  391.     S.  P.  Brbk  v. 
And  a  per  Savlor,  H,  T.  1665,  K.  B.  2  Keb,  3«2. 

feet  per  j^  trespass,  the  defendant  pleaded  that  the  trespass  was  committed  by  him 

oTThe^^  and  J.  R.  and  that  after  it  was  committed  it  was  agreed  between  the  plaintiff 
terms  of  the  ^°^  ^^e  said  J.  R.  that  J.  R.  should  abate  149.  due  to  J.  R.  from  the  fiither  of 
accord  the  plaintiff,  in  satisfaction  of  the  trespass,  and  averred  that  J.  R.  had  abated 
mait  be  the  said  14s.  Demurrer  to  plea.  Per  Cur,  This  plea  is  bad.  It  ought  to 
•hown.  bave  been  shown  how  J.  R.  bad  abated  the  14j.  as  bj  stating  that  the  father 
of  the  plaintiff  owed  her  so  much,  and  bad  paid  her  a  certain  sura  deducting 
the  14s.;  pleading  generally  that  she  abated  that  sum,  as  has  been  adopted 
Hence        here,  is  uncertain  and  bad. 

WW  ^-  OuTRAM  v.  RoLsTox,  T.  T.  1692,  K.  B.  2  Kcb.  51.  S.  P,  Bbbb  v.  Sat- 
that  the  LOR,  U.  T.  1663,  2Keb.  332. 

defendant       In  covenant^  the  breach  assigned  was  in  not  p&ying  8/.  a-yeari  and  not 
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porehaaing  lands  worth  100^     The  defendaot  pleaded  an  accord  that  he  had   [  1S4  1 
paid  party  not  saying  how  much;  and  that  for  the  rest,  the  plainttflf  was  to  en-  ^^  paid 
ter  and  take  the  profits  of  certain  lands;  and  tendered  an  issue  that  he  had  ^'^  ^tiho 
performed  and  paid.     Upon  demurrer,  it  was  objected  for  the  plaintiff,  that  J"  b6*ncc«D 
accord  is  no  plea,  but  the  Court  held  that 'although  an  accord  is  a  good  plea,  t«d  io  mis 
to  a  covenant  to  pay  a  certain  sum,  or  an  obligation  when  joined  with  other  Tactioa  ii 
things  uncertain,  yet  the  present  accord  not  mentioning  what  part  in  particular  l^d. 
he  had  paid,  was  void.  The  daliT. 

4.     Thevanion  v.  Penhollow,  E.  T.  1665,  K.  B.  Sty.  452.  Sauelin 

In  an  action  for  words,  the  defendant  pleaded  that  the  plaintiff  had  agreed  sg|i,fgciioB 
to  accept  three  jugs  of  beer  from  him  in  satisfaction.  The  plaintiff  demurred,  miwt  be  db 
-because  he  did  not  show  that  the  same  was  delivered  or  tendered  bj  the  de-tiactly  eu 
(endant,  and  therefore  the  plaintiff  had  judgment.  ^^  >»  ^^ 

5.     Paine  v.  Masters,  M,  T.  1723,  K.  B.  1  Stra.  573.  And'ihet  it 

Action  of  assumpsit  upon  a  promissory  note,  the  defendant  pleaded  the  de-^^,  aeoept 
livery  of  twenty  hogsheads  of  claret  in  satisfaction,  and  which  ipsiprctdj  the  ed  u  rach. 
defendant  (instead  of  the  plaintiff)  received  in  satisfaction.     On  a  general  de-  Semb.    M 
nrarrer,  it  was  objected,  that  the  averment  of  the  delivery  of  the  wine  to  the  ^H^'^E  <hat 
pJointiff  was  not  sufficient,  without  showing  his  acceptance  of  it,  which  was^^^^J^''' 
wanting  in  this  case  in  consequence  of  the  defendant's  name  bavins  baen  sub*- If/jQillf*^ 
Stitttted  f»r  the  plaintiff's.     And  cited  Salk,  6''i9;  and  the  case  of  Ha  wkshaw  certain 
V.  Rftwlings,  in  B.  R.  Hil.  3  Geo.  in  both  which  the  Court  held  that  the  bare  quantity  ef 
pleading  that  the  defendant  gave  the  thing  in  satisfaction,  without  showing  that  ^^^  *^°d 
the  plaintiflT  received  and  accepted  it  as  such,  would  be  insufficient.     Ei  Per^^^  plaiotiff 
C^.     Judgment  for  the  plaintiff.  m^^!!^ 

6.    Timber  v.  GARDmsR,  E.  T.  1712,  K.  B.  7  Mod.  224.  S.  P.  HianBH  ▼.  liol,,  {.nfli 

HiGDB!«,  T.  T.  1691,  Comb.  199.  eieot. 

Action  of  assumpsit.  Defendant  pleaded  (hat  he  gave  the  plaintiff  a  certain  Where  a  f* 
quantity  of,  &c.   and  the  plaintiff  accepted  it  in  full  satisfaction  of  the  promi- ^^I^J*^^  ^ 
sea.  Plaintiff  demurred,  and  defendant  joined  in  demurrer.    It  was  insisted  for  Jiil^fnciilli 
the  plaintiff  that  the  defendant's  plea  was  bad,  because  it  did  not  allege  that^f  i^^qq^^ 
the  defendant  gave  it  in  satisfaction.     5  Co.  Rep.  1 17.      Per  Cur.    If  the  de^  the  accept 
ieodant  gave  it  with  one  intention,  and  the  plaintiff  accepted  it  with  another,  aoce  most 
the  intention  of  the  donor  must  prevail;  but  the  question  here  is,  whether  the  ^^^^^^  "* 
words  (fijll   satisfaction)  tfhall  not  relate  as  well  to  the  verb  give,  as  the  word  '^^*.?^ 
accept,  especially  as  the  conjunction  ''and"  renders  the  present  case  distin*  feeftneot 
goislUble  from  the  decision  Fefcrred  to.  ^m  made- 

7.     Williams  v.  Farrow,  M.  T.  1782,  K.  B.  6  Mod.  82.  Bed  ^u.* 

To  an  action  of  debt  on  bond  in  London,  a  feoffment  of  land  in  a  different    |^  186  } 
eounty,  and  that  plaintiff  had  accepted  it  in  aalisfaction  of  the  bond,  was  plea-^  P*^  ^' 
ded  in  bar.     On  special  demurrer,   assigning   for  cause  that  the  acceptance  ^^f^j^  f"^ 
ought  to  have  been  alleged  to  have  taken  place  in  J^ondon,  it  was  said,  profeteins 

Per  Cur,  The  acceptance  must  he  laid  where  the  feoffment  was  made,  that,  to  iotwer 
being  local,  had  it  been  a  transitory  matter,  the  defendant's  plea  should  not  the  whole 
have  made  it  foreien.     See  2  Lev.  166;  Carth.  288;  41  Mod.  85;  Stra.  1 126.  declaratioo, 
8.  HorsiNscv  V.  Tabourdin  and  anothbr,M.  T.  1 8 1 6,  K.  B.  2  Chit.  Rep.303.  *'■* '«  ^^^ 

To  an  action  of  assumpsit  on  several  promises-,  the  defendant  pleaded  that  ^ 

the  plaintiff  accepted  iu  satisfaction  of  the  cause  of  action,  a  pipe  of  wine- 

Per  Cwr,     The  plea   professes  to  answer  the  whole  declaration;  when  in 
fact  it  only  answers  part;  it  cannot  therefore  be  sustained.     Judgment  for 

*  AeeordiAg  to  the  present  practiee,  onlem  a  particlar  place  be  fnateriaf  to  the  defeneer  . 
it  doM  not  appear  to  be  neceMary  to  state  any  place  where  the  fjicte  happened.  I  Saond. 
f.  n.  2}  Vio.  Ab.  Trial,  a.  pi.  20^  Com.  Dig.  Pleader,  e.  20;  Lntw.  1466;  Stephen  oa 
Pleader,  298.  300.  The  ralea  applicable  to  the  sobject  were  luminously  and  correctly  ex- 
poended  bj  I^ord  Chief  Janiice  Gyre,  in  Ilderton  v.  Ilderton.  2  H.  Bl.  161;  who  there 
stated  that  aidefend.mts  with  respect  to  traniiitory  metiers  are  obliged  to  lay  the  venne 
in  their  plcis,  in  ihe  place  laid  in  the  decl«iraiion.  and  iiince  the  siatnte  4  Ann.  e.  16.  $  6. 
has  directed  thai  the  jory  shall  come  d4  eorpore  eomitatu$,  the  law  ofienee  will  he  fonod 
Vo  be  very  snbseqaentklly  altered,  and  to  Ha  in  a  narrow  compass;  and  tbe  diatinetion  be- 
tween laying  no  venae  at  all  in  a  plea,  and  being  obliged  to  lay  the  same  vense  as  in  the 
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an  answer  plaintiff.     See  Willes,  55,  480;  1  Saand.  ^8.  n.  I,^,  b.  n.  1;  1  H.  K.  645; 

bmto  part  1  B.  &  P.  411;  6  Taunt.  C06;  Stra.  303;  I  Chit.  PL  oil. 

"  ***^-        9.  Fraxcw  v.  Crysell,  T.  T.  1822,  K.  B.  5  B.  &  A,  886;  S.  C,  1  D.  &  R. 

546. 
The  defend  ^^  '^  action  of  assumpsit  for  Ibe  recovery  of  19/.  the  defendaat  pleaded, 
am  cannot  that  afler  the  making  of  the  promises,  and  before  the  exhibing  of  the  pluntift's 
plead  10  an  bill,  the  defendant  paid  the  platntifT  1 91.  in  discharge  and  satisfactioo  of  the 
action  ofat  promises  and  undertakings,  and  the  plaintiff  received  the  191.  in  satiafoctioa 
MumpaU  nnd  discharge  of  the  said  promises  and  undertakings;  to  Which  the  plaintiflTrs- 
rhe^debT'in  P'^®^  ^  ^''^^'  °"^^  ^"^  before  such  payment.  Demurrer  and  joinder.  In  support 
diacharffe  of  the  plea  it  was  argued,  that  although  the  word  ^^damages'^  had  dot  beeo  insert- 
of  iheprom  ed  in  the  plea,  the  omission  could  not  be  considered  as  forming  a  tnaterral  ob« 
isea  and  an  jection,  because,  immediately  on  the  payment  of  the  debt,  the  plaintiff's 
'^®'"J**'"'8**right  of  action  terminated.  Scd  Per  Cur.  There  is  no  satisfaction  of  the 
ao'ataUnir  pl&iQtitf's  damages  averred  in  this  plea,  and  the  plea  cannot  be  supported, 
that  it  was  Satisfaction  of  the  defendant's  promises  and  undertakings  is  not  sufficient;  it 
accepted  in  has  always  been  held  necessary  to  include  satisfaction  of  the  plaiotiff^s  da- 
diacharge  mages.  The  cases  which  have  been  cited  as  instances  of  a  contrary  deter* 
of  the  dam  miQ^^on^  do  not  govern  the  present  case,  because  in  one  and  allof  tliem 
^f^oo  -I  ^^>^  decision  has  turned  upon  a  peculiar  form  of  issue,  which  rendered  the 
*-  i  addition  of  the   word  damages  unnecessary.     In  Dixon  v.  Parkes,  1   Eep. 

109,  the  action  was  brought  u{K>n  a  bond  not  bearing  interest,*  cooseqUBntlj 
'  when  the  principal  was  paid  there  was  no  breach,  and  there  were  no  damages 
arising  to  the  plaintfff  of  which  the  defendant  could  plead  satisfhction.  Bat 
the  case  of  Perry  v.  Odingsell,  4  Mod.  Rep.  250,  is  an  authority  in  expresa 
centnadiction  to  the  argument  contended  for  on  the  part  of  the  present  defend- 
ant; and  upon  that  authority,,  and  the  grounds  already  stated,  the  plaintiff  ia 
entitled  to  the  judgment  of  the  Court. 

10.  RicHLErv.  Prone,  H.T.  1823,  K.  B.  I  B.  &0.  286;  S.  C.  2D.  fc  R.66I. 
In  an  action  for  use  and  occupation,  the  defendant  pleaded  that  he  had  de- 
livered to  the  plaintiff  a  ton  of  hemp,  and  one  hundred  weight  of  tallow,  io  8»* 
Pita  af  de  visfaction.  On  the  production  of  an  affidavit  that  the  plea  was  in  every  way 
Itvarj  of  falsO)  the  Court,  without  delivering  any  public  opinion,  made  a  rule  absoiote 
'^Jt^  that  the'plaintiff  should  be  at  liberty  to  sign  judgment.  See  10  East,  257;  d 
Uort  tf^  B.  Sf  P.  395,  398;  7  East,  383;  2  N.  R.  188;  4  Taunt.  668;  3  Taunt.  3»; 
action  for    I  Chit.  Rep.  6^^  n.  665,  n. 

Hie  and  oo  11.  Merrington  v.  Beckett,  T.  T.  1813,  K.  B.3D.^R  2»I;  S.  C.S& 
eopattoB.oft  &.C.  81. 

H^foi^t  ^^  ^^  cause  being  shown  against  a  rule  nisi  for  the  plaintiff  to  sign  judgment 
jadaiaant  al  ^  ^^"^  ^^  '  P'^^  ^^  ^^  affidavit  that  the  plea  was  false,  it  appeared  that  th« 
lowed  to  da  f^^^*'^^^'^  was  for  goods  sold  and  delivered  to  the  defendant,  and  thai  the 
isignad  aa  plea  was  the  delivery  of  other  goods  to  Hie  plaintiff,  which  he  received'  id 
Cor  want  of  full  satisfaction  of  his  debt  Per  Cur.  ha  this  case,  although  the  defendant 
*  P***' ^•*' is  an  attorney,  he  is  to  be  considered  like  any  other  suitor  of  the  Courli 
^idT^fra  ^^^  ^^  would  break  in  on  many  principles  of  law  to  oblige  a  party  to  verify 
TbelC^rt  ^'^  P^^^  ^^  oath.  At  the  same  time  that  we  endeavour  to  protect  suitors 
will  not  ra  from  unnecessary  eipences  and  long  delays,  we  must  take  care  that  defond- 

? [aire  a  de  ants  are  not  prejudiced.  To  question  the  truth  of  a  plea,  we  ahoald  be  io- 
endantto  fringing  On  the  province  of  the  jury.  We  therefore  at  present  do  not  lay 
venf)'  bid  ^j^^n  ^^  general  rule,  but  (he  practice  may  be  pursued.  We  will  either 
cordand^ui  J^^f^^^  ^  ^^^^  ^^  court  respecting  ihe  practice,  or  recommend  the  legislature  to 
itfaction,  interfere.  It  was  held  by  Lord  Holt,  in  Pierce  v,  Blake,  2  Salk.  515,  that  the 
nor  call  on  Court  could  call  on  the  defendant  to  show  by  what  authority  he  filed  a  sham 
the  atior  plea,  but  we  think  that  we  cannot  safely  follow  that  authority.  The  old  prac* 
ney  to  lay  n^.^  f^ygt  ^t  present  remain,  and  we  will  think  of  a  remedy  for  it.  Rule  dis- 
aoihTo.hy'*    charged  without  costs, 

be  has  pat  declnration,  will  be  a  difference;  and  the  principle  now  ia,  that  the  place  laid    in   the  doo" 
the  ^ea  on  l^^ration  drawi  to  it  the  trial  of  every  thing  that  i«  transitory;  and  it  ahooid  aeem   that  nei-' 
(ha  reeard.  *^*'  forma  of  pleading,  nor  ancient  ralea  of  pleading  aatabiished  on  a  difiereat  pruicipUy 
on|bt  now  to  prevaili 
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IV.  REPLICATIONS  TO  IN  GENERAL. 
1.  YouNOT.   RaD0.  M.  T.   1695.  K.  fi.  5  Mod.  86*;  Comb.  340.  S.  C.  2 

Salk.  627;  S.  C.  Carth.  347;  S.  C.  12  Miftd.  85;  1  Lord  Raym.  60.  S.  C. 

To  an  action  of  indelniahu  assumptity  the  defendaat  pleaded  in  bar  that  he  The  r«pli 
gave  the  platatiflT  a  beayer  hat,  which  the  latter  accepted  in  discharge  of  the  ^^^^  "^7 
debt;  the  plaintiff  in  his  replication  protested  that  the  defendant  did  not  give  ^2|j|^^\b« 
the  hat  in  aatiefiiction,  and  traversed  the  acceptance.     On  demurrer  to  the  SeliYery  of 
plea,  it  was  contended  that  the  traverse  was  immaterial;  for  the  giving  is  the  the  ehattat 
easential  matter  which  ought  l#'4iave  been  traversed,  and  not  answered  by  in  ntisfa«f 
protasCatioQ*     On  the  other  side  it  was  argued,  that  either  the  delivery  or  ac^^><^''>  *^^ 
ceptaoce  in  satisfaction  might  be  traversed,  at  the  election  of  the  plaintiff.  [^q    f" 

Per  Cur.     Where  matter  is  pleaded  by  way  of  accord,  it  is  issuable;  but     ^        ' 
if  the  accord  be  not  executed  by  giving  and  receiving,  it  cannot  be  pleaded   i   ijt^  i 
in  bar  to  the  action.     Both  allegations  are  traversable.     In  this  case  the  deni*   ^ 
al  of  the  acceptance  implies  that  the  thing  given  was  not  as  satisfaction.    See 
Pinnerscase,5Co.  117;  Moor.  677;  Style,  263;  Cro.  Etiz.  68;  2  Brownl. 
1071;  3  T.  R.  24;  1  Com.  Dig.  Accord,    E.;  Precedents,  Petersdorff's 
Index,  5. 

2.  Taylor  v.  Baker.  M.  T.  1694.  K.  B.  5  Mod.  136. 

QtUMhim  siemti  for  work  and  labour,  and  an  account  stated  for  51.    Theoratgttive 
defendant  pleaded,  that  it  was  agreed  between  him  and  the  plaintiff,  that  the  ih*  tgrsa 
defendant  should  give^  and  the  plaintiff  should  accept  a  bill  of  61.  in  satisfao-  "Mat  te  ae, 
tion  of  what  was  due  to  him,  and  that  he  did  accept  such  a  hill  according  to  the*^^* 
agreement    The  plaintiff  replied »  prolestandoj  that  he  made  no  such  agree- 
ment;  fnttestando  etiam,  that  there  was  no  such  bill  given:  proplacUo  dtctf, 
that  it  was  under  seal.     And  upon  demurrer  to  the  replication,  it  was  held 
good. 

3.^Hawxshaw  v.  Rawlinos.  H.  T.  1716.  K.  B.  1  Stra.  23. 

Pehl  on  bond;  the  defendant,  after  oyer,  by  which  it  appeared  that  he  IUK<I  Or  allste 
two  other  obligors  joined  to   pay  money  at  a  future  day,  pleaded  payment  at  ii^t  he  did 
the  day  by  the  other  two  obligors,  and  an  acceptance  by  the  plaintiff  in  satis-  ast  aeeepi 
faction;  the  plaintiff  protesting  that  the  two  other  obligors  did  not  pay,  replied  in  tatiifao 
thai  ho  did  not  receive  in  satisfaction  modo  et  forma^  and  upon  this  issue  a  tiaa  moda 
verdict  was  found  for  the  plaintiff.     It  was  moved  that  a  repleader  might  be  '^/^"^> 
awarded,  for  that  this  is  an  immaterial  issue,  the  payment,  and  not  the  receipt, 
being  proper  to  be  put  in  issue;  and  that  the  action  against  the  defendant  was 
quaUnus  upon  a  single  bond,  and  then  the  payment  will  be  only  equivalent  to 
a  pi^iiiant  by  a  stranger.     But  the  Court  said  that  although  payment  by  a 
stranger  bo  not  a  legal  discharge,  yet  acceptance  in  satisfaction  is.     There 
are  two  requisites  to  work  a  discharge,  1st.  payment,  2d.  acceptance,  and  a 
traverse  of  the  acceptance  is  an  argumentative  denial  of  payment.     There 
can  be  no  payment  in  satisfaction  without  an  acceptance  in  satisfaction;  and 
a  ihe  pUimiff  says  that  he  did  not  accept  in  satisfaction,  the  consequence  is, 
that  it  Was  not  paid  in  satisfaction;  the  judgment  was  given  for  the  plaintiff. 

V,  WHEN  EVIDENCE  UNDER  TKE  GENERAL  ISSUE. 
1.  Paramour  v.  Johnson.  E.  T.  K.  B.  12  Mod.  376;  S.  C.  1  Lord  Raym. 
.  266;  S.  P  admitted,  Fitch  v.  Sottoft.  T.  T.  1814.  5  East,  230.  Martin  Aaaard  aad 
v.  Thmmton.  E.  T.  1802.  4  Esp.    180.  Huxham  v.  Smith.  H.  T.  1809.  ntidaetioB 
2Campb,  19.  maybajiv 

Per  Holt,  C.  J.  It  is  an  indulgence  to  give  an  accord  with  satisfactien  "nSaocala'es 
evidence  under  the  plea  of  non  aasumpsUj  but  the  practice  is  crept  in  and  ^<>^  g^mp§iimm 
issetUed.     See  1  Chit.  pi.  472;  1  Phil.  £v.  131;  1  Selw.  N.  P.  119.  darihegaa 

2.  LvNE  v.  Afplegate.  M.  T.  1816.   1  Stark.  97.  %n\  iMaa. 

DecTaraffon  for  words;  plea,  the  general  issue.    It  was  proved  that  an  agree-    [  138  ] 
ment  had  been  entered  into  on  the  part  of  the  plaintifi*  that  he  would  wave  Or  in  aa  aa 
his  action  for  defamation  in  consideration  of  the  defendant  destroying  certain  "f°_^°  "* 
docuneots  La  bis  possession^  or  which  might  afterwards  come  iato  his  posses- 
.  VOLv  t.    '  .13 
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sion;  and  that  the  defendant  in  pursuance  of  this  agreement,  had  destrojod 
0ome  of  them.     Per  Lord  Ellenborough.     This  is  a  good  defence  to  the  ac- 
tion, and  admissible  under  (he  general  is^ue.     See  3  Burr.  753;  S.  C.  1  Bl. 
Hep.  38^;  I  Wils.  45;  2  Saund.  155.  a.  n.  4;  2  Vsn.  Abr.  1 1  pi.  S7;  Sid.  45. 
3.  Doe,*  DBM  Hill  v.  Loe.  T.  T.  18 12.  4  Taunt,  459. 
l^at  O0t  in       Action  for  mesne  profits;  plda,  general  issue.     At  the  trial  evidence  was 
"«*?••■•*'    offered  of  an  agreement  between  the  parties^to  waire  the  costs  of  the  actioa 
L  ^'^r  J  of  ejectment,  and  that  the  plaintiff  had  accepted  rent  of  the  defendant  stibse* 
•faccoont  ^^'^"^^y  *^  •**"'  arrangement  having  been  entef^d  into;  but  evidence  of  thess 
most  be      (^<^^s  were  holden  inadmissible  by  the  jtidge  at*  the  trial,  and  the  court  after- 
brought       wards  approved  its  rejection.     See  7  Burr.  1353;  2  Wils.  173;  1  Sira.  €1. 
where  mon  ■  ■ 

ey  has  been  ^cCOttltt,  SlCtfOtt  Of -t—See  tit.  Account  stated;  BailmeBt;  Gusrantce; 
*    ®'*^ **  Money  had  and  received;  Principal  and  Agent. 

I  Sartfcoiar  I-  ^^  WHAT  CASKS  IT  IS  OR  IS  NOT  MAINTAINABLE,  p.  139. 

purpose.  Ih  OF  THE  PARTIES  TO  THE  ACTION,  p.  141. 

and  he  has  III.  OF  THE  DECLARATION,  p.  141. 

laid  oat  IV.  OF  THE  PLEAS  IN  BAR  TO  THE  ACCOUNT,  p.  143. 

part  of  it;  y   OF  THE  WAGER  OF  LAW,  p.  144. 

#ere  !.m"*  ^I.  OF  THE  JUDGMENT  TO  ACCOUNT,  AND  PUTTINO  IN 

out  an  in  BAIL  THEREON,  p.  145. 

dtbitatui  VIL  OF  THE  APPOINTMENT  AND  AUTHORITY  OP  THB 
a$$umptit  AUDITORS,  p.    146. 

"•• .' V*?>  VIIL  OF  THE  PROCEEDINGS  BEFORE  THE  AUDITORS,  m  141. 
lVA::^i    IX.  EXECUTION,  p.  160. 

expended  " 

to  another  I.  IN  WHAT  CASES  IT  IS  OR  IS  NOT  MAINTAINABLE. 

porpoeethe  I,   Hartap  v.  Wardlove.    E.  T.    I6a2.   K.  B.  2.  Sbowv301 . 

Utter  reme  ^„  action  of  indtbUatu^  assumpsit  does  not  lie  against  a  man  where  be  lias 
o^opr/d'^  received  money  from  the  plaintiflT  to  lay  eat  to  a  particular  use,  and  he  ha» 
Btfi  an  AC  ^^^^  ^^^  P°^^  accordingly,  for  then  he  onght  to  be  called  to  account  for  the  sane 
tioQ  6f  ae  hy  action  of  account;  but  if  none  were  laid  out,  then  an  indebiiatus  anump$it 
count  k  he  lies  to  recover  back  the  money;  so  if  it  were  expended  to  another  purpose^ 
cMury       for  there  the  sum  is  certain,  and  may  be  demanded  as  a  debt.     Sae  Hob.  909; 

Ty  ii  dX"  ^'^'*-  ^*'*'  ^^'  ^  ^'''-  *^®P  ^^'  P.'^®"'  ^^>  *  ^^^'  ^-  **•  ^'  ^^-  ^^f 
ered  to  a      ^*^*  ^oo*7  h^d  and  received. 

defendant     '  2.  Anonymous.  T.  T.  1795.  K.  JB.  II  Mod.  92. 

generalljto     Per  Holt,  C.  J.     Where  money  is  delivered  to  a  pftrty  not  in  payment  of 

make  par    debt,  but  ad  cmnpuiandiun  or  fnerchandizandmnj  the  remedy  must  be  an  aetidr 

■lerchan     ^  »«coinitj  in  which  the  defendant  shall  have  the  benefit  of  an  aceount' 

dize  for  the  *"*•         ^    „  ^ 

benefit  ef  3.  Sfurrawat  V.  RooERs.  E.  T.   1700.  K.  B.  rS  Mod.  61  >. 

theplaioiifr.  Hoh,  C.  J.  If  A.  take  goods  from  B.  to  account  for  them  if  they^  cmm 
There  ie  a  (o  ak:count,  though  A.  gives  no  true  account,  yet  if  B.  has  agreed  to- it,  it  i» 
betw^e^a  ^*^**  "^  *^  ""®  receive  goods  of  another,  and  expressly  promise  to  be 
delivery  of  accountable  for  them,  or  to  give  an  account  of  them,  case  will  lie  if  he  will 
money,  Jtc  ^^^  account  upon  that  promise;  but  upon  a  general  bailment  of  goods  without 
aponao  ex  &  particular  promise  to  account,  then  the  sole  remedy  is  by  account.  And  if 
preaa  prom -one  covenant  or  promise  specially  upon  receipt  of  goods  to  be  aoeountable 
coonVa  d  ^^^  ***®'"'  '^  ^^  ^^'*  "^^  account,  action  upon  the  covenant  or  promise  will  lie^ 
»  delivery   ®"^  *"  action  of  account  lies  upon  the  general  receipt. 

gMerally;  *  1  Phil.  Ev.  134;  2  Selw.  N.  P,  1270.  Or  in  an  aeiionef  debt  on  ■  epeeiality,  Repi 
oB.tha  for  1.1^;  ^oiu.  Di^;.  tit.  Pleader;  2  W.  18;  bat  under  the  plea  of m7  debitix  woald  be  adoiie- 
iniMr  as         'i^lo  in  evidence.     See  12  Mod.  376. 

sunif^iit  t  The  proeeedinge  in  an  action  of  eceoant  being  intricate,  dilatory,  «ad  tipeaaiin,  itiif 

lioa^  HI  the  "^^^  alwotit  obsolete,  eapeeialty  a«  a  preference  in  given  to  the  modern  and  more  effective 

latter  ae       practice  either  of  topporting  an  acti«>n  for  money   had  and   received;  or  if  the  matter  be 

coaat  qbIj.  of  a  coropKcated  nainfe,  by  proceeding  in  a  court  of  eqnity,  where  the  plaintiff  caa  obtaio 

a  diMovery  of  books  and  papers,  and  have  the  benefit  of  lbs  dofeadaat'a  oath,  who  oa  the 

other  hand  is  entitled  to  all,  both  legal  and  eqaitabla  allowaaces.    8ooEq.Ca.Ab.  ft; 

Thonpsoo  V.  Lambo.  7  Yes.  S88, 
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4.  Ajioif.  T.  T.  C.  B.  1 1  Mod.  92.    S  P.  Kbt  t.  Gordon,  E.  T.  C.  1700,Bvt  on  dim 

K.  B.  12  Mod.  621.  applicaiio. 

If  monej  be  given  to  another  to  buy  goods,  and  he  neglects  to  purchase     "^p^^J 
them,  for  this  breach  of  trust  the  plaintiff  has  an  election  to  bring  either  debt  or  a^pnlticaiiir 
aoeouat.     Per  Powell,  J.  service, 

5.  PouLTBE  V.  Cornwall,  M.  T.  1705-6,  K.  B.  1  Salk.  9.  S.  P.  KeTvGoR-Oronrefa 

DON,  E.  T.   1700,  12  Mod.  521.  *  »» to  ac 

IndebiMui  o$$umpnl  for  money  received  ad  compiUandum.     Verdict    for  ^*?"^'  ^^ 
pUuntiffl     It  was  moved  in  arrest  of  judgment  that  thisbction  did  not  lie,  as ^\^iq.  i^^^ 
the  appropriate  remedy  was  an  action  of  account.     Per  Cur,     The  verdict  debt  ot  in* 
baa  aided  the  declaration;  for  it  must  be  intended  there  was  proof  to  the  jury  debitatas 
thai  the  defendant  refused  to  account,  or  had  done  some  other  act  that  ren- ■<»«'" p^'^t    y 
derad  him  an  absolute  debtor.     See  Hob.  S!09;   1  Rol.  Rep.  259;  Cro.  Eiiz.  l'<^*  "^"j!  "^^ 
644;  Owen,  86.  V       *  .    [•'J/j:^^^; 

6.  Anonymous,  E.  T.  1700,  K.  B.   12.  Mod,  509.  vvill  be  pr* 

In  aeooaftt  it  appeared  in  evidence  that  A.  gave  a  note  on  C.  to  B.  to  re-  Bume4. 
ceive  the  mooey  for  the  use  of  A.;  B.  being  indebted  to  C,  C.  accepts  his  |  t40  ] 
own  Bote  froBB  !p.  in  discharge  of  B.'s  debt;  held  that  account  was  the  proper  Ab  action 
form  of  of  action.  «/  »*^«»»n* 

7.  Wilkin  v.  Wilkin,  H.  T.  1689,  K.  B.  1  Salk.  9;  S.  C.  Garth.  89.       J;~  '^J^^^ 
In  aasuropeit,  the  plaintiff  declared  that  the  defendant  having  proposed  to  r^peived  by 
go  abrood,  ho  delivered  to  him  a  box  and  goods,  which  the  defendant  promised  the  defend 
to  diapoeo  offer  him,  and  to  eive  him  an  account  thereof  on  his  return.     Plea  ant  to  the 
io  abatement,  that  he  was  the  plainiiflT's  bailiff,  and  had  merchandised  the  P^'***'^*"  * 
goods;  and  that  the  plaintiff  ought  to  have  an  action  of  account,  and  not  an  ac-  S^^ 
tiott  on  the  case.     Per  Cur.  This  plea  cannot  be  supported;  for  the  present  ii^^^^  I,  ^il 
actios  beiog  founded  on  an  express  promise,  assumpsit  lies  as  well  as  account,  eipraai  pra 
mid  the  plaiiitiff  bad  his  election  to  adopt  either  of  the  two  remedies.     Judg^  miee  the.  . 
ment  for  the  plaintiff     In  the  report  of  this  case   Garth,  89.  it  is  said  that  plaiaiiflThM 
Lord  C.  J.   Hoh  declared  he  would  not  let  the  plaintiff  give  all  the  account  ^.^f*"'*^ 
in  OTidonoe,  or  enter  into  the  particulars  thereof,  but  thai  he  should  direct  his  [her  a?  *!* 
proof  ooly  as  to  the  damages  he  had  sustained  by  not  accounting  according  to  eoaa4  orm 
Iho  promiae,  for  he  would  not  ravel  into  an  account  in  such  actions.  "  $ump9U*-^ 

8.  Scott  V.  M'Intosh,  T.  T.  1808, 2  Camb.  238.    S.  P.  Lincoln  v.  Park. 

1760,  K.  B.  2Keb.  781. 
^KfeMo/tis  MmmfsH  for  brokerage  and  commission,  with  the  usual  monej  Where 
coaata  and  accounts  stated.     Plea,  non  assumpsit.     It  appeared  that  the  ao-  ^^^^%  '^  *  . 
iioa  had  boon  brought  to  recover  the  balance  of  a  lonff  and  complicated  run^  ^^^|"^^^* 
ning  aecooat  between  the  parties,  a  merchant  and  broker.     Per  Lord  Elle»-  tw^n  mer 
terovgh.     Thia  is  not  the  proper  tribunal  for  investigating  complicated  mutu«-  chapi  and 
id  deauuids*    The  plaintiff  should  have  brought  an  action  of  account,  when  broker 
onditors  would  have  been  appointed,  who  could  have  done  justice  to  the   pan-  ^^^  ^^J 
ties  without  occasionhiif  any  ioconvenienoe  to  the  Court  or  jury.     ^^^"^i^J^^'ig^ft 
nonsoitod.     SeeTri.  per  Pais,  407;  Gilb.  Law.  £v.  192;  Farrington  v.  Lee,  ^^^Q^.^f  ^ 
1  Mod.  969;  Saodos  v.  Blood wdt,  W.  Jones,  401 ;  Owston  v.  Ogie,   13  £ast,  eonnt.* 
696.  aad  supra,  7... 

9.  Tompkins  and  othsrs  v.  Willshbar,  K.  T.   1814,  C.  P,  5  Taunt.  491'; 

1  Marsh,  115.  S.  C.  Arnold  v.  Webb.     Western  Spring-Assizes,  1814, 
5  Taunt,  432,  notis.  S.  P. 

This  was  an  action  to  recover  the  sum  of  104(.  on  a  balance  of  accounts,  ^o^  for  the 
Tho  piaintiffii  were  bankers,  with  whom  the  defendant  had  kept  cash,  ^n^^^"^  ^^ 
•1808  a  balance  was  struck,  and  from  that  time  till  1811  many  sums  had  been  ^a$9ump$it 
paid  in  and  drawn  out  without  any  balance  having  been  adjusted,  and  it  was  \\^  ihough 
then  found  that  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  sought  the  itemi  . 
to  bo  recovered  by  the  present  action.  Per  Cur  An  action  of  account  is  ap-  on  each 
plicable  where  the  plaintiff  wants  an  account,  and  cannot  give  evidence  of  his  '"^®  "^^  **" 
right  without  the  aid  of  the  facilities  that  action  affords.     But  here  the  plaintiff"™|?'^|4j  ^ 

*  8m  Cam.  Dig.  lit.  Aetien  open  the  ease  npon  AtiumpsU^  A.  1.  where  it  is  laid  down 
thai  a$§mmp$ii  lies  ia  every  eaee  where  aceoant  woeld  lie,  aad  refers  to  I  Salk.  9. 
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Cakes  up  the  balance  stated  on  the  account,  proceeds  with  bii  eindeacethrAii||h 
manj  other  items,  and  establishes  a  balance  due.  It  is  therefore  impossible 
to  say  that  an  action  of  assumpsit  will  not  lie  for  that  bidance.  The  caae  of 
Scott  y.  Mcintosh  {9upra)y  which  has  been  cited,  was,  a  case  which  aerar 
could  have  been  tried,  and  there  is  a  decency  in  counsel  in  not  pressaag  such 
a  caae  to  a  conclusion. 


11.  PARTIES  TO  THE  ACTION. 
GoDFftET  V.  SiUffDERS,  E.  T.  1709,  3  Wib.  73. 
Jsist  fttc  ^       Per  Cur.    Joint  factors  or  co-bail ifis  are  like  oo-obHgers,   and  are  answer 
rZ  ^'  ^tL  ^^^  ^"^  ^"®  another  for  the  whole;  for  if  only  the  factor  who  actually  embesa- 
•d'ioiLt    ^^'  ^^^  effects  was  answerable,  it  would  be  the  same  as  if  that  one  were  only 
Ir,  thovsh  entrusted;  heace  a  plea  before  auditors  that  the  defendant  was  joiat  hailiU 
obI;  000     with  A.  and  that,  with  the  consent  of  the  plaintiff,  he  delivered  over  to  A.  aH 
bo  tbo  acts  the  effects,  is  bad,  because,  by  making  them  joint  baiiifis,  the  plaintiff  gave 
•1  dofaaltor  gy^ii  consent  originally,   and  consenting  to  the  transfer  is  nothiap  vnleas  the 
plaintiff  had  also  discharged  him  of  the  account.     Every  consignaeat  totve 
factors  jointly  imports  a  consent  by  the  consignor  for  them  to  trust  oneaaotber, 
.  but  both  are  answerable  and  accountable  for  the  whole,   though  they  hara  a 
right  by  the  contract  to  deliver  over  to  one  another. 

See  Goore  v.  Danberry,  2  Leon.  75,  76;  Waueh  v.  Carver,  S  H.  B.  05; 
Bro.  tit.  Charge,  pi.  49;  Cowp.  814,  in  notis;  7  Taunt.  403;  3  Marsh.  43?. 
Sea  post,  tit.  Partners. 

III.  OF  THE  DECLARATION. 
A  dockra  *•  Bishop  v.  Eagle,  M.  T.  1707.  K.  B.  II  Mod.  186. 

tioB  afUMt  Tha  declaration  charged  the  defendant,  as  churchwarden,  with  haviag 
s  racoivor,  ceived  severalssuros  of  money  from  the  parishioners  without  partioularfy 
■tstlog  that  eribing  them  by  name.  The  defendant,  in  his  plea,  negnlived  that  he 
doTendinit  churchwarden.  On  a  motion  in  arrest  of  judgment  it  was  contended  that  the 
■oreral  declaration  ought  to  have  disclosed  by  whose  hands  the  defendant  had  reoeiv- 
oanu  of  *^  ^^®  several  sums  of  money,  and  that  the  allegation  per  manas  paToohiaMH 
BBonoy  by  rum  was  too  general  and  unspecific.  The  Court  concurred  m  this  opinion, 
the  hands  and  the  judgment  ww\  accordingly  arrested. 

K^Ii^  2,  Walker  v.  Holvoat,  M.  T.  1704,  C.  P.  1  Com.  Rep.  272. 

tHtboor^'  In  account  by  one  tenant  in  common  againt  another  as  bailiff,  and  also  as 
sistiog  receiver  of  so  much  profits  of  the  lands  held  in  common,  end  for  ao  anich  nw- 
thoD  ptr  sey  by  the  defendant  received  to  the  plaintiff's  use,  the  defendant  demnmd, 
tieolorly  if  it  not  being  alleged  from  whose  hands  he  received  the  money.  Bat  it  wat  ur- 
^''  I  ^^^  ^^'^  ^^^  validity  of  this  exception  was  taken  away  by  4  4*  5  Anne»  c  IB. 
Wh  which  gives  account  to  one  tenant  in  common  against  another;  so  that  it  ap- 

tfcttrpir     P^"^'"S  by  the  declaration  that  they  are  tenants  in  common  it  is  sufiictcnt, 
tiesUncsD  without  saying  by  whose  bands  the  profits  were  received.     Sed  aea  aMasoliir; 
not  bo  oist  Tbo  statute  only  authorises  one  tenant  in  common  to  charge  the  other  as  bat- 
ed, tbo  do  liff.  At  the  common  law,  account  did  not  lie  by  one  tenant  in  common  against 
^'u  Li    ^**  companion,  unless  where  express  authority  was  given  to  take  his  part,  and 
Sumd  w  ?''*°  ^  '^■*  chargeable  as  bailiff,  but  now  by  the  statute  he  may  be  charged 
hsUiK        i^hareeeives  his  companion's  share,  though  without  his  privity,  yet  he  ought 
to  be  charged  as  bailiff  by  the  express  words  of  the  statute,  and  cannot  be 
charged  as  a  receiver;  and  therefore,  as  the  declaration  charges  hm  as  a  bai- 
liflT,  and  also  as  a  receiver,  it  ought  to  be  shown  by  whose  hands,  as  at  cooi- 
mon  law.  Judgment  for  the  defendant.  See  21  E.  3  60;  41  £.  3;  1  Rol.  Ah. 
119;  pi.  9;  Co.  Lit.  172,  a;  4  Leon.  39;  Cm.  Eliz.  83. 
ii.t  th«  •        T  ^-  ^''"»«T  ^'  Thrule,  H.  T.   1673,  K.  B.  2  Lev.  126. 

bMoii  k  ^5  account  by  the  plaintiff  against  the  defendant,  the  declaration  stated 
onl J  •  do  ^"^  «<Wo<  €i  ralwnabiUm  eompolem  dt  iempore  quo  fmt  receptor  bonorum  tt 
foctu  aisrcAanduwtmi  ad  compotum  inde  ei  redderU\  but  contained  no  allegation 
fena,  ssd  as  from  whose  hands  the  goods  had  been  received.  The  plaintiff  had  ob- 
tained judgment  quod  compuiet  by  default  The  defendant  aAerwards  pleaded 
as  maufficient  plea  before  the  auditors,  to  which  the  plaintiff  demurred,  «nd 


•-, 
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obtained  judgment.    .It  was  moved  iq  arrest  of  judgment,  (hat  as  the  declare-  B^«d  bj  a 
tioB  charged  the  defendant  aa  receiver,  it  ought  to  have  been  shown  by  vrkone^^^^^^ 
hands;  and  that  the  defendant  ought  not  to  have  been  described  as  receiver,  ^||^^^^^^ 
bat  as  bailifi,  for  he  was  to  sell  and  dispose  of  the  property,  and,  as  incident  q^  a  dec 
thereto,  to  be  allowed  his  expenses  and  factorage.    Sed  per  Ci«*.  The  plaint iffUraUon  « 
18  entitled  to  judgment;  for  though  he  ought  to  have  been  described  as  bailiff,  S^i^M^defoa 
jet  he  ehottld  havf  demurred  to  the  declaration  to  enable  him  to  take  adran-^^"^  ^  ^^ 
tage  of  the  defect,  and  cannot  object  to  it  after  a  judgment  quod  computet.        Vrm^f'^^ 
4.     Wheeler  v.  Hornb,  T.  T.  1740,  C.  P.  Willcs,  208.  m4trcfumdi 

In  an  actioa  of  account  the  plaintiff  declared  that  defendant  was  bailiff  to  xandum 
him  of  one-twelAh  part  of  two  messuages  and  one  hundred  acres  of  land,  and  Tor  which 
had  received  the  atmual  rents  and  profits  to  render  an  account  when  he  should  ^® J."  cl>arg 
be  required.     Defendant  pleaded  that  he  never  was  bailiff  or  receiver  to  the ^*\^^^ 
fMotilf,  to  render  an  account  in  manner  and  form  as  the  plaintiff  had  descri*  oii*4em«- 
bed.    At  the  trial  it  appeared  in  evidence  that  the  defendant  never  was  in  fact  rer. 
appointed  baihOT  or  receiver,  but  that  plaintiff  and  defendant  were  tenaats  in  la  to  ae  '. 
common  of  the  premises,  and  that  defendant  received  the  rents  and  prtffita  du-^o*)  ^^^^ 
rittg  the  time  bid  in  the  declaration.     A  case  was  made  for  the  opinion  of  the  ^^^  "J 
Court     P^r  Cut.  The  plaintiff  in  this  case  is  not  entitled  to  nscover;  for  the  |^  (^inDu 
defendant  never  having  been  duly  appointed  bailiff,  the  plaintiff  should'  have  agajnat  «a 
ehai^ged  him  specially  as  tenant  to  common;  the  verdict  nrnst  therafbre  be  set  oiM  of^os 
aside.     As  no  action  lay  between  tenant  in  common,  &c,  at  common  law,  it.th«  ^  ^'^p 
most  be  brought,  if  at  all,  uponthe  statute  4  Anne,  c.  16.     Now,. though  the^.  '^  **.  ^^' 
statute  gives  such  an  action  by  one  against  the  other  as  bailiff,  yet  it  differs  ^^^^^ 
maeb  from  an  actioa  of  account  at  common  law,  in  which  a  bailiff  was  Ikible  ',q  \^  ^^\g^ 
for  what  he  might  have  reeei? ed  generally.      Whereas  a  tenant  in  oemrooil,  ration  that 
&€•  by  this  act  is  (4  Anne,  e.  16,)  made  answerable  only  for  what  he  received  ^«  and  the 
more  than  his  just  share  and  proportion;  besides,  at  common  law  the  aadkors  defepdaoia 
could  not  examine  upon  oath,  as  they  may  in  the  action  given  by  the  statate.  jl^l^^o^ 
Now  as  the  judgment  ib  the  same  in  both  actions,  quod  eompuhl^  these  roalerl-'a„^  jj^i  ^ 
al  differences  wiH  be  lost,  and  the  auditors  not  know  how  to  proceed;  it  oeght  fendant  hai 
therefore  to  appear  upon  the  face  of  the  record;  and  the  constant  practice  is  racei?«d 
to  aet  it  forth  that  the  parties  are  tenants  in  common,  &c.  and  then  to  declare  ^^^  ^n 
agauMt  defiradant  as  bailiff  to  the  plaintiff  according  to  the  statute.     Nor  can  ^^^j^^ 
the  want  of  this  description  of  the   relative  situation  of  the  parties  be  aided  ^^  ^  a^asf 
by  entering  a  suggestion;  nor  would  it  be  proper;  for  that  the  use  of  (hat  fi«eaiio 
is  to  bring  matter  upon  the  record  which  could  not  appear  upon  the  pleadings,  ehaige  da 
Verdict  set  aside  wkh  costs.     See  Co.  Lit.   172.  a;  4  and  5  Ann.  c  16;  ifondaai 
Sel.  N.  R  5.  tt.  »«Jy  •• 

IV.  OF  PLEAS  IN  BAR  TO  THE  ACCOUNT,  '  ^^  ^ 

1;  SouTHCOT  V.  RiDER.  M.  T.  1651.  K.  B.  T.  Raym  57.  Whan  the 

Id  an  action  of  account  against  the  defendant  as  receiver,  he  plemled  that  PJ^iotiff 
the  20i.  demanded  by  the  plaintiff  wad  delivered  to  him,  to  pay  over  to  such  ^ef^^^^i 
persons  as  A,   B.  and  C.  D.  should  think  fit,  and  that  they  awarded  that  ^^  roc«ivsr 
he  should  deliver  It  over  to  one  H.  &c. ;  e&t.  hocj  that  he  was  his  receiver,  fro^  •nchpi 
Verdict  for  the  plaintiff  and  judgment  quod  campuiet.     Per  Cur.     The  plea  time  to 
is  well  enough^xcept  with  regard  In  the  time;  for  when  the  plaintiff  charges  f?*^Vf '"|i* 
a  defendant,  as  receiver,  from  such  a  time  to  such  a  time,  he  must  answer  the  ^^^  tnwittn 
entire  tuie  precisely.— J^udgment  must  therefore  be  given  for  the  plaintiff.       ^^^^  ^^^ 

See  1  Aol.  Abr.  496.  pi.    10;  Weeks  v.  Peach,  1  Salk.   179;  Market  v.  whole  tima 
Johnson,  6  Salk.    180;  Vincent  v.  Beaton,  Ld.  Raym.  617;  Pein  v.  Henri- precisely, 
ques,  5  Ld.  Raym.  841;  1  Chit.  pi.  611.  3.  ed,;  Stephens  on  PI.  S31. 
2.  Taylor  ak©  another,  Churchawardens  of  Dowham,  v.  THaiRPaROECEs-The  defea 
soRs.  T.  T.  1669.  K.  B.  1  Mod.  66;  S.  C.  2»Keb.  675.  704;  S.  C.  1  Vent,  d'nt  may 
88;  S.  C.  1  Danv.  223.  SlXna^ 

This  was  an  action  against  churchwardens  to  compel  them  to  account  for  a  bar  which 
bell;  they  pleaded  in  bar  that  the  hell  was  not  in  their  possession,  as  they  tends  to 

«  The  deeUratios  may  charge  the  defeadant  aa  bailiff  aad  likewiae  aa  rscsiver»  F.  N.  B.  *^^^  ^^^ 
1 16;  1  Com.  Dig.  Aeeon^  A  S. 


•  • 
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ke  ovffht  bad  deliTered  it  to  a  bell  founder,  to  be  repaired,  and  that  it  was  still  in  bia 
B«t  to  BO  bands.  Demurrer  that  the  plea  was  no  bar  to  the  action.  Per  Cur.  This 
?*I44  1   P^^^  ^  K^*^9  ^'^^  whenever  the  matter  or  cause  of  the  account  is  taken  off^ 

ftr  wkieh  3.  Brown  ▼.  JoHNSoif.  H.  T.  1675-6.  K.  B.  S  Mod,  155. 

m  doToBdont     In  an  action  of  account,  the  plaintifi*  declared,  that,  from  the  first  of  March, 

if  ekarged    1669,  to  the  1st  of  Ma?,  1674,  the  defendant  was  his  batlifi  and  receiver. 

JB  Oio  dec  xhe  defendant  pleaded  in  bar,  that  from  the  first  day  of  March  to  the  first 

liaiKff 'or*'^^^  of  May  he  was  not  the  plaintiff's  bailiff*  or  receiver,  ei  koeparabutMiveri' 

rceoiver,  hficare.     Demurrer  to  plea,  that  the  defendant  had  improperly  made  the  time 

not  traven  parcel  of  the  issue,  which  was  merely  inserted  as  a  matter  of  form,  and  that 

mkle.  he  ought  to  have  pleaded  that  be  was  not  bailiff*  modo  d  forma. 

In  McovBt      p^  Oiiy.^     'piiig  pieg^  \^  5||^  f^f  Ih^  reasons  assigned  in  the  demurrer;  the 

"r'^^V  ^'"^  should  not  have  been  made  parcel  of  the  issue.  See  Lane  v.  AlezaD- 
nL^'oflMd^^^  Telv.  122;  Cro.  Jac.  203;  1  Brownl.  140;  Ra.  £nt.  8.  19.  f.  pi.  1.  fo. 
m  plea  that  20.  pi.  6.  f.  22.  pi.  2.  tit.  "Aceoropt,"  SO.  Ld.  Raym.  S5.  281 ;  10  Mod.  251 ; 
ka  did  sot  8tra.21.  181.  and  ante  145.  IV.  It  was  then  objected  to  the  plea, that  the 
reeaire  plaintiff  having  charged  that  the  defendant  as  receiver  of  eighty  pigs  of  lead, 
tkeoi  witk  ii^^  defendant  had  only  pleaded  that  ^^e  was  not  receiver  thereof,'^  without 
^ofwy^  stating  <<of  any  part  thereof."  The  Court  admitted  the  validity  of  the  objee- 
parc  thera  ^^^i  ^  cause  he  might  retain  seventy-nine  and  yet  not  eighty  pigs  of  the 
of,"  a  bad.  metal;  but  to  plead  generally  ne  unifies  rteeflior  is  well  enough,  though  it  was 
StattBgtbat  urged,  that  if  it  had  been  found  against  him  upon  such  an  isstie,  that  he  had 
tka  dafead  received  and  parcel  of  tke  lead  he  would  be  obliged  to  account. 
■"*  7"  "^  See  24  Ren.  4.  pi.  1 1 ;  54  Hen.  6.  pi.  35;  2  Rol.  3.  14;  Fitz.  ''Accompt,'' 
yram  a  par  16;.  Cro.  El  is.  850;  Ra.  £nt.  18.  19.  20.  It  was  argued  that  the  plamtiff 
tiealar  day  having  charged  the  defendant  as  his  bailiff  upon  the  1st  March,  he  here  ex- 
oielodea     eluded  the  day;  this  defect  the  court  held  to  be  fatal.  See  Co.  Lit.  46;  Cowpw 

^^Ve   A^^'^'^  ^  "r-  ^-  6^>  '  ^"g-  ^-  "•  ^^'  Ovw^.  417. 

Mt  mr?  "*•  CocKrr  v.  Robbrt.  E.  T.  1700.  6  P.  C.  Lutw.  47;  8.  C.  Cro.  Elix.  82. 
«laad  »  ^®  plaintiff  declared  that  the  defrndant  was  the  receiver  of  a  certain  aua 

bar  that  he  of  money  due  to  him  and  his  wife,  and  to  render  an  account  thereof  when 
•oTar  waa  required;  the  defendant  pleaded  that  he  never  was  receiver  of  the  said  sum, 
roeoiTar.     or  any  part  thereoL     Issue  was  taken  upon  this,  and  its  validity  was  adaHtted. 

IB  aoeoiuit  ^^'  ^^^^  ^^»  '^-  ^«*^-  *''•  ^®-  ^^ ;  ^  ^*-  ^^'  ^^^'  f'  ?*•  *' 
aniBit  •  ^        '  — 

ma,  aa  ra  V.  WAGER  OF  LAW. 

oaivar  by  1.  HoDSDBN  v.  Harbidgb.  M.  T.  1668.  K.  B.  2  Sauad.  61  to  64;  S.  P. 
^  5r\  Mood  ^-  THB  Mayor  op  London.  1701.  K.  B.  2  Salk.  682. 

dafaodaot*  ^^  ^^^  ^^^'^  '^  ^^  '*'^  ^^  argument,  that  where  the  plaintiff,  in  action  of 
mar  wace  i^ccount,  declares  against  the  defendant  on  a  receipt  by  his  own  hands,  the 
kii  law;  defendant  akall  wage  his  law;  but  if  the  plaintiff  declares  on  a  receipt  by  other 
otbarwhe  if  hands,  the  defendant  shall  be  ousted  of  his  law,  on  account  of  the  preenmftion 
babaekaif  of  law  that  the  country  had  notice  of  it.  Recognized  in  1  Ooos.  Dig«  Ae- 
•f  "7i^'''®®"P*>  ^  ^'  ^^^  *®®  '  ^om;  Rep.  272;  Willes.  208. 
haBdi  of  aa  *•  P*"  ▼•  Barns.  T.  T.  1723.  K,  B.  8  Mod.  305. 

oikar.  An  action  of  account  was  brought  on  the  4  4r  5  Ann.  c.  16.  againat  the  de- 

r  145  1  fendant  as  bailiff  nd  vurchandiuMdamj  the  defendant  waged  his  law;  and 
Or  ba  char  upon  demurrer  it  was  objected,  that  wager  of  law  would  not  lie  in  accouni 
pad  at  bail  against  a  bailiff  ad  merchandizandum;  but  that  if  it  had  been  brought  against 
^h^tjr'^  a  receiver,  and  the  plaintiff  had  not  shown  by  whose  hands  in  that  case  a 
dual^*'^^  wager  of  law  might  be  sustained.     Judgment  for  plaintiff. 

Bc5"nt*  VI.  OF  THE  JUDGMENT  TO  ACCOUNT,  AND  PUTTING  IN 
iwybeaba  BAIL  THEREON. 

*^«P  P>rt,  I.  Bishop  v.  Eagle.  1707.  K.  B.  11  Mod.  186;  S.  C.  10  Mod.  22. 

mniquod  ^"  *  ^^^  of  account  brought  by  the  churchwardens  of  St.  Bartholomew, 
computet  ''  London,  against .  the  defendant,  it  was  said  by  the  court  upon  a  motion  in 
for  t^s  raai  arrest  of  judgment,  that  they  might  abate  the  declaration  in  part  for  ttttcer- 
das.  tainty^  and  give  judgment  quod  compuiel  for  the  resldae. 
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%    HtJGwn  ▼.  BuEGBSf ,  J.  T.  1757,  K.  B.  Ca.  Temp.  Hard.  994;  S.  C. 

Aodr.  19. 

The  defendant  pleaded  thai  he  had  fully  accounted ;  and  issue  being  joined  1^0  i^^ 
tbereoo,  the  jury  found  for  the  plaintiff,  and  assessed  damaffes  and  costs;  aiid  '"^'^  ^^ 
judgment  was  entered  aeeordingly,  ted  execution  issued.     The  Court,  on  mo-  l^^f*^^ 
tion,  set  aside  the  judgment  and  execution,  observing  that  the  judgment  was  e„entia| 
wreog,  for  it  ought  to  have  been  only  a  preliminary  judgment  to  account;  and  thongh  on 
Ihey  compared  the  irregularity  in  this  case  to  the  irreguhnrity  of  signing  final  ly  inurlo 
before  interlocutory  judgment.     See  Cro.  £liz.   19;  Winch,  5;  Metcalfe's ''"^^'y*  »J^ 
case,  11  Co.  Rep.  38,  a.  ""^  [*•  ^ 

3.    XUsvxsT«  Gibson,  M.  T.  1669,  K.  B.  1  Lev.  300;  S.  P.  Lswiri  v.  BAT-Xfte^jadg 

LKT  cited  in  Keetes  v.  Gibson.  ment  to  aa 

In  this  case  the  plaintiff  insisted  upon  special  bail,  because  the  defendant  eoant  ipo 
intended  going  beyond  the  sea;  but  it  was  denied  by  the  Court;  for  in  account^**!  ^*^^ 
no  special  is  to  be  found  until  judgment  qmtd  oampuUl^  and  in  Noy,  38,  it  was  ™°*^^* 
said  by*  all  the  f  rothoootaries  of  the  Court  of  Common  Pleas,  that  the  defend-  ^^tA^  i 
ant  upoa  the  first  writ  should  nctt  be  held  to  special  bail,  yet  in  peculiar  cases,  q^  ^  ^^-^ 
by  the  discretion  of  the  Court,  he  shall  find  bail.  -  of  eopia$ 

4i     Ohbstbr  v.  Hunt,  M.  T«  1739,  cited  1  Selw.  6,  6th  ed«  ad  eompu 

.  if  ibe  defendant,  after  the  judgment  to  account,  does  not  personally  appear  ^<'**^t»m 
in  court  to  give  bail  to  account,  there  may  issue  a  capias  ad  comptUandum  for  ""^y  1*^  >* 
the  purpose  of  bringing  him  mto  court.  ^^'     ^^^ 

FIl.  OF  THE  APPOINTMENT  AND  AUTHORITY  OF  THE  !>«f*«*««« 

AUDITORS.  Co^'oft'hir 

1.     Smi-th  V.  Smith,  H.  T,  1818,  K.  B.  2  Chit.  Rep.  W.  .     p^iBoip«i 

After  judgmepl  quod  computet,  a  motion  was  made'  for  the  appointment  ofofficen  of 
auditors.     The  C(SUrt,i&ftec4n8pectingthe  precedents  produced  by  its  officers  the  coart 
directed  two  of  the  principal  officers  to  be  auditors.  appointed 

2.  Archer  V.  Pritchard,  M.  T.  1823,  K.  B.  3  D.  8c  R.  696.  a  rale  fo"* 

On  an  application  being  made  to  the  Court  to  appoint  auditora,  a  question  ^i,,  appoint 
arose  whether  the  rule  was  only  nisi,  or  absolute  in  the  first  instance.  The  ment  of  iia 
Court,  upon  the  authority  of  the  preceding  case  of  Smith  v.  Smith,  were  ofditenii  ab 
opinion  that  it  should  be  absolute  in  the  first  instance.  aolBte  in 

3.     Williams  v.  Lee,  H.  T.  1668,  K,  B.  1  Mod.  42.  ^'^neT*'** 

.  A  motion  was  made  for  leave  to  enlarge  the  time  for   investigating  the  QC'^he^odi 
count  before  auditors.     Per  Cur.     The  power  of  giving  further  time  is  nested  |o„^  ^Itli 
in  the  auditors;  they  are  I  he  proper  judges  whether  the  parties  have  been  oat  applica 
guilty  of  delay  or  not.     If  they  find  them  remiss  or  negligent,  the  auditors  tioo  to  the 
must  certify  to  the  Court  that  they  will  not  account.     See  5  Bla.  Com.  163;  1  ^*>»'*»  "JT 
Brownl.  24;  F.  N.  B.  1 16;  Co.  Lit.  90;  2  Inal.  3^80;  4  Ani>.  c.  16.  ?^V?or  i  * 

VilL     OF  THE  PROCEEDINGS  BEFORE  THE  AUDITORS,    veeiigaiing 

k    Ahow.  T.  T.  1676,  C.  P.  2  Mod.  100.  **»«  ■« 

It  was  inofed  by  the  plaintiff  in  thie  case,  that  the. plea  is  put  in  before  ^^®  ^"147  t 
auditors  ought  to  have  beea  verified  by  oath.     But  no  opinion  was  delivered  L     j^  J 

*  The  Ibltowing  waa  the  form  of  the  jedgment  10  the  celebrated   caa«  of  Godfrey   ▼«  plea  befeie 
Bannden,  9.  Wilic  88.    •'Therefore  it  ia  conaidered  that  the  aaid  T.  S.  accoaat   with  the«gditera 
aaid  T.  G.  of  the  time    nforeaaid  in  which  he  and  ibe  aaid  S.  S.  were  the  bailifia  of  hioaaeed  be 
the  aaid  T.  G.  and  had  the  care    and  administration  of  the  aforeMid  goods   and  merchan  Torified  by 
dizei  9lc,  to  be  merchandized'  and  mad^  profit  of  for  the  said  T.  G.  and  the  said  T.  8.  in  oath, 
mercy,  becaoae  he  hath  not  berore  accoamietf  &c.'*     And  see  Co.  Ent.  46.  b;  Ra.  Ent.  1T« 

i  In  Godfrey  T..Baander8,  3  Wils.  73.  three  prothonotsries  of  the  Covrt  of  Common 
Pleea  were  appointed  aadiiors,  and  tlie  entry  on  the  record  waaas  follows.  And  tbareapon 
the  said  T.  S«  iVeely  offered  himaelf  to  aecoonl  with  the  said  J.  G.for  the  goods  and  mer- 
chandizes aforeaaid,  whereufion  by  tbo  consent  of  the  said  J.  G.  and  T.  S.  W.  M.  Eaq.L. 
J.  Es<).  and  A-  D.  Esq.  proihonotariea  of  the  said  coart  here,  are  by  the  said  cenrt  here 
assigned  aoNliiora,  to  take  and  declare  the  said  aecoonl  betweeo  the  said  U.  G.  andT.  S." 
8  Wila,  88.  89. 

t  By  Stat*  4  Ann.  e.  16.  $  27.  the  aaditors  are  empowered  to  adminisior  aa  oath,  and  ex- 
amine tbo  parties  tovchiog  the  matiens  in  qeestiMijand.  lor  iho  .tfOable  ia  an^ting  and 
taking  sveh  accoant,  shall  have  saeh  allowance  as  the  Coart  shull  jadge  reaaonable,  lo  b* 
paid  by  the  party  oo  wfasse  side  the*t>alanee  of  acoonat  sbalj  bcu    ."        ^.  , 
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on  this  point,  bat  the  Chief  Justice  (Sir  France  North)  nid  that  the  plaintiff 
ought  to  bare  required  the  plea  upon  oath,  otherwise  it  was  unneceasarjr. 
3.  BisHor  V.  Eaolb,  £,  T.  1710,  K.  B.  10  Mod«SS. 
The  dofen  In  an  action  of  account  bj  the  present  against  the  former  chorchwardena, 
dant  in  hit  thojr  pleaded  that  the  plaintifia  were  not  churchwardens;  on  which  issue  was 
plea  b«^ore  j^-^gj^  ^^^  ^  verdict  gfren  for  the  plaintiffs,  and  judgment  quod  tmmputnU. 
may^iidmit  '^^  defendants  before  the  auditors  pleaded,  that  they  receiTod  a  certain  avoi 
ihe  receipt  of  money  as  churchwardena  through  mistake,  when  none  was  really  due  to 


of  the  mo  the  parish,  and  perceiving  their  error  they  refunded  the  money  to  the  rightful 

ney,  and     owner.     To  this  plea  the  plaintiffs  demurred.     Per  Ctar.     Admitting  this  to 

allege  that  \^  ^  g^^^  p|ea  berore  the  auditors,  it  will  be  necessary  for  the  defondanta  to 

^t  th    P'®"^  ""^^  *  Pl*^^  *^  shows  them  to  be  honest  men;  viz.  that  they  not  only  re- 

richtfal       ceived  the  money  by  mistake,  but  also  that  they  repaid  it.     Whereas  if  it  was 

owner.*      taken  the  other  way,  and  to  be  a  good  plea  in  bar,  a  receipt  by  mistake  will  Im 

no  receipt  at  all,  and  it  will  not  be  necessary  to  show  the  repayment,  bat  only 

that  the  money  did  not  belong  to  the  parbh,  therefore  we  are  inclined  to  anp- 

port  the  defendant's  plea  as  for  as  possible.    Betides,  had  the  defendants  paid 

the  money  to  the  parish  before  the  knowledge  of  the  mistake,  the  parish  would 

have  been  chargeable  with  the  amount;  repayment  was  therefore  an  act  dons 

in  discharge  of  the  parish,  and  consequently  a  proper  plea  before  the  auditors. 

Seen  Mod.,  186. 

3.     GoswBLL  V.  DuNKLBT,  H.  T.  17S8,  K.  B.  1  Stra.  680. 
Adiidhaife     The  defendant  pleaded  that  he  carried  the  goods  entrusted  to  him  bj  tlw 
to  a  eom     plaintiff  to  P.  B.  and  in  order  to  keep  them  safo  till  he  had  a  convenient  op- 
'"^"ffi^-^*^  portunity  to  sell  them,  put  them  into  a  warehouse,  and  that  the  warehouse,  was 
aaaamoioal.  {^^oken  open  by  enemies,  and  that  part  of  the  goods  was  taken  away  and  loat, 
and  the  other  part  had  likewise  been  taken  away;  unless  an  Englishman  had 
claimed  them  as  his,  and  that  the  defendant  was  forced  to  come  away  before 
he  met  with  the  Englishman  to  obtain  them  again.     Demurrer  and  joinder  in 
demurrer.     It  was  objected  that  this  was  no  discharge,  and  1  Roll.  Ab.  124, 
r  j^o   1  l^^i  Yelv.  S02;  1  Bulst.   101;  was  cited  for  the  property  being  delivered  to 
^  '  the  defendant  under  a  particular  and  special  trust,  he  could  not  defond  him- 

self against  the  plaintiff's  demand,  by  showing  that  he  had  lodged  them  in  a 
warehouse,  which  was  committing  them  to  the  care  of  a  third  person,  in  which 
case  he  would  be  answerable  for  the  loss.  Per  Cur.  This  is  primst  faeU  a 
good  account,  if  the  warehouse  was  not  a  place  of  safe  custody,  that  should 
have  been  replied;  a  robbery  there  is  the  same  as  if  from  his  own  person;  for 
a  bailiff  ad  merchandizandum  is  not  obliged  to  keep  the  goods  always  about  him. 
Judgment  for  defendant. 

4.'   Godfrey  v.  Saunders,  E.  T.  1770,  C,  P.  3  Wils.  94. 
The  plaintiff  beins  a  merchant   in  L.  and  possessed  of  a  considerable 
quantity  of  coral  beads,  shipped  them  on  board  vessels  employed  by  the  East 
India  Company  to  be  exported  from   England  to  Fort  Saint  George;  by  the 
usage  of  the  trade  every  person  exporting  coral  beads  from  England  to  Fort 
Saint  George  is  obliged  to  make  the  returns  for  the  same  in  diamonds,  and 
to  consign  them  to  the  governor  of  that  fort  for  the  time  being,  and  to  any 
other  person  the  exporter  shall  think  fit  to  intrust  on  his  behalf.     The  defon* 
dant  Saunders  being  governor,  the  plaintiff  consigned  his  coral  beads  to  him 
and  S.  S.  to  be  by  them  received  and  disposed  of,  for  the  best  advantage,  at 
Fort  Saint  George,  and  to  send  to  him  the  account  of  the  sales,  and  to  make' 
him  returns  in  diamonds  best  adapted  for  the  market  at  L.     The  plaintiff  in 
a  writ  of  iiccount  declared  that  the  defendant  and  S.  S.  from  the  Istdayof 
June,  1754,  until  the  1st  day  of  May,  1765,  were  the  bailiffs  of  the  plaintiff 
at  London,  and  during  that  time  had  the  care  and  administration  oi  divers 
goods  of  the  plaintiff,   viz.  twelve  chests  of  coral  beads,  containing  (to  wit) 
3000  pounds  weight  (to  wit)  of  the  value  of  12,000/.  to  be  merchandized 
and  made  profit  of  for  the  plaintiff,  when  they  T.  S.  and  S.  S.  should  be 
thereto  required.    YefT.  S.  and  S.  S.  in  the  life-time  of  S.  S.  or  T.  S. 

•The  dsfesdairt  eaaoot,  ia  this  acUon,  fay  money  irne  court.    Per  Willee,  C.  J.  T.  T. 
rr  aeo,  «.  eUed  BaUer  N.  P.  iSS. 
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■ince  the  death  of  S.  S.,  bmre  not,  Dor  hath  either  of  them,  rendered  en  te* 
coant  of  the  same  to  the  plaiiitifT;  but  both  of  tbem  have  refused,  and  the  de- 
iendaat  Saunders  still  doth  refuse,  so  to  do,  to  the  plaintiiT's  damage  of  l'i,000/. 
The  defendant  pleaded  Sdveral  pleas  in  bar  to  the  action;  and  upon  the  trial, 
the  jury  found  k»r  the  plaintiff  that  the  defendant  Saunders  and  S.  S.  were  the 
baihfis  of  the  plaintiff,  and  had  the  care  and  administration  of  the  goods  and 
merchendiA  of  the  plaintiff  in  the  declaration  mentioned,  to  be  merchandized 
and  made  profit  of  for  him,  and  to  render  account  when  they  should  be  there- 
te  required;  that  all  concern  of  the  defendants  as  to,  and  in  the  care,  trust, 
and  management  of  the  said  goods  and  merchandizes,  or  the  produce  thereof 
to  be  oiade  in  diamonds  to  the  plaintiff,  did  not  cease,  nor  was  at  an  end,  as 
the  defeadant  in  pleading  had  alleged,  t.  e.  when  defendant  ceased  to  be  gov- 
ernor ofFort  Saint  George. 

The  defendant  upon  this  finding,  was  kdjudged  to  account,  and  auditors  duly 
assigoed.  Before  the  auditors  defendant  Saunders  pleaded  as  to  the  goods 
and  merchandizes  whereof  he  is  adjudged  to  render  account  to  the  plaintiff, 
for  the  time  in  which  he  the  defendant  and  S.  S.  were  bailiffs  of  the  plaintiff, 
he  the  defendant  prays  an  allowance  of  all  the  profit  and  produce  of  the  said 
ffoods  and  merchandizes,  and  says  he  ought  to  be  discharged  thereof,  because 
he  aaya  that  before  and  during  part,  of  the  time  in  which  he  had  been  bailiff 
for  the  piaintfff,  the  defendant  was  governor  of  Fort  Saint  George,  and  S.  S. 
daring  all  that  time  was  a  merchant  factor,  a  correstpondent  of  the  plaintifil 
and  well  skilled  in  the  trade;  and,  further,  that  according  to  the  usage  ana 
custom  of  the  trade,  and  the  rules  and  orders  of  the  £.  I.  Company,  still  in 
feroe,  and  observed  by  them,  every  person  exporting  coral  beads  to  Fort  Saint 
George  ought  to  make  the  returns  in  diamonds,  and  to  consign  the  coral  beads 
to  the  governor  of  the  fort,  and  to  any  other  person  the  exporter  shall  think  fit,% 
and  that  plaintiff  exported  ^11  lbs.  10  oz.  13  dwts.  and  18  grains  of  coral  [  149  ] 
beads,  and  consigned  the  same  to  defendant  and  Salomons,  which  were  receiv- 
ed by  them  both;  and  that  on  thp  13th  Oct.  1754,  they  sold  part  thereof  for 
5585/,  4s.  03^4d.\  and  on  the  13th  Jan.  1755,  they  sold  the  residue  for4175{. 
ts.  6  l-4d.;  and  that  S.  sent  an  account  thereof  to  the  plaintiff;*  and  that  the 
defendant,  on  the  14th  Jan.  1755,  quitred  the  East  Indies  and  all  his 
concerns  there,  and  returned  io  England,  where  he  has  ever  since  resided; 
ind  that  when  be  led  the  East  Indies,  he,  with  the  consent  of  the  plaintiff,  de- 
Krered  over  to  S.  the  whole  money  and  produce  then  received,  and  all  the  se- 
curities for  the  further  produce  to  be  received  for  the  said  coral  beads,  to  make 
returns  thereof  in  diamonds  to  the  plaintiff;  and  this  defendant  is  ready  to  veri- 
fy; wherefore  he  prays  allowance  of  all*4he  profits  and  produce  of  the  said 
goods  and  merchandizes,  and  that  he  may  be  fully  discharged  thereof.  Demur- 
rer to  this  plea. 

The  Court  on  these  pleadings  propounded  the  following  general  principles:  Matter  pIsa 

That  whatever  matter  can  be  pleaded  in  bar  to  the  action  must  be  so  plead-  **'^**  *"**■' 
ed;  and  whatever  matter  may  be  pleaded  in  bar;  cannot  aOevwards  be  pleaded  ^^^^^  ^ 
before  auditors;  the  reason  of  Jhis  rule  is  to  avoid  unnecessary  trouble  and  ex-^f^  ,)|^  ^^ 
pense,  to  the  litigating  parties,  which  would  be  created  by  permitting  the  party  ditora, 
to  lie  by  and  "  plead  before  aiftlilors  what  you  might  have  pleaded  in  bar.''     Exobpt  ia 

That  if  the  party  is  on«:e  chargeable  and  accountable,  he  cannot  plead  in  bar,  *he  cats  of 
but  must  plead  before  the  auditors,  except  in  the  case  of  a  release  or  P^^^^u^^^^l^. 
commdawt*    These  exceptions  are  admitted  because  a  plea  of  release,  or  ofj^^^^^^ 
havmg  fully  accounted,  are  total  extinctions  of  the  right  of  action,  of  which  Notfaing 
the  Court  is  to  judge;  and  even  in  these  two  cases,  they  must  be  pleaded  spe-caa  be-plaa 
eM9y,  and  cannot  be  given  in  evidence  on  the  plea  of  nc  vnqaeB  receiver.  dad  before 

TTiat  nothing  can  be  pleaded  before  auditors  conlrary  to  what  has  been  he-"jjj**'* 
fore  pleaded,  and  founded  by  verdict;  because  it  would  introduce  either  con- ^i,^  p^^ 

*  When  ihis  coorae  {a  parsaed,  and  the  matter  pleaded  in  discharge  is  denied  by  the  ooa  fiodiDg 
plamtHTt  ao  that  the  parties  are  at  i^sfiaa,  the  auditors  mast  ctriify  the  record  to  the  Court,  of  the  jary. 
wko  will  tbareapoB  ewasd  a  oeiiire  faeiaa  X6  try  ii;  and  if  on  a«eb  trial  the  plaintiff  make 

a  defanlt,  be  abafl  be  nonsnited;  bataAer  that  he  may  bring  a  scire  fadai  npoa   tba  fim 

JBdmm%    Mv  N.  F.  11«. 
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TIm  Mend  trary  rerdicts,  which  would  perplex  the  Court;  or  (wo  Terdicts  of  identteal.Ijr 
ant  may      ly^^  game  kind,  which  would  be  nugatory  and  absurd. 

plead  ihat  rpj^^^  j^  ^  defendant  has  patd  over  as  a  trustee,  he  has  executed  his  trust;  and 
•d  0Te7ib«t^cn  it  is  a  bar  to  the  action;  he  never  was  accountable.  Grit  maj  be  plead- 
•ffecta.  ed  before  the  auditors,  that  the  defendant,  by  the  command  of  the  plaintifis, 
[  150  ]  delivered  of\Br  to  a  stranger  the  effects,  because  such  a  delivery  is^antamoanti 
Atimr  fnai   in  contemplation  oflaw,  to  accounting  with  the  plaintiff  himself.* 

{J^^Urrotiff  IX.  EXECUTION. 

■hoald  pray  5.  Andrews  v.  Robsert,  1700,  1  Lutw.  51. 

that  the  bp      A  motion  was  made  by  the  plaintiff '»  counsel,  that  the  defendant  might  be 

djroriheac^Q^Q^-^^^  in  discharge  of  his  baiU     The  Court,  after  directing  judgmeot  to 

coroilIl?iod  **®  entered,  inquired  if  the  plaintiff  would  have  the  defendant's  body;1rhM  be 

io™"eeii^    prayed  an  elegit^  which  the  Court  said  he  was  entitled  to,  if  he  preferred  it  to 

lion  or  be   the  security  of  the  deiendant's  body.     A  capia$j  however,  was  afterwards 

ma;  pray    issued. 

an  elegit,  - - 

^"aHomp        aiCtOtttttfllB  aCCtton  f  Ot  llOt     See  tit.  Auction  and  Ai4;iioneari  Prui- 

ait  liea  a      ^P^  ^''^  Jigtnt, 

gainatabail  1.  Spurrawat  v.  Rogers,  £.  T.  HOO,  N.  P.  12  Mod.  517. 

•e  to  whom     In  an  action  of  assumpsit,  on  a  promise  to  account,  it  appeared  lhat  the  plain* 

marchan     tiff  had  delivered  merchandize  and  money  to  the  defendant,  who  had  ^ngageA 

b*^  ^d^r    ^^  ^^^^'^  him  the  value  in  India  produce.     Per  Holt,  C.  J.  If  a  person  re* 

^^  ^      ceives  goods  of  another,  and  expressly   promises  to  be  accountable  for  theoi) 

not  render  ^^  ^^  render  account  an  action  of  assumpsit  will  lie,  for  a  non-perfbnnajioe  of 

log  a  doe    the  promise.      See  Carth;  S.  C.    1  Salk.  9;  2  B.  ^  P.  36;   1  Saued.  50;   1 

aecooDt  of  Taunt.  572;  2  Camp.  253;  5  Taunt.  431 ;  S.  C.  1  Marsh,  115,6;  ante,  p.  139; 

the  pro       Precedents  for  not  Accounting,  Peten^orff 's  Index,  5. 

^•^■;t  2.  Catlin  v.  Bell,  E.  T.  18  J5,  N.  P.  4  Campb.  183, 

each  ail  ^"  ^^  action  against  the  defendant  for  not  accounting,  it  was  established  ia 

tion  ii  is  no  evidence,  that  the  defendant's  vessel,  in  which  the  goods  had  been  exported, 

defence      had  cleared  out  of  the  custom-house  in  ballast,  and  that  the  duties^payable  oa 

that  the      the  exportation  of  the  articles  had  tiot  been  paid.     Per  Lord  £llenborougb| 

good*  were  C.  J.     It  is  no  defence  that  this  property  was  exported  without  paying  duties^ 

•i|^ted>  ||4^ess  you  are  prepared  to  show  that  the  evasion  formed  part  of  tha  original 
wiihont  •'         .  L   .     "^      .L  .•  ci       .1.  •      •   I  •     J    r? 

peyine  the-  Arr<>ngemeBt  between  the  parties.     See  the  same  prmciple  recogfiizeo,  dross 

diitiea%n    ▼•  La  Page,  Holt,  N.  P.  105;  Wilkinson  v.  Laudonsack,  SAL  &  S.  117^ 
leae  ihiaev»  Tenant  V.  Elliot,  1  B.  ^  P.  3;  Farmer  v.  Russel,  1  B.  &  P.  296. 
•ion  formed^-  ■ 

IS^sUli*^!.    aiccoum  ststen. 

angmai  eoa     j  WHEN  DEFENDANT  MAY  BE  HOLDEN  TO  BAIL  ON,p,  151. 
IL  AFFIDAVIT  TO  HOLD  TO  BAIL  ON,  p.  151. 
HI.  EFFECT  OF,  AND  WHEN  SUSTAINABLE,  p.  162. 
IV.  PLEADINGS  CONNECTED  WITH,  p.  155. 
V.  PROOF  OF,  p.  156. 
151  1  VL   WHENAN  INDICTABLE  OFFENCE,  TO  DESTROY,  p.  15t, 

..defeadeat _ '— 

eaghtootio    L  WHEN  DEFENDANT  MAY  BE  HOLDEN  TO  BAIL  ON. 

b«  bolden  I.  Da,  Turlington's  cask.  Cited 4  Burr.  1996. 

tebailoa        Per  Lord  Mansfield.     In  Dr.  Turlington's  case  he  swore  to  the  aum  doe 

•ut^wHh  "P^"  ^"^  ^'^^  ^^^^®  account  only,  without  regarding  the  other  side  of  it.    But 

eel  ellow    ^^^^  ^^^  ^  mere  evasion,  and  so  treated. 

isgrercoaaS-  Dromfield  v.  Archer,  H.  T.  1822,  K.  B,  5  B.  &  A.  513;   S.  C.  1  D.fe 

ter  alMiiM.  R.  67. 

^"^  'fj:^^  On  showing  cause  against  a  rule  which  had  heen  previously  obtained  le- 
dees^U  if  ^"'""15  ^^^  plaintiff  to  show  cause  why  the  defendant  should  not  have  his 
arreit  with  ^^^  ""^®^  ^^®  ^^^^'  ^^  Geo,  3.  c.  46,  ^.  5.  it  appeared  that  the  plaintiff,  had 
•at  reeeona  *  Wilroot,  C.  J.  eoncleded  the  jadgment  of  the  Court  with  espwwief  of  bte  owa  as* 
bla  aad  pro  pMbation  to  «ee  the  ancieot  mode  of  proceeding  revived. 

t  Bat  not  aatil  demaad  oiade  of  an  aceoaat.    Topham  v.  Braddiefc,  1  TiMat  iTt. 


i 


ACOCNJNT  8TAT£D.-.4^ml  h  hold  h  baU  on.  l«f 

arrMtod  Ibe  defendiiot,  and  held  him  to  bail  for  901.  knowing  that  the  latter  h«l»l«  «*ve 
had  a  croas  demand  which  would  reduce  (he  debt  to  6i.  and  upon  the  trial  he*^  ^^^^'^'^ 
lecovered  the  latter  aom  onlj.     It  was  contended  that  here  there  was  a  prob-  jl^cf^e . 
able  caoae  lor  the  arrest;  the  statutes  of  set-oflT  not  being  compulsory,  the  aod  u M4h 
plaintiff  eoald  not  be  certain  whether  the  defendant  would  set  ofi*  the  debt  due  the  plamtHr 
to  him  or  not.  ii  liable  (o 

SM  Per  Cur.  Where  there  are  cross  demands  between  parties,  and  the  ba^^**^ 
lance  doe  to  the  plaintiflTdoes  not  amount  to  a  sum  for  which  a  defendant  may 
be  arrested  and  holden  to  bail,  we  think  that  such  an  arrest  is  within  the  spirit 
of  the  third  section  of  43  Geo.  3.  c.  46.  and  must  be  considered  as  an  arrest 
^'wiihoat  any  reasonable  or  probable  cause."     Rule  absolute. 

3.     Brown  v.  PiOEOff.  H.  T.  1811.  N.  P.  2.  Campb.  594. 

Id  an  action  for  maliciously  holding  to  bail  it  was  proved  in  evidence  that  BatiCMemt 
there  had  been  mutual  Sealings  between  the  parties,  and  that  the  plaintiflT  had  tb^c  an  •« 
arrested  the  defendant,  from  whom  a  large  sum  was  due  for  the  balance  of  the  ^}??^  ** 
account  only,  and  that  the  latter  had  afterwards  arrested  the.plaintifT  (or  the  hoj^*    ^|^ 
■mailer  sum  due  to  himself.     It  was  submitted  that  under  tbesecircumstances,  \^\\  '^14 
k  mast  he  deemed  arrest  without  any  probable  cause.     Per  Lord  Ellenbo-  not  vadsr 
rough,  C.  J.     As  the  cross  demands  were  separate  and  distinct,  and  the  aat«*aob  eir 
totea  of  aet-oir  not  being  compulsory,  I  think  this  action  cannot  be  supported.  •■■■**■••• 
At  the  time  of  the  arrest  the  defendant  had  not  only  e  probable  but  a  real  ^  *afl^'^ 
cause  of  action  against  the  plaintiff;  and  although  the  conduct  of  the  defend- 
aot  may  be  highly  censurable,  yet  it  cannot  be  deemed  a  malicious  holding  to 
ball  without  probable  cause. '    See  Dromfield  v.  Archer,  supra;  and  Middle- 
loo  v.  Hill,  1  M.  4*  S.  240;  Feely  v.  Reed^  5  B.  &  A.  5i5y  n;  Petcrsdorff on i<h«  ,1114^ 
J»a>  426-7.  yn  „ott  dk 

'  tiactly 

IL    AFFIDAVIT  TO  HOLD  TO  BAIL  ON.  shew  the  a 

1.     Hatfield  v.  Linguard,  11.  T.  1795,  K.  B.  6  T.  R.  217.  .TT\ 

Hie  affidavit  in  this  case  stated  ^Hhal  the  defendant  was  indebted  to  the  de-|^^^[2|^||^ 
poBem  ID  the  eum  of  4270/.  and  upwards,  under  and  by  virtue  of  a  certain  a-  amoant  ef 
greemeot  in  writins,  bearing  date  and  entered  into  between  him  thiti  deponent  the  mIi  it 
•od  the  said  defendant,  whereby  he -the  said  defendant  undertook  and  engaged  for  the  raoe 
Ihat  he,  together  with  A.  B.  should  pay  and  discharge,  on  or  before,  i^crthe  ^7  ^. 
balance' of  all  subsisting  accounts  between  them,  which  said  baianeeria  still  |[||^^ 
due  aad  enpaid  to  the  deponent;"  it  was  holden  to  be  defective  as  it  left  the    1    i^  1 
amovnt  ef  the  balance  to  be  inferred,  instead  of  the  allegation  of  that  fai:t  be-gij;^,^  ||J| 
ipg  feaitive  and  certain.  the  defMil 

2.    EfCKB  V.  Evans,  £.  T.  1820,  K.  B.  2  Chit.  Rep.  15.  ant  ow«te 

It  waa  alleged  in- an  affidavit  to  hold  to  bail,  that  thedefendant  was  indebted  pl^ntlff  •• 
te  the  plaintiff  in  I6QOI.  ^ffor  money  laid  o«t  and  expended  by  the  deponent  for  "^*'{^'^ 
the  said  defondaat,  and  upon  the  balance  of  accounts.*'  The  affidavit  was  held  and'oipsnd 
■eteustaiaahle,  because  it  did  not  specily  how  much  was  due  upon  the  balance  ed  spootbe 
ef  acceunta,  or  of  what  the  balance  consisted,  or  whether  it  had  been  liquidat- balance  of 
ed  bf>the  defendant.  aeeonnia  is 

a.  JomsT.  Evans,  H.  T.  1823,  K.  B.  MS.  cH.  in  Petersdorff on  Bail,  168,  n.  s.  jj*"^'** 

The<qaeBtioB  waa,  whether  on  an  affidavit  to  hold  iu  hail  in  an  action  for  ^  '     ^ 
OBoney  4>atd,  a  request  should  be  stated.     The  court  said,  that  in  other  cases  ghaaid  ba  ' 
respecting  money  had  and  received,  and  00  account  stated,  it  is  necessary  to  allaied. 
swear  4o  a  request. 

III.    EFFECT  oi7  AND  WHEN  SUSTAINABLE, 
i.    Trubman  v.  Hurst,  M.  T.  1785,  K.  B.  1  T.  R.  4D. 
Declaration  in  assumpsit,  on  a  promissory  note  given  by  the  defendant  for  An  aeceoat 
board,  lodging  and  instructing  him  in  the  business  of,  &c. ;  and  counts  for  "t*^^  <*■> 
meat,  4rc.   and  other  necessaries;  work  and  labour;  money  paid,  laid  ^u^^|t^.^°^ 
and  expended;  and  on  an  account  stated.     Plea,  infancy.     Replication  for  ^j^Jq^^^^^Iji 
necessaries;  demurrer  thereto,  and  joinder  in  demurrer.     It  was  contended  fan tevea 
ftr  the  defendant,  let.  That  an  infant  cannot  bind  himself  by  a  promissory  for 
IMte;  fdly.  There  waa  no  good  consideration  for  the  notOi  or  for  the  promiaea  "••. 
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in  the  fearlh  and  filth  counts,  which  were  for  work  and  laboor;  thirdly,  «a  kl^ 
fant  is  not  liable  on  an  accounl  s'ated. 

Per  Ciu\  This  action  cwnnot  be  sostained.  What  is  an  account  atate^^ 
It  is  an  agreement  by  both  parlies  that  all  the  articles  are  f rae.  This  waa 
formerly  considered  conclusive;  but  a  greater  latitude  has  of  late  prevailed^ 
in  order  to  remedy  ibe  errors  which  may  have  crept  into  the  accoont  in 
surcharging  the  items.  But  an  infant  cannot  bind  himself  by  ata'ing  am  ac- 
count. Judgment  for  the  defendan  ,  but  the  plainiifT  hud  liberty  to  amend  oo 
payment  of  losis.  See  2  Siark,  S6;  2  RotL  Rep.  S7 1 ;  5  Mod.  368;  3  Sflvnd. 
124;  Carth.  160;  Moore,  679;  I  Lev.  C6;  Cro.  Jac.  491;  I  Roll.  Ab.  729; 
1  Lutw.  169;  Noy,  87;  Palmer,  5-28;  Bu«l.  N.  P.  129;  !  Campb.  562; 
Cro.  £liz.  920;  12  Mod.  517;  6  £sp.  24;  1  Sel.  N.  P.  190j  Chit  oo  Bills, 
16,  97. 
f  158  J  2.     Dawso:*  v.  Remxant,  H.  T.  1806,  6  Esp.  24. 

Aftar  ao  ad  Xhe  declaration  contained. counts  for  good^  sold  and  delivered,  with  a  eoanl 
jnstiMai  of  QH  an  account  staled.  Plea,  generwl  issue,  with  notice  of  set-oflT.  The  actioii, 
iMiids  aod'^  appeared,  was  brought  to  recover  8/.  I5«.  the  balance  of  an  acoonat;  tte 
abalanee  defendant  endeavoured  to  reduce  the  amonnt  5/.  by  proving  that  the  deaaand 
■tmeky  it  was  for  spirituous  liquors  delivered  at  different  timeft  in  less  quantities  ibao  the 
eannot  be  value  of  20^.  and.  therefore,  according  to  the  slat.  24  Geo.  2,  si .'  12,  not  reo(K 
^*^*^  verabie.  The  plaintilT,  to  defeat  this  objection,  proved  that  the  defendant  bad 
tbe^pula^  ^^^^  work  for  him  as  a  plumber,  and  that  they  bad  mutually  adjusted  their 
tiff^i  de  claims,  and  that  this  action  was  brought  for  the  balance.  Per  Mao^field,  C  J. 
maod  wai  As  credit  ban  been  given  for  the  amount  of  the  spirits  sold  in  quantities  under 
that  for  the  value  of  20«.  in  the  scitiing  of  the  accoonts  between  the^e  parties,  I  think 
which  the  in  an  action  for  the  recovery  of  nn  a-cerfained  balance,  these  items  cannot  be 
co^'i!r  disputed.  The  plaintiff  is  therefore  entitled  fo  a  verdict.  Verdict  for  plaintiffl 
have  iMea  ^®®  Spencer  v.  Smith,  S  Campb.  10;  Scolt  v.  Gilmore,  8  Taunt.  226;  Burn- 
origiaally  }'a^  V-  Hutchinson,  5  B.  &  A.  241. 
•npported.  S.     P;:\cocK  v.  Harris,  T.  T.  1808,  K.  B.  10  East,  104. 

Declaration  in  a<-iHiipj»ii  by  the  phiintiff  a»  collector  or  renter  of  tiUmfiNKe 
A  dcfofld  tol's,  with  a  count  of  an  account  sia'pd.  Plea,  general  issue.  At  the  (rial  it 
aot,  after  appeared  'h\  evidence,  (hat  the  plainiifi*  had  made  out  an  account  of  what  was 
w*Uh*he"'  ^"®  '®  I'*'"  ^'*°'"  *^®  defendant,  and  that  such  bill  had  been  daly  deKverad  lo 
plainiiff,  aa  ^^®  deJisndant,  and  on  the  receipt  of  it  he  hiid  remitted  a  sum  of  money  in  part 
laveated*  payment,  and  had  promised  to  pay  the  remainder  in  the  ensuing  week.  It 
with  t  p«r  wsis  urged,  on  tho^art  of  the  defendant,  that  the  appointment  of  the>  (ilat«ttir 
ticalar  char  had,  in  several  respect?,  been  irregular,  and  inconsistent  with  the  lofasl  actby 
aeter.aod  ^hich  the  tolls  were  granted,  and  that  some  of  the  charges  were  unauthorised 
^ji'from  ^y  ****  legislature.  A  verdict  was  found  for  the  plaintiflT,  whh  liberty  to  move 
him  ia  that  *^  enter  a  nonsuit;  but  afler  a  rule  had  been  granted,  and  cause  showfi^  it  was 
aapacity,  iaheld,  Per  Cur.  The  evidence  of  an  account  having  been  Mated  between 
astoped  these  parties  is  amply  sufficient  lo  warrant  the  opinion  we  have  formed.  The 
fitomdifpatietter  in  which  part  of  the  money  was  enclosed  states  that  the  phtintiflT  ahaH 
to'thTiiar  have  the  remainder  next  week;  liiese  words  manifestly  had  reference  to  Mane 
ti,nl„^J^  account  previously  adjusted  and  settled.  It  was  for  the  jury  to  determtne 
aeter.  whether  the  letter  did  or  did  not  allude  to  the  account  delivered  by  the  plain- 

tiff; they  have  found  that  it  did.  On  this  conclusion  another  point,  as  a  ne* 
cessary  corollary,  is  established;  that  as  neither  the  tru<(tee8.  nor  the  eredt* 
tors  of  the  turnpike  have  taken  any  objection  to  the  plaintiff's  bill,  the  de* 
fendant,  a  third  person,  cannot  be  permitted  to  do  so  aHer  having  treated  with 
him  as  a  person  legally  entiiled  to  receive  tolls,  and  having  actnally  settled 
an  account  with  him  for  the  amount.  This  recognition  of  the  plaintiff's  right 
to  the  character  he  has  assumed  is  conclusive  against  the  defendant.  Bule 
r  yf^  ^  discharged. 
Undefa  .    '^'     ^''^^^^  ^   Wa'sov,  M.  T,  1819,  C.  P.  4  B.  Moore,  73. 

coeatoaaa  This  was  an  action  lor  goods  sold  and  delivered,  with  a  count  on  an  ae- 
aoeeant  tta  couiit  stated.  It  appeared  that  the  defendant  had  agreed  verbally  with  the 
tad«  where  plaintiff  to  take  a  house,  and  purchase  the  fixtures,  at  a  valnalioo  tobeifliade 
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bjT  two  brokers;  and  fbat  be  had  afterwards  agreed  to  take  part  of  the  fanii-^h«f«  baa 
tare;  and  that  an  mventory  of  the  furtiitore  and  fixtures  was  accordingly  '*?*'* ^  "'*** 
flmdOy  described'geoeralk  aa  ^*  An  iBtentory  of  (he  fixrtjrea,'*  Stc.  wi:h  the^^^/** 
gross  amount  placed  at  tbe  foot  of  the  do^jumenl.     The  defendant  aubse- geoj^  and 
quently  took  posstession  of  the  boose,  and  enjoyed  the  use  of  (he  fixtures  aod  fixiafw, ibe 
inraiture,  and  paid  part  of  ihe  sum  at  which  ihey  wer^  valued  by  the  brokers.  pnc«  of  ihe 
For  the  defendant  it  was  contended,  tbat  the  plaintiff  was  not  entitled  to  re-'*''*'  "^J^ 
cover  on  the  aaihori:y  of  the  ca^  of  Lee  «.  Risdon,  ^  Marah  496.  where  it  ^ '**^^** 
was  decidedjtbat  an  action  for  g;oods  sold  and  delivered  wou'd  not  lie  for  fixtures, 
and^consequendy,  that  the  plaiatifFi-ouid  not  res«ort  to  the  coun's  for  goods  sold, 
and  that  he  must  be  bound  by  the  inventory  i*i  which  ihe  brokers  had  made         /. 
tbeir  valuation  for  fixtuces,  and  (hat  consequent (y  the  contract  was  entire,  and 
that  be  could  not  go  for  less  th&n  Ihe  whole  of  the  amount  of  the  valoatten; . 
and  as  the  greater  part  of  that  sum  wa«  for  fixiures,  he  could  not  recover. for 
'the  fbreitare,  which  formed  (he  other  part  of  i(te  inveniory.     For  the  plaintiff 
it  was  insisted,  that  be  had  a  right  to  recover  for  all  the  ariiotes  of  furniture 
which  it  was  proved  the  defendant  bad  (aken  po(»e:-sion  of.  and   which  •coald 
not  eome  under  the  denomination  of  fixtures;  that  although  the  brokers  had 
mchMied  eertaio  articles  ef  fnrmture  as  fixforefl  in  (he  inventory^  that  could 
not  change  their  eharaoter,  but  that  the  different  dencrtpiiona  of  fuitiiuure  nod 
fixtures  were  to  t>e  taken  ac»*ording  to  their  avowed  import;  and  that  (he  fujr- 
iiitare  wot  baTing  been  iiMtaded  in  the  agreement  at  the  (ime  the  house  was 
taken,  b^i  a  matter  of  subsequent  purchase,  for  wh'ch  the  defendant  ahonid 
pajr,  without  any  reference  to  the  fix'Utes,  and  for  which  the  plaintiff  was  en* 
Iflled'to  a  distinct  action  for  goods  mid  and  delivered,  and  that  he  could  not  be 
deprived  of  his  right  to  recover  by  the  mf«(take  of  the  brokers;  that  the  c6»i 
traet^  as  well  for  the  fixtures  as  the  fofaifore,  was  executed;  and  that  as  the 
defendant  was  in  po!»$«efasfon  of  both,  the  plaintiff  might  re<:over  ibr  -the  ftf- 
lures  on  the  count  for  an  account  stated.     Per  Cur.     There  appears,  to. be 
no  little  difficulty  in  separating  the  articles  of  furniture  fY*om  the  fixtures,  as 
valued ' by  the  brokers  in  this  inventory^,  still,  however,  we  are  of  opinion 
tbaft  the  ptainliflTs  Cuse  muy  be  supposed  on  (he  account  stated,  especia Uy  an 
the  defendant  has  had  the  enjoyment  of  (he  property,  and  paid  a  sum  in  patt 
ii^iiidaiien  of  tiie  amotifit  at  which  it  wa4  valued. 

6.  Barlow  v.  BroadhuR!)u',  T.  T.  1820,  C.  P.  4  Moore,  471.. 
Inassumpsity  the  declaration  set.  out  an  inslrumenS,  purpoiiiog  to  be  a  ^^^ '?••"* 
^missdry' bote,  which,  siaer  reciting  (hat  the  defendant  had  been  awarded  to  ?f?i^«5Yo 

EnjfOOL  to  the  representatives  of  A.  R.  and  ihat'he  bi^d  paid  bin  lOOi.  inlo.pfpmn 
ialife^time,  and  thereby  promised  to  pay  his  representatives  the  rearaloder  lory  note, 
three  nnonths  after  his  death,  pursuant  to  the  award,  first  deducting  any  in-bn^  improp 
tertet  on  money  which  he  (the  testator)  might  owe  to  the  defendant  on  .any  arlj  •tMsp 
nccoont.    The  plaintiff  then  averred  the  testator's  death,  and  that  ibey  be^^^'**.*"'?? 
eame  bis  executors;    the  declaration    likewise  contained  the  usual  nmraj  ^'^^^J^^^q^' 
counts,  and  accounts  stated.     Plea,  non  assimpsil.     On  the  triai  it  appeared  aer  a  oonsi 
that  tbis  kistruOMnt  was  not  properly  stamped;    and  the  question  arooe,4>naccoiQi 
whether  it  could  be  received  in  evidence  under  the  count  upon  an  aceount  •tated. 
stated.     Per  Cur.     This  instrument  could  not  have  been  declared  on  as  a   I  ^^^  1 
promiuBorf  note*  it  is  not  for  the  payment  of  a  fixed  and  definite  sum  of  mo- 
ney, but  subject  to  deductions,  which  must  rest  entirely  on  contingency..  The 
facts  disclosed  in  the  declaration  alone  show  that  there  was  an  account  stated 
between  the  defendant  and  testator;  the  reci(al  in  the  no(e  demonstrate  that 
il  was  given  to  secure  the  payment  of  a  larger  sum  of  money,  which  is  a  d^ 
root  nmiissiott  by  the  defendant  that  a  sum  of  money,  as  a  balance,  was  due 
fi-om  him  to  the  testator.     We  are,  therefore,  of  opinion,  that  this  memoran- 
dum might  be  admitted  in  evidence  under  the  account  stated,  though  impro- 
perly stamped  ad  a  note.     See  Watkins  v.  Hewlett,  3  B.  Moore,  311;  Chit.  ' 
oa  Bills;  363.  367. 
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U  u  i>M  IV.  PLEADINGS  CONNECTED  WITH. 

•ff  cowt,  al  1.  SpACKMLiif  ▼.  HvssBT.  E.  T.  1722.  K.  B.  8  Mod.  77. 

IS^tem  ^  plaiotiff  declared,  in  the  Manhairs  Court,  on  «d  uuimd 
lion  that  ^rajwiadicHonem^iLC^nndish^ined  judgment;  and  npoo  a  motion  being 
the  ddfea^  made  to  aet  it  aside,  on  tbe  ground  that  the  account  did  not  dter  the  doty,  for 
mat  baeaoM  that  may  arise  in  York,  and  no  other  consideration  being  stated  to  entitle  the 
iodebttd  ap  Court  to  jurisdiction,  the  judgment  ought  to  be  reversed.  Per  Cur,  The  ao* 
en  an  ao  eount  alone  was  sufficient  to  give|)ie  Court  a  jurisdiction.  See  S  Ld.  Ra/a. 
tHjil^Wn  '^^;  Stra.  827;  6  Mod.  223;  2  Show.  646;  1  Ld,  Raynu  211;  Cowp. 
^  j2Sdic»i  2  Wills.  16;  1  T.  R.  151;  6  T.  R.  764;  8  T.  R.  127;  1  Saund.  73^ 
tiM  if  aaffi  S.  Alfoif .  H.  T.  1728,  K.  B.  Fitzgib.  44. 

eiaat;  ied       On  a  writ  of  error  brought  on  a  judgment  given  in  an  inferior  Court  in 
4«-  .         assumpsit,  the  plaintiflf  declared  that  there  having  been  an  account  between 
And  it  aatfi|^*gj  and  the  defendant,  and  the  defendant -having  become  indebted  to  him  in 
?^  ^1^1  ^Q  several  sums  of  money  within  the  jurisdiction  of  the  Court,  had  mutoally  ao- 
aceoBBt      counted  together,  and  that  on  the  account  stated,  it  appeared  that  the  deftn- 
was  autad  dant  was  indebted  to  the  ptainiiflT  in  such  a  sum,  which  he  promised  to  pay 
witbia  tbe  the  plaintiff,  &c.     The  error  insisted  on  was,  that  the  cause  of  action  aroeci 
jarisdio       where  the  consideration,  to  wit,  the  volore  reccpto,  was  received,  and»  in  this 
^rVerriDc^*'^'  the  same  not  being  laid  to  be  infra  jurisdidionem  ctiricB,  the  judgment 
^^ili^^  IS  erroneous;  for  nothing  shall  be  intended  to  be  within  the  jurisdiction  of 
itamfl  af     an  inferior  court  but  what  is  speciattj  alleged,  and  laid  so  to  be;  heaice  this 
the  aeeoiat  contract  not  being  laid  to  be  made  tn^  jurUdidwnem  curia^  the  judgmeal 
•earned      Might  io  be  reversed.     The  defendant's  counsel  argued,  that  it  was  not  ne- 
^^f^^_  .  eessarjT  to  lay  a  venue  for  the  valare  recepto^  and  therefore  it  need  not  he 
I  '^  J  laid  kifrajmiMdui.    In  the  present  case  the  promise  was  for  several  soma  of 
money  which  become  due  within  the  jurisdiction  of  the  inferior  court,  and 
which  were  ascertained  by  stating  the  account  between  the  plaintiff  and  the 
defendant;  and  a  venue  is  laid  for  the  defendant  within  the  jurisdiction  of 
the  inferior  court,  where  4he  action  was  brought.     Per  Cttr.     If  the  eolort 
veceflOy  which  arose  on  stating  the  account  here,  is  a  new  cause  of  action 
firismg,  which  should  have  been  laid  vrfra  jwis^^^ion^  8lc.;  but  it  does  aet; 
and  therefore  the  promise  was  brought  for  the  original  debt,  which  is  laid  to 
arise  within  the  jurisdiction  of  the  court;  and  therelore  the  judgment  muit 
Ibe  affirmed. 
A  plea  that  S.  Mat  v.  King.  £.  T.  1698.  K.  B.  1  Ld.  Baym.  680;  S.  C.  12  Mod  ^7. 
tbapartiea      To  an  action  of  assumpsit  for  50/.  the  defendant  pleaded  that  Jm  had 
flUtfld  aa  ae  QomQ  to  an  account  with  the  plaintiff,  and  that  on  such  account  the  plaintiff 
matvairv  a  ^"^^  found  to  be  in  arrear,  and  indebted  to  him  in  tbe  sum  of -5$.;  and  that 
greed  to  be  ^^  ^^  settlement  of  the  account  it  was  mutually  agreed  between  them,  that 
qait  one  a  they  should  be  each  disch9rged  from  any  liability,  except  the  5s.   The  plaiatiff 
gainst  tbe    demurred ;  and  excepted  to  the  plea,  on  the  ground  of  its  being  equivalent  to  the 
other,  ex     general  issue.     Per  Cur.     This  plea  is  bad;  the  matter  disclosed  in  it  ought 
^e  baiaoco'^^  to  have  b^en  pleaded  specially;  it  is  in  eflfect  tbe  general  issue,  and  might 
is  bad  aa  it^^®  been  given  in  evidence  under  non  aseumptU,     The  plea  was  waved  li^ 
aoioantf  to  consent,  and  the  defendant  pleaded  denovo,    SeeSBl.  Com.  309;  Com.  Dig. 
the  generalPleader,  E.    13.    14;  Bac.  Ab.  Pleas,  G.  3;  6  East.  597;  8  East.  313;  1 
i»«e-  Saund.  S28.  e;  Hob.  127;  1  Leon.  178;  2  Rol.  Rep.   140;  Doet.   pLvl40; 

3  Lev.  40. 
*Jj/^"*  4.  Rolls  v.  Barnes.  M,  T.  1756.  C.  P.  1  BL  Rep.  65. 

aUT^Iwt"^'  It  was  held  by  the  Court,  on  the  authority  of  Adderly  and  Evans,  H«  39. 
they  ae  ^o.  2.  that  innmtd  computaesel  was  not  a  good  plea  in  bar  to  an  aetion  on 
coonted.      assumpsit;  for  tboueh  true,  it  does  jaot  extinguish  the  original  prottuse  on 

which  the  action  is  founded. 
The  pl«ib  y.  pRQOF  OF 

bfrblLS*  ^-  Bartlett  v.  Emert.  H,  T.  1758.  K.  B.  Cited  1  T.  R.  42.  n. 

'inaopport  In  arguing  this  case  upon  a  writ  of  error  out  of  the  Court  of  Litchiield, 
of  the  coast  Raymond,  C.  J.,  Page  and  Reynolds,  J.  agreed,  that  on  an  insimtd  compti- 
oa  aa  ao     ioiHi  the  plaintiff  is  not  obliged  to  give  evidence  of  the  several  items  consti* 
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toting  the  aecount,  but  it  ib  sufficient  if  he  prove  the  aceonnt  stated,  (or  that  h  eovnt  ita 
» the  account  of  the  action.     See  Bol.  N.  P.  129.  *•<{•  ^  «^][J 

ft.    KlVOWLES  AMD  OTHERS  V.  MlfCHELL  AND  ANOTHER,  H.  T.  1811j  K,  B.  ^^i}^^^^. 

'     ■ '  .  East,  249.  itMMcoMt» 

In  this  case  it  appeared  that  the  plaintifis  had  sold  to  the  defendants  some  mtiog.  the 
standing  trees,  which  the  defendants  afterwards  procured  to  be  felled  and  ta-  a«<o«Bt. 
ken  awa/;  and  both  the  defendants  had  admitted  that  they  had  bought  the  trees  |    1^''  1 
for  nine  guineas;  and  one  of  them  ^aid  he  would  only   pay  one-half.     An  ac-  ^'  'h"*'^ 
Uon  of  asaompsit  was  brought  upon  the  common  counts,  for  (^oods  sold  and  *1^^JJ^ 
delivered,  the  money  counts,  and  upon  an  account  stated.     The  plaintiff  was  ^j^^  |,,  |,^^ 
non-suited;  on  the  objection  that  the  evidence  did  not  support  the  action,  the  boaght  aua 
contract  being  for  standing  trees,  which  were  part  of  the  realty.     A  rule  nisi  ding  trees 
Was  granted  fo  eet  aside  the  nonsuit.     Per  Cher.     The  acknowledgment  of  the  of  the  phfai 
pfice  to  be  paid  'for  the  trees  being  made  after  they  were  felled  and  applied  to  *>*'*w  »  «•' 
tto  ooe  of  the  defendants,  is  sufficient  to  sustain  an  action  on  an  account  sta-  ^*'^  mhtM 
ted;  notwitstandhig  there  is  no  other  item  of  account  between  the  parties.  ^^^^^  ^^^y 
Rule  absohire.  wmaappon 

•     3.  HtOfittoAE  V.  Primrosb,  £.  T.  1816,  K.  B.  5  M.  &  S.  05.  «  eoant  n^ 

On  a  rule  to  show  cause  why  a  verdict  should  not  be  set  aside  and  a  nor^-  ^"^  ^  ^^ 
suit  entered,  it  appeared  that  the  action  had  been  brought  on  a  hill  of  exchange,  ^^^  '^ 
the  declaration  containing  a  count  on  the  bill,  the  money  count  aiH)  an  account  p^^f  ^f 
stated,  to  which  the  defendant  had  pleaded  the  general -issue.     It  was  con- one  iiem  ie- 
tended  that  rhe  biH  being  misdescribed  in  the  declaration,  the  mere  proof  that  rofficient  t<^ 
the   defendant  had  admitted  his  liability  on  the  bill,  upon  being  applied  to  >Dainieia.a» 
tbif  payttient,  was  not  sdfiicient  evidence  to  support  the  count  upon  an  account  •^ttoa  npo^ 
stated,  the  defendant's  admission  being  exclusiveTy  confined  to  that  item.     Per  ^^^^^^ 
Gur.    A4tboiigh  the  bill  is  misdesorlbed  in  the  declaration,  yet  the  plaintiff  is 
entitled  to  recover  under  the  account  stated,  for  the  case  of  Knowles  v.  Michel, 
mde  ntpra^  has  expressly  determined  that  point.     Now  there  seems  to  us  to 
be  iicF'reason  why  an  account  should  not  be  stated,  consisting  of  one  item  only, 
ae  well  as  of  pluralttyvthe  language  of  the  plea  being  *'  of  and  concerning  diverv 
sums  of  money '^  makes  no  difference;  **  divers''  may  be  supported  by  proof  of 
otitt  item.     We  are,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  retainr 
his  verdict.     Rule  discharged.     See  Grant  v.  Da  Costa,  5  M.  ^  S.  361; 
fortlett  V.  Emery,  I  T.  R.  42.  n\  Dalby  v.  Cook,  Cro.  Jac.  234;  Thompson 
T.  Spencer,  Bul.N.  P.  r29'. 
4.  Teali  v.  AuTT,  T.  T.  1820,  C.  P.  4  Moore,  543;  S.  G.  4  Br  k  B.  9^. 
Action  of  assumpsit  to  recover  the  balance  of  an  account  for  timber  or  trees  ;^r^"? 
the  declaration  contahded  counts  for  goods  sofd,  money,  and  account  stated,  ^igg^n 
Plea,  general  issue,  non  aitsumpsit.     At  the  trial  it  appeared  in  evidence,  that  ihat  •  bel 
at  the  time  of  the  sale  of  the  timber  a  memorandum  was  made  of  the  bargaiir,  an<ie  it  dse 
but  it  was  neither  stumped  nor  signed  by  either  of  the  parties.     A  witness  pro- to  tfte  pleiir 
ted  that  defendant  had  admitted  there  was  a  balance  due  to  the  plaintiff,  but  ^>?*  withovf 
was  Unable  tostete  with  precision  the  amount.     The  memorandum  and  ^&nd-?^'^^ 
writing  of  the  party  was  then  proposed  to  be  proved,  when  it  was  objected  to  definite  ' 
as  inadmissible,  being  neither  signed  nor  stamped;  and  further,  that  as  that  1001,  wHl 
memoranddm  was  unavailable,  there  was  no  written  contract,  althou^rh  it  was  not  rapperf 
tbe^  sale  of  standing  trees  which  conveyed  an  interest  in  the  reality.     The  jodg-  •  count  oa 
es  presiding  at  the  triaf  adopted  this  opinion,  and  the  plaintiff  was  nonsuited  '".'j^^***^ 
with  leave  to  move  to  set  it  aside.     A  rule  nisi  was  accordingly  obtained  that'  r  \m  i 
the  nonsuit  might  beset  aside,  and  a  verdict  entered  for  the  plaintiff  for  45/.;    ^  ^ 

and  knowles  v.  Michel,  l!2  East,  249.  (ante  p.  157.)  was  cited,  where  it  had 
been  determined  that  an  admission  by  the  defendant  that  he  had  bought  trees 
efthe  plaintiff  for  a  certain  sum  of  money,  and  that  he  had  cut  them  down  and 
carried  them  away,  would  support  a  count  upon  an  account  stated,  though  not 
for  good^  sold;  it  was  therefore  submitted  that  no  written  evidence  of  the  con- 
tract was  necessary. 

.Per  CuTt  If  it  had  heen  proved  that  a  certain  sum  was  agreed  to  be  paid 
Vy-the  dcdeodant  as  tl^e  balance  due  to  the  plaintiff,  the  ease  of  Knowlee  ¥» 
Michel  would  be  expressly  in  point;  but  there  the  defendant  admitted  a  precise 
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flum  to  be  due;  that  case  therefore  does  not  meet  the  pr«86M»  >a  wbkh  tlie 

difficulty  is  to  ascertain  what  is  due,  no  promise  having  been  proved  bj  the 

Semb,  An  defeodaot  to  pay  a  deGnite  and  certain  sum,  but  merely  the  balance  doe  from 

iodioinewt  h|„  to  the  plaintiff.     See  6  T.  B.  452;  12  East,  237 ;  2  B.  &  A.  473;  2 

l^^^^rVr'  Stark .  277.  

IcceaS  "f       VI.  WHEN  AN  INDICTABLE  OFFENCE,  TO  DESTROY. 
ter  it  has  The  Qocen  v.  Caisp,  T.  T.  1703,  K.  B.  6  Mod.  176, 

'^T^^i^*  On  an  indictment  for  a  misdemeanor,  it  appeared  that  an  accouiit  had  beea 
8  6  Tb*  stated  between  defendant  and  A.  by  which  defendant  appeared  to  be  indebted 
•mn  itated  ^^  the  latter  in  a  certain  sum;  the  defendant  signed  the  account  and  ajterwarda 
in  the  oe«f»  obtained  possession  of  it  by  false  pretences,Bnd  vi^e/tiniiM  tore  itoofUrapacMiy 
am  ationld  &c.  It  was  moved  that  the  indictment  should  be  quashed: — Ist.  JBecause  it 
€orre8Mi\d  was  a  private  offence  not  indictable.  2d.  Because  it  did  not  ahow  ia  whom 
with  iba  a  y^^  property  in  the  paper  was  vested.  Per  Cur,  We  must  refuse  the  motioa, 
^^^  ^  for  it  was  a  tresp;i98  ab  in'tJio,  The  property  ia  his  who  was  entitled  to  the 
be  reoaver  ^®^^  on  the  account;  and  directed  the  defendant  to  try  it,  or  demur  at  his  peri), 
ed.  See  Comb.  16;  12  Mod.  413;  4  Com.  Dig.  Indictment,  D;  Stra.  595;   1  Ld. 

Raym.  316. 

[  159  }    •  

Bot  ii  i*         g|(  etCarm»  fn*  Process.!— See  also  tU.  JtffidavU  <^  Debt;  JBoti;  Jhdarth 

*  irita«rii  1-  Thomfson  v.  Collins,  Cited  by  Holt,  C.  J.  in  Cabibalpo  v.  Coonoifi. 
In  Sit  M.  T.  1703,  K.  B.  6  Mod.  226. 

respect  te  -  In  an  indebilcUui  (usumpsil  the  declaration  and  recovery  was  for  wowtb  than 
DO  irregular  the  ac  eiiam  in  the  writ,  and  though  it  was  offered  to  make  it  correspond  with 
ity,  and      i\^^  ^^  tiiam,  by  enteriag  a  remittitur  oa  the  record  for  the  diflereoo#,  jet  it 

/roond  for  2,  TuRi.NO  v.  JoNEs,  M.  T.  1793,  K.  B.  5,T.  R.  402. 

dUcharging  The  defendant  was  in  custody  on  a  bailable  latitat.  An  application  was 
defendant  made  to  the  Court  for  his  discharge  on  the  ground  that  the  declaratioD  and  06 
on  common  i^uim  varied  in  the  amount,  ootwiihstanding  the  action  was  in  debt,  mod  iosli- 
Where  the  ^^^^^  ^'^'  ^^^  recovery  of  a  sum  certain.  Med  per  Cur,  There  is  no  incoogni* 
preceaa  **to  ^^J  tn  these  proceedings;  the  process  does  not  appear  on  the  record;  and 
answerihe  therelbre  the  assumed  analogy, between  actions  by  original  and  by  bill  fails, 
plaintiflT  in  No  case  can  be  cited  where  an  objection  as  to  the  sum  has  beeu  allowed  to 
a  plea  of    prevail.     See  post,  tit.  Declaration;  2  B.  &  P.  358;  6  T.  R.  158;  2  Saund. 

uw^  ^*  ^*^*  ^-  Mundy;  E.  T.  1730,  K.  B-  1  Bl.  Rep.  462. 

with  an  ae  -^  motion  was  made  to  stay  proceeding  on  a  bill  of  Middlesex,  which  was  in 
$iiam  in  debt  only,  and  not  in  trespass,  with  an  ec  diam  in  debt  for  a  penalty  incurred 
4€bt)  the  by  defendant  having  foreign  lace  in  his  bouse.  Lord  Mansfield,  C.  J.  refiiaed 
f  ^""Id^'  ^  -^^^  ^^  ^^^^  cause  unless  a  precedent  could  be  produced;  but  on  its  being 
beamead^  moved  again  when  Denison,  J.  was  present,the  bill  was  ordered  to  be  amended 
^.  by  inserting  the  words  '*  in  a  plea  of  trespass. '^ 

Or  if  the  4.  Cajllaohan,  one,  &c.  v.  Harais,  H.  T.  ]760,C.  P.  2  Wils.  392. 

mialake  be  The  plaintiff  had  sued  out  an  attachment  of  privilege  to  answer  the  plaiii^ 
not  maieri  {Iffla  a  plea  of  trespass,  and  also  to  a  certain  plea  of  trover,  for  converting 
Coon  *U  ^^^  goods  and  chattels  of  the  plaintiff  for  12'!/.  The  defendants  having  been 
overlook  it  ^crested  upon  this  writ,  and  held  to  special  bail,  a  motion  was  made  for  a  rul« 
altogether,  to  show  cause  why  a  common  appearance  should  not 'be  aecepted  for  tho  de» 

aa  where  p  |^  19  now,  however,  a  clearly  eatahliahed  principle  of  law,  that  an  indidtment  wiH  net 
the  ac  e  )|^  f^^  ^  ^^^^  treapaas;  Rei  v.  Johnson,  1  WiU.  825;  Snyer,  27;  for  the  worda  H  ei  ^r* 
ftam  waa  mu  alone  are  not  anfficiont;  Rex  t.  Siorr,  8  Borr.  1698;  Rex  t.  Aifcin%  4  Barr.  1706* 
'k  ""?^^'^  There  most  boffachan  aetnal  force  as  implies  a  .breach  of  ihe  peace  to  make  a  treapaM 
I-iTm'  '"  an  indictable  offence:  Rex  v.  Blake,  S  Borr.  1731;  and  thia  degree  of  aclaal  force  mnat 
tin '*|Q  ft     appearon  the  fnce  of  the  indictment;  Doagl.  154.     See  also  1  Raasel,  70;  4M.  Jfc  S.  214, 

1  Ld.  Raym.  866;  SSalk.  189. 
t  Anterior  to  the  sUt  18  Char.  2.  etat.  2.  a.  2.  a  defendant  might  hate  been  arreated  and 

Mdeo  to  bail  fof  any  anm  of  jooney  apea  •  coowion  bail  of  Mi£llesaz,  or  Mjfal,lleL  oat 
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fendante  on  the  ground  that  the  ac  etiam  did  not  particularly  express  the  cause   [  160  1 
of  action,  as  the  statute  of  12  Char.  2.  c,  2.  %'i.*  directs;  there  being  no  such  pIm  of  tro 
actiMi  as  a  plea  of  trover,  it  ought  to  have  been  a  plea  of  trespass  upon  the  ^V  ^*^ 
case.     Upon  showing  cause  it  was  submitted   for  the  plaintiff,  and   resolved  p|^^'r?r«s 
by  the  court  that  the  cause  of  action  is  clearly  and  fully  expressed ;  and  al-  pan  on  tbe 
though  the  ac  etiam  be  not  exactly  clerical,  yet  nobody  who  reads  it  can  doubt  ease  f«rooa 
of  tho.cause  of  action;  besides  since  the  statute  of  ac  etiam,  13  Char.  2.  the^srttng  tiM 
ataittte  ot  12  Geo«  1  c.  29«  has  enacted  that  no  person  shall  be  held  to  special  S«^  f^^hs 
bail  before  an  affidavit  is  made  and  filed  of  the  cause  of  action,  which  has  fj^'J^,!^ 
been  done  in  this  case;  so  that  tbe  defendants  ha/e  had  notice  from  the  affida<» 
Tit  of  the  cause  of  action;  that  if  that  affidavit  be  sufficient,  the  Court  cannot  Or  where" 
admit  of  a  common  appearance.     Rule  discharsed.  tbe  preoeM 

5.  Barber  v.  Llotd«  T.  T.  1789.  K.  B.  2  T.  R.  513.  wai  to  aa 

A  bill  o(  Middlesex  was  to  answer  the  plaintiff  in  a  plea  of  debt  instead  of^^  ^ 
trespass,  and  also  a  bill  to  be  exhibited  in  a  plea  of  trespass  en  the  case.  The  P\"*|^  ^f 
CcHirt,  on  the  authority  of  a  case  read  from  the  master's  book,  refused  to  grant  debt  with^ 
a  mle  to  set  the  bill  aside.     A  similar  application  had  been  also  refused  in  JI.  an  ar  gH 
T.  1783.K.  B.  aMisesss. 

6.  LocKwooD  V,  Hill.  H.  T.  1790.  C.  P.  1  H.  Bl.  310. 

A  OMtion  was  made  for  permission  to  enter  an  exanereiur  on  the  bail  piece,  Wbere 
on  the  ground  that  the  ac  etiam,  in  (he  process  against  the  principal  was  "In  a  ^"m  of  ae 
certain  olea  of  trespass  on  the  case  on  promise  for  ^5(."  the  plaintiff  having  ^||*j^*'' 
declared  in  debt  for  260/.  Std  per  Cur.  The  statute  13  Car.  s.  2^  c.  S.  which  Qom^i^ii 
requires  the  cause  of  action  to  be  expressed  in  the  Writ,  and  which  ffivcs  rise  prooois 
to  tbe  clause  of  ac  etiam,  operates  only  where  the  sum  is  above  4XH, ;  when,  witboet 
thereibre  the  debt  is  under  that  sum,  the  ac  etiam  is  not  necessary.  ^^  '*  ^^ 

7.  The  KiHQqtd  torn  v.  Horne.  T.  T.  1791.  K.  B.  4  T.  R.  349,  ^ULi! 

On  motion  to  show  cause  why  a  bill  of  Middlesex  should  not  be  quashed,  i^  ^^  ^ 
and  tbe  subsequent  proceedings  stayed  for  irregularity,  it  appeared  that  the  tion  on  the 
action  had  been  commenced  by   common  pro<sess,  in  debt  on  the  lottery  act,  lottery  ect 
without  specifying  the  amount  of  the  penalties,  or  giving   any  information  to  ^be  amoaat 
the  defendant  of  the  nature  of  the   action,     in  support  of  the  application  it  ®.^.^  P*^ 
was  submitted,  that  as  the  27   Geo.  3.  c.  1  enacts,  *'that  upon  every  action,  for*^^^ 
plaint,  bill,  4rc.  instituted  or  issued  for  the  recovery  of  penalties,  shall  specify  speoified  is 
the  amount  of  penalty  or  penalties  sued  for,"  the  common  form  was  improper  prooMe 
the  words  of  the  act  being  imperative,  and  theToquisite  there  pointed  out  indis^tboegh  tbo 
pensable.     In  answer  to  this  proposition  it  was  argued  that  the  statute  having  f?^^*^*V| 

g'vea  an  action  of  debt  generallv,  the  clause  adverted  to  could  only  have  re*  ^  Jo  beM 
reace  to  cases  where  the  defendant  was  to  be  holden  to  bail.  Sed  per  Cur.  The  * 

SKptewiee  tbe  penicelar  eame  of  eetioti^  To  remedy  tbii  miechief  it  wee  eaaeted,  tbat  no 
peieen  efreeted  by  any  BheriflTby  force  or  coloar  of  any  betlabt«  writ,  bill,  or  proceu,  ie* 
eaaog  est  of  tbe  King'a  BenCh,  wherein  the  certainty  and  tmeoante  of  action  ia  sot  ea* 
preiaed  paiticelarty,  ahall  be  compelled  to  give  aecarity  for  bia  appearance  io  aily  penal- 
ty, or  asm  of  ononey,  eiueeding  the  aoin  of  AOL  This  statote,  says  Mr.  Jestiee  Blackatose* 
twhhost  unj  aoob  ioteniion  in  the  makeri,)  had  like  to  have  oaated  tbe  Kiog*8  Beach  ojf 
all  lie  jariodiciioD  OTor  civil  injnriee  withoat  force,  for,  at  the  bill  of  Middleeet  wan  fVa- 
■mJ  only  for  aetiona  of  treapaas,  a  defendaat  eoold  not  be  arreated  and  bolden  to  Iwil 
tbereapon  for  breaehea  of  civil  conlraou.  Bat  notwiihatanding  this  atatote,  the  defen- 
dant might  still  be  arraaled  and  holden  to  bail  npon  a  common  bill  of  Middleaex*  or  lati«* 
let,  A^c.  fof  any  tarn  not  exceed :ng  4d/.;  and  wbero  it  WHS  (or  a  larger  anm,  a  method 
waadsYiMd  to  prepare  the  jnrisdietion  of  the  Coort,  and  at  the  same  time  to  aathorise  an 
aivnal,  by  meerting  an  ae  etiam,  or  special  claase,  beginning  with  these  words)  shortly 
deecribiog  the  tree  caoee  of^  action  in  addition  to  the  generitl  compUint  of  trespase.  And 
a  rale  ef  eoart  was  made  npon  this  ataiate,  that  no  attorney  atioeid  make  any  precept  or 
writ,  with  a  claaee  of  ec  etiam,  &c.  against  any  heir,  execator,  or  admioiatsator,  nor  ia 
any  eaae  where,  by  the  coarse  of  tbe  conrt,  special  bail  was  not  required.  See  farther  aa 
to  tbe  origin  of  this  siatnte  and  ira  effect,  t^etersdorff  on  Bail,  9  to  16. 

*  The  4th  section  of  the  statote  18  Char.  2.  c  2.  was  not  mentioned,  which  aays,  *<Thie 
net  shall  not  extend  lo  any  attachment  of  privilege  at  the  soil  of  any  privileged  penran. 
and  npon  each  wriu  of  attachment  soch  coarse  shall  be  taken  for  seeority  for  appearancn 
as  haib  been  nied."  From  this  aecilon  it  seems  there  is  no  ocoayion  to  insert  an  ac  etiam 
ef  the  pnrtieolar  cense  of  action  io  an  attachment  of  privilege  at  the  snit  of  an  attorney* 
ia  order  to  bold  a  defendant  to  bail, 
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^b$0rvBnce  of  the  special  form  directed  by  the  legislature  to  be  introdaoed  in 
(   161  ]  the  process  is  essential  to  the  validity  of  the  proceedings;  and  it  net  having 
heeo^doae  io  this  case,  the  process  is  irregular,  and  must  be  set  asidf .     See  4 
T.  R.  687;  6  T.  R.  641;  2  H.  Bl.  601. 

8.  Davidson  v.  Frost.  E.  T.  1803.  K.  B.  9  East,  905. 
4»Miia.       The  defendant  had  been  arrested  and  held  in  bail  for  177/.   witheni  the 


"^VkJ^  tunonnt  having  been  inserted  in  the  process,  according  to  the  IS  Car.  9.  atal. 

■art  oHbA  ^'.^'  ^'  ^^^  ^^®  '"'^  ^^  ^'  '^ '  ^  ^^'  ^-  ^^  showing  cause  agmiaat  a  role  ob- 
writ  wh«a  ^uied  for  discharging  the  defendant  on  common  bail,  it  was  argued  that  since 
the  cause  the  enactments  of  12  Geo.  I.  c.  29.  that  no  person  shall  be  holden  to  bait  upon 
vCaciitin  if  process  out  of  the  superior  courts  for  less  than  101.  and  that  an  affidavK 
^J^y*  ^^'*  for  debt  shall  be  made,  and  that  the  sum  sworn  therein  shall  be  endorsed 
foi  whicr  "P**"  ***®  ^^^  ?^  '^®  process  and  that  the  sheriff  shall  not  take  bail  for 
the  4er(9n4  ^^^9  ^be  insertion  of  th^  sum  in  the  ac  etiam  is  wholly  nugatory,  because 
«i  ia  to  bie  o®»*ber  the  sheriff  nor  the  parly  is  bound  by  it,  but  only  by  the  sum 
boideB  to  sworn  to  and  endorsed  on  (he  back  of  the  writ.  But  the  Court  considered 
Mi  ifttrrcgtke  process  irregular,  and  observed  that  attempts  (o  vary  from  the  established 
W'-  forms  without  the  aollwity  of  the  Court  ought  to  be  discouraged.     Role  ab> 

solute. 

9.  MuifROK  V.  HowB,  H.  T.  1819,  K.  B.  >  Chit.  Rep.  17  f. 
A  role  had  been  obtained'to  show  cause  why  the  bail  bond  giten  in  thie 
Otomittioi  action  should  not  be  cancelled,  and  the  defendant  discharged  out  of  custody 
to  iiiMrt  the  on  filing  common  bail,  on  the  ground  thaT  (he  ac  efiam  part  of  the  bill  of  Mid» 
ft/mot  M  ^'•^•*>  *'"  ^^^^^  ***®  defendant  had  been  arrested,  had  not  set  out  the  true 
Uofl.'-  ^•"*®  of  action,  as  prescribed  by  the  IS  Car.  2.  s(.  2.  c.  2.  but  simply  stated 

the  sum  of  300/.  without  proceeding  to  allege  that  the  money  w«s  due  on  the 
promise;  Per  Our.  The  decision  in  Ddvison  v.  Frost,  2  East,  305.  (timrcr) 
is  a  decisive  authority  in  favour  of  the  present  application.  It  is-  impossible 
iD*this  caae  to  discover  whether  the  action  be  trespaes  or  aseumpsit.  The 
pracise^cause  of  action  should  be  stated  in  the  ac  etiaro  accordin^to  the  stat- 
ute and  the  established  practice.  Rule  absolute. 
r  .^.  n  ^^'  ^"^^^  ^-  FossET,  E.  T.  1817,  C.  P.  1  Moore,  I4T;  S  C.  T  Taunt. 
l  ^^^  J  468.     S.  P.  Forbes  v.  PniLips.  H.  T.  1806.  2  N.  R.  98. 

Uihe  mtk*  .  P?  a  niotion  to  set  aside  proceedings,  it  appeared*  that  A.  B.  and  C.  were 
lie|(iii  ars  indebted  to  the  plaintiff  on  a  joint  and  several  bond;  that  the  piaintiflT  had  so- 
gnii^i  two  ed  thma  all  severally  by  three  writs  of  capias,  in  one  of  which  A.  and  B.  Irere 
M??h!"il!  named,  hut  B.^s  name  was  omitted  in  the  ac  etiam  part  of  the  procese.  The 
etiai^mr'''*""*'"^,"*"*^*"***'^'*  "^'"^^  A.  only,  and  declared  against  A.  and  B. 
ly  against  wp""'^*^,  etJd  the  sheriff  arrested  both  of  the  defendants.  Two  other  write 
one,  that  wcre  issued  against  the  defendants  B.  and  C.  separatelf ,  on  which  they  were 
one  only     arrested  accordingly.     Per  Cur.     The  analogy  between  the  facts  of  this  ease 

Irr^Jrti^*'  »"V  ^'^^'''^  ^*^*^  """^  ^^  *^®  decision  of  Forbes  v.  PhiWips,  2  N.  R.  9S. 
and  thT  1*'?°®''^^'*^  judgment  given  in  that  case  conclusive  against  the  present  motion, 
plaintiff  .  2.  ^«n  wged  that  this  was  a  writ  against  tVo  defendants,  and  that  there- 
mmy  4e  '^e  one  only  could  not  be  arrested  on  il.  We  perfectly  concur  in  that  pto- 
•Jare  a  P^J^i?"^  *>"i  ^^  »»«>»  of  B.  in  the  capias  may  be  substituted  for  that  of  Ricb- 
fw  *^wr  ••*^*'"  **  eqoivatent  to  the  introduction  of  the  name  of  a  nominal 

•^  party.  THe  ac  etiam  is  the  only  operative  part  of  the  writ  which  points  ont 
the  person  against  whom  the  action  is  to  proceed,  and  by  which  judgment  ie 
obtained.  Richard  Roe  is  joined  io  every  writ,  but  is  nol  declared  againal. 
me  Uoort  carnoet  distinguish  between  the  name  of  Richard  Roe  and  any  oth- 
er person.  See  Moss  v.  Birch,  6  T.  R.  722;  Spencer  v.  Scott,  I  B.  *P.  IS; 
tables  v^Ashby     IB  &  P.  49;  Dalton  v.  BaVnes^  I  M.  &  S.  230;  Shaw- 

?Sr/iii  K    1^^'  o^"""^-  186;  Gent  v.  Abbot,  2  B.  Moore,  »1;  3  Taunt. 
304;  Maberly  v.  Benton,  5  B.  Moore,  483. 

WtltnOtojelrDeinent.— Seetit.  Bend;  Evidence;  Linitatiens,  Stalnte  ef; 
Principal  and  Agent;  Stamp. 

iJltOt;nS.— See  tit.  Tithes. 
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flUttlCeSCetkCe.— See  lb.  Appeal;  Highway;  Nuitanee;  Way,  Right  of. 

CIC^IlfttKl. — See  tit*  Assauh  and  Battery:  Auterfoia  Acquit;  Burglary; 
Oeaapiniey;  Highway;  Malicioua  Proaecutions,  Perjury;  Post  Office. 

KrQttfttante.— See  tit.  Bin  of  Exchange;  Composition  with  Creditors; 
Foif  ery;  Payment;  Receipt;  Release. 

Sere. 

J.    RsxT.  Etbkaed,  H.  T.  1700,  K.  B.  1  Salk,  195;  S.  C.  iLd.lUym. 

638;  Holt,  173. 

Ob  A  preaeBtmeot  at  a  court  leet  for  erecting  a  cottage,  8lc.  contrary  to  91  '^^  ^  & 
Bis.  c.  7,  a.  I,  being  rennoved  into  th*5  Court  of  King's  Bench  tiy  certiorari^  *'  }J^.'  ^ 
It  WM  contended,  on  the  authority  of  Stowe's  case,  Cro.  Jac.  60S,  that  the  38  J^'J^JJ* '^ 
Edv.  If  c.  6,  wae  not  a  statute,  but  only  an  ordinance.  The  propoailion,  how- bBiUnTaa 
over  woe  denied  by  the  Court.  See  33  £d.  1 ;  S4  H.  8,  c.  4;  2  Inat.  7S7;€)e;  aoro.^is  a 
Lit.  6d^  a;  Spelm.  Gloss  v.  Acra,  parlicaia  Urnt  periiea  pes  JortiXn  TGHkr^aMiM  'ad 
Isrna;  Cms.  Interp.  v.  Acre.  *■«*  •»  •»di 

«.     WiDDT  ▼.  Newton.  T.  T.  1723,  K.  B.  8  Mod.  275,  /      '"r"?^*  n 

On  A  apecial  verdict  in  ejectoMot  it  appeared  that  a  tenant  in  tail  had-ooro^^^^^  ^ij 
•anted  to  levy  a  fine  and  sofier  a  common  recovery  of  the  lands  in  queatioo,  ^oid  acra, 
nod  ako  of  a  fishery ;  and  that  ho  had  accordingly  levied  the  fine,4eacribitig  by  the  eoa 
Iho  paicok  as  120  jusres  of  land  in  Stockwell^hall,  in  the  county  of,  ife.  and  mbk  of  tha 
Ion  acres  of  land,  covered  with  water;  and  deolared  the  uae  thereof  to  himself  P*">^  if 
nndboira.     Bnt  there  being  more  than  140  acres  statute  measure,  (but  only  J^*^^^^'^ 
IbntAnmbor  according  to  the  local  mode  of  admeasurement,)  the  defendant,  g^^ry.t^t 
who  won  heir  in  tail,  defended  the  action  for  all  the  land  beyond  the  one  hmi-  b  ukan  ae 
4red  and  lorty  acres.     Tlie  jury  foond  that  the  fine  had  been  levied,  and  the  eordinf  to 
recovery  duly  suffiirod  by  the  name  of  120  acres  of  land  and  of  ten  acrea  of  ^1^  eattom 
mnning  water,  and  that  the  whole  eatnte  entailed  was  computed  to  bo  ^^^^^     "* 
ncresofland.  ofihrniTa 

For  the  plaintifT  it  wae  contended,  that  all  the  entailed  property  was  com-  try,  and  not 
piiae4  under  the  description  of  one  hundred  and  forty  acrea  of  land,  and  that  accdrdiof 
Ibio  oooitructien  was  consistent  with  the  intent  of  theteoant  in  tail,  who  had  to  tl>«  •^^ 
levied  the  fine;  that  admeasurements  are  to  be  ascertained  by  a  jury  according  *^'' . 
to  the  reputed  computations  where  they  are  made;  that  they.4ire  tied  down  to 
the  very  county  where  things  are  transacted;  .hence  where  an  habere 'faei&9 
f0$9e$siou€m  'w  directed  to  the  sheriff  to  put  a  man  in  possession  of  twenty  acres, 
no  ipnat  deliver  twenty  acres  to  him,  According  to  the  usage,  of  the  district 
where  the  lands  lie.     (See  Thynn  v.  Thynn,  I  Vent.  51 ;  8,  C.  1  Lev.  27;  I 
Sid.  190;  1  Mod.  190,  239;  2  Inst.  42.) 

On  behalf  of  the  defendant  it  was  argued  that  the  quantity  of  land  convey-  . 
•d  under  the  word  acre  could  only  be  ascertained  and  determined  by  the  8tm« 
tute  De  Mefuwrandia  Terria^  34  £dw.  1.  To  adopt  any  other  mode  of  compu- 
tetioa^  derivable  from  varying  anil  local  cnstom  would'  lead  to  endless  tincer- 
tainty,  and  a  general  want  of  ^ecision  on  such- questions;  that  there  ia  a  dif- 
loronce  between  a  manor  which  is  fixed  to  no  certain  measure  and  a  quantity 
of  acrea  where  the  measure  is  ascertained.     It  is  true,  if  it  wes  the  custom  of 

*  The  word  aflre*  oa  iti  fiirc  introdoction.'denflfted  net  a  datermts^  qoanihy  of  land, 
bat  aay  epap  grooDd  or  field.  It  afterwards  signified  a  meaaored  pertien  of  lend,  bat  the 
fMatlty  varied,  and  wai  not  liied  aniil  the  SSEdw.  1.  aeeording  to  wbieh  an  aere  eea- 
taioB  tee  aqoare  perches,  so  that  every  acre  is  a  superficies  of  forty  perches  long  and  fovr 
broad,  or  in  that  prepertioa,  be  the  leoglh  or  breadth  more  or  less.  The  lengch  ef  the 
perch  was,  previoasly  to  thestatnte  of  Edward,  fixed  at  five  yards  and  a  half,  or  sixteea 
feat  and  a  half  by  the  statate  called  cempc$iHe  ulfUifum  et  pertiearum;  and  the  net  of 
Edward  SMMt  of  coarse  be  constraad  with  Inference  to  thk  •Undard.  (See  Co.  Lit.  0#;  t4 
last.  174;  f  Rap.  07.  a;  4  Mod.  ISS;  Cro.  Eiiz.  476.) 

t  In  adverse  saita  the  word  acre  is  eoostned  according  to  the  statate  measare,  and  not 
regelated  by  the  measore  of  any  pnrticolaror  local  costom.  Thos  in  Andrew's  case,  cited 
Cro.  Elis.  476  it  was  adjadged,  that  if  one  brings  an  ejeeii^ne  firmm,  or  hpracipt  of  100 
Miaa,  H  aball  be  aeeording  to  the  scatnte  measure  ;  bnt  if  he  bargains  and  selH  100  ncfee 
of  laBd»  tbst  ahall  aat  be  according  to  the  sUiate  measare,  bat  aooording  to  the  local  SSode 
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[  164  ]  the  county  or  of  tho  huoidred,  so  as  it  was  limited  or  fixed  to  a  cerlaio  place, 
this  method  of  computalioo  might  be  good.  But  in  the  present  case  the  aeres, 
if  taken  by  computation,  are  two-fifibs  larger  than  the  common  or  statnte  Man 
sure,  without  confining  such  computation  to  any  certain  place;  and  that  in  all 
the  cases  wherein  it  is  mentioned  that  a  manor  in  reputation  is  to  pass  hy  a 
recovery,  it  is  alleged  in  the  deed  that?ithe  covenantor  is  to  soffer  a  recove- 
ry of  a  reputed  manor,  but  it  is  not  set  forth  in  this  deed  that  the  covenaator 
waa-lo  soffer  a  common  recovery  of  so  many  acres  in  reputation,  but  only 
of  140  acres  generally.  Besides,  there  is  a  difference  between  a  fine  levi- 
•  ed,  and  a  recovery  sufiered,  in  pursuance  of  a  contract  for  a  valnable  con- 

sideration, and  a  voluntry  fine  and  recovery,  as  this  is;  for  in  the  one  ease  the 
prior  agreement  governs  the  whole;  but  where  there  is  no  sncfa  agreenetit 
the  ordinary  course  of  law  is  to  be  the  guide,  and  no  strained  construction 
ought  to  be  deduced  from  the  intention  of  the  parties.  Audit  is  to -be  ob- 
served, that  the  statute  De  TerriM  MenaurandiM  was  made  on  purpooe  to  aft- 
certain  the  fine  due  to  the  king  by  alienation  of  lands  by  fines,  and  there^ 
fore  such  a  loose  computation  of  the  number -of  acres  shall  not  avoid  the  de- 
sign of  this  statute.  Per  Ctw.  It  has  been  admitted  by  the  delendaat's 
counsel,  that  if  the  fine  btfd  been  levied,  and  recovery  suffered,  in  pursuance 
of  a  prior  agreement  or  covenant  for  a  valuable  consideration,  sod  if  it  had 
appeared  to  bo  the  intent  of  the  parties  to  pass  the  whole  estate  by  the  nmmt 
of  140  acres,  in  such  case  the  whole  would  pass.  Now  here  the  jury  have 
found  that  the  whole  estate  entailed  was  computed  in  the  county  to  be  140 
acres;  and  it  will  be  difficult  to  comprehend  a  difference  between  a  covenant 
fi>r  a  valuable  consideration  and  a  voluntary  covenant;  for  it  cannot  reasonably 
be  said  that  the  same  words  which  pass  all  the  lands  in  one  case,  shall  net  pasa 
the  whole  in  the  other, 'especially  when  the  tenant  had  it  in  his  power  lo  ex* 
press  his  intention  in  any  language  be  pleased. 
ggmh.  Cas  s.     NoBLR  v.  Durell,  K  T.  1789,  E.  T.  3  T.  R.  S75. 

eootroi'die  ^^  hord  Kenyon.  It  is  impossible  to  contend  that  a  custom  could  pre- 
qeaotity  of  ^V^  ^°  ^  particular  place;  that  a  less  number  of  days  than  seven  should  eoa- 
Ifwd  inefa  ^itute  a  week;  or  that  a  less  space  of  ground  than  an  acre  should  be  called 
dedia  Che  an  acre.  See  Plow.  169;  4  T.  R.  414,  750;  6  T.  R.  338;  1 1  East,  SlU;  4 
wsid  sen.  Taunt.  102. 


Act  Of  HsnlttUtrttS-     See  tit.  Bankrupt. 

act  of  CBfOH* — See  tit.  Bailment;  Carrier;  Covenant;  Condition;  Con- 
tract. 

I  ^^  1       flICt  Of  98rlf SmetCt.-- See  tit.  Statute. 
9(t(0  note  .--See  tit.  Plea. 

0f tf  0  lietHOnslfS  morftUr  Cmn  pttnonu-    See  tit.  Abatemeat,  p. 
1 ;  and  tit.  Executor  and  Administrator. 

0ltt(Otf. 

I.    OF  THE  PARTIES  TO  AN  ACTION.^See  tH.  also  Parties 
lo  Actions. 

(A)      BV  Alfl)  AGAINST  WHOM  TO  BE  BROUGHT,   WITH  REFBREirCB  TO  THE  rORM 

OP  ACTION  OR  SUBJECT  MATTER. 

See  tit.  Account,        Award,  Notes,  Creditors, 

Action  of.  Assault  &  Battery,  Bond,  Contract, 

Adultery,  Assumpsit,  Bottomry,  Contribution, 

Advowson,  Bail  Bond,  Bribery,  Copyhold, 

Agistment,  Bailment,  Bye  Law,  Copyright, 

Agreement,  Bank  of  England,  Charter  Party,  Covenant, 

Annuity,  Bastardy  Bond,       Church,  Damage  Feasant, 

Apprentice,  Bills  of  Exchange  Common,  Defendant, 

Arbitration  and  and    PromissoryComposition  with  Deceit, 


ACTION^  **' 

Dmojt,  Freight,  Money  had  and  re-     master^ 

Dewurrtge,  Game,  ceived,  Seduction. " 

Dsliooe,  Craming,  Mortgage,  Ship  and  Shipptng, 

DiatreM^  Goods  sold  and  de- Naval  Stores,  Simony/ 

Dow«r,  livered,  .   Nuisance,  Slander,     f' 

Eaal  IndiA  Com-  Guarantee,  Parent  and  C)ii1d„  Stamps, 

pmjy  Hue  and  Cry,        Parliament,  Stock,  ^ 

ESectnenl,  Huating,  Party  Wall,  Taxes,  ' 

I3eetioiM,  Iiiiitraiice,Marme,Patent,  Tithes, 

Eaeape,  do.      en  Lhres,  Penal  Statute,        Tolls, 

ExeiMy  do     on  Fire,     Perjury,  Trade, 

SsaeolMi,  Interest,  Peer, '  Trespase; 

EztortioB,  Judgment,  Physician,  Trover, 

Fain  and  Markfto)  Judicial  Process,    Poet  Horse  Act,    Turnpikes, 
Falaa  imprifOfUbeAtLandlord  awl  Te^  Post  Office,  Vicar  &  Vicarage,    r  i^ef 

'  Falae  RetiHlis,  nent,  Prize  and  Prize    Universities,         . 

Fanier,  Legacy,  Money,  Use  ^  Occupation, 

Feaeea,  libel.  Reward,  '  Usury, 

Ferry,  Liea,  Replevin,  Wager, 

Fiah  and  Fiahary,  Malicious  Arrest,   Right,  Writ  of,       Warrants, 
Fixtvea,  Maliciotia  Prosecu-Sale,  Bill  of,  Waste. 

Forcible  Entry,  tion,  Salvage,  Watercourse, 

Franchises,  Money  leat,  School  and  School^*  Way.  * 

Frauds,  Statate  of  Money  paid, 

(B)  Br  AffD  AGAINST  WHOM  TO  BB  BROUGHT  WITH  REFBRJ^NCK  TO  THB    PARTl'c- 

VLAB  CHARACTER  OR  CAPACITT  OF  THE  PARTY. 

Sea  tit.  Admiois- Churchwarden,       Judge,  Principal  4r  Surety, 

tralor,  Colonel,  Justice  of  the  PeacePrioter,  . « 

Alien,  Constable,  .Lunatic,  Pro^hein  Anjf^  . 

Ambaasador,  Coroner,  Master  4*  Servant,  Proctof^ 

AfKitheeary,  Corporation,  Overseer    of   the  Receiver- General, 

Attorney,  Dean  and  Chapteri     Poor,  SheriflT, 

Anction  and  Auc- Deniaen,  Papist,  Slave, 

timiaeri  Executor  and  Ad«  Partners  and  Part-South  Sea  Company 

Bail,  miniatrator,  nership,  Stirgeon, 

Bankrupt,  Guardian,  Pauper,  •  Trustee, 

Baroo  and  Feme,    Hundred,  Pawnbroker,  Wharfinger^  ..•: 

Bkhop,  Infiint,  Peer,  .  Witneas,  . 

Carrier,  Innkeeper,  Pilot,  West   India  Com* 

Insolvent  Debtor,  Principal  St  Agent,     pany. 

11.  OF  THE  REMEDY  BY  ACTION. 

(A)  RaMsnT  for  injuries  to  real  propbrtt  corpoual. 

Sea    tit«    Asaiae,  Ejectment,  Formedom, Writ  of,  Nuisance, 

Writ  of.  Entry,  Writ  of,  Gleaning,  Trespass, 

Dilapidation,  Fixtures,  Mesne  Profits,        Waste. 

Dower,  Forcible  Entry,  Right,  Writ  of,  [  167  j 

(B)  Remsdt  for  injuries  to  real  propbrtt  incorporeal. 
See  tit.  Anoiiities,  Fairs,  Offices,  Tithes, 

CauRaon,  Franohises,  Pew,  Tolls, 

INgnitias,  Fishery,  Qteore  ^pcdtf ,        WatercourUe,' 

Distreaa,  Heriot,  Rent,  Way. 

Eaaensaiit,  Market,  Riyer, 

(C)  Remedy  for  injuries  to  personal  property. 
See  tit.  Accident,  Bailment,  Copywright,  Distress, 

Animals,  Injuries,  Cemetery,  Custom  House  Of-Decoy, 

to  and  by.  Coneys,  ficer,  Driving,  Acftion  fur 

Bankmpt^  'Carriers,  -Detinue,  Neglig'efltly,    '; 


Ill  ACTION. 

m 

BoCiy,  Heir,  Miil,  ItopGvui,      . 

[  1S8  ]  EzeeotioOy  Heriot,  Partners  &  Part-    ftBaenraiia, 
SxecQUMT  and  Ad'Hnndred,  nerahipi  River, 

miniairator  Innkeeper,  Patent,  •  Sheriff, 

Extent,  Justice  of  the  Pardon,  Ship  and  Shipping 

Farrier,  -  Peace,  Principal  &  Saretj,Teaibs, 

Fences,  Landlord  and  Tea-  Printer,  Trespass, 

Fiztnres,  ant.  Pew,  Trover. 

(D)   ftsMBDT  POa  BRSACa  OV  AN  SZPaXSS,  0»  IMnJBD  COlfTRAGT* 

See  tit.  Abstract,        Societj,  ministrator.         Overseer  of  the 

Account,  Action  of  Bills  of  £xcbaBge  Freight,  Poor, 

Accounting,  Ac-        and  Promissorj  Farrier,  Partner  and  Ptel^ 

tion  for  net  Notes,  Fixtures,  nership, 

Agistnent,  Bill  of  Lading,      Fitods,  Statute  of  PMj-irali, 

Agreementy  BoUomrv,  Crana^,  Palent« 

Amnee^,  Bricks,'  Gift,  PosiOfiee^ 

Apprentice,  Carrier,  Goods  bargained    Principal  k,  Bmwifj 

Annuity.  Charter-party,  and  sold,  Printer, 

Arbitration  and  A*  Check,  Goods  sold  and  de»  PhjsiciaB, 

ward.  Club,  Liability  ^      livered^  Pkne, 

Assumpsit,  Members  of       Guarantee^  Property  Tax, 

Attorney,  Colonial,  Heir,  Kent, 

Auction  and  Auc-  Composition  with    Hustings,  Reward, 

tioneer,  «         Creditors,  Herald,  Salvage,  - 

Bail,  Condition,  -Innkeeper,  School  Sl  Schoolr 

Bailment,  Consistory  Court    Insurance,  master, 

Bail-bond,  Contract,  Interest,  Ship  and  Shipping, 

Bankrupt,  Contribution,  Joint  Stock  Com-  Simony,' 

Bargain  and  Sale,  Copyright,  panics.  Smuggling,    " 

Baren  and  Feme,   Costs,  Judgment,  Stamp, 

Bastardy  Bond,      Covenant,  Lai^lord  and  Ten-  Stock, 

Bond,  I^bt,  ant,  Sunday, 

Brekei^  DebtortL  Creditor.  Lease,  Surgeon, 

Bye-law,  Deceit,  Legacy,  Theatre,  - 

mnker,  I>etinue,  Lottery,  UseandOeMpe- 

Bank  of  England,  Demurrage,  Marriage,  Promise     tion, 

Bank-notes,  Escape,  of,  Usnry^ 

Barrister,  Exchange,  Mortgage,  Vendor  toot  Pkir* 

Benefit  Chib,  or     Executor  and  Ad-  Officer,  chaser, 

(E)  ReMBDT  for  INJUBT  to  FBBSOHS  INDIVmaALLT. 

See  tit  Assault  &  Executor  and  Ad-  Malicious  Arrest,   Pjeijury, 

Battery,  ministrator,  Malicious  Ptosecu-Physician, 

Advertisement,       Highway,  ttoa,  Sehool  aad  School- 

Constable^  Imprisonment,        Nuisance,  master. 

Carrier,  Innkeeper,  Overseer  of  the      SheriflT, 

[  lid .]  Drivinc,  Action  for  ImpreaMnent,  Poor,  Slander^ 

Negligently,       Justice  of  thePeacePartner  and  Part-  Surgeon, 
ExecntioB,  Libel,  nership, 

(F)  RXMBDT  FOR  IHIUBIBS  TO  PBBSOlfS  aBLATIVSLT. 

See  tit.  Adultery,  Imprisonment,  Overseer  of  Poor,  School  andSslieeit 
BaroQ  and  Feme,  Master  &  Servant,  Parent  and  Child,  Surgeon,  [master. 
Highway,  Nuisance,  Seduction,  Trespass.  .■ 

^G)  BrnUDT  POR  RBCOVSniHQ  7BHALT1BS  Oir  TBITAL  STATUTttL 

See  tit.  Apprentice,Componnding  Pro-  Debt,  Joint  Stock  Corn- 
Bribery,                      secutions  on  Pe-  Election,  paniesy' 

Bye-kws,  nal  Actions,        Gaming,  Leather, 

Bricks,  Copyright,  Gaoler,  Lord's  Aet^ 

Caricatim,  Daacing,  Hair  Powder,  Lottery^ 


# 

lf«dhodMt»  Naval  Stores,         Prixe,  Stock, 

Ovoraoora  of  the    Natigation  Ad^      Qui  tout  Actional    Sandaji 
Poor,  Non-^reakkiit,  ^mony,  Theatrej 

Penal  Statate,        PoU  Hoiae  Aeli     Stampfi  Uaurj, 

Filot, 
.  UL  OF  THE  FORM  OF  ACTION. 

.     ^A)  Whbtbbb  aaAL  or  pSRaeifAL,  p.  170. 

(B)  WjuTimi  AasuMPaiT  or  account. — See  title  Aecomiti  Actioir 
of,  p.  IS9. 
.    (C)  Whrthsr  contract  or  tort,  p.  170. 
(D)  WaarraaR  AatmMrmr  or  cotenant,  p.  174. 

(E)    WbRTHRR  AS80MFBIT  OR  PBBT,   p.   179. 

\F)  WvmiRR  DEBT  OR  coTBNANT.— See  tit.  CoTenatit;  I>Dbt. 
(G}  Wbbthbr  RRPLBvrN  OR  DBTrNUB. — Sco  tit.  Detmoe;  Replei^ia; 
Trover. 

(H)  WkBTITBR  TRBfiBABB  OR  CASB. 

(a^GeaeiAlrule,  p.  1(^1.  (6)  fi^uries  to  real  property,  p,  188.  (c)  Ioju«' 
ma  t^  peraaaal- property,  p.  187.  (d)  Injuries  to  the  person,  p.  194.  (e)  In- 
jlMriea  to  rehittre  righta,  p.  186.  (/)  Injnriee  occasioned  by  persons  in  defen- 
dwi's. employ,  p.  187. 

,.  (I)   EsTABf.lSRBO  FORMS  OF  ACTION  TO  BE  OBSBRVED,  p.   198. 

IV.  OF  JOINING  DISTINCT  AND  DIFFERENT  CAUSES  OP  .   ..^^  ^ 
.  ACTION.— See  tit.  Joinder.  L  » -^^  i 

V,  OP   JOINING  DISTINCT   AND   DIFFERENT    RTOBTS 
AND:  INTERESTS.-^ee  tit.  Bankrupt;  Baron  and  Feme;  Ex- 
ecutor and  Administrator;  Joinder;  Partner. 
Vi  OF  CIRCUITY  OF  ACTION,  p.  199. 
VII.  SPLITTING'  ACTIONS,  p  900. 

VIIL  OF  BRINiOl MG  TWO  ACTIONS  FOR  TI^E  SAME  CAUBE 
-*^ScB  til.  Consolidatinfr  Actions. 
IX.  OF  CADSS  ACTIONS—See  tit.  Cross  Action. 
,    X.  OF  A  FORMER  RECOVERY  OF  THE  SAME  CAUSK— 
See  til.  Former  Recovery. 
XL  OF.  NOTICE  OF  ACTION.— See  tit.  Action,  Notice  of,  p.  208. 
XIL  OF  BRINGING  AN  ACTION  BEFORE  THE  RIGHT  TO 
SUE  HAS  LEGALLY  ACCRUED,  p.  202. 

HI.  OF  THE  FORM  OP  ACTION. 

1.    WhBTHBR    RBAL   OR   FP.RS0NAL* 

Earow  t.  SonreBT.  H.  T.  1758.  C.  P.  Willes,  154.  Wtetter' 

PfrOar,    A  replerin,  it  is  said,  is  to  be  considered  either  as  a  reaf  or«Baetio« 
persona)  action,  according  as  the  defendant  shall  happen  to  avow;  this  isbersalor 
laMdawnm  Fbefa's  Law,  516.  but  we  think  it  a  distinction  that  will  appear,  permal,  de 
OQ^tMOMaatioR,.  to  be  without  fbmida'ion.     For  an  action   is  either  '^'^  ^^Iwf^i^l^ 
pecsDRal^:  accordlqg  as  the  thing  fo  be  recovered  by  that  action  is  either  real  |^^  reomr 
or  pMseBaJ4  and  as  nothing  that  is  real  can  be  recovered  bv  an  action  of  re-^  ^y  it, 
plavti»^  ktt  the  racoverj  what  it  Writ,  it  cannot  be  considerea  as  a  real  action,  mnd  aot  ea 
If  the.  nature  of  tiM  dlifonce  #ouId  make  a  difference,  actions  of  trespass,  tki  Miara 
wiMiraio  41m. title  ^  tlie  land  is  brought  in  question  hj  the  plea,  and  actions  of9|^***** 
del)t  for  rent,  wheiwm  the  title  of  the  land  may  come  hi   question,  »ay,  even  ^^^  a  Mp|# 
aefviis  ef  'debt. on  a  bond,  against  an  heir,  where  rtfns  per  deicefd  is  pleaded,  ^-^^  |g  n  per 
ni«st(  be  coBsidelred  as  real  act  ions,  which  yet  would  be  most  absurd.     See  tMaiaettoa 

*  AetioRf  are  divided  into  real,  peraonal,  aod  mixed.     Reaf  actioiM   are   these   (nroagbt ^!^"f^ ^^\ 
for^pelMScreddTeryorUndii,  lenementa  or  hereditaments.    Personal,  are  those  breogbt  >i^le  tB  lend 
for  ■peeifio  reeovery  of  goodrf  and  cbaUels,  or  for  dama|^,  or  other  redress,  for  breaeh  of  be  broD|{lit 
contract,  or  oiber  ii^«ries«  of  wbaiever  deseriptioa — the  speetfir  rsoovery  of  lands,  tenn-  laqaesuoo. 
■nents,  and  hereditamfnla,  only  excepted.     Mixed,  arei>ach  as  appertain  in  eome  degraa 
te-boith  are  pfoperly  redacible  to  neither  of  them,  being  broo^ht  both  for  specifie  reeovaTy 
eflSlMbt  tenements,  or  bereditsmeouij  and  for  damages  for  iojary  sottaUiea  is  re^poct  of 
■salirpmpefty* 


tS9  ▲CTTON.*-  mutiur.Coidn^  or  fWt 

Where  the  F.  N.  B,  155;  Bract.  102;  Wm.  Jones,  314;  post.  tit.  Ammiljr;  waiB.9mi 

braaeb  of    g    153.   4  M.  &  S.  1 13* 

•a  ezproM  .. 

mowtM  torn  (C)  WheTHEH  OONTKACT  Oft  TOW- 

Urt,  the  !•  Dickson  t.  GLivToif.  M.  T.  1766.  C.  P.  5  W"il«.  991. 

party  iojvr      Per  Cur.    If  a  shepherd  be  eotnisted  with  eheep,  and  ho  puta  h»o«q|i  Aig 

ed  nay  at   among  them,  which  occaaiooa  daniago,  this  would  bo  a  iarl^  akhoogh  thofo 

bri/' ttittMr  ^'^y  ^^®  ^^^^  ^  express  contract  with  him  to  take  care  of  the  aboop;  and 

OMBumo    '  ^®  might  be  charged  upon  the  contract,  or  as  wrong-doer. 

ni  or  StB       2.  Mast  v.  Goodsom  M.  T.  1792.  C.  Pt  S  VTils.  348;  S.  C.  «  Bl.  848. 

paw.  In  this  case  the  plaialiff  declared,  in  the  first  oount,  that  |h«  dofaodaiit  did, 

[  171  1  bj  himself  and  servants,  wrongfully  and  iojurioasly  obstruct  and  hinder  tbo 

Hooee  ob    plaintiff  from  landing  divers  large  quantities  of  his  goods  upon  a  wharf,  eootra- 

'h  "^?"'  _r/  to  a  written  agreement  between  h^m  and  the  plaintiff.     The  aeeond  was  in 

IJ'^'JJJIJJ*    trover  for  coals  and  other  goods  detained  by  the  plaintiff.  On  not  gniJtj  plead- 

hb  good«    ^^j  aD<l  t^tje  joined  thereon,  the  jury  found  a  general  verdict  for  the  plainttiT, 

on  a  wharf,  with  48/.  damages;  and  it  was  moved  to  arrest  the  judgment,  on  the  ground 

coauary  to  that  the  damages  were  joint,  and  that  case  and  trover  could  not  be  joined  in  one 

aa  aaroo     declaration.     By  the  Court.     This  is  cerUinly  a  misfeasance,   and  sounds 

bTdeeUrod  ^^^'^T  ^^  ^^  ^<^^^^  ^^^  wrong,  and  not  in  contract;  for  the  agreement  or  ceo* 

oa  aa  ia      ^^^  executed  both  by  the  plaintiff  and  the  defendant,  is  only  introdnetorr  to 

l#rl;  show  the  tori  or  wrong  done  by  the  defendant  to  the  plaintiff  in  hindering  nim 

'  from  the  benefit  of  his  easement  which  he  had  an  undoubted  right  to  enjoy; 

therefore  we  are  all  cfearly  of  opinion  that  the  first  count  in  tiM  deelaratioa 

under  review  is  founded  upon  lort,  and  not  upon  eontract,  and  that  trover  may 

be  well  joined  with  it. — Judgment  for  the  plaintiff. 

3.  Laminb  v.  Dorrbll.  M.  T.    1704.  K.   B.  2  Ld.  Baym.  1316.  S.  P. 
Or  where  Howard  v.  Wood.  H.  T.  1677.  K.  B.  «  Lev.  «45. 

there  ia  aa      jn  ^^  action  of  indehUabta  osrampttt  for  money  had  and  raoeivnd  to  the 
f'ued  eoa  "^  ^^  ^^^  plaintiff  as  administrator  of  J.  S.,  plea  mm  oMimmmU.     It  appeared 
tract!  the    ^^  ^^®  ^^'^'  ^^^^  ^-  ^*  ^^^  ^i®^  intestate,  possessed  of  several  Irish  debentures; 
i§rt  nay    and  the  defendant,  pretending  to  be  entitled  to  he  adininiiitrator,  obtained 
be  waived,  letters  of  administration,  and  acquired  possession  of  the  debenturea,  and  die- 
aad  the       posed  of  them.     The  defendant's  letters  of  administration  were  aAenrards 
'        ro      ■'^P^i^^^i  SB<1  letters  subsequently  granted  to  the  plaintiff,  w(^  bfMght  the 
ee«l  oB^the  P^^*®"^  action  for  the  recovery  of  the  sum  for  which  the  debenturea  had  "been 
fermeri       sold-     It  was  contended  at  the  trial  that  the  action  could  not  be  austained  in 
the  present  form,  the  defendant  having  sold  the  debentures  aa  one  ^^I^m^hw  n 
title  and  interest  in  them,  and  could  not  therefore  he  charged  as  having  receiv- 
ed the  money  for  the  use  of  the  plaintiff,  when  he  received  k  for  his  own  use. 
The  remedy  ought  to  have  been  trover  or  detinue.     The  point  was  reaertod, 
and  afterwards  moved. 

Sed  Per  Cm\     It  is  clear  that  the  plaintiff  might  have  maintained  detinve 

or  trover  for  the  debentures;  and  althoogh  k  is  sometunes  difiicttk  to  cenveit 

acts  of  a  tortious  nature  into  a  contract,  yet  in  this  cnaa  the  plaintiff  may  wefl 

dispense  with  the  wrong,  and  bring  an  action  for  the  proceeda  of  thean  wweu^ 

titles.     Should  an  action  of  trover  be  afterwards  brought,  tbe  judgment  on  the 

indebilmtus  asBumpsU  mny  be  pleaded  in  bar,   aa  it  would  be  good  andenca 

r  ITS  1  ^^^^^  tho  pica  of  not  guilty,  because  by  instituting  this  action,  the  plnintiiriMn 

*-  ^  ratified  and  confirmed  the  .sale,  and  admitted  h  to  be  no  converaion. 

A>  whare        ^"  *^®  principal  point,  see  2  Mod.  260;  8   Wils.   309;  2  Bl.   Rap.  487; 

moaey  is     ^  T*.  R.  6'2.  403;  <Z  T.  R.  145;  4  T.  R.  211;  6  T.  R.  681;  1   Tannt.    IWj 

paidioover'l  Stark.  134;   10  East,  378,  418;   16  id.  130;  3  M.  &  S.   191. 

MersAfa    4.  Feltham  v.  Terrt.  E.  T.  177^2.  K.  B.  Lotn.  Rep.  209;  S.  C.  Bnl.N* 

P*~*»  «J*  P.  131.  cited  in  Cowp.  419.  and  I  T.  R.  387. 

der  which        ^Vhere  ah  action  for  money  had  and  received  was  brought  agatnat  an  over* 

U  after       '^^  ^^  ^^  poor,  to  recover  money  in  his  hands  which  had  been  levied  by  a 

warde        s^fe  of  the  plaintiff's  goods  on  a  conviction,  which  was  aflerwarda  qnaahed^the 

qaaahed.     Court  held,  tj^at  the  action  was  maintainable  for  the  money  produced  by  te 
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sale  of  goods,  for  the  plaintiflT  might  ware  the  tort^  and  sue  for  the  oioiiey  re-  Bat  a» 
all/  due.     See  Irving  v.  Wilson,  4  T.  R.  485.  $ump9ii 

5.     LiNDOX  V.  Hooper,  H.  T.  1775,  K.  B.  Cowp.  414.  Bopport^^ 

Where  the  defendant  bad  taken  and  impounded  the  plaintiff's  cattle  as  da-  to  reeoTer 
mage  feasant,  the  plaintiff  claimed  a  right  of  common  but  paid  the  money  char-  back  moa 
ged  for  the  damage,  and  then  brought  assumpsit-  for  money  had  and  received  ey  paid  for 
to  recover  it  back,  for  the  purpose  of  trying  the  right.     The  action  was  ad-  '^®  releaae 
judged  Dot  to  lie;  Ist,  Because  that  upon  the  general  issue  of  non  assumpsit,  J^?*"^** 
the  defendant  would  not  be  apprized  of  the  point  to  which  to  apply  his  defence;  A^fg^^Q*^ 
and  Sdly.  That  the  claim  of  a  right  of  common  could  not  be  decided,  for  it  bnt  the  par 
would  not  appear  ^afterwards  on  the  face  of  the  record.     The  action  should  ty  muit  ro 
have  been  trespass  or  replevin,  in  which  that  right  would  come  directly  in  P'^V*  or 
question,  and  appear  on  the  face  of  the  pleadings.^  See  6  T.  R.  298;  1  M.  ^f^^"^^^^  <7 

s.  609.  ;;";;j;r ""' 

6.  Lightly  v.  CLoasToit,  H.  T.  1808,  C.  P.  1  Taunt.  112.  S.  P.  Foster  The  master 

v.  Stewart,  M.  T.  1814,  K.  B.  3  M.  &  S.  191.  of  a  ser 

This  was  an  action  of  indebitattu  casumpsit  for  work  and  labour  of  the  ▼Aot  who 
plaintiff's  apprentice.     On  the  trial  it  appeared  the  defendant  had  seduced  ^^  ^®^" '^ 
Che  apprentice  from  the  plaintiff's  ship,  and  had  employed  him  in  navigating  his'seiTic''^ 
his  own.     It  was  objected  that  the  action  was  misconceived,   as  it  ought  tomaygnetii^ 
haTe  been  in  tori.     Sed  Per  Cur,     It  has  lon*g  been  settled  that  in  cases  of  tedacer  for 
■ales  the  plaintiff  may  sue  for  the  produce  and  abandon  the  tort;  the  pre-  the  joss  of 
sent  case  is  within  that  rule,  and  must  be  decided  upon  analogous  principles; '^T^^®  \j 
for  although  the  defendant  has  wrongfully  acquired  the  labour  of  the  appren- ^^^'^''  *^ 
ticOy  the  roaster  may  wave  his  right  to  recover  damages  for  the  tori;  and  may  luto^^^^ 
say  that  he  is  entitled  to  the  value  of  his  labour.     See  Eades  v.  Vanderput,  5  the  ledoo 
East,  39,  n;  Cowp.  419;  Bui.  N.   P.  133;  2  Bl.  Rep.  827;  2  T.  R.  144;  2tionor«x 
SCra.  916,  1239.  contractu, 

7.  The  Huddersfield  Canal  Company  v.  Buckley,  M.  T.  1796,  K.  B.  7??  '';^|n« 

Try   exa  nired  (he 

In  an  action  on  the  case  in  tort  for  calls  under  the  74th  section  of  the  Hud-  Where's 
dersfield  Canal  Act  (34  Geo.  3,  c.  53,)  which  empowers  the  committee  to  make  atatnte 
calls  for  money  on  the  proprietors,  and  directs  the   owners  of  shares  to  pay,  gives  a  rem 
4rc.  and  adds  that  *'if  any  person  shall  neglect  to  pay  the  proportionable  share  ^dj  by  ac 
of  the  iiioaey  to  be  called  for  by  the  first  call,  &c.  it  shall  be  lawful  for  the  com-^'^i°^*J®^' 
pany  to  'sue  for  and  recover  the  same  in  any  of  his  majesty's  courts  of  record  ^ate  "  aa 
by  aelioo  of  debt  or  on  the  case,  and  if  any  person  shall  neglect  to  pay  his  action  ia 
proportionable  share  of  the  money,  to  be  called  for  after  the  first  call,  he  shall  torttamw 
forfeit  5i.  on  every  share."     On  a  special  case  it  was  argued,  that  the  form  of  (Aioable, 
action  had  been  misconceived,  it  being  brought  for  a  mere  breach  of  contract  v*?^^  ^^^ 
in  not  paying  a  sum  of  money;  the  remedy  ought  either  to  have  been  an  ac-  may"th'era 
tion  of  assumpsit  or  debt;  that  the  words  in  the  statute,  "action  on  the  case,"  by  be  de 
inuat  be  understood  according  to  the  subject  matter  to  which  they  are  applied;  prived  of 
abd  being  applied  here  to  the  case  of  a  breach  of  contract,  they  must  be  un-  the  benefit 
dentood  to  mean  '^an  action  on  the  case  on  assumpsit."  For  to  construe  them  ^^"^^~(>^* 
differently  would  be  to  deprive  the  defendant  of  his  benefit  of  a  set-off.     But    >    ^"^^  ) 
the  Court  overruled  the  objection,  being  clearly  of  opinion  that  the  action  was  ^fij*||J^"' 
properly  brought,  the  act  having  in  express  terms  authorised  the  company  to  gQ^^g  n^ 
sue  by  an  action  on  the  case.     See  the  King  v.  Mar^^ock,  6  T.  R.  771 ;  £sp.  aold  to  ade 
Penal  Actions,  318;  1  Chit.  PI.  135,  3d  Edit.  feodant 

8.     Hill  v.  Perrott,  M.  T.  18 10,  C.  P.  3  Taunt,  274.  who  by 

In  action  for  goods  sold,  it  was  proved  that  a  considerable  quantity  had  "*^^  P^® 
been  selected  to  be  delivered  to  one  D.     The  defendant  undertaking  to  bc- ^'^^'^j^^^^ 
cepC  a  bill  for  the  amount  to  be  endorsed  by  D.  the  goods  were  accordingly  aell  them 
delivered,  but  the  defendant  obtained  possession  of  them.     It  was  clearly  to  an  inaol 

proved  that  the  whole  transaction  was  fraudulent,  D.  having  been  made  the  veot,  and 

af\erwardf 
*  Lord  Mai^eld  observed,  that  the  particolar  circamatanco  of  a  promise   or  agreement,  ebtain  poe 
te  retnro  the  money  if  the  plaintiff  thoald  onake  oat  hie  right,  did   not  diitiagniah  the  ease 
Irem  the  general  qneition. 
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Mtiion  of  mere  instrument  of  the  defendant.  The  jury  found  a  rerdict  for  the  p1aintMF| 
ihem  him  ^^^  ^^^  motion  to  set  it  aside,  it  was  said,  Per  Cur.  The  settled  principle 
of  law,  that  no'man  can  take  advantagre  of  his  own  fraud,  applies  strongly  to 
this  case;  for  it  has  been  proved  in  evidence  that  the  property  was  in  the 
Bnt  where  possessipn  of  the  plaintiff,  and  afterwards  in  the  possession  of  the  defendant, 
goods  are  &nd  for  this  transmutation  no  account  can  be  given,  without  the  fraud  itself 
•old  'with  being  made  the  ground  of  defence.  The  rule  to  set  aside  the  rerdict  must  be 
oat  re         refused. 

coano  on  9^     Rg^D  ^  Hutchinson,  H.  T.   1813,  N.  P.  3  Campb.  352. 

I  *  U^*#.  Actions  for  floods  sold.  In  the  sule  note  it  was  stipulated  that  the  goods 
Bon-DAv  should  be  paid  for  by  a  bill  on  A.  B.  *'withoul  recourse-  on  the  buyer  in 
nont,"  for  case  of  its  not  being  paid."  It  wan  proved  that  at  the  time  of  the  sale,  al- 
«  bill  which  though  the  defendant  had  represented  the  bill  to  be  a  good  one,  he  waa  aware 
Ao  T6ndeo||,j^|  jt  was  absolutely  valueless.  Per  Lord  Ellenborough,  C.  J.  The  ven- 
knowa  10  ^^^  cannot  maintain  assumpsit  for  the  price  of  these  goods;  he  should  have 
•oihiffic,  sued  in  tort\  for  the  deceptive  representation.  It  is  provided  by  the  express 
the  vendor  stipulation  of  the  contract,  that  the  buyer  should  not  be  liable  on  the  dishon- 
eannot  our  of  the  bill.  Plaintiff  nonsuited.  See  G  iMod.  146;  S.  C.  Holt,  121;  2 
mainuin  Taunt.  274:  1  Stark.  20:  1  Campb.  4:  2  Lord  Raym.  928;  7  Taunt,  512:  3 
Z'Z^'^l  M.  at  S.  362.     ' 

■•  of  iho  ^^-     Meyer  v.  Everth,  E.  T.  18 14,  N.  P.  4  Campb.  22, 

goode,  hot  Declaration  in  assumpsit  for  a  breach  of  warranty,  that  the  goods  sold 
maait  800  in  should  be  equal  to  sample.  On  the  boncrht  note  being  produced,  it  appeared 
tort.  that  no  stipulation  had  been  inserted  that  the  bulk  should  accord  with  the 

[  1*74  1  sample;  for  this  variance  it  was  contended  that  the  plaintiff  must  be  non- 
In  cMo  of  suiie^^  On  the  other  side  it  was  submitted,  that  if  it  could  be  shown  that  a 
apptrent  ^^"d  had  been  committed  by  the  defendant  having  exhibited  a  sample  at  the 
OB  the  foco  ^iiBG  of  tho  sale  different  from  the  one  afterwards  sent  to  the  plaintiff,  it  would 
of  a  writ  be  sufficient  to  support  the  declaration.  Sed  per  Lord  Ellenborough,  C.  J, 
ten  COB  The  plaiotitf  should  have  declared  in  forty  for  a  deceitful  representation,  and 
traet^ibo  n^j  ^^  a  contract,  which  does  not  contain  the  stipulation  on  which  the  breach 
nboBld^bo  "  assigned.  See  Pickering  v.  Dawson,  4  Taunt.  779;  Pomell  v.  Edmunds, 
intorn'or  12  East,  1!. 

a  fraadn  (D)  Whether  asscmfsit  or  covenant. 

lontrepro  1.     Bulstrodb  v.  Gilburn,  H.  T.  1735,  K.  B.  2  Stra.  1027. 

aentatioa.  In  ^m  action  of  assumpsit  for  money  had  and  received,  it  appeared  that 
°«ii'^  ^^^  defendant  had  entered  into  articles  of  agreement  under  seal,  wherein  he 
Whm  a  ^^^  covenanted  to  account  to  the  plaintiff  for  a  specified  portion  of  certain 
party  baa  a  fees*  Lord  llardwicke  considered  the  action  not  maintainabte;  the  plaintiff 
contract  un  having  a  covenant  under  hand  and  seal,  which  gave  him  a  remedy  of  a  higher 
dor  seal,  nature;  and  upon  that  point  nonsuited  the  plaintiff  See  1  Rol.  Ab.  11,  517; 
""*-  »  Vin.  Ab.  278,  pi.  20;  1  I^on.  293;  Cro.  Jac.  606,  598;  Bol.  N.  P.  128;  1 
io'debTtJ"  Selw,  N.  P.  443,  n.  et.  infra. 

eovooant.  5-     Anonymous,  T.  T.  1774,  K.  B.  Cowp.  128. 

and  oaBDoc  Tlie  plaintiff  had  sued  oat  execution  against  the  defendant  upon  a  jodg* 
BMiniaitt  aa  meiit  which  he  had  obtained  in  a  former  artion;  and  the  defendant,  in  con- 
■^•■®J**sideration  that  the  plaintiff  would  st^y  the  execution,  promised  to  pay  the 
Eve^iho''  ^^^^  ^"^  costs,  upon  which  promise  the  plaintiff  brought  the  present  action, 
tbo  dobtor  ^^^  *^  Court  said  it  was  an  attempt  to  turn  a  judgment  debt  into  a  simple 
ofior  ma  contract.  The  promise  is,  to  pay  a  debt  to  which  he  was  before  liable  upon 
kiog  tho  record,  for  by  tiie  judgment  he  is  liable  to  the  costs  as  well  as  the  debt,  and 
oooiract,  ih^  promise  is  no  waver  or  extinguishment  of  the  judgment  debt,  which  is 
prombod  *^'^'  *  '*®"  "P^"  ^^^  land;  therefore  such  a  promise  is  ho  ground  upon  which 
to  porform  *^  ^^^^  •**  assumpsir,  though  I  he  rule  would  be  otherwise  if  the  promise  had 
it;  /In  Tompwt  v.  Ord,  I  Mad.  89.  tho  Vice  Chancellor  said  when  a  bill   of  oxcbango    m 

given  IB  paymont  of  a  dobi«  and  tbo  bill  is  not  p.iid,  iho  creditor,  boIoss  ho  has  porebasod 
the  bill  oat  aod  oot,  hns  a  ri^ht  10  report  to  hi«  origin  li  oanso  of  action.  So  if,  l>ofor«  a 
bill  booomea  dao,  and  a  dLihonoorod.  the  creditor  may  report   lo  his  original  clobt. 

1  8emb^  or  ia  MtvmfMtl^— Soo  Doog.  21;  4  Campb.  22;  id.  144;  2  £a«.  446: 1  Chit. 
140.  Sdod. 
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been  made  by  a  third  person.     Sed  qu.  Tanner  ▼.  Hague,  7  T.  B.  4S0;  and 

S  B.  &  P.  440;  2  £ast,  243;  and  post,  tit.  Execution;  and  1  M.   &  S.   573; 

3  Campb.  549.  q.  a. 

3.  Barbery.  Fox.  M.  T.  1673.  K.  B.  1  Vent.  159.  S.  P.  Hunt  v.  Sitaw 

E.  T.  1664.  K.  B.  T.  Raym.  127.  M'^S  ] 

The  plaintiff  declared  that  the  defendant's  ancestor  being  bound  to  him  Unlcw  in 

in  a  certain  sum,  the  defendant,  as  his  heir,  promised,   in  consideration  of  his'®"P®^^  ^^ 

forbearing  to  sue  him  for  a  given  time,  to  pay  the  debt.     Plea,  non  oBSumpsU.  gid"e*riiiion" 

Verdict  for  plaintiff.     It  was  moved,  in  arrest  of  judgment,  that  it  did  not  ap- creating* 

pear  from  the  declaration  that  there  was  any  cause  of  action  against  the  heir;  new  con 

for  as  it  was  not  alleged  that  the  ancestor  had  bound  his  heir  by  the  obliga- tract;  at 

lion,  there  was  no  legal  right  of  suit  upon  which  the  promises  to  forbear  could  when  an 

operate.     Per  Cur.     After  verdict  it  might  be  intended  that  there  was  •ori-.:^'I' 'l*.^?** 

•11  a^   •     ^  /•••<»i  «•••  /•        iideraiion 

gmaUy  a  sunicient  cause  of  action,  if  the  contrary  did  not  now  appear  from  ^f  forbear 

the  plaintifTs  own  showing ;  but,  in   this  case,  he  has  expressly  admitted  inance,  piDna 
his  own  declaration  that  the  ancestor  was  alone  bound.     See  Cro.   Car.  343;  isea  to  pay 
Cro.  Eliz.  67;   1  Leon.  293;  Com.  Dig.  "Action,  Assumpsit,  B.  1 ;  1    Saund.  |»!«  debt  of 
2J0.  n;  2Saund.  137.  b;  Hard.  74;   1  Leon.  293;  1  Lev.  188;  12  Mod.  51 1 ;  fV"^'^ 
8  T.R.  695;  1  East.  104;  2  M.  ^  S.  309;  1  Vin.  Ab.   272;  1    Rol.   Ab.  8      * 
pi.  6;  Bac.  Ab.  Assumpsit,  A;  post,  tit.  Executor  and  Administrator;  For- 
bearance; Guarantee;  Heir.  Or  if  the 
4.  Sutherland  v.  Lishnan,  M.  T.  1799,  C.  P.  3  Esp.  N.  P.  42.  deed  t>e  oa 
In  an  action  of  assumpsit  for  sailors^  wages,  it  was  objected  that  the  de-  Ij  ezecuied 
fendant  had  signed  articles  under  seal,  but  which,  on  being  produced,  ap^  ^y  the  plain 
peared  to  have  been  executed  by  the  plaintiff  under  seal,  but  not  by  the  ^**  u^'.?"  j J^^ 
fendant.     Per  I^rd  Eldon.      The  defendant  never  having  sealed  the  articles  f/a j^ni  * 
he  could  Dot  be  sued  in  covenant;  the  present  action  is  rightly  brought.  the  action 
6.  WajTB  V.  Cutler,  H.  T.  1795,  K.  B.  6  t.  R.  176;  S.  C.  1  Esp.  N.  P.  should  be 

C.  200.  €iiMumpnt] 

"By  articles  of  agreement  under  seal  between  the  defendant's  wife  and  Ti.  of 
the  one  part,  and  the  plaintiff,  of  the  other  part;  the  defendant's  wife  agreed^^  ^^^  .. 
to  take  the  plaintiff  with  her  abroad  as  a  servant,  pay  her  certain  wages  as  long    ^^|,ere"2i 
as  she  continued  in  her  service,  and  the  expences  of  her  passage  home   toy^^^  fQp 
£ngland,  in  case  of  dismissal.     The  defendant's  wife  not  having  paid  the  eWbaa.witli 
plaiDti0*'8  passage  home  from  abroad,  brought  an  action  of  assumpsit  against  out  anthori 
the  defendant.     The  defendant  objected  that  the  action  was  misconceived,  |y  f'o«  bet 
for  that  the  plaintiff  should  have  sued  upon  the  deed.     But  the  Court  were  of     "J*,*'^!^ 
opinion  that  the  action  was  well  brought.     The  covenant  by  the  wife  could  ^-^^^  ^  ^^^ 
not  bind  the  husband,  she  having  no  authority  to  bind  him  by  deed*  nntbydeed, 

6.   ScuRFiELD  V.  GowLAND,  H.  T.  1805,  K.  B.  6  East.  241;  S.  C.  2  Smith, ihe  latier 
332.  S,  P.  Waters  v.  Mansell,  T.  T.  1820,  C.  P.  3  Taunt.  56.  mnaieneihe 

A  deed,  a  bond,  and  warrant  of  attorney,  (upon  which  judgment  had  been  ■"*■*•'  *" 
entered,)  had  been  given  for  securing  an  annuity;  and  on  the  application  <>f*r"i^g'i ' 
the  grantor  to  the  Court  of  King's  Bench,  the  judgment  was  set  aside,  andol^  where 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be  cancelled,  because  the  ||,,  ^^^ 
latter  instrument  was  improperly  described  in  the  memorial,  but  no  order  wastnd  other 
made  as  to  the  deed  or  bond  which  remained  uncancelled.  •  Ptr   Cur,     The  collateral 

grantee  is  entitled  to  recover  back  the  consideration  in  an  action  for  inoney  •**"""*• 
ad  and  received ;  he  had  contracted  for  one  entire  assurance,  consisting  ^^^'d^iQ^^iIJi 
several  securities,  and  has  a  right  to  have  the  assurance  entire,  or  to  have  qq^Iq,  ^Ii^ 
back  his  money;  and  the  defendant  having  taken  away  one  of  the  securities,  anaaity 
the  consideration  for  which  the  money  was  paid  has  failed.     See  post^  tit.  An- act; 
Duity;  Money  had  and  received;  and  Shove  v.  Webb,  1  T.  R.  732;  Kerriaon 
V.  Cole,  H.  T.  1807,  K.  B.  8  East,  231. 

7.  Nurse  v.  Craig,  H.  T.  1806,  C.  P.  2  N.  R.  148. 
Husband  and  wife  having  agreed  to  separate,  a  deed  of  separation  was  ex-^'  ^here  ia 
ecuted  between  husband,, on  the  first  part;  his  wife,  on  the  second  part;  and"  P"* 
a  trustee,  the  sister  of  his  wife,  on  the  third  part;  wherein  the  hasband  cove-  ^^^  lawob 
nanted  with  the  trustee  to  pay  the  wife,  during  the  separation,  a  weekly  al- ligation. 
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where,  on  lowance,  which  she  agreed  to  accept  in  full  satisfaction  of^  her  maintenaoc6y 
the  Bepara  provided,  that  if  the  husband  should  pay  any  debt  which  his  wife,  during  the 
band  and  separalion  and  payment  of  the  annuity,  should  contract,  it  should  be  lawfal 
wife,  he  ^'^^  ^'^  ^^  withhold  payment  of  the  weekly  allowance  until  he  should  bereim- 
covenanied  bursed;  the  wife,  upon  the  separation,  went  to  live  with  the  trustee,  who 
by  deed  supplied  her  with  necessaries;  the  husband  having  failed  to  pay  the  weekly 
withatrns  allowance,  the  trustee  brought  an  action  of  indebitatus  ctssumpait  against  him 
an^allow^  for  the  amount  of  the  necessaries.  Per  Chambrc,  Rooke,  and  Heath,  Justi- 
anee  °for  ^®^-  Although  the  trustee  had  another  remedy,  and  might  have  brought  an  ac- 
herseparate  ^ion  on  the  deed,  yet  assumpsft  is  maintainable,  on  the  ground  that  there  is 
mainten  a  common  law  obligation  on  the  husband  to  provide  necessaries  for  his  wife^ 
ance  but  ahhough  she  lived  apart  from  him.  Where  the  law  imposes  a  duty  it  raisee 
aade  de  ^  promise  on  the  part  of  the  person  on  whom  it  was  imposed  to  discharge  it; 
the  UMtee  ®"^  ^^®  "^®*'®  covenant,  without  payment,  is  not  sufficient  to  exempt  the  hne- 
provided  band^from  this  liability.  Sir  J.  Mansfield,  C.  J.  observed,  that  a  general 
the  wife  provision  for  the  separate  maintenaqce  of  the  wife,  whether  the  husband  paid 
with  necei  it  or  not,  deprived  the  wife  of  the  advantages  of  the  common  law,  and  pre- 
fariea;         yeuted  the  husband  from  being  sued  either  in  assumpsit  or  debt  for  necessariee 

furnished  to  his  wife. 
'    '""^   I    8.  Foster  v.  Allansov,  E.  T.  1788,  K.  B.  2  T.  R.  479.  S.  P.  Moratia  r. 
pa^tTeswho  ^^^^'  *'^^^-  ^^  Guildhall.  Cor.  Buller,  J.  Cited  2  T.  R.  48S.  n. 

baTe^by'  Articles  of  co-partner?hip  had  been  entered  into  between  the  plaintiflT  and 
deed  cove  defendant  for  seven  years,  in  which  ^here  was  a  covenant  to  account  yearly, 
nanted  to  and  to  adjust  the  accounts  and  make  a  final  settlement  at  the  expiration  of 
acconnt  the  partnership,  when  the  stock  and  profits  were  to  be  divided,  and  general 
each  other,  legggg  gjyen.     In  the  second  year  of  the  partnership  it   was  agreed  between 

H^-.^  Lfff  them,  that  the  defendant  should  carry  on  the  business  alone;  and  they 
over  wnat  »  ••••  t.  •■•j 

ehal  I  appear  came  to  a  settlement  of  accounts,    m  which  several  items  were    tncludee 

te  be  doe;  not  relating  to  the  partnership  funds;  and  the  balance  being  found  in  favour  of 
if  they  the  plaintiff,  the  defendant  promised  to  pay  it,  and  the  plaintiff,  upon  that  prom- 
itat*  an  ac  jgg^  brought  an  assumpsit .  It  was  objected  that  the  proper  form  of  action  for  the 
ooeeiDreas  p'^t'*^**^'"  ^^^^  case  was  covenant,  and  not  assumpsit.  But,  Per  Cur.  Assumpsit 
Iv  promise  ^^^^  '^^*  ^^  ^^^^  ^^^^  ^^^  account  was  not  confined  to  matters  relating  to  the  part* 
10  pay  (he  nership,  but  included  other  matters  for  which  the  covenant  could  not  be  support* 
balance,  ai  ed;  therefore,  when  the  defendant  promised  to  pay  the  balance,  there  was  ao 
Bumpiit  ei)^  of  the  covenant.  But  even  if  no  othf»r  articles  had  been  introduced  into  the 
^^\  6  "?  Account  but  those  relating  to  the  partnership,  yet  assumpsit  might  be  sustained; 
withstand  ^'^^  ^^^  question  then  would  be,  whether  a  previous  partnership  being  dia* 
ingthe  solved,  and  an  account  settled,  is,  or  is  not,  in  point  of  law,  a  sufficient  con- 
deed;  eideration  for  a  promise?  And  there  can  be  no  doubt  but  it  is.  ^ 

See  Schaek  v.  Anthony,  1  M.  &  S.  573;  Gow  on  Partnership,  97,  99. 
Or  where    9.  Heard  v.  Wadham,  T.  T.  1801,  K.  B.  I  East,  619,  S  P.  Sturdy  v.  Ar- 
^contract*^  NAULD,  E.  T.  1790,  K.  B.  3  T.  R.  699. 

ander  seal  Declaration  in  covenant,  alleging  that  A.  had  covenanted  that  he  would,  on 
are  varied  or  before  a  certain  day,  convey  to  B.  by  such  assurances  as  counsel  should  ad- 
by  a  simple  vise,  all  the  ground  before  conveyed  to  him  by  C;  that  in  consideration  thereof 
contract,  B.  covenanted  to  pay  certain  reserved  rents  to  A.  and  to  lar  out  and  expend  a 
the  l^i^^dy  specified  sum  of  money  on  (he  premises.  The  declaration  then  stated,  that  after 
stkated^a  premises  were  conveyed  and  accepted  by  B.  it  was  agreed  that  B.  should 

greement  is  accept  a  conveyance   of  certain  ground  rents,    in  lieu  and  substitution  of 
assampsit     part  of  the  land.     Breach,  that  nlthotigh  be  had  conveyed  the  substituted 
and  not  COT  property,  and  B.   had  accepted    the  same,    yet   that  B.  had' not  paid  the 
eaant.         residue  of  the  rents  reserved,  or   laid   out  the  stipulated  sum  in  repairs. 
I   178   I  Qj^  3  demurrer  to  the  replication  it  whs  contended,  that  as   the  original  co- 
venant under  seal  had  been  abandoned,  and  was  admitted  on  the  record   to 
have  been  qualified  or  partially  relinquished,  the  remedy  on  the  simple  substitu- 
ted contract,  varying  the  terms  of  the  covenant  must  be  the  subject  of  an  action 
of  assumpsit,  and  not  of  covenant. '  P^r  Cwr.  It  is   impossible   for  the  plaintifT 
to  answer  the  objection  made  to  his  recovery  in  the  present  form  of  action.  The 
parties^  it  ia  adinitted,  entered  into  a  subeeqtient  agreement,  by  parol,  to  do  n 
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different  thing  than  that  which  the  original  covenant  required;  and  the  plaintiff 
attempts  to  maintain  an  action  on  the  former  contract,  by  proving  the  perform- 
•Dce  of  the  substituted  agreement,  and  not  the  fulfilment  of  (he  stipulations 
in  the  previons  contract.  The  contract,  however,  which  has  been  substituted 
for  the  covenant  may  properly  be  made  the  subject  of  an  action  of  assumpsit, 
but  it  never  can  be  argued  that  it  can  be  made  the  foundation  of  an  action 
upon  a  covenant  under  seal.  See  2  Com.  Di^.  34^.  L.  2;  Hawlins  v.  Vin- 
cent, Carth.  124;  Brown  v.  Goodman^  cited  in  Littles  v.  Holland,  3  T.  R.  . 
692;  and  7  T.  R.  381 ;  10  East,  295;  1  N.  R.  240. 

10.  Crofts  v.  Tritton.  T.T.  1818.  C.  P.  2  B.  Moore,  411. 

Action  of  assumpsit  for  money  paid,  &c.     On  the  trial  it  appeared  in  evi-  Assumpsit 
dence,  that  the  ••plaintiff's  biother  had   mortgaged   an  estitte,  and  that  the  will  not  lie 
plaintiff  had  become  surety  with  a  joint  bond  for  the  sum  advanced,  and  that  l«i"  ™oney 
A.  afterwards,  without  the  plaintiff's  knowledge,  had  sold   the  estate  to  D.  ^^l^J^^l^^ 
who  had  covenanted  to  pay  the   mortgage  principal  money   then  due,  and  to  express  cov 
indemnify  plaintiff  and  his  brother  from  the  payment  thereof,*  but  being  called  nant  onder 
upon  by  the  mortgagee  to  discharge  the  mortgage,  and  being  unable  to  ad- seal  to  io 
▼ance  the  requisite  sum,  the  plaintiff  had   paid  the  amount,  and   commenced  demnirj. 
the  present  action  for  its  recovery.     For  the  defendant  it  was  objected,  that 
this  action  could  not  be  maintained;  and  that  if  the  plainiiff  had  any   remedy, 
he  should  have  sued  in  covenant,  because,  in  the  deed  entered  into  between 
the  defendant  and  the   plaintiff's  brother,  there  was  a  covenant  from  the  for- 
mer to  the  latter,  for  indemnifying  both  him  and  the  plaintiff  against  the  bond 
and  mortgage  deed.     The  judge  accordingly  nonsui'ed  the  plaiiitif!  with  leave 
to  move.     A  rule  nisi  was  obtained;  and  on   showing  cause  the  same  argu- 
ments were  advanced  as  at  the  trial.     But  in   support  of  the  rule  it  was  con- 
toBded,  that  the  plaintiff,  by  commencing  this   action,  had  adopted  the   most 
convenient  and  direct  course;  the  legal  obstacle  suggested  against  his  reco- 
very, that  a  remedy  of  a  higher  nature  was  in  existence  between  the  parties, 
by  which  the  plaintiff  is  precluded  from  recovery  in  an  action  for  money  paid, 
could  not  avail  the  defendant,  for  if  his  brother  had  paid   the  money,  there 
conld  have  been  no  doubt,  as  he  would  have  been  entitled  to  recover  the  mo- 
ney from  the  defendant  under  the  deed  of  indemnity;  or  if  the  plaintiff  him- 
self had  been  a  party  to  that  deed,  all  difiiculties  would  have  been  removed. 
But  the  rule  that  a  security  of  a  higher  nature  is  in  the  plaintiff's  possession, 
cannot  apply  in  this  case  he  being  a  party  to  the  deed.     P$r  Cur.    The  defen- 
dant is  only  bound  by  the  specific  obligation  to  indemnify  the  plaintiff  and  his 
brother;  the  present  action  cannot  be  sustained,  the  plaintiff  being  clearly  con- 
fined to  his  remedy  on  the  covenant.     See  3  T.  R,  377;  8  T.  R.  310.  [  179  1 

(E)  Whethbr  assumpsit  or  debt. 
K  JoHNBOK  y.  Mat.  M.  T.  1682.  C.  P.  3  Lev.  150;  S.  P.  Maso.v  v.  Beld- 

HiM,  M.  T.  1684.  K.  B.  3  Mnd.  73. 

Aseampsit,  in  consideration  that  the  defendant  had  surrendered  a  copyhold  Pnor  to  the 
estate  to  the  plaintiff,  and  that  the  plaintiff  had  agreed  to  permit  him  to  enjoy  stai.  l  Geo. 
it  from  the  10th  August,  &c.  to  the  1st  May  following;  he  promised  to  pay  the'^-  c.  19.* 
plaintiff  601.     The  defendant  demurred,  for  that  a  term  had  been  created  and  ««»w^P»«' 
a  rent  for  which  debt  lies,  and  not  assumpsit.     But  adjudged  Per  ioi.  Cur,  b^gngij^J^ 
(afler  taking  time  to  consider)  that  the  action  lies,  for  this  shall  be  intended  an  ed  for  rent 
express  promise,  and  not  prom'se  in  law  arising  upon  the  contract;  and  if  non  onless there 
assumpsit  had  been  pleaded,  instead  of  demurring  to  it,  the  plaintiff  must  have  was  an  ex 
proved  an  express  promise,  which  being  collateral  and  quasi,  a  special  agree-  P''^'^  ?'^^ 
nent  to  pay  the  r^nt,  and  of  the  same  effect  as  an  express  covenant  in  a  deed.  "®' 
See  1  Rol.  Ah.  7;  Cro.   Car.  343;  2  Lev.  204;   I  Sid.  279;  Cro,  Eliz.  118; 
Cro.  Jae.  698;  Lil.  Rep.   68;  Cro.    Eliz.  869;  Freem.  234;  2  Doug.  729; 
Go.  Lit.  47.  b.  83.  a.  n.  4;  3  Wooddes.  162-3. 

*  Thifl  aet  directs,  that  it  shall  be  lawful  for  landlords  when  the  af^reement  is  not  bj 
d«od  to  reeoTer  a  reasonable  satisfaction  for  the  Inndfl,  tenements,  or  hereditaments  held 
or  ooeapied  by  the  defendant  in  an  action  on  the  cade,  for  the  use  and  occopMtion  of  what 
was  to  held  or  tnjojed:  and  if  in  evidence  on  the  trial  of  such  action  any  parol  demise,  or 
aaj  agresBitnl  (aet  being  bj  deed)»  wbereea  a  aertajn  rent  wts  rea^rved,  shall  appear, 
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2.  Mason  Y.  Well  AND.  M.  T.   1684,  K.  B.  Skin.  23S. 

Or  anleii        In  an  action  on  the  case,  the   plaintiff  declared,  that,  in  consideration  that 

the  elaim    he  would  permit  the  defendant   to  occupy  land  of  the  plaintiff's  for  one  year, 

wu  fooDd  jj^  would  give  him  as  much  for  it  as  it  is  worth.     Per  Cur.     Where  a  thing 

on  ^^an  ^^^^^^*  ©^  ^^®  realty,  as  where  a  thing  certain  is  reserved,  the  law  will  not 

turn  meru  permit  an  action  technically  personal  to  be  brought,  but  will  restrain  the  party 

a.  to  his  proper  Action,  without  confounding  them;  but  here,  if  this  action  does 

not  lie,  the  party  would  be  without  remedy,  which  the  law  will  not  permit,  for 

an  action  of  debt  does  not  lie  because  it  is  uncertain,!  &nd  there  can  be  no 

distress,  because  there  is  no  rent,  wherefore  this  action  is  well  brought;  and 

judgment  was  granted  for  the  plaintiff  una  voce.     See  Courtney  v.  Strong,  1 

Salk.  .'364;  6  Mod.  265;  2  Ld.  Ravm.   1217. 

3.  Bell  v.  Burrows,  K.  T.  'l764.  C.  P.  cited  Bui.  N.  P.  129.  a. 
A  private  act  of  parliament  gave  power  to  commissioners  to  divide  common 
Thoogh  a  fields,  and  to  make  such  orders  and  regulations  as  they  should  think  fit;  thej 
autote  ia  awarded  that  all  proprietors  of  land  allotted  to  them,  which  had  been  ploughed 
^nsidered  ^^  manured  since  any  corn  had  been  reaped,  should  pay  to  the  person  who 
^j^liy  .^f  had  manured  or  ploughed  it  4j.  an  acre.  General  tncle^ .  aasumpsU  lies  for 
aaaompsii  this.  See  Cowp.  474;  Doug.  10.  n.  2.  402.  407;  Com.  Dig.  tit.  Action  up- 
may  be  sop  on  Statute. 

ported  for   4,  Crawfoud  v.  Whittal,  H.  T.    1672.  K.  B.  cited  I  Doug.  4.  n.  1.  S.  P. 
money  doe      gu^^LAiR  V.  Frasbr.   1771.  cited  in  Duchess  of  Kingston's  case,  1 1  Harg. 
Saapon  a        St.  Tr.  122;  Plaistow  v.  Van  Uxem.  1772,  cited  UDoug.  4.  n.  I. 
jodgmentin     This  was  an  action  for  indehUaius  <i8swnpsit  brought  by  Crawford,  as  admin- 
a  foreign     ministrator  of  one  Hargrave,  in  which  he  declared  that  the  defendant  was  in- 
^■rt:         debted  to  him  as  administrator,  in  the  sum  of  747/.  sterling,  for  6904  rupeoAy 
10  annas,  and  9  pice,  of  current  money  of  Bengal,   in  the  £ast  Indies,  by  a 
certain  judgment  of  the  Honourable   the  Mayor's  Court  at  Calcutta,  at  Fort 
William  in  Bengal,  holden  before,  Sfc.  before  that  time,  viz.  on,  &c.  adjudged 
and  awarded  to  be  paid  by  the  said  defendant  to  the  said  plaintiff,  as  adminis- 
trator, as  aforesaid,  for  a  certain  demand  of  the  said  plaintiff,  as  administra- 
tor, as  aforesaid,   sued   and  prosecuted   in  the  same  court,  of  5801  rupees, 
&c.  together  with  the  interest  due   thereon   from  i^c.  till,  4rc.   at  the  rate  of, 
&c.  being  &c.  current  money  of  Bengal,  aforesaid,  and  costs  of  suit  being, 
&c.  making  together  the  sum  of  6904   rupees,  4rc.  which  said  judgment  is  in 
force  and  unsatisfied,  and  which  said  6904  rupees,  &c.  at  the  time  of  recover- 
ing said  judgment  were,  and  yet  are,  of  the  value  of  the  said  747/.;  and  be- 
ing so  indebted,  the  defendant,  afterwards  in  consideration  of  the   premises, 
iindertook  to  pay.     There  were  other  counts  to  Ihe  like  effect,  some  of  them 
stating  the  sura  only  in  East   India   money,   some   varying  the  amount,  and 
some  stating  the  judgment  without  adding^^for  a  certain  demand,"  &o.  Per 
Ashurst,  J.     I  have  never  seen  this  doubted.     I  have  oflen  known  assumpsit 
brought  on  judgments  in  foreign  courts;  the  judgment  is  a  sufficient  conside- 
ration to  support  the  implied   promise.     Judgment  for  the   plaintiff.     See   11 
East,  124;  1  Campb,  63;  poat,  tit.  Judgments. 

5.  Smith  v.  Allport.  T.  T.  1801 .  C.  P.  2  B.  &.  P.  482. 
Or  apoQ  aa  rp^^^g  ^^  ^  special  case,  which  stated,  that  a  suit  being  pending  in  the  Court 
infMlor  ^^  ^^  Chancery  between  the  parties  it  had  been  mutuAly  agreed  between  them 
Goart  of  jaa  that  they  should  do  certain  acts  connected  with  the  process  in  that  suit.  That 
tiee.ir there  the  agreement  was  afterwards  made  a  rule  of  Court;  and  in  pursuanoe thereof 
be  an  ex  several  orders  of  court  were  made  with  reference  to  the  matter  compriaed  in  the 
preai  agree  agreement  which  the  defendant  had  refused  to  obey.  The  quv^stion  for  the  opin- 
^^m  it!  ^'  ^^^  ^^  ^^^  court  was,  whether  an  action  at  law  on  the  contract  could  be  maintain- 
ed. For  the  defendant  it  was  argued  that  the  agreement  on  which  the  action 
r  180  I  ^^*  brought  being  merely  a  proceeding  in  the  course  of  a  suit  in  Chancery, 

the  plaintiff' in  sach  action  shall  not,  therefore,  be  nonsoited,  bnt  may  inako  qso  thereof 
aa  an  evidence  of  the  quantum  of  dama>;eB  to  he  recovered.  Seeposii  (it.  *'Use  and  Oe- 
ciipation,"and  6  T.  R.  1282.  8  T.  R.  327;  6  East.  348.  2  Taant.  146;  Willes,  711.  118; 
2  Soiitb,  462. 

"I  This  distinction  is  abolished,  and  debt  is  now  aastaiaablt  on  a  qaaatam   maniit.   See 
1  H.  Bl.  0»O,  12  Mod.  72;  Doug.  «,  11  East,  92. 
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an  infraction  of  it  was  rather  a  contempt  of  the  court  of  equity  than  a  proper 
object  of  a  suit  at  law.  Sed  Per  Cur,  Though  the  rule  is  clear  that  in  gene- 
ral an  order  of  another  court  is  not  a  ground  of  action,  yet  in  the  case  before 
us  the  defendants  have  by  the  terms  of  their  agreement  raised  a  sufficient  foun" 
dation  to  enable  the  plaintiff  to  maintain  an  action  of  assumpsit  against  them. 
See  Tremenhere  v.  Tresilian,  1  Sid.  452;  Emerson  v.  Lashley,  2  H.  Bl.  248; 
Carpenter  ▼.  Thornton,  3  B.  ^  A.  62;  Fry  v.  Malcolm,  4  Taunt,  705;  Anon, 
Lofit.  SOS;  Chapman  v.  Pickerpgill,2  Willes,  146;  Sadler  ▼.  Robins,  1  Campb, 
253;  Moore  v.  the  Bank  of  England,  4  Bro.  P.  C.  287. 

6.     Collins  y.  Matthew,  M.  T.  1804,  K.  B.  5  East,  474. 

On  the  argument  of  a  demurrer  to  a  plea  to  action  of  debt  on  a  judgment  ?°V""  j®° 
recovered  in  the  Court  of  Exchequer   in  Ireland,   the  Court  expressed  a  menu  simr* 
clear  opinion  that  since  the  union  of  that  country  with  Great  Britain,  the  the  luioo. 
judgments  of  the  Irish  courts  are  properly  pleaded  as  records.     See  1  Doug. 
1,  5,  6. 

(a)   General  rule. 
U  Reynolds  v;  Clarre,  T.  T.  1724,  K.  B.  2  I^.  Raym.  13D9,-  S.  C.  1  Stra. 
634;  S.  C.  8  Mod.  272;  Forts.  212,  S.  P.  Haward  v.  Bankes,  M.  T. 
1760,  K.  B.  2  Burr.  1 II 3.  When  an 

Trespass  was  brought  for  entering  the  plaintiff's  yard  and  fixing  a  spout  i"j«»'y  «•  •• 
there;  per  quod  the  water  came  into  the  yard  and  did  damage.     The  defend- [^^"**"**J^' 
ant  justified  that  before  the  trespass  J.  F.  was  seised  in  fee  of  plaintifTs  house  ijj,  defend 
and  yard,  and  two  other  houses  adjoining;  and  demised  plaintiff's  house  and  mt  at  tba 
yard  to  one  T.  except  the  free  use  of  the  yard  and  privy  for  the  tenants  of  the  time,  or  the 
two  other  houses,  jointly  with  the  tenant  of  the  plaintiff's  house.     The  plea  <l*r«ndanc 
then  showed  how  one  of  the  other  two  houses  came  to  the  defendant,  and  that  j?.  ^^  '""•* 
he  entered  the  yard  and  fixed  the  spout  for  his  necessary  use  to  carry  oflf  the  onbe^Tniir 
rain,  ei  bene  lufuit.     Demurrer  to  plea;  for  the  defendant  it  was  argued,  that  ry,  UMpav 
the  exception  amounted  to  a  licence  of  the  party,  and  therefore  that  an  action  ti  •tarmis 
of  trespass  would  not  lie;'  but,  if  the  f^pout  were  a  prejudice,  the  plaintiff  must  i*  the  prop: 
bring  an  action  on  the  case.     After  an  tilterius  conciliumy  the  Court  gave®"*"?*^^^ 
judgment  for  the  defendant,  saying  that  they  must  keep  up  the  boundaries  .^J -^^^ 
of  actions.     If  the   act  in  the  ^rsi   instance  bo    unlawful,  trespass  will  He;  ig„ot(iire^f 
but  if  it  be  prima  facie  lawful,  and  the  prejudice  arising  fVom  the  act  be  not  and  immedF 
immediate,  but  consequential,  it    must  be  case.      The  defendant   having  a&i««nibe 
right  to  enter  the  yard,  and  do  the  first  act  which  is  here  complained  of,  tres-"®'  dooe, 
pass  will  not  lie;  for  it  is  not  pretended  that  the  bare  fixing  the  spout  was  the       ^i** 
cause  of  action,  without  the  falling  of  any  water;  therefore  it  should  have|y  thentW 
been  an  action  on  the  ca«e.     See  1 )  Hen.  4,  c.  2.S;  2  Ed.  4,  c.  4;   !2  Ed.  4,  remedy  it 
c.  80;   13  Ed.  4,  c.  10;  9  Hen.  7,  c.  8;   19  Hen.  6,  c.  34;  21  Hen.  6,  c.  \5;hy  action 
40  Ed.  3,c.  10;  Hob.  180;  F.  N,  B.  217, 1220.  Morgan  v.  Hughes,  2  T.  R.onihecMe. 
fi3I;  Day  V.  Evans,  5  T.  R.  649;  Ogle  v.  Barnes,   8  T.  R.   190-1;    1  Chit.  [  ^^^  J 
PI.  126;  1  Selw.N.  P,  432, 

2.     SAricxAC  V.  RooME,  M.  T.  1794,  K.  B.  6  T.  R.  125,  ^Terdfc*'* 

The  plaintiff  declared  in  trespass  on  the  case,  that  he  being  possessed  of  a  ^^^  Coort 
certain  horse  and  chaise,  and  the  defendant  having  a  coach  and  two  horses  un-  ^lu  not 
der  the  direction  of  his  servant,  the  latter  wilfully  drove  against  the  plaintiff's  change  tba 
chaise,  4'c.  and  dama^red  it,  &c.      Plea,  not  guilty.     The  plnintifi*  obtained  alprm  of  me 
verdict.     A  motion  was  made  in  arrest  of  judgment,  on  the  ground  that  even  ^'®°'  •"**  ** 
if  any  action  could  be  supported  at  all  for  a  wilful  art  of  the  servant,  it  8^^"^  Inlo^^JJ^JUT 
have  been  trespass,  and  not  case;  that  the  memorandum  to  the  declaration  de« 
scribed  the  action-as  being  in  the  latter  form,  and  the^conimencement  was  ''for 
that  whereas,'^  which  would  be  bad  in  trespass.    In  support  of  the  declaration 
it  was  argued,  that  even  admitting  that  the  appropriate  remedy  was  trespass, 
yet  the  omission  of  the  technical  words  of  vi  ei  armia  and  conlrn  pacem^  usu- 
ally introduced  in  declaration  in  that  form'  of  action,  could   not  be  taken  ad- 
vantage of  in  arrest  of  judt^ment,  though  the^  would  constitute  good  grounds 
for  a  special  demurrer.     Per   Cur.     Tne  whole  frame  and  structure  of  the 
declaration  clearly  shows,  that  the  present  action  is  an  action  on  the  case. 
The    memorandum    states    that    it  is  an  action  of  that    description,   when 
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it  ought  strictly  to  have  been  trespass.  This  is  as  moch  a  treapass  as  if  the 
defendant  had  directed  the  servant  co  give  the  plaintiff  a  blow.  The  uuorr 
was  obviously  immediate,  and  falls  within  the  rule  laid  down  in  Daj  v.  E^ 
wards,  5  T.  R.  648.  The  judgment  must  consequently  beNerreated.  Whera 
an  action  in  its  inception  is  an  action  on  the  case,  tha  plaintiff  cannot  after- 
wards convert  it  into  an  action  of  trespass,  by  means  of  the  statute  16  &  17 
Ch.  2.  This  act,  though  a  highly  beneficial  one,  was  never  intended  to  eon- 
found  the  boundaries  of  actions,  and  to  enable  the  plaintiff  after  verdict  to  call 
his  action  either  trespass  6r  cave,  at  pleasure.  That  act  says,  that  if  in  an  ac- 
tion of  trespass,  which  the  plaintiff  describes  in  his  declaration  as  an  action  of 
trespass,  he  happens  to  omit  the  words  «t  ef  armiM  or  conlro  p«c«m,  the  want  of 
these  words  shall  not  vitiate  the  declaration;  but  where  the  action  itself  is  mis- 
conceived, the  act  of  parliament  was  never  intended  to  cure  such  ai|  objection. 
When  the   Rule  for  arresting  judgment  absolute. 

injury  eom      See  2  H.  Bl.  242;  1  East,  106;  8  T.  R.  188;   1  B.  &  P.  172;  Dyer,  161; 
Und*tiTm   3  T.  R.  57;  2  Bl.  Rep.  892;  3  WiU.  403;  Cro.  Jac.  488;  I  Stra.  621. 
^j^j^jg  (b)  Injurits  to  real  preperty. — See  tit.  Nuisance, 

and  the'  1-     Suarpcott  v.  Mugford,  E.  T.  1697,  C.  P.  1  Ld.  Raym.  187. 

land  IB  po8  This  was  an  action  on  the  case  against  the  proprietor  of  tithes,  for  not  taking 
sMsion  of  the  tithes  off  the  plaintiff's  land  within  a  reasonable  time  after  request,  but  on 
the  plaintiff  ^i^^  contrary  for  suffering  them  to  continue  there  for  a  long  time,  to  wit,  nine 
is  ue^DaoB^  months;  per  quod  totuta  iemptts  pradiciumy  the  plaintiff  lost  the  benefit  of  tka 
bat  wbeo '  land.  The  defendant  pleaded  not  guilty. — Verdict  for  the  plaintiff, 
it  arises  oat  A  motion  was  made  in  arrest  of  judgment  on  the  ground  that  the  aelioQ 
of  a  nonfea  would  not  lie,  as  the  plaintiff  might  have  abated  the  nuisance,  or  might  have 
»Dce,  ■■  distrained  the  tithes  damage  feasant,  or  should  have  brought  an  action  of 
rvia^^awa*^  trespass.  Rut  the  Court  were  of  opinion  that  the  remedy  adopted  was  the 
t^liM  it  is  niost  appropriate  one  the  plaintiff  could  have  pursued;  for  he  coold  not  have 
ease;  sustained  trespass,  quare  vi  et  armisy  as  the   non-removal  of  the  com  was  a 

I  183  ]  mere  nonfeasance,  though  it  was  admitted  that  where  a  party  commits  a  direct 
Or  where  injury  to  real  property,  as  digging  in  pits^  &c.  trespass  would  lie.  See  1  Ld. 
ihoinjory    Raym.  188. 

M  noiiinmeg^  Reynolds  v.  Clarke,  T.  T.  1721,  K.  B.  Stra.  634;  2  Ld.  Raym.  1599; 
conseqaen  »  Mod.  272;  Forts,  212. 

tial;  as  for  P^  Cur,  If  the  occupier  of  a  house,  who  has  a  right  to  have  the  rain  fall 
placing  a  from  the  eves  of  it  upon  the  land  of  another  person,  fixes  a  spout  whereby 
spool  near  the  rain  is  discharged  in  a  body  upon  the  land,  the  proper  form  of  action  by 
^TT'^^^'^d  ^^^  owner  of  the  land  against  the  occupier  of  the  house  for  this  injury  is  an 
so  ihaf^ihe  ^^^^^°  ^^  ^^^  case;  because  the  flowing  of  the  water,  which  constitutes  the  in-* 
water  afier  j^^y,  is  not  the  immediate  act  of  the  occupier  of  the  house,  bat  the  conse* 
wards  rao  quence  only  of  his  act,  viz.  the  filing  the  spout.  See  this  case  more  folly 
thereoo.       abridged,  supra,  p.  181. 

Semb,  3  Courtney  v.  Collet,  H.  T.  K  B.  Ld.  Raym.  272;  S.  C.  Garth-  436; 
LTTvcr  S.  C.  12  Mod.  164. 

flowing  the  ^'^  trespass  for  breaking  down  wares^  whereby  the  water  overflowed  the 
plaioiiff 's  plaintiff's  fishery,  per  quod  the  fish  escaped,  and  the  plaintiff  and  his  senranta 
iaini,  iho'  prevented  from  fishing  therein.  Verdict  lor  the  plaintiff.  On  a  motion  in  ar« 
oecasioned  rest  of  judgment  it  was  contended  that  the  action  ought  not  to  have  l>een  case. 

on  riie'de  ^^^  ^^*'  ^'**     ^^  ^^^  ^^^  ^^  opinion  that  this  was  a  plain  trespass.     Hie  de- 

feodaoi's  f^^Q^^nt  has  caused  a  superfluity  of  water  to  drown  or  overflow  the  land  or 

own  soil,  fishery  of  the  plaintiff;  and  the  per  quod  the  fish  escaped,  is  but  an  aggrava^ 

For  imme  tion  of  damages, 
diaie  ioja  4.     WiLso.N  V.  Mackreth,  H.  T.  1766,  K.  B.  3  Burr,  1824. 

ries  to  e&  j^  ^^  action  of  trespass  for  entering  the  plaintiff's  close,  and  digging  and 
clasive  u-    .     r       J         *  ,1-       "^  •  •  1      J    J  ^L  ^^^ 

rigbis.  tres  <^^rrying  away  his  turf  and  peat,  upon  the  general  issue  pleaded  there  was  a 

pass  vi  et    verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  whether  the  ac* 

mrmis  is     tion  was  maintainable.     It  appeared  in  evidence  upon  the  trial,  that  the  plain- 

the  proper  tiff  was  seised  in  fee  of  a  freehold  tenement  b  the  manor  of  Upper  Stavely, 

ranedy.      jq  which  manor  there  was  a  large  waste,  with  divers  large  mofseg  thereon, 
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out  of  which  turd  and  peats  were  usually  dug  and  that  the  plaintiff|  and  all  [  184  ] 
those  whose  estate  he  had  in  the  said  tenemeDt,  bad,  time  out  of  mind,  had 
and  used  an  exclusive  right  of  digging  turfs  in  a  certain  moss  in  the  said  waste, 
called  Car  Moss,  mm-ked  and  bounded  out  from  the  other  tracts  of  moss  in 
the  said  waste  by  certain  meer  stones.     The  objection  was,  that  it  ought  to 
hare  been  an  action  on  the  case;  because  the  plaintiflT  had  no  rieht  of  owner^ 
shipi  either  in  the  soil,  or  in  the  profits  of  the  soil,  but  only  a  right  to  dig  for 
turf.     Per  Cur,    The  plaintiff's  right  is  in  a  several  piece  of  ground,  butted 
and  bounded,  a  separate  right  of  property  to  take  the  profit  of  the  turf,  and  to 
dig  it  for  that  purpose.     The  plamtiffhas  this  right  exclusively  of  all  others; 
and  the  defendant  has  disturbed  him  in  it;  therefore  trespass  lies,  though  he 
has  not  an  absolute  right  to  the  soil.     If  this  was  only  a  right  of  common  of 
tarbary,  trespass  would  not  lie;  but  this  is  an  exclusive  right  to  dig  turf.     This 
iQttst  be  taken  to  be  a  grant  from  the  lord  of  the  soil.     The  plaintiff  stands  in 
the  place  of  the  lord  of  the  manor.     The  property  of  the  turfis  in  the  plaintiff; 
no  other  person  could  maintain  this  action.     There  is  a  difference  between 
•zclnsive  rights,  and  rights  of  common;  in  the  former  case^  the  grantee  may 
Cake  away  thorns  cut;  but  the  commoner  cannot.  See  Moore,  302;  3  Ro.  Abr. 
540;  30  Yin.  Ah.  448.  L.  4. 

5.  Harxbr  and  another  ▼.  BiRBEG  AND  ANOTHER,  T^  T.  1769,  K.  B.  3  Burr« 

1556;  1  Blac.  482.  S.  C. 
In  an  action  of  trespass  upon  the  case,  the  plaintiffs  declared  that  they  had, 
the  sole  liberty  and  privilege  of  digging  for,  getting  and  raising,  lead  ore,  and  |^^ 
taking  the  benefit  thereof,  in  a  certain  place;  but  that  the  defendants,  to  de-ei^'^iBg 
prive  them  thereof,  did  sink  for,  raise,  and  get,  within  the  same  place,  a  great  oa  a  lead 
qntotity  of  ore,  and  con.vert  the  same  to  their  own  use;  on  the  general  issue  miiie. 
pleaded,  a  verdict  was  given  for  the  plaintiff'  at  the  trial,  with  one  shilling 
damages,  subject  to  the  opinion  of  the  Court  upon  two  questions;  one  of  which 
was,  whether  for  this  injury  an  action  on  the  case  would  lie,  or  an  action  of 
trespass  only.     Per  Cur,     It  appears  that  the  plaintiff  were  in  possession  of 
the  mine;  and  the  injury  done  a  clear  and  manifest  trespass;  hence  the  plain- 
tiff has  misconceived  his  form  of  action.     Whoever  is  in  possession  of  a  mine 
may  maintain  an  action  of  trespass  for  a  wrong  done  to  his  possession;  we  are 
therefore  of  opinion  that  the  action  ought  to  have  been  trespass  and  the  pos- 
tea  must  be  delivered  to  the  defendants.     See  2  Biac.  973;  Burr.  894.  Co. 
Lit.  164. 

6.  RsED  V.  Harrison,  T.  T.  1777,  C.  P.  2  Blac.  1218. 
Ill  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  taking  his 
cattle  and  goods,  the  defendant  pleaded,  first,  not  guilty;  secondly,  a  justifi- Aa  efllest 
cation  under  an  attachment  issued  against  the  plaintiff  s  goods,  to  compel  him  f<»tiDaia§ 
to  appear  and  put  in  good  bail  to  answer  a  plaint  levied  in  the  Court  at  N.  or '?  P**"" 
to  surrender  his  body  in  discharge  of  his  goods;  by  virtue  of  which  attach*  h^^^  f„ 
ment,  the  officers  continued  in  possession  of  the  plaintiff's  premises  for  safeMaarsMon 
custody  of  the  goods  attached,  according  to  the  custom  of  the  Court,  from  able  time 
the  17th  of  July,  1775,  to  the  1st  of  January,  1176,  when  the  plaintiff' in  that«n^rajl« 
action  having  recovered  final  judgment,  a  precept  in  the  nature  of  a  jleriyaciatr'jT'^^ 
was  issued,  and  on  the   17th  of  January  executed;  afler  which  there  was  {|^JI!,^  "^ 
another  precept  in  the  nature  of  a  vendiiioni  exp<maa,  under  which  the  goods   \i^  1 
were  ultimately  sold.     To  this  plea  the   plaintiff  demurred;   and  on  argu- 
ment it  was  contended,   1st.     That  the  defendant  could  not  justify  continuing 
in  possession  of  the  plaintiff 's  premises  from  July  to  January.     2ndly.     That 
the  goods  attached  ought  to  hove  been  removed,  and  not  kept  on  the  premises 
by  the  officer.     That  in  a  distress  for  rent,  they  could  not  be  lawfully  kept 
there  above  five  days;-  and  staying  longer  made  the  distrainer  a  trespasser 
ah  tftt/to.     Stra.  717.     And  though  the  practice  is  now  altered  by  the  2  Geo. 
2.  with  respect  to  distresses,  yet  the  common  law  remains    unaltered  in 
regard  to  attachments.     The    counsel  for  the  defendant  thought  these  objec* 
tions  too  cogent  to  be  invalidated.    Judgment  entered  for  the  plaintifiT,  without 
opposition. 
VOL.  I.  17 
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Cms  Dot  7.  GouLD  V.  Bradstock,  T.  T.  1812,  C.  P.  4  Taunt.  662. 

uetpaM,  Tq  an  action  of  trespass  for  breaking  and  entering  the   plaintiff's  prem* 

''T  'dl"'?^  '^^^'  ^^^  defendant  pleaded  the  general  issue,  and  a  special  justification  under 
occopTing  ^^®  ' '  ^®^'  ^*  ^'  ^^'  At  the  trial  it  appeared  that  the  plaintiff*  was  in  poa* 
aa  opper  session  of  the  lower  part  of  certain  premises;  and  that  the  upper  floor  was  oc« 
ffoom  for  eDcu pied  hy  the  defendant,  the  plaintiff's  landlord;  that  rent  being  in  arrear,  and 
reriog  a  de  (he  plaintiff  having  left  the  premises,  defendant  had  taken  up  the  floor  of  his 
iDwed  low  ^^Q  appartment,  there  being  no  intermediate  plaistered  ceiling,  and  entered 
meot  through  the  apperture,  and  distrained.     The  jury  lound  a  yerdict  for  the  defen- 

through  aa  dant,  with  libc^rty  for  the  plaintiff  to  move  to  set  aside.  In  support  of  an  ap- 
apperiore  plication  tor  that  purpose,  it  was  contended  that  if  this  actionwas  not  allowed 
in  bis  own  to  be  sustainable,  the  landlord  might,  according  to  such  argument,  take  awajr 
vnceiled  the  whole  floor,  and  thus  infrnge  with  impunity  the  implied  terms  on  which  the 
diatraining^  rooms  had  been  demised  to  the  plaintiff. 

^  Per  Cur.  The  law  is  clearly  with  the  defendant.  The  parties,  nnder  the 
circumistances,  could  only  be  tenants  in  ( ommon  in  the  ceiling;  and  one  tenant 
in  common,  although  he  might  have  a  remedy  in  a  different  form  of  action, 
cannot  bring  trespass  against  hi?  companion.  And  a<)  the  defendant  entered 
the  house  without  committing  a  trespas5«y  he  might,  after  being  once  lawfully  in 
possession,  distrain.     Judgment  for  defendant. 

8-  Keeblev.  HicKERiNGiLt,  T,  T.  1703,  K.  B.  II  East,  574,  from  Holt's 
MS.;  Holt,  Rep.  14;  1 1   Mod.  74.  150;  8  Salk.  9. 

The  plaintiff  declared  that  he  was  poFsesed  of  a  clo.«e  of  land  and  decoj 
Cam,  iittt  pood,  to  which  wild  fowl  used  to  resort,  and  the  plaintiff  at  his  own  cost  had 
traapasaliaa  procured  decoy  duck;<,  and  nets,  and  other  engines,  for  decoying  and  taking  the 
for  firing  wild  fowl,  and  enjoyed  the  benefit  of  taking  them;  yet  the  defendant,  intending 
C°"^  ?"-*'  ^^  injure  the  plaintiff  in  his  decoy,  and  to  drive  away  the  wild  fowl,  and  de- 
tiff'ft  decoy  P''^^  him  of  his  profit,  discharged  guns  agpinst  the  decoy  pond,  whereby  the 
pond.  ^^^  ^^^^  were  frightened  away,  and  forsook  the  pond .     Upon  not  guilty  plea- 

l  186  ]  ded,  a  verdict  was  found   for  the  plaintiff  and  20/.  damages.     On  motion  in 
arrest  of  judgment,  Holt,  C.  J.  ob<>erved  that  the  action  was  maintain  hie;  that 
although  it  was  new  in  its  instance,  yet  it  was  not  new  either  in  the  reason  or 
principle  of  it.     For,  1st.    The  using  or  taking  a  decoy  was  lawfiil.     2dly« 
This  employment  of  his  ground  to  that  use  was  profitable  to  the  plaintiff,   as 
was  the  skill  and  management  of  that  employment.     As  to  the  first,  every  man 
that  hath  a  property  may  employ  it  for  his  pleasure  and  profit,  as  for  alluring 
and  procuring  .decoy  ducks  to  come  to  his  pond.     To  learn  the  trade  of  sedu- 
cing other  ducks  to  come  there  in  order  to  be  taken,  is  not  prohibited  either  by 
the  law  of  the  land,or  the  moral  law;but  it  is  as  lawful  to  use  art  to  sedace  them,to 
*  catch  them,  and  to  destroy  them  for  the  use  of  mankind,  as  to  kill  and  destroy 
Tvild  fowl  or  tame  cattle.     That  when  a  man  uses  his  art  or  skill  ta  take  them, 
to  sell  and  dispose  of  for  his  profit,  this  is  his  trade;  and  he  that  hinders  an« 
ot^ber  in  hi?  trade  or  livelihood  is  liable  to  an  action  on  the  case  for  so  binder- 
Sem».CaM  ing  him;     The  Chief  Justice  added,  that  it  had  been  objected  that  the  nature 
and  not  tra*  of  the  wild  fowl  had  not  been  stated ;  but  this  was  necessary ;  for  the  action  was 
pa«i  is  ifta  net  brought  to  recover  damage  for  the  loss  of  the  fowl  but  for  the  disturbance. 
Tdr^w'^  See  Carrington  v.  Taylor,  1 1  East,  574;  Si  Campb.  258,-  S.  C.  Peake,  N.  P.j 
tinaincbold  P'ec«^ents,  Petersdorff  's  Index,  118. 

faaui  in  tha  9.  Lawrencr  v.  Obee,  1815,  K.  B.  1  Stark.  22. 

P'*j"*'J''  The  plaintiff  had  recovered  damages  in  a  former  action  for  driving  holdfasts 
he  baa  rtco  ^°  **'*  "^^^^  ^"  **^®  prej«ent  suit  the  plaintiff  declared  generally  in  trespass, 
vcred  in  *"**  sought  to  recover  damages  for  the  continuance  of  the  encroachment.  But 
treapasa  for  l^rd  Ellenborough  was  of  opinion  that  an  action  in  that  form  could  not  be 
ibe  original  sustained. 

pJitiDff  out  ^O- P'CK^fR^G  f.-RuDD,  T.  T.  1815,  K.  B.l  Stark.  54;  S.  C,  4  Campb.  219. 
a  board  .  /"  ""  action  of  trespass  it  appeared  that  the  house  of  the  defendant  ad- 
which  ofar  jo»ned  the  garden  of  the  plaintiff,  and  that  a  Virginia  creeper  which  grew  in 
haD|;t  lbs   the  gardeii  of  the  latter  spread  itself  over  the  side  of  the  defendant's  bouse. 
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The  defendant  being  desirous  of  hanging  ap  a  show  board  on  that  side  of  his  plAintiflT'a 
house  over  which  the  branches  of  the  plant  had  obtruded,  contrived,  without  '*"^  "l" 
touching  the  surface  of  the  p'aiotiff '.s  premises,  to  cut  away  sucfi  parts -of  the  Sfm*©"  a* 
vine  as  was  sufficient  to  admit  the  show  boaid,  aod  affixed  the  board  to  hisaetion  of 
own  house,  projecting  three  or  fonr  inches  from  the  wall,  aad  so  far  overhang- trespaM. 
ing  the  plaintiff's  garden.     Pe,-  Lord  Elleiiboropgh.    It  cannot  be  contended 
that  the  circuroslanceof  the  board  overhanging;  the  plain,  iff 's  garden  is  a  tres- 
pass.    If  it  were  so  to  be  decided,  the  resi'lt  would  be  that  the  trespass  would 
lie  for  passing  through  the  air  in  a  baUoon  over  the  land  of  another.     If  any 
damage  had  really  arisen  from  the  object  which  overhangs  the  close,  the  reme- 
dy would  have  been  an  action  on  the  case.       Verdict  for  defendant*      See  U 
Mod.  74,130;  S.  C.  3  Saik.  9;  HoK,  H,  17,  19. 

(c)  i/ytinci  to  pt»*sonal  preptf'ty.  T  ^^^  J 

1,    Kettle  v.  Hunt,  M.T.  1674,  C.  P.  Bui.  N.  P.  78,  a. 
The  plaintiff  declared  that  he  exercised  the  trade  of  a  wheeler,  and  was  pos-^*^"  ■? 
sessed  of  several  tools  that  related  to  the  trade,  viz.  ao  axe,  &c.  and  being  so  *"J"y  *"■ 
posse^sed^  gained  a  livelihood,  &c.;  and  by  the  licence  of  the  defendant  de-|ireaeb  of 
posited  them  in  his  house,  and  that  he  had  detained  thera  two  months  after  re*  travt,  the 
quest,  by  which  the  plainiiff  had  lost  the  beneiit  ef  hU  trade.     After  'verdict  raroedj  10 
it  was  moved  in  arrest  of  judgment,  because  the  philiuiff  ought  to  have  brought  ^V  action 
detinue  or  trover.     But  the  Court  held  the  action  well  brought;  or,  if  he  had  ^"j     .*^"* 
had  the  goods  again,  detinue  is  not  proper;  and  though  a  detainer  upon  request  irespaaa  or 
is  evidence  of  a  conver««ion,  yet  it  in  not  a  conversion,  and  the  damages  he  de-  trover, 
nands  in  this  case  being  special,  the  action  ought  to  he  .s;)ecial. 

•5.     Pitts  v.  Gaince,  E.  T.  1699,  K.  B.    1  Salk,  10;  S,  C.   1  Lord  Raym. 
558;  S.  C.  by  the  name  of  Mikes  v.  Caly,  \2  Mod.  3S1 ;  Holt,  467. 

'In  an  action  on  the  case  the  dei^laration  stated,  that  the  plaintiff  was  master  ^ho*^  * 
^  a  ship  which  was  laden  with  corn  ready  to  sail,  and  that  the  defendant  sei-f   1^  ^     . 
eed  the  ship,  and  detained  her  per  quod  impeditw  tl  obstrticlus  fttU  via^.     An  ^^  j^y  ^^^^ 
exception  was  taken  to  the  action  on  the  ground  that  H  should  have  been  tres- defendant, 
pass  viel  armts;  and  4  VAw,  3,  c.  4;   13  Hen.  7,  c.  26;  and  Palm.   47,  were  the  maeier 
cited.    Holt,  C.  J.  observed,  that  in  the  cases  cited  the  plaintiff  had  a  proper-  °?>y  ^''i(>S 
ty  in  the  thing  taken,  but  here  the  ship  wa.«  not  the  master's  but  the  owners.  •""®''  *'"**■ 
The  master  declared  only  as  a  particular  officer,  and  could  recover  for  his  J^j^^^j^** 
particular  loss.     He  admitted,  however,  that  the  mai^ter  might   have  brought  tion. 
trespass,  and  declared  upon  his  po«>setaMion,  which  was  sufficient  to  maintain 
.that  action.     See  3  Cam pb,  187-8. 

3.     OxLEV  V.  Watts,  M.T.  1785,  K.  B.  I  T.  R.  12.  n^'aN 

In  an  action  of  trespass  for  taking  a  horse,  the  defendant  justified,  stating  ggi'^^ig^fof 
^hat  the  animal  was  an  estray.     Replication,  that  thedefendimt,  after  the  ta- working  an 
king,  had  worked  the  hor.^e.     It  was  objected  that,  as  the  original  taking  waseatray  al 
admitted  to  have  been  lawful,  the  action  should  have  been  case,  not  trespass,  though  the 
Sedper  Citt\  The  working  of  the  estray  renders  the  defendant  trespasser  a5?"^'"*  ^ 
initio.    See  I  T.  R.  536;  Taylor  v.  Cole,  3  T.  R.  292;  Cro.  Jac.  147;  Yelv.  J^f^ed  ?o 
96-7;  1  Salk,  221 ;  2  Wils.  313;  3  id.  20;  Bui.  N.  P.  82.  be  lawful. 

4.     Ward  v.  Macauley  and  another,  M.  T.  1791,  K.  B.  4  T.  R.  489. 

In  this  action  the  plaintiff  was  the  landlord  of  a  house,  which  he  had  let  rea-^'^^''^ 
dy  furnished,  and  the  lease  contained  a  schedule  of  the  furniture.    An  execu-p°  j"^ 
tion  was  issued  against  the  tenant,  under  which  the  defendants,  as  sheriflT,  sei- ^^g^^^i^  ^1,^ 
aed  part-of  the  furniture,  although  notice  was  given  to  the  officer  that  it  was  landlord's 
the  property  of  the  plaintiff.     The  plaintiff  having  brought  an  action  of  tres- remedy  a 
pass,  the  judge  who  tried  the  cause  thought  that  trespass  would  not  lie;  how-S^'i^ft  ^he 
ever,  a  verdict  was  taken  by  the  pluiiitiff,  with  liberty  for  the  defendants  to  move  "h®""  '<'' 
to  enter  a  nonsuit.     Per  Cur,    The  distinction  between  trespass  and  trover  is  ]|^^2in\ 
well  settled;  the  former  is  founded  on  possession,  the  latter  on  property.  Here  them,  it 
the  plaintiff  had  no  posaesaion.      His   remedy  was  by  an  action  of  tro-  ease. 


ISS  ACTIOS.— WhtUur  TrcMpau  ^r  case. 

Ter^  founded  od  bia  propeHj  in  the  goods  taken.      Rule  absolute.      See  1 
T.  R.  480. 
[  188  ]   6.    Dat  t.  Edwards,  T.  T.  1794,  K.  B.  5  T.  R.  648;  S.  P.  SAncii ac  ▼. 

RnoME,  M.  T.  1704,  K.  B.  6  T.  R.  1^5. 
'^fi^hm  tbe       In  case;  the  plaintiff  declared  ihat  he  was  driring  a  landaolet  drawn  bjone 
daeUntioa  jjo^ae,  and  that  the  defendant,  on  (he  same  daj,  was  driving  a  horse  and  cart, 
duttho  ds***®°  under  his  management,  and  that  the  defendant  so  furiously  and  negligently 
Imdmst/fft  drove  the  cart  and  horse,  that  it  struck  wilh  great  force  and  violence  upon  and 
rimuly      against  the  carriage  of  the  plaintiflT.      To  which  the  defendant  demurred  spe* 
drove  a      cially,  assigning  for  causes,  that  the  declaration  was  for  a  mere  consequential 
Jf*."^**  iojOTj  whereas  it  appeared  to  have  been  an  immediate  and   direct  trespass; 
aOTbiw'    *^*'  ***•  pla^nl'ff  l>»«l  declared  in  trespass  on  the  case,  whereas  it  0U6:ht  to  have 
the  a^oa   been  trespass  ei  el  ariuU,  Sfc.     Joinder  and  demurrer.    Per  Cur.  The  distinc- 
•faeald  bm    tion  between  tbe  action  of  trespass  et  et  armis  and  on  the  case  is  perfectly 
tratpaa;      clear.     If  tbe  injury  be  immediate  tbe  action  must  be  trespass;  if  the  injury 
be  merely  consequential,  case  is  the  proper  remedy.  And  as  the  plaintiflfconEi- 
plains  of  an  immediate  act,  he  should  have  brought  trespass.     Judgment  fbr 
the  defendant.     See  1  Stra.  636;  2  Blac.  892;  2  Wils.  259;  6  T.  R  125^  8 
T.  R.  188, 

6.  OOLB  AND  ANOTHER  T.  BaRNES  AND  OTHERS,  T.T.  1799,  K.  B.  8  T.  R.  188. 

Or  wbare        Jq  i^  action  on  the  case,  the  declaration  alleged  negligence  and  unskilful- 
^/Vjf      ness  in  the  defendant's  management  of  a  ship,  by  reason  whereof  she  ran  foul 
BuuEdowB  of  the  plaintiflT's  vessel  wilh  great  force  and  violence.      After  verdict  fbr  the 
a  ihip,  the  plaintiflT,  a  motion  was  made  in  arrest  of  judgment,  on  the  ground  that  the  ac- 
iajory  is      tion  ought  to  have  been  trespass,  not  case.     Per  Cur,    The  jury  having  found 
f^^^^     a  verdict  for  the  plaintiffs,  we  must  consider  that  the  complaint  set  forth  in  the 
doM  tm^  declaration  was  proved,  and  fbr  such  an  injury  an  action  upon  the  case  Is  the 
Juliv.         proper  remedy.     But  the  negligent  and  improvident  management  of  the  de- 
fendants' ship  did  not  imply  that  any  act  was  done  by  them,  afler  having  been 
guilty  of  the  negligence  which  led  to  the  mischief;  they  might  have  done  every 
r  189  1  thing  in  their  power  to  avoid  the  mischief,  and  then  the  running  aerainst  by  the 
plaintiff's  vessel  might  have  been  owing  to  the  wind  and  tide.      Had  tbe  de- 
fendants been  charged  with  having  committed  the  act  wilfully  the  rule  would 
have  been  different.    Rule  discharged.    See  Reynolds  v.  Clarke,  I  Stra.  634; 
Haward  ▼.  Banks,  2  Burr,  1 1 13;  Davy  v.  Edwards,  5  T.  R.  648;  Savignac 
T.  Rooms,  6  T.  R.  125;  Tripe  v.  Potter,  6  T.  R.  128;  Morley  ▼.  Gaisford,  S 
H.  P.O.  442;  Weaver  v.  Ward,  Hob.  134;  Scott  v.  Shepherd, 2  Blac.  Rep. 
892.  S.  C.  3  Wils.  403;  Turner  v.  Hawkins,  1  B.  &  P.  472;  1  East,  106;  3 
A.aeeUied  East,  593;  1  Sel.  N.  P.  435. 

ia  cMea  7.     Turner  v.  Hawkins.  E.  T.  1796,  Ex.  Cha.  1  B,  &  P.  472. 

gaioft  B.  In  n^  action  on  the  case  the  declaration  stated,  that  the  plaintiff  was  po»- 
UibMiT'  •eswd  of  a  certain  boat  then  navigating  on  a  navigable. river,  and  there  drawn 
and  sutad  ^7  ^^i^^in  horses  affixed,  and  that  the  said  vessel  was  under  the  superintend*' 
that  a  iMgence  of  his  servants;  the  declaration  then  alleged,that  the  defendant  had  also 
Ueud  to  a  vessel  navigating  on  the  same  river,  which  was  then  and  there  hauled  along 
alakM  ear  the  same  river  by  horses,  and  was  under  the  guidance  of  the  defendant's  ser- 
thatha***  ▼*"**»  and  that  at  the  time  of  the  committal  of  the  act  complained  of,  the 
drove  on  pl<tintiff  had  occasion  to  pass  he  defendant's  vessel,  and  tbe  defendant's  ser- 
tba  bonea  Tsnts  ought  to  have  slackened  the  ropes  to  which  the  horses  were  attached,  so 
attached  to  as  to  permit  the  plaintiff  to  have  passed;  yet  the  said  defendant,  by  his  ser- 
&*"'  S'^  vants  did  not,  nor  would  loosen  the  lines,  or  suffer  the  plaintiff's  vessel  to  pass 
▼idenee  ^^^  **®**  ^^  ****  defendant,  but  on  the  contrary,  wrongfully  and  unlawfully 
aad thereby  *'^^®  *.^®.  *^**  ^^^^  ^^''^®  ^^^  violence,  and  thereby  forced  their  boat  against 
forced,  t-cu**^®  P^*>"**ff'8  vessel,  by  reason  whereof  the  plaintiff's  vessel  was  greatly 
held  in  er  damaged,  and  thereby  he  lost  the  benefit  of  a  voyage,  &c.  Second  count 
nr,  after  nearly  similar  to  the  first.  Third  and  fourth,  for  improperlv  navigating 
J™^;™* their  vessel.      The  defendant  pleaded  not  guilty,  and  the  plaintiff  obtained  a 

♦  That  frover  woald  not  lie,  pending  the  demise,  see  Gordon  v.  Harper,  7  T.  R,  f :  an4 
f09it  tit.  Trover,    A  epecial  aciioa  on  the  ease  ia  the  only  remedy. 


ACTION.-— FfA«(&fr  TresptM  or  Case.  1S$ 

ferdiet.     Upon  a  writ  of  error  being  brought,  the"  plaintiff  in  error  assigned  *'  ibereby •' 
for  efluee,  th«t  the  declaration  inehided  two  diflfercnt  forms  of  actions,  distinct  should  be 
in  their  nature;  to  wit,  causes  of  action  for  an  immediate  injury,  which  is  tres-  h^i/J^r^fer 
pass;  and  causes  of  action  for  a  consequential  damage,  which  is  the  object  ofence  to  the 
an  action  on  the  case.     Per  Cur,     We  are  of  opinion,  that  a(\er  verdict  this  neglect,Rnd 
declaration  maybe  justly  supported,  to  entitle  the  plaintiff  to  judgment.  Here  that  the  dec 
it  was  incumbent  on  the  defendant's  servants  to  have  slackened  the  lines  so  as^^*'^*'P"^"' 
to  have  enabled  the  plaintiff  to  have  passed;  consequently  it  isjpalpably  clear """^^^"^^1^° 
that  thin  action  is  brought  for  hnon-feazance;  and  hence  it  may  be  inferred,  judviuent. 
that  the  plaintiff  did  not  intend  to  charge  the  defendant  with  wilfully  driving, 
4rc.  nor  is  it  stated  that  he  drove  wilfully,  but  wrongfully;  therefore,  we  think 
the  circumstances  alleged  clearly  prove  it  to  be  a  non-Jeazance^  for  which  case 
ia  maintainable, 

8.     Leame  v.  Brat,  E.  T.  1863,  K.  B.  3  East,  503,-  S.  C.  5  Esp.  18. 
Trespass;  the  declaration  stated,  that  the  defendant  drove  and  struck  a  sin-^^'^V*^ 
gle  horse  chaise  which  he  was  then  driving  along  the  highway,  wilh  such  force  fn^o^  the 
and  violence  upon  and  against  the  plaintiff's  curricle,  and  the  horses  drawing  wrong  side 
it,  and  in  which  the  plaintiff  was  then  driving,  that  by  means  thereof  the  horses  of  the  road 
took  fright,  and  ran  away;  upon  which  the  plaintiff,  to  preserve  his  life,  jump-  accidental 
ed  out  and  fell  upon  the  ground,  and  broke  his  poller  bone.     Plea  not  guilty.  \y  ^^^^^ 
At  the  trial  it  appeared,  that  the  accident  happened  on  a  dark  night,  owing  to  ^"oH^^^i^h 
the  defendant  driving  his  carriage  on  the  wrong  side  of  the  way,  without  any  tho  carriage 
design  on  his  part  to  injure  the  plaintiff;  the  objection  that  ihe  injury  having  of  the  plain 
resulted  from  negligence,  and  not  from  design,  that  the  form  of  action  should  lilf*  held 
liaTe  been  case,  and  not  trespass,  was  taken  and  allowed,  and  the  plaintiff  ac-  '^^^  ^^^ 
eordtngly  nonsuited.     A  motion  was  made  to  set  it  aside;  1st.  On  the  ground  p^^^iy' 
that  it  was  immaterial,  in  order  to  decide  as  to  the  form  of  action,  to  consider  |,rooght. 
whether  or  not  the  defendant  intended  to  injure  the  plaintiff;  ^d.  That  the  de-   |^  190  ]j 
iendant  had  impelled  the  horse  forward,  and  from  that  the  injury  happened, 
and  so  there  bemg  an  immediate  injury  from  an  imm^^diate  act  of  force  by  the 
defondant,  the  proper  remedy  was  trespass.     Per  Cur.     The  distinction  be- 
iween  the'propriety  of  adopting  case  or  trespass  consists  not  in  the  conside- 
ration whether  or  not  the  injury  was  wilful,  but  whether  the  injury  was  di- 
rect and  immediate,  or  mediate  and  consequential.     Here,  if  the  defendant 
liad  simply  placed  his  chaise  in  the  road,  and  the  plaintiff  had  run  against 
ity  the  injury  would  not  have  been  direct,  but  in  consequence  of  the  defend-  When  aa 
«nt^8  previous  improper  conduct,  and  case  would  have  been  proper;  but  the  injary  ia 
injury  happened  from  the  imme-liate  act  of  driving,  which  occasioned  the  con-  niereiy  at 
Cttssion  of  the  carriage,  and  trespass  has  been  properly  adopted.      Rule  abso-  jribDiable 
lute.     See  Hob.  134;  I  Strs.  596;  Tripe  v.  Potter,  6  T,  R.  128;  and  8  id.Jh^^pfrty  ' 
191;  Ogle  v.  Barnes,  8  T.  R  188;  Scott  v.  Shepherd,  3  Wils.  403;  3  Bl.  injured  has 
895;  S.  C.  Reynolds  v.  Clarke,  2  Lord  Raym.  140^;  1  Str.  636;  Bull.  N.  P.  an  election 
f6,  79;  Day  v.  £dwardi,  5  T.  R  649;  2  Hen.   7,  c.  28,  a,   1  East,   106;  2  either  to 
Lev.  172;  6  T.  R  659;  2  Campb.  464;  3  id.   187;  2  N.  R  117;  Wayde  v.  i'«aMhe 
Carr,  2  D.  &  R  255.        .   .       *^^  .    ■  .  -«'^,«„7 

9.  •  RooBM  v.  Imblston,  H.  T.   1806,  C.  P.  2  N.  R.  117.    Sheldrick  v.  „i  „  ^^^ 

Abbrt,  1793,  1  Esp.  55.  oanae  ofae 

The  plaintiff  declared  against  the  defendant  for  driving  his  cart  against  tho  tioD,  and  de 
filaintiff's  horse,  with  force  and  violence,  alleging  it  to  have  been  done  "by  <^l*"^®  *" 
and  through  the  mere  negligence,  inattention,  and  want  of  proper  care  of  ^^«giJe,'°|[*** 
4cfendant.'^  The  defendant  demurred,  on  the  ground  that  the  declaration  ^iji^^^-^^ 
ought  to  have  alleged  that  the  act  had  been  committed  m  el  armie.  But  the  the  injury 
Court  were  clearly  of  opinion,  that  as  the  declaration  charged  the  defendant  and  declare 
with  mere  negligence,  the  demurrer  could  not  be  sustained.    In  this  case.  Sir  in  trespata. 

J.  Mansfield,  C.  J.  expressed  his  disapprobation  of  the  decision  pronounced  Treapaaa 
•     r  T>  ■  *  njav  be  sod 

in  Leame  v.  Bray,  supra.  ported  bv 

10.     CovELL  V.  Laming,  M.  T.  1808,  I  Campb.  497.  fho  owner 

In  an  action  of  trespass  for  running  the  defendant's  ship  against  the  plain- of  one  ves 
'^y  it  appeared  that  at  the  time  of  the  accident  the  defendant  was  on  board  ■«!  ■gaia^t 


134  ACTION .— frh€ther  TrespatM  or  Cau. 

*V  *^h^  ^^  *^'P'  ^^  ^^  helniy  but  that  there  was  a  desire  od  the  part  of  the  defendasil 

^o"^^  Mm  ^^  ^^^^  clear  of  the  plaiDtifiT,  and  that  the  accideat  was  to  be  ascribed  to  the 

•dfatthe    n>cre  unskilfulner^s  of  the  defendant.     It  was  contended,  that  as  the  act  was 

helm,  and  DOt  wilful,  an  action  on  the  case  was  the    proper  remedy ;  but   Per  Ellenbo- 

bj  whose    rough,  C.  J.  "Whether  the   injury   complained  of  arises  directly  or  ibllows 

vDtkilfal      consequently  from  the  act  of  the  defendant,  I  consider  as  the  only  just  and 

"?T  r^   ..  intelligible  criterion  of  trespass  and  case.     The  winds  and  the  waves  were 

v^e/wBfl  ^°^/  instrumental  in  carrying  her  along  in  the  direction  which  the  defendant 

Qfiintention  commanded.     The  force,  therefore,  originated  with  him. 

ally  ran  11.     Deak  v.  Branthwaite,  T.  T.  1803,  5  Esp.  S5. 

down.*  Trespass,  for  violently  and  immoderately  driving  the  plaintiff's  horses,  by 

(.1911  reason  of  which  one  of  them  died.  The  defendant  pleaded  a  special  justifica- 
A  lUble  (JQn^  stating  the  facts  which  were  afterwards  proved  in  evidence.  It  appeared 
leTont  a  ^^^^^  ^^®  plaintiff  had  let  the  horses  to  the  defendant  to  draw  his  carriage;  that 
chaise  and  ^^^  defendant  during  the  journey  conceiving  that  one  of  the  postilions  was  jn- 
horse.  driv  toxicated,  forcibly  pulled  him  off  his  horse  and  mounted  the  animal  himself, 
«n  by  his  and  rode  so  violently  that  the  horse  died  with  fatigue.  It  wa«  objected  that 
own  serv  ^^q  remedy  was  misconceived,  as  the  horses  were  let  to  the  defendant  for  a  li- 
rach  a^a  ^^^^^  purpose,  who  had  during  that  time  the  complete  control  over  them;  that 
session  as  '^  ^^  ^^^Y  ^  breach  of  trust,  and  could  not  be  converted  into  a  trespass.  Per 
will  enable  Lord  Ellenborough.  This  objection  to  the  form  of  action  cannot  avail.  A 
hjmto  naia  person  who  hires  horses  to  convey  him  in  the  manner  here  sfated  has  not  the 
4atn  tres  entire  management  and  power  over  the  horse.**;  they  continue  under  the  coq- 
.^asB  for  an  ^^^1  ^^  ^y^^  stable  keeper's  servants,  who  were  entrusted  with  the  driving,  and 
by°tiiehir  ^^®  stable  keeper  is  answerable  for  any  accident  produced  by  the  post-boy's 
^r;  misconduct  on  the  road.     Verdict  for  the  plaintiff.     See  1  E.  &  P.  409^  1 

Or  where    East,  106;   1  Chit.  PI.  71. 

ihere  »«  12.     Lo:o>f  v.  Cro»5,  T.  T.  1810,  K.  B.  2  Campb.  464. 

^ratnitons  Trespass,  for  running  against  the  plaintiff's  chaise  and  damaging  it.  It  ap* 
Jo  nse"a**"  P^^^ed  that  the  plaintiff  had  lent  the  vehicle  gratuitously  to  a  third  persoo, 
chattel,  as  ^^o  ^39  ill  actual  possession  of  it  at  the  time  of^the  accident.  On  this  ground 
the  posses  it  was  suggested  that  trespass  was  not  the  appropriate  remedy.  Sed  per  Lord 
«ion  con  £llenborough.  Where  there  is  a  gratuitous  permi^ssion  to  use  a  chattel,  the 
«tractively  possession  constructively  remains  in  the  real  owner,  and  he  is  enliiled  to  main* 
[?™*!"*  J"  tain  trespass  for  any  immediate  injury  .to  it  nolwilhstanding  the  temporary 
tie  may     *  bailment.     See  I  T.'  R.  480, 

oiainuin  13.     Hall  v.  Pickaro,  1812,  3  Campb.  187. 

trespass  for  In  an  action  on  the  case,  it  appeared  that  the  owner  of  a  horse  had  let  hire 
•n  imsfiedi  jq  hire  for  a  limiled  period,  during  which  the  animal  was  kiHed,  by  the  defend* 
^te  mjory    ^^^  driving  his  cart  violently  against  him.  Per  Lord  Ellenborough.  The  horse 

I    192  1  having  been  let  to  a  third  party  for  a  certain  time,  which  was  unexpired  at  the 
Bat  if  A. 's  ™on9®Qt  of  the  accident,  the  remedy  adopted  by  the  plaintiff  is  the  proper  and 
berses  are   correct  one.     This  is  in  the  nature  of  an  action  for  an  injury  to  the  plaintiff's 
hired  by  B.,  reversion.     See  I  Campb.  3«0;  7  T.  R.  431 ;   1  Price,  53. 
•nd C.  14.     Croft  v.  Amsox,  T.  T.  18:i,  K.  B.  4  B.  &  A.  590. . 

il**  *  '^^^  plaintif!  declared  as  the  owners  and  proprietors  of  a  chariot,  and  that 

tbem^l's  *^®  defendant  carelessly  and  negligently  drove  against  the  vehicle  and  dama- 
remedy  is  *  The  following  rales,  ezlracted  from  the  jodgment  delivered  bj  Lord  Stowell,  in  the 
case  for  the  High  Ceort  of  Admiraltj,  in  the  case  of  the  VVoodrose  v.  Sims,  may  be  asefat  : — ^Tbere 
injury  donesre  four  probabilities,  he  says,  nnder  which  an  accident  of  th-s  sort  maj  occnr.  In  the 
to  his  refer  fi<^t  place,  it  may  happen  withoot  blame  being  impotable  to  either  party,  as  where  the  lossis 
•ionary  m  occasioned  by  a  storm,  or  any  other  vts  major.  In  that  case  the  misfortone  must  be  borne 
terest.  yby  the  parly  on  whom  it  happens  to  li<;ht,  the  other  net  being  responsible  to  him  in  any 
The  hirer  /degree.  Secondly,  a  misfortune  of  this  kind  may  arise  where  both  parties  are  to  blame, 
of  a  car  ;  where  there  has  been  a  want  of  skill  or  of  doe  diligence  on  both  sides.  In  aoch  a  ease  the 
riage,  who  role  of  law  is,  that  the  loss  most  be  apportioned  between  them,  as  having  been  occasioned 
appoints  hy  the  fault  of  both  of  them.  Thirdly,  it  may  happen  by  the  misconduct  of  the  suffering 
his  own  P^i'^y  only,  and  then  the  rule  is,  that  the  sufferer  must  bear  his  own  burthen.  Lastly,  it 
eoachman  may  have  been  the  fault  of  the  ship  which  ran  the  other  down,  and  in  this  case  the  injured 
aod  faroish  party  weald  be  entitled  to  ao  entire  compensation  from  the  other.  See  2  Dodaon,  Adm. 
•i  the  hm  »«P*  85. 
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g%6  it     On  the  trial,  it  appeared  that  that  the  plaintiffs  had  hired  the  drivers  e*>  maj  sae 
and  horses,  and  that  the  injury  had  arose  from  the  defendant's  coachman  im- wh«**''"f'' 
properly  whipping  the  plaintiff's  horses.     On  a  motion  for  a  new  trial,  it  was '"*^^^J'P^ J 
objected  that  the  plaintiflT's  had  been  mis-described,  in  stating  them  to  be  the  Q,ay  pge  in 
owners  and  |>roprietors  of  the  chariot.     Sed  Per  Cur,     The  plaintiff's  might  cue. 
well  be  considered,  for  the  purposes  of  the  declaration,  as  the  owners  and  pro- 
prietors of  the  carriage;  they  were  not  mere  temporary  passengers,  but  had 
hired  the  Yebicle  for  the  day. 

{d)  Injuries  io  Ike  person. 
1.  Underwood  v.  Hewson,  T.  T.  1723,  K.  B.  1  Stra.  696. 
The  defendant  was  uncocking  a  gun,  and  the   plaintiff  standing  to  look  atTrespaii 
if,  it  went  off  and  wounded  him.     It  was  holden  that  the  plaintiff  might  main*  will  lie  for 
tain  trespass.     See  27  Hen.  7.  28;  Weaver  v.   Ward,   Hob.   134;  per  Lord  *»  immedi 
Ettenborough,  and  Lawrence,  J.  3  East,  695;  3  Wils.  411;  2  Bl.  Rep.  894.  a^o^njo'y 
2.  Scott  v.  Shepherd,  E,  T.  1773,  K.  B.  3  Wils.  403;  2  Blac.  892.       1^„  thoogh 
This  was  an  action  of  trespass  andassauh  against  the  defendant,  for  throw- on intentioa 
in^  lighted  squibs  at  and  against  the  olaifftiff,   and  striking  him  therewith  on  allycommic 
the  face,  whereby  he  was  deprived  of^  the  sight  of  one  of  his  eyes.     On  not  t«d. 
guilty  pleaded,  it  appeared  at  the  trial  that  the  defendant,  on  the  evening  of  *^*°*^® 
the  fair  at  Milborne  Port,  threw  a  lighted  squib,  consisting  of  gunpowder,  and  J^-^j^j* 
other  comlnistible  materials,  from  the  street  into  the   market  place,   and  thegqg^i,  ^gg 
squib  being  tossed  from  hand  to  hand  by  different  persons  to  save  their  own  thrown  !■ 
property,  was  ultimately  thrown  into  the  plaintiff's  face,  and  the  cumbustiblea  marketr 
materials  bursting,  put  out  one  of  his  eyes.     The  jury  found  a  verdict  for  the  »nd  after 
plaintiff  wiih  lOOf.  damages,  subject  to  the  opinion  of  the  Court,  whether  an  J^"^q  ^ 
action  of  trespass,  under  the  circumstances,  was  maintainable?  The  judges  j^^g^  !,„  o^l^ 
Nirres,  Gould,  and  De  Grey,  C.  J.  were  of  opinion  that  the  action  was  well  era  in  self- 
brought;  JBlackstone,  J.  contra.  defence, 
Nares  and  Gould  J.     The  nature  of  the   act,  the  time   and  place  when*"**"*^* 
and  where  it  was  done,  made  it  highly  probable  that  some  personal  damage  [J**^/ •  t-i 
wouM  immediately  ensue.     The  act   was  of  a  mischievous  nature,  and  be-  ^Y^e  miary 
spoke  a  bad  intention;  and  whether  the   plaintiff's  eye  was  put  out  immedi- ^iras  conaid' 
ately,  the  defendant  who  first  threw  the  squib,  is  answerable   in  this  action,  ered  as  \h» 
But  a85»unMng  that  the  defendant  had  no  mischievous  intention  when  he  threw  immediate 
the  squib,  yet  as  the  accident  was  not  of  an  inevilable  nature,  this  action  will  5*^'  °' *°* 
lie,  for  the  malus  animus  of  a  defendant  is  not  necessary  to  be  alleged  or  pro-  ^^  ^^^  ^ 
ved.     If  the  injury  done  be  not  inevitable,  the  person  who  does  it,   or  who  is  treepaai.t 
the  immediate  cause^  though  by  inadvertence,  and  against  his  will,  is  liable    [  193  "J 
to  an  action  of  trespass.     If  the  act  in  the  first  instance  be  unlawful,  trespass 
will  lie;  but  if  the  act  is  pnma/acte  lawful,  and  the  prejudice  to  another  be 
not  immediate  but  consequential,  it  must  be  an  action  upon  the  case.     (I  Str. 
535;  2  Lord  Raym.  1399.)     According  to  the  facts  now  under  consideration, 
the  act  m  the  first  instance  was  unlawful;  every  subsequent  act  by  the  others 
did  partake  of  the  nature  of  the  original  aggression,  and  was  quasi  causa  cau^ 
sofa  immediately  and  instanter.     If  a  man  turns  out  a  mad  bull,  ox,  or  other 
mischievous  animal  towards  A.,  who  turns  )iim  towards  B.,  who  turns  the  an- 
imal again  towards  C,  whom  it  hurts,  he  who  was  the  first  actor,  and  turned 
out  the  beast,  would  be  answerable  in  trespass. 

Blackstone,  J.  The  lawfulness  or  unlawfulness  of  the  original  act  is  not 
the  criterion.  The  settled  distinction  is,  that  where  the  injury  is  immedi- 
ate, trespass  viff  armU  will  lie;  where  consequential  only,  it  must  be  an  ac- 
tion on  the  cuse.  In  the  present  instance  the  original  tortious  act  was  com- 
plete when  the  squib  lay  at  rest  on  the  stall  of  the  second  thrower,  who  of 
course  had  a  right  to  protect  himself  by  removing  the  squib,  but  he  should 
have  taken  care  to  do  it  in  such  a  manner  as  not  to  endanger  others.  This 
is  not  like  the  case  of  an  enraged  ox,  or  an  arrow  glancing  against  a  tree, 
because  in  those  cases  the  original  motion,  the  vis  impressa,   is  continued, 

*  Lord  Eilenborongh,  in  Leame  v.  Braj,  3  East,  596;  that  ihe  above  cose  of  Scoit  v. 
Shepherd  went  to  the  l*mit  of  the  law. 
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though  diverted;  bat  here  the  instruraent  of  miBchief  was  at  real  until  a  new 
impetus  and  a  new  direction  was  given  to  it,  not  once  onl/,  but  by  two  oztor- 
nal  agents  BUCceBHivelj. 

De  Grey,  G.  J.  agreed  with  Blackstone,  J.  as  to  the  principles  ha  liad 
propounded,  but  denied  the  mode  in  which  he  had  applied  those  principles  to 
the  present  case.  He  observed  that  whether  the  injury  occasioned  by  the 
act  be  immediate  and  direct  or  not  is  the  criterion,  and  not  whether  the  act 
be  unlawful  or  not.  If  the  injury  be'  immediate  and  direct,  it  is  trespass  «i 
ei  armisj  if  consequential,  it  will  be  trespass  on  the  case.  It  has  bean  ad- 
mitted, that  if  a  man  turns  a  wild  ox  loose  amongst  people,  not  with  any  in- 
tent to  hurt  any  one,  and  he  gores  a  man,  trespass  w  ei  amU$  lies.  The 
throwing  the  squib  by  the  defendant  was  unlawful;  the  squib  possessing  an 
inherent  power  and  tendency  to  do  mischief.  The  other  persons  did  act  with 
or  in  combination  with  the  defendant,  and  their  removal  of  the  squib  from 
fear  of  danger  to  themselves  seems  to  be  a  mere  contiouation  of  the  first  act 
of  the  defendant,  and  lasted  until  the  explosion.  No  man  contracts  guilt  by 
defending  himself;  the  second  and  third  men  we^e  not  guilty  of  any  trespass; 
[[  I^"^  ]  but  all  the  injury  was  occasioned  by  the  first  act  of  the  defendant,  fi>r  all  ihm 
subsequent  acts  of  throwing  the  squib  must  be  considered  as  one  single  ad^ 
namely,  the  act  of  the  defendant,  the  same  as  if  it  had  been  a  cracker  made 
with  gunpowder,  which  had  bounded  and  rebounded  again  before  it  had  struck 
the  plaintiff. 

3.  Morgan  v.  Hughes,  H,  T.  1788,  K,  B.  2  T.  R.  225. 

Where  a         "p^j^  plaintiff  in  this  cause  declared  that  the  defendant,  being  a  justice  eT 

the  pecce    ^^^  peace,  without  any  charge  or  accusation  against  the  plaintiff,  maide  a  war- 

malicioosly  ^^^^  ^^c  ^^^  committal  on  a  pretended  charge  of  felony,  directed  to  a  consta- 

find  irrega  ble,  by  virtue  of  which  the  plaintiff  was  taken  and  arrested,  and  kept  in  prisoft 

larly  granu  from  (he  1 4th  of  July  until  the  1st  of  Sept.     Special  demurrer;  assigning  for 

a  warrant    cause,  that  tne  supposed  imprisonment,  if  committed  at  all  by  the  defendant, 

agamdt  a     ^^^  direct  and  immediate  trespass,  and  that  the  plaintiff  ought,  for  such  an  in- 

oq["ii"  ^j„  jury,  to  have  brought  an  action  of  trespass,  and  not  an  action  upon  the  case. 

formation    ^6r  Cur,  The  rule  is  perfectly  clear,  that  where  the  act  of  imprisonment  bj 

upon  oath,  one  person  is  in  consequence  of  information  derived  from  another,  case  is  the 

the  remedy  appropriate  remedy;  but  here,  as  the  act  of  imprisonment  is  the  defendant's 

against  the  ^^^  personal  and  individual  act,  trespass  alone  would  lie.  It  cannot  be  said  to 

ihodd  be    ^®  ^^^  ^^^^  imprisonment  of  the  constable;  he  was  bound  to  execute  the  war- 

trespass,     ^^n^  of  the  magistrate,  having  competent  jurisdiction;  hence  if  it  were  not  hoi- 

not  case,     den  to  be  an  imprisonment  by  the  defendant,  we  should  be  declaring  that  it  was 

not  an  imprisonment  by  any  person,  tfnd  denying  the   facts  admitted  on  the 

record.     Where  a  party  is  committed  to  prison  by  the  warrant  of  any  justice 

of  the  peace  without  any  accusation,  the  magistrate  is  the  immediate  and  not 

the  remote  cause  of  the  imprisonment.  It  is  alleged  on  the  record  that  the  war^ 

rant  was  illegally  granted,  and  it  never  was  doubted  but  that  in  such  a  case 

trespass  was  the  proper  remedv.     See  7  T.  R.  633;  1  Saund.  228;  6   T.   R. 

447;  2  B.  &  P.  158;  4  Esp.  80;  6  T.  R.  315;   I  Com.  Dig.  170;  10  Mod, 

209;  Doug.  205;  Cro.  Eliz.  130;  Cro.  Jac.  131;  16  Sf  17  Car.  2.  c.8;  F. 

But  when    ^'  ^'  ^^• 

ever  an  io   ^'  Belk  v.  Broadbent,  E.  T.  1789,  K.  B.  3  T.  R.  185.  CooPER  T.  BooTH, 

jury  to  a  T.  T.  1785,  K.  B.  3  Esp.  135.  cited  in  Johnston  v.  Sutton,  1   T.  R 

person  ia  cf  535.  S.  P.  GosLiv  v.  WiLCocK,  E.  T.  1766,  C.  P.  2  Wils.  302.  Smith 

fected  i.y  y.  Cattel,  E.  T.  1768,  2  Wils.   376      Morgan  v,  Hughes,  tapm. 

regular  Stonehouse  v.  Elliott,  T.  T.  1795,  K.  B,  6  T.  R.   315.     BaaoHBR 

r/o""of  V.  King,  1782,  Cited  1  Anst.  263.    White  v.  Taylor,  M.  T.  1801, 

competent  N.    P.  4  Esp.  80. 

jari^diction  If  a  party  be  arrested  without  any  csuseof  action,  he  has  hia  ramed/  by 
though  ina  an  action  on  the  case  for  maliciously  holding  him  to  bail.  But  it  is  incom- 
licioasiy  re  prehensible  to  say  that  a  person  shall  be  considered  aa  a  traspasaer  who  acta 
caaa^isihe  nnder  the  process  of  the  Court.  Per  Lord  Kenyon,  C.  J.  See  tit.  post, 
proper  rem -^^^^"'^  and  Battery;  Bankrupt;  Imprisonment;  Malicious  Arrest ;  Mali- 
oily,  cious  Prosecution;  Trespass. 
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6.  Webb  v.  Allen.  T.  T.  1792,  Exch.  1  Anst.  tCl.  I  ^^^  3 

Declaration  in  trespass  for  false  imprisonment;  justification  under  a  judge's  "^rMpso, 
warrant  to  apprehend  the  plaintiff  on  an  indictment  for  bigamy.     Replication^"^^  ^^» 
new  assigning,  that  aQer  the  making  of  tho  warrant;   and  that  af\er  the  ac- ^l^^^^*^ 
quittaly  the  defendant,  knowing  thereof,  imprisoned  and  caused  the  plaintiff  to  gioo  ander 
be  imprisoned,  and  to  be  kept  and  detained  in  prison.     The  defendant,  afler  a  warrant 
verdict  and  judgment  for  plaintiff,  assigned  for  error  that  the  warrant  at  the  '^^•^  dtfea 
time  of  committing  the  wrong  complained  of  continued  in  full  force,  and  that  ^J"*  '■?•'' 
the  supposed  trespass  was  not,  nor  could  legally  be  made  the  subject  of  an  ^.Lf    '^   .. 
action  of  trespass  vt  ef  aniif«,  but  was  the   proper  subject  of  an  action  on  the  |^i, 
case.     For  the  plaintiflf  in  error  it  was  contended,  that  whenever  an  injury  is 
committed  under  the  sanction  of  a  legal  authority,  although  that  authority  be 
abased,  the  action  is  trespass  on  the  case,  and  not  trespass  vi  et  armis.     For 
the  defendant  in  error  it  was  contended,  that  as  it  was  stated  in  the  pleadings 
that  the  defendant  knew  of  the  trial,  the  subsequent  arrest  was  not  by  virtue  of 
the  warrant,  but  only  under  colour  of  it.     Per  Cur  If  a  warrant  recites  an  in* 
dictment  which  does  not  exist,  it  may  be  questioned  whether  the  warrant  ie 
any  justification,  as  the  basis  of  the  authority  fails;  and  that  brings  to  the  ques-* 
tion,  whether  a  warrant,  which  is  functus  officio  when  the  indictment  no  longer 
continues  to  exist,  has  any  force.     The  jury  having  found  the  defendant  guil- 
ty of  the  trespasses  here  newly  assignned,  the  Court  cannot  say  that  he  has  If  the  do 
not  committed  a  different  trespass  from  that  justified. — Judgment   affirmed,  fandant  lay 
See4  Taunt.  67;  12  East,  67;  16  East,  13."  •>!>«  of  the 

6.  Ston-ehouse  v.  Elliott,  H.  T.  1795,  1  Esp.  272.  Jod^iive 

Trespass  for  false  imprisonment.     The  plaintiff  it  appeared,  had  been  ap*  |,i„  ^ 
prehended  by  a  constable  under  the  defendant's  direction  on  a  charge  of  hav-  abargs  to  a 
ing  picked  her  pocket;  but  on  being  taken  to  Bow-street,  had  been  immediate-  eonsuble 
Ir  released,  there  appearing  no  pretext  for  the  accusation.     Per  Lord  Kenyon,  jn  »  »*•*• 
U.  J.     Allowing  an  action  for  false  imprisonment  to  be  maintained  where  a  ^?'^  ^f^L\ 
complainant  has  mistaken  the  party  to  be  charged  would  be  highly  injurious,  ^'^"  ^|,^ 
as  it  would  deter  persons  robbed  from  charging  real  delinquents,*  the  proper  pUiotiff 
action  under  such  circumstaneess  is  case.  Verdict  for  plaintiff,  with  liberty  for  may  maia 
the  defendant  to  move  for  a  nonsuit.  ^^i"  ^^*> 

7.  Storehouse  v.  Elliott,  T.  T.  1795,  K.  B.  6  t.  R.  3ll  ^^  »•* 

On  a  motidh  being  made  for  the  leave  to  enter  a  nonsuit  pursuant  to  the  per-  r"^'^'-] 
mission  above  stated,  Lord  Kenyon,  af\er  argument,  said  the  doubt  whether  ^^  '^^^  ^ 
trespass  was  the  proper  form  of  action  had  originated  with  him;  but  he  wasoogrt  of 
now  perfectly  satisfied  that  trespass  would  lie,  that  form  having  been  the  reme-  K.  B.  al\er 
dy  uniformly  pursued,  see  F.  N.  B.  Caldecot,  291 ;  Samuel  v.  Payne,  Doug,  warda  dia 
358;  Burn's  Just.  tit.  Arrest;  2  Selw.  N.  P.  876.  5th  ed.  chmed  a 

(f)  injuries  to  relative  rifrfUs.—See  also  tit.  Adultery;  Baron  and  Feme;  Mas-  [?*•  '"j"' 

ter  and  Servant;  Parent  and  Child;  Seduction.  al^rdlct* 

I.  WiNSMORE  V.  Greenbink,  M.  T.  1745.  C.  P.  Willes,  537;  S.  C.  Buller,which  had 

N.  P.  78.  bean  takan 

The  plaintiff  declared  that  his  wife,  unlawfully  and  without  his  consent,  had  nominally 
departed  from  him  and  continued  absent;  during  which  time  a   considerable  fy.^he 
real  and  personal  estate  had  been  devised  to  her,  to  her  sole  and  separate  use,  f,^*"^  "^ 
and  that  thereupon  she  was  desirous  of  returning,  and  again  cohabiting  ^iththahaabaad 
him,  but  that  the  defendant  enticed  and  persuaded  her  to  continue  absent;  by  maj  main 
means  of  which  she  continued  apart  from  him  till  death,  whereby  he  lost  the  tain  an  ao 
comfort  and  society  of  his  wife,  and  the  advantage  he  ought  to  have  had  from  tion  on  the 
such  real  and  personal  estate.     After  verdict  for  the  plaintiff  and  3000/.  dama-  "J^3'^"'J 
ges,  it  was  moved  in  arrest  of  judgment,  that  this  was  air  action  primes  **»prc«-^jj^  ^^^  ^^ 
sioms.     But  the  Court  said  that  every  action  on  the  case  was  in  itself  a  novel- ij^ed  iija 
ty;*no  action  lies  without  damages,   and  the  per  quod  will  not  alone  be  suffi- wife  to  live 
cient,  unless  the  act  done  be  unlawful;  but  though  a  bare  enticement  will  not  ap«rt  from 

«  Novelty  ia  no  objection  to  an  action  if  it  be   anlj  onprecedented  with  referenca  to  ita  ^^^  ^^ 
particnlar  facta,  and  new  in  its  principle.     See  Poslcy  ▼.  Freeman,  3  T..R.  63,  Chamber-    j^  .^-^ 
fain  V.  WiilUcnion,  2  M.  «tS.  415;  and  Chapman  v,  Pickefigill,  2  WiU  Rep,  145,  whore ''«"»*'*"•• 
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be  sufficient  nor  actionable,  jet  the  jnry,  under  the  direction  of  the  judge,  are 
judges  of  the  legality.  And  as  receiving  the  servant  of  another  scxtnltr  is  a^ 
ground  for  an  action  a  Jortion^  it  is  so  in  the  case  of  a  husband;  and  injuries 
that  are  in  their  nature  of  spiritual  co<;nizance,  if  attended  with  a  temporal 
damage,  are  actionable.  See  Guy  v.  Livesey,  Cro.  Jac.  601 ;  Hyde  t.  Scys- 
Bor,  Cro.  Jac.  538. 
2.  CouRTWETv.  Collet,  M.  T.   1696,  I   Ld.  Raym.  274.  S.  P.  Davis  v. 

TrMpM         Stanivion,  M.  T.  1703,  K,  B.  "2  Ld.  Ravm.  1942,  Ditcham  v.  Bond,  E.  T. 

]ia>  by  a         1814,  K.  B.  2  M.  &  S.   436;  S  C.  3   Campb.  62C.  S.  P.  Woodwardt. 

S^bl'tta'       Walto:«,  T.  T.  1807,  C.  P.  2  N.  R,  476. 

o  *hb  »erv       ^^^  ^^'^  ^-  •^-     ^^  ^'  brings  an  action  against  B.  for  battefy  ofhis  servant, 

aoi,per     jftr  quodseroiliwn  amisity  it  is  a  plain  action  of  trespass.     See  9  Co.  113;   10 

qu0dgervi  Co.  330;  Cro.  Jac.  601;    Cro,   Eliz.  55;    F.    N.   B.     90,  91.    a;   1   Roll. 

Hum  amif  Abr.  88;  Peak,  N.  P.  C.  55.  223;  5  East,  45.  47;   11   East,  23;  3  Bl.  Com. 

•'•  142;  2  Bl.  Rep.  854;  2  Burr.  753;  S.  C.  2  Wils.  85;  3  Burr.  1878;  1  Stra. 

634;  1  Esp.  386.     For  precedents,  Ra.  Ent.   555;  and  2  Chit.   PI.  408. 

^  ^^^  1   3.  Hopper  awd  Ux  v.  Reeve.  T.  T.    1817,  C.  P.  7  Taunt.   698;  S.  C.   1 
>v  -     .  .  Moore,  407. 

IBS  acainat  Trespass  for  driving  a  one  horse  chaise  against  a  vehicle  in  which  plaintiff 
a  chaiae  in  Bod  his  wife  were  riding,  whereby  the  wife  was  thrown  out,  and  greatly  inju- 
which  plain  red.  Pleas,  not  guilty,  and  a  justification;  upon  which  issue  was  joined,  and 
tiff 'a  wife  the  plaintiff  obtained  s  verdict.  A  motion  was  made  in  arrest  of  judgment- 
'^^'^^9*  that  the  plaintiff  should  have  declared  in  case,  not  trespass,  and  that  it  should 
aheia**  have  been  distinctly  alleged  that  the  chaise  was  plaint  iff  ^s  property;  but  the 
thrown  oat  ^^urt  overruled  both  the  objections.  Sec  3  Wils.  401;  S.  C.  2  HL  Bl.  892; 
sAdiDJjiired  f  Ld.  Ravm.  558.  2  id.  1402;  3  East,  593;  1  Stra.  635;   I  Campb.  497;   2  id. 

4«5;  2  Selw.  N   P.  12BI.  5th  ed.     ^ 
fiat  a  fmb  4.  Titlor  v.  Nrri,  T.  T.   1795,  I  Esp.  385. 

lie  perform  Peclaration  against  the  defendant  in  cr.se,  for  having  assaulted  and  beat  one 
•'  '*iin°of  B-  engaged  to  perform  at^  A.'s  theatre,  whereby  he  was  deprived  of  B.^s  ser- 
that  deaerip  ^ic^e.  But  Eyre,  C.  J.  being  of  of  opinion  that  B.  cou*d  not  be  considered  as 
tion  which  the  servant  of  A.  nonsuited  the  p1aintiff,observing  that  if  the  present  action  could 
will  eoabia  be  supported,  any  man  whose  servant,  whether  domestic  nr  not,  was  detained 
hia  amploy  n  dayfrom  his  business,  could  maintain  an  action.     See  F.  N.  B.,  G.  2  H. 

Mf   Ifb  kf IBC 

an  aetion-a^y  )  •^'y^<>^  occasioned  by  defendant's  employ. — See  also  tit.  Master  and  Ser* 
gainatarfa  vant.  Nuisance;  Principal  and  Agent, 

fendani  for  1.  MoRELY  v.  Gaisford,  E.  T.  1794.  C.  P.  2  H.  El.  442^ 

beating  him  fn  case,  the  detlaration  stated  that  the  plaintiff  was  possessed  of  a  cfiaise 
Caae,  and  ^j^j  horse,  and  that  the  defendant  by  his  servant  so  negligently  drove  his  cart, 
?|*il^*p'JJ!^  that  it  struck  against  the  Chaise  of  the  plaintiff  with  great  force  and  violence, 
ar  ramedy  ^^^  broke  the  same,  &c.  A  verdict  was  found  for  the  plaintiff;  and  on  the 
agiinat  a  authority  of  Day  v.  Edwards  (5  T.  R.  G48.)  and  Savignac  v.  Roome  (6  T.  R. 
aMaterfor  125)  a  motion  in  arrest  of  Judgment  was  attempted  to  be  supported. 
•"  '"^"^  Sedper  Cur.  It  is  difRcult  to  put  an  instance  where  the  master  can  be  con- 
lT\he  mia  ^*^®'*®"  **  ^  trespasser  for  an  act  done  by  his  servant  which  was  not  commit* 
eoodact  of  ^^^  ^^  ^^^  command;  and  therefore  the  rule  laid  down  in  the  cases  cited  cannot 
bbaervaBt;be  supported;  as  we  are  clearly  of  opinion  that  case,  and  not  trespass,  is  the 
proper  form  of  action.  Rule  discharged.  See  2  I^v.  172;  1  Ld.  Kaym.  139; 
AawhenihaDy.  238;  3  Mod.  323;  I  B.  &  P.  404;  1  Taunt.  568;  2  N.  R.  446;  1  T.  R^ 
def«Ddanfa659;  I  East,  106. 

an^Mt^a  2.  HuoGKTT  V.  Montgomery,  T.  T.  1807,  C  P.  2  N.  R.  446. 

pUiDtifi*a        '^^^  plaint  iff  declared  that  the  defendant  with   force  and  arms   drove  ft 
bj  the  nag  vessel  whereof  the  defendant  was  the  commander,  against  and  over  a  certain 
ligenea  of   boat  of  the  plaintiff,  and  sunk  her,  damno,  fyc.  coulra  pacem^  Sfc.     It  appear- 
the  pilot  ©fed  that  the  defendant  \^s  master  and  owner  of  the  vessel  by  which  the  in- 
•  Pratt,  C.  J.  in  ans-.ver  to  tha  argnnicnt  of  novelty,  observed,  that  he  did  not  wiah  ever  C» 
bear  it  again,  for  torta  \»  ere  infinitely  variooa  not  limited  or  confined;  for  there  wainot  ai^ 
thing  ia  aatare  whirh  loigbt  not  be  converted  into  an  iaatrnmeot  of  machief. 
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jury  to  the  plaintiff's  boat  had  been  committed;  but  that  though  on  board  at  [  198  ] 

"the  time,  he  had  not  given  the  order  which  had  occasioned  the  accident,  but 

the  pilot  had  ;  that  the   vessel  would  not  obey   her  rudder,  and  that   mischief 

was  owing  to  no  design  or  wilful  act  of  any   person  on  board.     It  was  left  to 

the  jury  to  say  whether  the  accident  was  attributable  to  the  mere  force  of  the 

wind  or  to  negligence.     The  jury  gave  a  verdict  for  the  plaintiff.  On  a  motion 

to  set  aside  the   verdict,   and  enter  fi  nonsuit,   on  the  ground  that  the   action 

should  have  been  an  action  on  the  case,  and   not  trespass,  the  Court  were  of 

opinion  that  trespass  could  not  be  maintained  against  the  defendant,  and  said 

the  case  differed  from  the  case  of  Leame  v.  Brav,   because   here  the  dcfen* 

danty  though  on  board  of  the  vessel,  did  not  give  the  order  which  occasiuned 

the  accident,  but  the  pilot  did;  whereas  in  Leame  v.  3ray,  the  defendant  was 

driving  the  carriage  that  injured  the  plaintiff's  vehicle.     See  Covefl  v.  Xam- 

ingy  1  Cainpb.  597;  and  oti/e,  p.  189. 

(I)   Established  forms  of  ACTiorr  to  be  observed. 
1.  Ker  v.  Osborne.  E.  T.  1008,  K.  B.  9  East,  377, 

In  an  action  for.  money   bad  and   received,   it  appeared  that  the  money  in  The  partica 
dispute  had  been  paid  by  the  defendant,  with  the  consent  and  approbation  of ]!'.''  '**''"* 
the  plaintiff,  to  a  trustee,  and  that  the  trustee,  at  the  time  of  the  ^^^tion  being  ^|?^^^^l[^ 
brought,  actually  had  the  money  in  his  possession.     The  Court  without  hear-  in^  mast  in 
ingany  argument  as  to  the  other  points  in  the  case,  asked  how,  after  the  par- varUibl^  b« 
ties  had  mutually  agreed   that  the  money  in  dispute  should  be  paid  ever  toi>orra«i], 
third  peraoBs,  stakeholders,  the  plaintiff  could  sue  and  recover  it  against  the  ^."^  the  par 
defendant  who  has  «o  paid  it  over  with  his  consent;  and  they  stated  that  *hey  J|**  ^j!J^"°* 
were  of  opinion,  that  the  agreement  of  the  parties  to  rest  on  the  merits,  and  ^^^^^  0^^^ 
take  no  advantage  of  matters  of  form,  could   not  alter  the  case,  or  bind  the  by  af  ree 
Court  to  give  judgment  on  the  merits,  when  there  appeared  to  be  a  clear  ob-  meat, 
jection  to  the  action   itself.*     Judgment  for  defendant.     See  4  Co.  94.  b;  a^®"*^® 
Mod  Inst.  10;  3  Inst.  Ci^7;  Reg.  PI. 276;  Kerne,  461  1  Ld.  Raym.  ISS;^^^^'" 
Bac.  Ab.  Abatement,  11;  2  Wooddes'  Vin.  Lecture,  169.  whboiit 

2.  Marshall  V.  Hopkins,   E.  T.   181^,  K.  B.  15  East,  509.  leave  of 

In  an  action  for  money  had  and  received,  it  appeared  that  the  question  in-  the  Coort, 
tended  to  be  litigated  ought  to  have  been  raised  by  bringing  an  action  of  eject-  ^^  djwos 
ment,  and  not  an  action  of  indebitatus   assumpsit.     The   Court  directed   it  to  *®^. '"  J" 
be  understood,  that  they  would  not  suffer   questions  to  be   agitated  by  the  JJ^^,'^"  ^Id 
agreement  of  parties  in  an  action  for  money  had  and  received,  where  that  ac-^nd  recMv 
tion  would  not  be  sustainable  by  the  general  rules  of  law.  The  case  was  after-  ed  by  ibe 
wards  allowed  to  proceed  as  an  iodulgpnce,  the  amount  in  dispute  being  small,  defendant'^ 

VI.  OF  CIRCUITY  OF  ACTION.  TfU^  n 

1.  Johnson  V.   Carre,  M.  T.    1663.  K.  B.  1   Lev.  152.  To  evoid 

In  debt  for  rent  on  a  lease  for  years,  the  defendant  pleaded  in  bar,  a  cireoity,  a 
*  See  6  T.  R.  129,  180,  where  Lord  Kenyon  observed,  that  it  was  of  the  almost  impor-  covenAit  in 
Unee  that  the  booodaries  between  the  different  actions  sboold  be  preserved.      And  in  I  FT.  the  same 
Black.    243,   Mr.  Justice  Wilson  said,   *'  it  is  highly  necessary  that  the  forms  of  acttons  deed  may 
eboald  be  kept  distinct."     And  in  Bos.  &  Pal.  476,  Eyre,  C.  /.  remarked,  «*ihat  aodonbi-  be  pleaded 
•dly  we  oaght  to  endeavoar  to  preserve  the  distinction  of  actiona;  and  if  it  appear  open  the  in  bar  to  aa 
'  pleadings  that  actions  of  a  difiereot  nntare  have  been  mixed,  that  is  a  saflicient  ground  for  action  on 
arresting  the  jadgment.**  And  in  1  Sjra.  636,  Sir  John  Pratt,  C.  J.  ohserved,we  mast  keep  the  deed.t 
ap  the  boandaries  of  actions,  oiherwise  we  inirodace  the  utmost  confusion.    See  also    11 
Mod.  180;  2  Burr.  1114;  2  Saund   47.  h;  2  Inst.  434;  Fitzg.  85. 

t  In  Turner  ▼.  Davies,  T.  T.  1669  K.  B.  Keil,  SI,  h.  35.  a.  which  wa*  an  actiofiof  co- 
vaoant,  the  plaiaiifT  declared,  that  the  defendant  had  covenanted  withhim  to  collect  his 
rents  in  C.;  and  assigned  a  breach,  that  the  defendant  did  not  collect  thorn.  The  defend- 
ant pleaded  that  the  plainiiflf  himself  hid  interrupted  the  same.  It  was  insisted  that  the  plea  ' 
was  not  good;  for  if  it  was,  the  defendant  might  bring  trespass  against  the  plaintiff,  and 
fvcover  damages,  and  therefore  it  was  no  plea  to  the  action.  Dot  per  Cvr»  The  plea  is 
caod  in  avoidingofoircoily  of  action;  for  if  the  defendant  should  bring  trespass  and  recover 
oamagen,  then  the  plaintiff  mighuhave  an  action  of  covenant  af^ainst  the  defendant  and  re- 
cover, whicK  circuitous  mode  of  proceeding  the.  law  witt  not  soffer.  But  a  cause  of  action 
against  the  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoiding  circaily  of  actiou.  when 
the  recovery  in  t>oth  actions  is  not  equal,  as  in  waste  it  is  no  bar  that  the  plaintiff  covenan- 
ted to  repair,  for  in  waste  the  plaintiff  is  entitled  to  recover  treble  damages,  but  the  defeii- 
daal  ia  hia  aetion  of  coveaaat  coald  oaly  recover  sioglo.    Moor,  23,  pi.  80. 
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covenant  hj  the  lessor  that  the  lessee  might  deduct  so  much  for  charges. 
Upon  the  demurrer  to  this  ple.i,  it  was  said  Ftr  Cur,  That  the  covenant 
being  in  the  same  deed  is  well  pleaded  in  bar,  the  thing  being  executory,  and 
the  party  shall  not  be  put  to  the  circuitous  proceeding  of  bringing  a  cross  ac- 
tion of  covenant.  See  I  Dow.  722;  1  Com.  Dig.  Action,  H;  Show.  Ca. 
Pari.  17;  Dowsh  v.  Jeffries,  Cro.  Eliz.  352;  Hodges  v.  Smith,  Cro.  Eli«» 
623. 

2.  Gauden  v.  Draper.  M.  T.  1789.  C.  P.  2  Vent.  217. 
Batitiflodi  In  an  action  of  covenant,  the  plaintiff  declared  upon  a  deed  made  between 
erwtse  t^ie  defendant  and  the  plaintiff,  whereby  the  defendant  covenanted  that  S. 
ythen  the  ^^^j^  ^^  jj,^  defendant)  should  be  permitted  to  live  separate  from  him  the  de- 
U  Ifcoiher"  ^"^*"*>  until  the  .defendant  and  S.  by  writing  under  their  several  hands,  at- 
dMd,for  the  tested  and  witnessed,  should  give  notice  to  each  other  that  they  would  again 
last  deed  cohabit;  and  he  the  defendant  further  covenanted,  that  ^uring  the  coverture, 
does  not  and  until  such  notice  should  be  given  of  their  desire  to  cohabit,  would  pay  to 
take  away  ii,^  pjj^jntiff  for  the  maintenance  of  S.  300/.  per  anuum  at  quarterly  payments; 
the  effectof  ^j^g  declaration  then  stated,  that  the  said  S.  from  the  indenture  to  the  com- 
and  a  sttbse  ^^'^^^'^^'^^^^  ^^®  ^^^^y  ^*^  '^^'^  separate  from  the  defendant,  and  no  notice  of 
qaent  coyo  cohabitation  as  aforesaid  had  been  given  during  that  time  on  either  side;  and 
Boat  cannot  that  one  quarter's  payment  of  the  salary  was  still  in  arrear  and  unpaid,  and 
be  pleaded  (^f  (he  recovery  of  which  this  action  was  brought.  To  this  declaration  the 
in  bar  ofa  defendant  pleaded,  that  aAer  the  indenture  aforesaid,  and  before  the  commenoe- 
the  defend  ^^^^  ^^  ^^^  ^^i^  action,  another  indenture  was  made  between  the  defendant 
ant  most  And  the  paid  S.  his  wife,  of  the  one  part,  and  the  plaintiff  of  the  other  part; 
bring  his  ac  which  the  defendant  plfert  hie  in  Cur,  reciting  the  first  indenture,  and  further 
tion  on  the  reciting,  that  the  defendant  and  the  said  S.  did  then  intend  to  cohabit,  and  did 
last  indeo  ^^  ^^^^  ^j^^^  cohabit;  and  expressing  that  it  was  the  true  intent  and  meaning  of 
r  OQQ  I  all  the  parties  to  the  said  indenture  produced  by  the  defendant,  that  so  long 
^  -'as  the  defendant  and  the  said  S.  should  agree  to  cohabit,  the  said  annual  pay- 

ment should  cease.     And  the  plaintiff  did  by  the  said  last  mentioned  inden- 
ture, by  the  appointment   of  the  said   S.  as  by  her  appointed,  being  party 
thereunto,  and  her  signing,  sealing,  and  delivery  thereof,  covenant  and  agree 
with  the  defendant,  that  so  long  as  the  defendant  and  the  said  S.  should  coha- 
bit, he  should  be  saved  harmless  from  the  said  300/.  annual  payment,  and  that 
it  should  be  lawful  for  him  (during  such  cohabitation  to  detain  the  same,  tUper 
dictam  indenturam  pleniu8  apparel,  and  then  averred  that  ever  since  the  last 
mentioned  indenture  they  did  cohabit;  wherefore,  4rc.     Replication,  that  they 
did  not  cohabit  modo  elfoitna^  prout  the  defendant  placitando  alUgawi  et  hie 
^^li^P  jjj^  j»eit/ 9tiod  tngutro/,  &c.     Demurrer,  and  joinder  therein.     Per  Cur,     As  the 
obligee  of  a  ^^^^'^^^^^^^n  ^^^  "^^  according  to  the  first  indenture,  it  is  no  bar;  for  the  last 
bond  cove  deed  has  not  taken  away  the  effect  of  the  former,  it  being  a  general  rule  that  a  lat- 
BaMsgeDerter  covenant  cannot  be  pleaded  in  bar  to  a  former;  but  the  defendant,  if  he  wish- 
ally  not  to  es  to  have  redress  must  brine  his  action  on  the  last  indenture. 
8ae,theeov  ^ 

onant  will  3.  Smith  v.  Maflerack.  M.  T.   1786.  K.  B.  1  T.  R.  446. 

aperate  as  Per  Buller,  J.  It  is  a  maxim  in  law  to  judge  of  contracts  as  to  prevent  a 
■^'•■••»  multiplicity  of  actions;  upon  which  ground  it  is  that  courts  have  construed  ex- 
pleadeYia  P^^^^^  words  of  covenant  into  a  release.  As  supposing  the  obligee  of  a  bond 
bar  of  the  covenants  not  to  sue  on  it,  the  courts  say  that  shall  operate  as  a  release;  for 
action:  for  if  it  operated  only  as  a  covenant  it  would  produce  two  actions. 

ted  on^M  4-  ^*CT  ▼•  Kyvastoji,  E.  T.  1700.  K.  B.  2  Salk.  575;  S.  C.  12  Mod.  561; 
aeovenaat,  S.  C  1  Ld.  Raym.  690.  Recognized  in  DeaS  v.  Newhall.  H.  T.  1799. 
itwoald  ST.  R,  171. 

tend  to  cir  ^  perpetual  covenant  not  to  take  advantage  of  a  covenant  is  a  release;  as 
BnUf  A  fc^^  '^'  ^®  *^"."^  *®  ^'  *"  ■  hond,  &c.  B.  covenants  never  to  sue  A.  upon  the 
B.  are  joint  ^^P"**'  *^'*  ^}^^  **®  *  ***""  *"  ^^^^  brought  upon  the  bond  because  B.  has  bound 
ly  and  seve*>»mself  against  all  ihe  remedy  thai  he  might  have  upon  the  bond.  But  if  A. 
rally  boaod  and  B.  be  jointly  and  severally  bound  to  C.  in  a  sum  certain,  and  C,  cover 
to  C.  who  nants  with  A,  nol  to  sue  bim,  that  shall  not  be  a  release,  but  a  covenant  onlv^ 
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because  he  coTenants  only  not  to  sue  A.  but  does  not  covenant  not  to  sue  B.  for  cotenants 
the  last  is  not  a  release  in  its  nature,  but  only  by  construction,  to  ayoid  circui-?'"''  ^-  ^'^ 
ty  of  action,  for  where  he  covenants  not  to  sue  one,  he  still  has  a  remedy,  and  ,g J^hinT 
then  it  shall  be  construed  as  a  covenant,  and  no  more.     See  Cro.  £liz.  6^;  ti,;,  j^  ^gi 
Button  V.  Eyre,  6  Taunt.  S89.  consimed 

VII.    OF  SPLITTING  ACTIONS.  to  be  .  re 

1.     GiRUNG  V.  Aldbbs,  E.  T.  1670,  K.  B.  1  Vent.  73,  2  Keb.  617.  S.  C.  I  »"•• »«  '^ 

Lev.  464.  "^J"'*;  ^^"^ 

''   On  a  motion  for  a  prohibition,  it  appeared  that  A.  had  contracted  with  B.  ^"j^  ^innV 
for  divers  parcels  of  malt,  the  money  to  be  paid  for  each  parcel  being  under  tv  of  ae    ' 
40f .  and  that  B.  had  levied  several  complaints  in  an  inferior  court.     The  tioo. 
Court  of  K.  B,  granted  the  prohibition,  observing  that  the  plaintiflf  ought  to  A  pirty 
have  joined  them  all  in  one  action,  and  have  sued  in  that  court,  and  not  put  o'^not  Mp 
the  defendant  to  unnecessary  vexation,  by  splitting  an  entire  cause  of  action.  ^||'!|1.!Ibm 
See  2  Inst.  312;  2  Rol.  Ah.  317,  pi.  I ;  1  Bac.  Ab.  646;  4  Rep.  43;  1  Leon,  ^f  action 
318;  Fetter  V.  Beale,  1  Salk.  11;  S.  C.  1  Ld.  Rayro.  339;  Walker  v.  Dixon,  into  parte, 
2  Stark^  281.  >nd  sae  for 

2.     Gardnir  v.  Helvis,  H.  T.  1684,  C.  P.  3  Lev.  248:  •"•  P*^  o« 

Declaration  for  words  spoken  of  the  plaintiflf,  an  alderman  of  Norwich,and  J|°®  ^"^^ 
tt  justice  of  peace,  viz.  he  is  a  rascally  alderman,  a  factious  alderman,  a  lem- ^|,^  ^^i,^^  ^^ 
pooner,  with  an  averment  that  a  lampooner  is  there  understood  to  be  a  libeller;  another, 
the  defendant  pleaded  in  bar  a  former  action  brought  by  the  same  plaintiff  for  f  201  1 
the  same  words,  only  that  in  that  actioh  no  interpretation  had  been  given  to  Hence  in 
the  word  lampooner,  and  that  on  that  occasion  the  plaintiff  was  barred;  apon 'l^ocl^^tho 
a  demurrer  it  was  objected  that  the  interpretation  of  the  word  lampooner  in  ?*•»«'•■«•« 
this  action  made  it  a  different  suit  from  the  former,  and  the  bar  in  that  action  g^^^j  ^^ 
is  no  answer  to  this.     But  adjudged  that  the  plaintiff  having  been  once  barred  iJoq  by  |^ 
in  an  action  for  the  same  words,  he  shall  not  entitle  himself  to  a  new  action  new  inter 
by  a  new  interpretation  of  the  same  words.     See  Bawell  v.  Kensey,  3  Lev,  pretation  of 
179;  and  post,  tit.  Slander.  »*"•  "">• 

5.    Seddom  €t  ed.  v.  Tutop,  E.  T.  1796,  K.  B.  6  T,  R.  607;  S.  C.  I  Esp.  ''•''■' 

N.  P.  C.  401. 

To  an  action  (or  goods  sold  and  delivered,  the  defendant  pleaded  a  foi'uier  jj^  1^ 
T«covery  of  711.  lOt.  replication,  that  the  promises  in  this  action  were  not  the  pUiotiflTo 
same  as  those  in  the  former;  on  this  allegation  issue  was  joined.     At  the  trial  miuto 
it  appeared  by  the  evidence  that  the  plaintiff,  in  a  prior  suit,  declared  on  a  pro*  pivo  any  ov 
missory  note  for  511.  and  for  goods  sold  to  the  amount  of  251.  7«,*  but  on  exe-  >doaoo  of  a 
outing  a  writ  of  inquiry,  after  judgment  by  defauh,  he  gave  no  evidence  on  the  S^'^^L  :!! 
count  for  ffoods  sold,  and  took  damages  for  the  amount  of  the  promissory  note^^  ^-^^^  ^ 
only.     Afterwards  on  an  application  to  the  defendant  for  the  25/.  Is.  he  refus-  iioa,iboiigh 
ed  to  pay,  on  which  the  present  action  was  brought.     There  was  a  verdict  for  he  had  aa 
the  plaintiff;  and  it  was  afterwards  moved  to  set  it  aside,  on  the  ground  that  the  opporianity 
defendant  ought  not  to  be  harrassed  with  the  expense  of  two  actions,  whenf^'  doing  lo 
one  wonld  have  answered  the  plaintiff's  purpose.  prcdBded 

Per  Cur.     The  issue  was,  whether  the  damages  demanded  in  this  action  from  bring 
have  been  already  satisfied  by  the   recovery  in  the  former  action?  and  mostin^  anoiher 
clearly  they  have  not.  Here  were  two  distinct  demands,  not  in  the  least  blended  smt. 
.  together;  and  though  the  plaintiffs  might,  in  the  first  action,  have  proved  this  [  ^^  J 
demand,  owing  to  an  inadvertence,  they  did  not;  and  the  recovery  on  the  note 
in  that  action  is  no  bar  to  their  demand  in  this,  which  is  for  the  price  of  goods; 
we  must  take  care  qot  to  tempt  persons  to  try  experiments  in  one  action,  and, 
when  they  fail,  to  suffer  them  to  bring  other  actions  for  the  same  demand.  The 
plaintiff  who  brings  a  second  action  ou^ht  not  to  leave  it  to  nice  investigation, 
to  see  whether  the  two  causes  of  action  be  the  same;. he  ought  to  show,  be- 
yond all  controversy,  that  the  second  is  a  different  cause  of  action  from  the 
first,  in  which  he  failed;  in  this  case  it  is  clearly  shown  that  the  demand  was 
not  inquired  into  on  the  former  occasion.  See  Hitchen  v.  Campbell,  2  Bl.  Rep. 
890;  S.  C.  2  Wils.  309;  1  PhiL    £v.  254,  3d.  ed.  and  post,  tit.  Arbitration; 
Bowe  V.  Farmer,  4  T.  R.  146:  Morb'en  v.  Thornton,  Esp.  N.  P.  C.  180;  2 
East,  81;  Laing  v,  Chatham,  1  Campb,  251,  « 
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nm  «eem  4.     TouifG  V.  Muhbt,  T.  T.  1815,  IL  B.  4  M.  8l  S,  183. 

tenofa  im  Declaration  in  case  against  the  executor  of  a  deceased  rector,  for  dilapida- 
tormaylM  ^'^°  ^^  ^^^  chancel  of  the  church  and  pew.  Plea,  that  the  plaintiff  had,  in  a 
ta«d  io  MP  pi^or  term,  recovered  against  the  defendant  damages  for  want  of  reparation  of 
aimia  ae  the  rector j-house,  out-houscs,  and  cottages,  belonging  to  the  rectory,  with  an 
tioM  fordil  averment  that  the  chancel  and  pew  were  in  the  same  state  of  ruin  and  decay 
apidatioas  before  and  at  the  lime  of  the  commencement  of  the  former  action;  and  that 
^  il  nkl^^^  compensation  now  claimed  might  have  been  recovered  in  a  prior  action. 
^'1^       Demurrer  to  plea,  and  joinder.     In  support  of  the  former  it  was  contended 

that  the  plaintiiT  could  not  separate  one  entire  cause  of  action  into  parts,  and 

sae  for  one  part  on  one  occasion,  and  the  other  part  at  another,  but  that  he  was 

imperatively  bound  to  have  included  them  in  one. 

Std  Per  Cur.     The  damages  sustained  by  the  plaintiff  originate  from  dis* 

tinct  and  independent  causes;  the  injury  from  the  dilapidation  of  ihe  rectory 
Aa  action  cannot  be  considered  as  identified  with  the  non-repair  of  the  chancel  and  pew; 
doM  not  lie  there  is  no  entirety.  In  eases,  however,  of  hardship,  the  Court  would  inter* 
bafora  the  pose  and  restrain  an  improper  use  of  such  a  distinction.  See  1  Ld.  Raym. 
«»~*f*«359;  I«  Mod.  542;  1  Salk.  II. 

!^J^und  XII.  OF  BRINGING  AN  ACTION  BEFORE  THE  RIGHT  TO 
if  iia  being  SUE  HAS  LEGALLY  ACCRUED. 

Dremauve  I.  Harue  v.  Moreland,  T.  T.  1676,  K.  B.  2  Lev.  196.  S.  P.  VsRif  ablbs 
fy  broaght  y  Dappe,  H.  T.  1689,  Carth.  1 14. 

adln^  abate  ^  *^^  f^^i  tested  l^th  February,  was  brought  by  the  plaintiff  as  admin- 
meat  the  istrator  against  the  defendant.  On  oyer  it  appeared  that  the  letters  of  admin- 
Coartifit  istration  were  dated  on  the  26th  of  March.  The  defendant  pleaded  this  in 
appean  on  abatement;  but  aAer  a  general  imparlance,  the  Court  said,  that  although  the 
the  reeerd,  pi^^  ^,^||g  irregular,  yet  as  it  appeared  upon  the  record  that  the  plaintiff  had 
thl!  M^'^  brought  his  action  prematurely,  they  were  bound  ex  officio  to  abate  the  writ, 
meni  See  Cro.   Eliz.  2^5;  Cro.  Car.  575;  1  Leon.   186;  Yelv.  70;  Ca.  Temp. 

I  2Q3  1  Hard.  141;  1  Vent.  135;  2  Lev.  13.  176;  1  T.  R.  116;  1  B.  &  P.  367;  8 
Am  ia  debt  T^^  R.  456;  4  East,  75;  7  T.  R.  4;  Com.  Dig.  Pleader,  c.  8;  1  Saund.  40, 
«B  bond  for  n.  J ;  2  Bl.  Rep.  735. 

ferform  2.     Champjon  v.  Scipw£TH,  M.  T.  1642,  K.  B.  1  Sid.  307. 

aoce  ofeov  Action  of  debt  on  bond.  On  oyer  it  appeared  that  the  obligation  was  eon* 
breaeh'be  ^>^'^i^^  ^^^  ^^^  performance  of  covenants  in  an  indenture.  The  defendant 
asitgoed  aa  pla&ded  performance,  and  the  plaintiff  in  his  replication  assigned  a  breach  in 
.committed  the  non-payment  of  rent  becoming  due  after  the  commeocement  of  the  suit, 
after  the     Demurrer,  and  judgment  for  the  plaintiff. 

xommeoM       gea  Lit.  Rep.  61 ;  Cro.  Car.  272,  282;  3  Leon.  51 ;  Hob.  198. 
iST it  wil  3-     J^"«»  ^  Tort,  M.  T.  1693,  K.  B.  4  Mod.  367. 

be  bad.  ^^  judgment  on  a  muluaiu$  the  bill  appeared  to  be  filed  on  a  certain  day. 

Formerly,  viz.  ^^memttrand,  quod  die  r^nerts,"  &c.  which  happened  to  be  before  the  debt 
whea  a  bill  became  due.  Upon  a  writ  of  error  to  reverse  the  judgment  the  above  was 
was  eater  assigned  for  cause;  and  on  motion  on  behalf  of  the  plaintiff,  to  niake  the  OM- 
befora^he^  morandum  of  another  day,  conformably  with  the  judgment,  the  Court  said  it 
eaose  of  ae  ^*^  irregular,  and  refused  the  amendment.  See  10  Mod.  340;  I  Ld.  Raym.  18^* 
tioa,aBder4.  Dickinson  v.  Plaisted,  H.  T.  1798,  K.  B.  7  T.  R.  474.  S.  P«  Gut  v. 
lor  bfoagbt  Kitchiner,  T.  T.  1747,  C.  P.  ^  Stra.  1271 ;  S.  C.  by  the  name  of  Hat 
O^tnM*^         V.  KiTCHiN,  1  Wils.  171. 

^^^  .  On  a  writ  of  error,  on  a  judgment  given  for  the  plaintiff  in  an  action  on  a 
be  efiraii  pvoiniasory  note,  assigning  for  cause  that  the  bill  was  tiled  before  the  oausa  of 
«d.  action  accrued,  it  appeared  that  the  plaintiff  had;  without  the  consent  of  the 

Bat  BOW  it  defendant,  or  without  the  permission- of  the  Court,  procured  the  roll  to  be 
oEkay  at  aay  amended.  The  defendant  considering  this  mode  of  proceeding  to  be  irregn* 
^H*^^*  lar,  obtained  a  rule  to  show  cause  why  the  roll  should  not  be  amended  in  the 
nvmeatVr"""'^  course,  and  why  the  plaintiff  should  not  pay  the  costs  of  the  amendment. 
Per  Cur.  The  amendment  by  the  plaintiff  without  the  permission  of  the 
Court  was  highly  indecorous,  and  ought  to  be  severely  censured  in  order  to  pre- 
vent  a  recurrence  of  such  a  practice.  We  con  never  suffer  any  records  to  be  al« 
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tered  without  our  express  order;  though  had  the  plaintifT applied  (o  the  Uourt, 
we  should  have  granted  the  rule  for  the  amendment;  consequent l)r  this  rule 
musi  be  made  absolute.     See  East,  133;  1  M.  &.  S.  232. 

5.  DoBsoN  V.  Bell,  M.  T.  1675,  K.  B.  2  Lev,  176;  S.  C.  T.  Jones,  87;  3 

Keb.  693.  S.  P.  Ward  v.  Gansell,  H.  T.  1771,  C.  P.  3   Wils.  154; 

S.  C.  2  Bl.  Rep.  735.  Pugk  v.  Robinson,  H.  T.  1786,  K.  B.  I  T.  R.  1 16. 
Trover  for  goods  alleged  to  have  been  converted  on  the  20lh  April;  the  Stating  the 
declaration  was  entitled  generally  of  Easter  Terra,  which  began  on  the  20lh  ^.*"*  ?f  •* 
April.     It  was  objected,  in  arrest  of  judgment,  that  on  the  face  of  the  rC"  accrued  on 
cord  the  action  appeared  to  have  been  maturely  brought;  but  on  making  itthefiratdaj 
appear  that  the  bill  was  filed  and  declaration  delivered  after  the  20lh  April,  ofthe  term, 
judgment  was  entered  for  the  plaintiffs;  and  it  was  said,  that  though  the  dec-^beretho 
laratlon  being  general  rates  to  the  first  day  of  the  term,  yet  the  bill  being.  ***"*!•'* 
filed  on  the  day  after*  all  the  proceeding,  by  the  course  of  the  Court,  r©l«t®8J^*"J*|j    ^ 
to  the  filing  of  the  bill,  of  which  practice,   on^ror  brought,   the  Court  willfhe  terni  is 
take  notice.     See  1  Chit.  Pi.  26 i,  266,3d  ed.;  1  Tidd.  631,7th  ed.;  and  post,  good, 
tit.  Declaration. 

6.  Morhis  v,  Pcgh,  M.  T.  1761,  3  Burr.  1242;  S.  C.  1  Bla.  Rep.  312.  S.    [  204  } 

P.  Rhodes  v.  Gibbs,  1804,  5  Esp.  J  63. 
An  action  of  trove^,  the  demand  and  refusal  appeared  to  be  subsequent  to  Bat  in  ao 
the  bringing  of  the  action;  for  according  to  the  nisi  prius  roll,  the  bill  was ' "^".^J^ 
filed  of  Easter  term,  and  consequently,  as  there  was  no  special  ^^^o"**"^"™*  aDoeare  b» 
it  had  reference  to  the  first  day  of  the  term,  which  was  in  the  beginning  of^iJ^^^^^/ 
April,  and  long  before  the  demand  and  refusal  (which  was  proved  not  to  have  random 
been  made  till  the  2d  of  May)  it  was  objected  that  the  declaration  could  not  that  the  bill: 
be  supported;  in  answer  to  this  suggestion  the  plaintiff  ^s  counsel  produced  ^^ fi**^ bo- 
the  writ  which  appeared  to  have  been  sued  out  after  the  2d  of  May.     The  "^^  '"® 
validity   of  this  evidence   being  disputed,    the   point  was  reserved  for  the  ,^^  ,^ 
opinion  of  the  Court.     And  after  hearing  it  argued  at  the  bar,  the  Court  were  profod  at 
of  opinion  in  favour  of  the  plaint iflT,  and  thought  that  the  writ  was  properly  the  trial) 
receivable  in  evidence.     It  is  true,  if  there  be  no  special  memorandum,  the  bill  aocnied  ther 
by  fiction  of  law,  relates  to  the  first  day  of  term;  but  fictions  in  law  hold  only  pl*»"^iff 
in  respect  of  the  ends  and  purposes  for  which  they  were  invented;  when  ^^ey  ™"^jj^ 
are  applied  to  an  intent  and  purpose  not  within  the  reason  and  policy  of  theQQiQg,  he'^ 
fiction,  the  other  party  may  show  the  truth.     'I'he  bill  is  not  the  commence- prove  ibar 
ment  of  the  suit;  the  writ  is;  and  being  after  the  time  to  which  the  bill  re- the  writ  or 
lates,  shows  that  there  should  have  been  a  special    memorandum.     Judses  P*^^*®", 
ought  to  lean*  against  every  attempt  to  nonsuit  a  plaint  iff  upon  objections  which  ^  "J^^^ 
have  no  relation  to  the  real  merits,  much  more  when  the  plaintiff  is  clearly  |i,^  acemaft 
entitled  to  recover  upon  the  merits,  and  must  recover  in  another  action.     It  of  the  ac 
is  unconscionable  in  a  defendant  to  take  advantage  of  the  apices  lit^andi  totion; 
turn  a  plaintiff  round  and  make  him  pay  costs,  where  his   demand   is  just. 
Against  such  objections  every  possible  presumption  ought  to  be  made  which 
ingenuity  can  suggest.     How  disgraceful  then  would  it  be  to  the  sdministra-^l^hongh 
tion  of  justice  to  allow  chicanery  to  obstruct  right  by  the  help  of  a  legal  fiction,  f°  Jf®"P'*'» 
contrary  to  the  truth  of  the  fact.     See  1  Sid.  432;   1  Vent.  264;  1  Wils.  171 ;  "rondom*bS 
1  Stra,  1721;  3  T.  R.  361 ;  7  T.  R.  619.  of  theierm 

7.  Guy  v.  Kitchener.  T.  T.  1747,  K.  B.2  Slra.  1271;  1  Wils.  171,       fnd*the'^ 

In  an  assault  and  battery,  the  memorandum  was  generally  of  Michaelmas  fact  be  • 

Term^  atod  the  facts  on  the  plea  son  assault,  were  praved  to  Ikivo  taken  place  proved  os 

on  a  day  within  the  terms.     On  a  case  being  made  it  was  held  well  enough,  ^  apecial 

for  the  plaintiff  was  not  compelhble  to  irive  evidence  on  this  plea,  unless  to^'^®**'*'" 

.  -  'to  have 

*  Whether  the  declarsHion  be  doiivercd  or  filed  oa  the  first  day  of  the  term,  or  after,  is  |^^q  Q^m 

not  now  naaterial,    for   where  the  caa<«e  of  action  was  stattsd  to  have  accroed  on  the  fintoij^edwUb 

d3y  of  the  term,  the  Conrt  of  King*s  Bench,  on  demurrer,  held  that  it  might  be  eulitled  io  the  term 

generally;  for  the  delivery  of  the  declaratinn  is  the  act  of  the  party,  and  in  ancient  times ji  |g  ^^n 

it  could  not  have  been  dtsiivered  until  the  siitinj;  of  the  conrt,  so  that  the  caose  of  action  enoach. 

might  well  have  accraed  befuro  the  actual  delivery  of  the  doclaratioo.    Pugb  v.  BobinsoOf 

cited  a^te,  203. 
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aggravate  damages;  and  the  court  will  nonsuit  him,  because  it  is  amendable 

bv  a  new  bill. 
I  ^205  ]  8.  Anonymous.  M.  T.  1673,  K.  B.  1  Vent.  264. 

Or  where  Trespass,  with  a  cotUimtandOj  which  alleged  that  the  aggression  had  con- 
the  eontin  tinued  beyond  the  first  day  of  the  term,  v  erdict  for  plaintifil  It  was  mored 
uwImmTs  '"  arrest  of  judgment,  that  according  to  the  plaintifTs  own  showing,  the  ac^ 
to  tbe  mid  ^1^°  ^^d  been  brought  before  the  plaintiff  had  any  >cause  of  action;  and  it 
dia  of  tho  was  said,  that  if  the  bill  was  filed  at  the  end  of  the  term,  and  the  trespass  was 
term;  bat  continued  to  some  day  within  the  term,  the  filing  should  not  relate  so  far  as  to 
«J*"«'*^»^ifmake  it  insufficient.  But  here  the  injury  was  alleged  to  ha^e  continued  to 
uand^^  the '3d  July,  which  the  Court,  of  its  own  knowledge  must  be  aware  is  after  the 

carried  be    ®°^  °^  *^®  *®''™' 

yond  the  d.  Swancott  ▼.  Westgarth,  T.  T.  1803,  K.  B,  4  East,  75. 

end  of  the  In  an  action  for  goods  sold  and  delivered  on  credit,  it  appeared,  on  refer- 
term.  ence  to  the  special  memorandum  of  the  bill,  that  the  action  was  commenced 

h"il***h  •*/  '**  ^"®  time;  but  the  writ  being  proved  to  have  been  sued  out  before  the  ex- 
bie  wrU  ^  P'^ation  of  the  credit,  the  defendant  had  a  verdict.  A  rule  niii  was  obtained 
mnybesm  for  a  new  trial,  as  the  defendant  was  arrested  upon  an  alui«,  after  the  time 
ed  ooc  be  limited  had  elapsed,  and  not  upon  the  original  writ.  Per  Cur,  Although 
fore  the  the  day  of  issuing  the  writ  may  be  replied  to  by  the  statute  of  limitations,  and 
caoae  of  ae  ^j^^y  ^e  shown  for  various  other  purposes,  yet  the  Court  must  look  to  the  fi- 
croer^^bot  '^"^  ^^  ^^^  ^^'^  ^^  ^^^  commencement  of  the  suit  The  issuing  of  the  writ  is 
Bimbl  that  ni^fcly  process  to  bring  the  party  into  court.  The  defendant,  however,  if 
an  action  actually  arrested  before  the  time  for  which  the  credit  was  given  has  expired, 
Um  for  a  may  have  an  action  for  a  malicious  arrest.  Rule  absolute.  See  Foster  r. 
ihaliciona  Bonner,  Cowp.  454;  Best  v.  Wilding,  7  T.  R.  4;  2  B.  &  P.  235;  2  East, 
TTm  •  33;  11  East,  118;  1  B.  *  P.  343;  I  Esp.  159;  2  id.  22;  2  Chit.  Rep.  11; 
"^•"beexoCro.  Eliz.  271;  Cro.Jac.56l;  1  Vent.  28;  8  Mod.  343;  1  Wils.  142;  2 
caced.         Burr.  967;  Doug.  62;  2  W.  Saunders,  f. 

10.  Kerr  ▼,  Dick,  H.  1820,  K.  B.  2  Chit.  Rep.  11. 

On  a  rule  to  show  cause  why  the  proceedings  in  this  case  should  not  be  set 
The  Coart  aside  for  irregularity,  it  appeared  that  the  defendact  had  been  arrested  ou  a 
will,  on  a  hill  of  exchange  before  it  became  due.  Per  Cur.  When  a  party  intends  to 
aammary  (Jefeat  an  action  on  the  ground  of  its  having  been  prematurely  brought,  he 
aot  proceed  *^°*^'^  *PP^y  ^^  *^®  Court  to  set  aside  the  proceedings,  for  if  the  cause  pro- 
iiifi  aside  if  ^^6<^^  ^^  ^fMy  he  cannot  avail  himself  of  the  objection;  now  in  this  case  it  ap- 
tbe  action  pears  that  the  defendant  has  been  deprived  of  his  personal  liberty  by  means 
beeommen  of  this  irregular  proceeding.  We  are,  therefore,  of  opinion  that  the  defend- 
eed  before  ^p^  should  not  be  discharged  merely  on  the  terms  of  filing  common  bail,  but 
acerae^^  that  the  writ  ought  to  be  entirely  set  aside.  Rule  absolute.  See  Foster  T. 
Bonner,  Cowp.  454;  Best  v.  Wilding,  7  T.  R.  4;  Swancott  v.  Westgarth^ 
f  206  1  ^  East,  75. 

SCCtfon.  AOtfce  OC— See  also  tit.  Morney. 

I.  WHEN  NECESSARY  TO  JI  f STICES  OF  THE  PEACE,  p.  206. 

n. TO  REVENUE  OFFICERS,  p.  207, 

HI. TO  OFFICERS  OF  PUBLIC  COMPA- 
NIES, p.  210. 
A  mttieeae  IV.  FORM  AND  REQUISITES  OF  THE  NOTICE,  p.  210, 
itnga.            V.  TIME,  HOW  COMPUTED,  p.  214. 

each,  iho*  

erroneooi'y       J,  WHEN  NECESSARY  TO  JUSTICES  or  THE  PEACE. 

li  Boikle  '  •  ^^^^  ^-  GuNSTOff,  E.  T.  1783,  K,  B.  Cited  I  Tidd.  27,  7th  edit. 

under  24         ^^  *^  sufficient  to  Entitle  a  justice  to  the  benefit  of  the  statute  of  24  Geo.  2. 

Geo.  2.  0.       *  By  this  ect  it  m  directed,  **ihtt  no  writ  shall  be  soed  oot  BfrtHnst,  nor  any  copy  of  any 

44  f.  1.*  proceM  at  the  «aU  ofa  aobject  Rhall  be  served  on,  any  ja^tice  of  the  peace  for  any  thing  by 
him  done  in  thm  execation  of  his  office,  ontil  notice  in  writing  of  such  intended  writ  or  pro- 
cess shnll  huTo  bean  delivered  to  him,  or  left  at  the  asoal  place  of  his  abode  by  the  attorney 
or  agent  for  the  parly  who  intends  to  soe,  or  esnse  the  same  to  be  soed  out  or  aeiTed,  at 
leaet  one  calender  month  before  the  saing  oaf  or  serving  the  same,  in  which  notice  ahall  be 
clearly  and  eiplicitly  contained  the  caose  of  action  which  such  party  hath,  or  elaimetb  to 
have,  against  sneh  jestice  of  the  pease,  on  the  baek  of  which  neticathall  be  endoisod  the 
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c.  44.  8.  1.  that  he  conceived  himself  to  be  acting  as  a  justice,  of  the  peace,  Hence  the 
thouffh  what  he  did  was  not  in  the  regular  execution  of  his  office.  '°'<*  ^^  » 

2.  Bkiogs  y.  Sir  Frederick  Evelyn,  T.  T.  1792,  C.  P.  2  H.  Bl.  114.  S  P*"°'»^.*^ 
P.  Groves  v.  Arnold,  E.  T.  1812, 3  Campb.  242.  '  Jice  Jfthf 

On  a  rule  to  show  cause  why  a  nonsuit  should  not  be  set  aside,  it  appeared  peace,  is 
that  the  plaintiff,  a  gamekeeper,  had  brought  an  action  of  trover  for  a  gun  entitled  on 
against  the  defendant,  who  acted  as  justice  of  the  peace  and  lord  of  the  manor,  *^®'  that  act 
for  seizing  a  fowling-piece,  which  the  plaintiff  had  sent  to  a  gunsmith's  to  be  '**  *.. , 
repaired,  between  the  20th  and  30th  of  August.     During  that  interval  the  de-  "ce^e  f  "^ 
fendant  went  to  the  blacksmith's  shop  for  the  purpose  of  searching  for  guns  action*  for 
and  other  engines  used  for  the  destruction  of  game;  and  finding  the  plaintiff 'a  taking  a 

Sun  he  seized  and  detained  it.     At  the  trial  it  was  contended,  that  the  dcfen- 1^*^  *  «»» 
ant  having  acted  in  the  capacity  of  justice  of  the   peace,  was  entitled  to  a  {J*  ***• 
month's  notice,  pursuant  to  the  14  Geo.  2.  c.  44.  and  the  judge  before  whom    p  207  1 
the  cause  was  tried  entertaining  the  same  opinion,  the  plaintiff,  was  accord- nin^ii  J 

uigly  nonsuited.  «.2«^.  f«r 

D      r*  \WT      »       11  person;  lor 

Mrer  vur.     We  should  not  in  general  be  inclined  to  protect  a  justice  of  the  m  the  aab 

peace  when  he  exceeds  his  jurisdiction.  But  here  we  are  of  opinion  that  he  j«ct  matter 
acted  purely  in  that  capacity,  and  consequently  he  was  entitled  to  a  month's  |f,  'r"*!]^, 
notice,  as  prescribed  by  the  act  of  parliament.  Rule  discharged.  See  2  |J"  J*"fJ**»* 
Selw.  N.  P.  865.  n;  3  Burn's  Just.  141.  23d  edit.;  Christian's  Game  Laws,wii"'be  tak 
153;  2  Arch.  Prac.  K.  B.  150;  and  see  Gaby  v.  the  Wilts  Canal  Company,  en  to  have 
SM.  &S.580,      '  acted  ai  a 

3.  Weller  v.  Tokb,  E.  T.  1808,  K.  B.9  East,  364.  J^tice: 

A  magistrate,  without  the  concurrence  of  any  other  magistrate,  committed   i2trtte"act 
a  person  for  not  filiating  her  bastard  child,  upon  a  summons  to  appear  before  *  •  alone^ 
himself,  from  which  imprisonment  she  was  discharged  by  his  order.     She  in  a  case 
brought  an  action  of  trespass  and  false  imprisonment  against^im.     On  the  where  by 
trial  it  was  objected  that  the  transaction  bad  t^ken  place  twelve  months  be-  *•»«  *»«^  he 
fore,  and  that  no  previous  notice  of  the  aclion^had  been  given,  as  required  by  ?"«*'*  {J* 
the  24  Geo.  3.  c.  44.     The  plaintiff,  was  nonsuited.     A  motion  was  made  to  Zlilur 
set  aside  the  nonsuit.      Sedper  Cur.  The  defendant  had  authority  to  act  a«rence  of  aa 
a  magistrate  upon  the  subject  matter  of  the  complaint  brought  before  him, othermagis 
though  he  could  not  act  alone.     Hence  though  the  act  of  commitment  cannot  *«««.  ». 
be  said  to  have  been  done  by  virtue  of  his  oflSce,  yet  the  subject  matter  was  I'*^'*'*''.*,. 
withm  his  jurisdiction,  and  he  intended  to  act  as  a  magistrate  at  the  time,  how- 1!"  ""zj^y^ 
enver  erroneously.     Had  the  act  done  by  him  been  wholly  extrajudicial,  we  Bat  no  no 
should  have  adjudged  that  he  was  without  the  protection  of  the  law.     Rule  tiee  ia  necei 
refused.  ^  aarj  to  aop 

4.  Wright  v.  Horton,  1816,  C.  P.  Holt,  N.  P.  C.  459.  P®"  *»  ^ 

In  an  action  of  debt  for  penalties  against  the  defendant,  on  the  slat.  18  Geo.  **"  ■«";■* 
2.  c.  20.  for  having  acted  as  a  justice  of  the  peace  without  a  proper  qualifica*  fhrTOnaUy 
tion.  It  was  contended,  that  no  previous  notice  of  action  having  been  given,  the  given  by 
plaintiff,  must  be  nonsuited.  But  Wood,  Baron,  overruled  the  objection,  ob-tbestat.  28 
serving  that  the  only  question  to  be  tried  was,  whether  the  defendant  was  or  G-  2.  c.  20. 
was  not  a  magistrate.  foi^  acting 

11.  WHEN  NECESSARY  TO  REVENUE    OFFICERS.  witbiuriT* 

1 .  Irving  v.  Wilson,  M.  T.  179 1 ,  K.  B.  4  T.  R.  485.  proper  qaal 

The  plaintiff  was  owner  of  a  quantity  of  hams,  which   were  coming  from  iSeation. 

Scotland  in  three  carts,  and  he  had  a  permit  for  their  removal.     One  of  the  Semb.  The 

carts  being  a  mile  and  a  half  before  the  rest,  was  met  by  the  defendants,  who  notice  direo 

were  excise  officers,  who  demanded  the  permit      They  were  informed  that  it^J^**^;^^ 

"J*!!*  ^{'^^^  attorney  or  agent,  together  with  the  place  of  his  abode,  who  shall  be  .enti-inae  offi 
tied  to  have  the  fee  of  twenty  shillings  ?or  the  preparing  and  serving  of  soch  notice,  and  noeera  by  the 
"«/«•  28  Geo.  H 

The  atatnte  28  Geo.  8,  c.  87,  s.  85,  which  rei^fates  the  present  practice,  enacts,  thatc.  70.  a. 
no  writ  or  process)  shall  be  sned  out  ngainst  any  officer  of  the  cnstoms  or  eicise,  or  against  SI. 
any  person  or  persons  acting  by  his  or  their  order,  and  for  any  thin;;  done  in  the  execotion, 
or  by  reason  of  that  or  any  other  act  or  acts  of  parliament  then  in  force,  or  thereafter  to  be 

""*^?>v'if^**'J*'  ^®  *^*  •***^  revenues  or  cither  of  them,  vntil  one  calender  month  next  after 
VOL.  I.  19 
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r  208   I  was  with  the  carts  which  were  hehind,  notwithstanding  which  they  seized  the 

doM  notap  three  carts.     Aflerwards  the  matter  being  explained,  (hey  refused  to  deliver  up 

ply  to  ao     ^iIq  ^j^f^g  unless  2/.  1  Is.  was  paid  for  their  release;  this  sum  was  paid,  and  the 

Iroc/tf/***  pf«8«'»l  action  brought  to  recover  it  back.     It  was  adjudged  that  the  money 

was  clearly  recoverable,  as  being  obtained  by  extortion  from  the  plaintiflT;  and 

that  though  under  the  stat.  2'2  Geo.  3.  c.  70.  s.  32.  the  officer  is  entitled  to  a 

iponth's  notice  before  an  action  can  be  brought  against  him,  yet  in  this  case  he 

was  not,  for  this  action  was  for  an  act  not  done  colore  officii,  and  therefore  notice 

was  unnecessary;  and  Grose,  J.  was  of  opinion  that  the  statute  applies  only  to 

cases  of  trespass  or  tort,  not  to  actions  of  assumpsit. 

Bnt  in  a$  2.  Greenway  v.  Hurd,  H.  T.  179^-%  K.  B.  4  T.  R.  563. 

aumpnt  a        This  was  an  action  for  money  had  and  received,  against  the  defendant,  an 

gainst  an  ei  excise  officer,  for  the  recovery  of  a  sum  of  money  paid  by  the  plaintiff  for  duties 

eise  officer  ^^  cotton,  after  the  statute  creating  the  imposition  had  been   repealed.     The 

b^'k^dttTies  ^^"''^  expressed  an  opinion  that  the  officer  was  entitled  to  notice,  although  the 

tfaidtohim,  ploiotifF  sued  io  assumpsit,  because  the  defendant  acted  as  an  officer  oftheex- 

ihere  mast  cise  when  he  received  the  money,  and  phiintiff  paid  it  to  him  in  that   charac- 

be  notice  of  ter.     There  was,  however,  another  point  in  the  case,  and  it  does  not  appear 

action  giv    eJearly  on  which  the  case  was  ultimately  determined. 

'o  SiTtUt"'  3.  Daniel  v.  Wilso.v,  M.  T.  179i,  K,  B.  5  T.  R.  1. 

^Q..  Action  for  an  assault  and  battery.     It  appeared  in  evidence  that  the  defen- 

Or  where    dant  was  an  excise  officer,  and  had,  immediately  before  the  assault,  been  en- 

an  eaciflo     gaged  in  pursuing  and  detecting  smugglers;  that  the  plaintiff  passed  the  defen- 

officer  baa   dant,  laden,  with  something  on  his  back,  and  on  being  interrogated   by  the 

if  "mi"*' defendant  said  that  he  had  nothing  to  deliver,  being  only  a  fisherman;  the  de- 

Lal  'but  nn^®°^^"^  ^^^"»  *"  ®"^®^^""*'*"o  ^®  ascertain   whether  the  property  he  had  with 

der^the  4o  him  was  exciseable,  struck  the  plaintiff.    It  was  objected,  against  the  tenabili* 

na^^cfe  sap  ty  of  the  action,  that  a  notice  had  not  been  served,  according  to  the  23  Geo. 

posiiion       3.  c.  70.  s.  30.  but  this  was  attempted  to  be  answered  by  saying  that  the  act 

that  be  wm  |jg^j  ^^^  jj^g^  committed  in  execution  of  the  defendant's  office,  which  was  ne- 

saln  dis   °  cessary,  in  order  to  render  a  notice  requisite.     Per  Cur.  The  defendaot  acted 

charge  of    >"  ^^^  supposed  execution  of  his  duty,  and  is  clearly  entitled  to  the  protectioQ 

his  daiy.     afforded  by  the.legislature,  to  persons  in  his  situation. 

[  209  ]  4.  Clements  and  Wife  v.  Keen,  H.  T.  1805,  C.  B.  2  Smiths,  220. 
An.ei^ira  In  an  action  for  an  assault  it  was  proved  that  the  defendant  was  not  an  ex- 
"'"'*  '?V"'*c^8®  officer,  but  one  acting  under  the  surveyor  of  the  excise,  and  called  an  ex- 
th*°board^  traman;and  though  not  appointed  by  the  board  of  excise,  yet  he  received  the 
of  excise,  is  ^^'"^  pay  as  an  excise  oflicer.  It  was  also  shown  that  the  defendant  in  that 
entitled  to  capacity  had  litid  reason  to  suspect  that  the  plaintiff's  wife  had  concealed 
the  benefit  some  spirits  about  her  person,  and  in  endeavoring  to  find  it,  he  committed  the 
of  this  act,  QQi  complained  of.  At  the  trial  it  was  contended  that,  under  20  Geo.  3.  c. 
or  at  least  g-j.  g  ^3.  the  defendant,  acting  as  a  person  in  pursuance  of  the  excise  laws^ 
tied  to  it  aa^^^  entitled  to  notice  of  action.  In  this  opinion  the  judge,  before  whom  the 
a  person  ac  cause  was  tried,  concurred;  and  the  plaintiff  was  nonsuited.  On  a  motion  to 
ting  onder  set  the  nonsuit  aside  it  was  urged,  that  the  defendant,  not  being  an  excise  offi- 
an  excise  ofcer,  was  not  entitled  to  notice,  thewords  of  the  statute  being,  that  ^'  no  action 
ficer,  if  he  gh^H  be  brought  against  any  excise  officer  or  officers,  or  any  person  acting 
maka\  ^  under  him  ortfiem,  unless,"  &c.  That  here  neither  the  surveyor  of  excise, 
search  nor  any  other  regular  officer,  being  present  when  the  search  was  made,  the  de- 
though  no  fendant  could  not  be  esteemed  as  acting  in  a  capacity  within  the  protective 
regular  offi  provisions  of  the  statute.  But  the  Court  expressed  a  strong  opinion  against 
ear  he  pres|)^Q  plaintiffs,  and  observed,  that  whether  ho  was  an  excise  officer  or  not,  he 
acted  under  the  excise  laws,  and  was  entitled  to  notice  of  action,  as  prescribed 
by  the  statute.     Rule  discharged. 

notice  in  writing  shall  have  been  delivered  to  hire  or  them,  or  left  at  the  osaal  plaee  of  hia 
oi  their  abode  by  the  attorney  or  agent  for  the  pcrtton  or  persons  who  intends  or  intend  to 
§fL9  out  such  writ  or  pioce;«s  as  aforesaid,  in  which  notice  shall  be  clearly  and  explicitly 
oontained  the  canse  of  action,  the  name  and  place  of  abode  of  the  person  or  persons  ia 
whose  name  sach  action  is  intended  to  be  brought,  and  the  name  and  place  of  abode  of  the 
said  attorney  or  agent,  and  that  a  fee  of  twenty  shillings  and  no  more  shall  be  paid  for  the 
preparing  and  serving  of  tnch  notice.  See  also  23  Geo.  8,  c.  7%,  §.  80,  and  24  Geo.  8, 
i   esa.  2|  c.  47»  s.  88.  ^ 
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5.  Umphblby  v.  M*Lean.  TVl.  T.  1817.  K.  B.  1  B.  &  A.  42.  Bot  tnao 

In  an  action  of  assumpsit,  for  money  had   and  received,  to  recover  back ''®"  agaiiwt 
from  the  defendants,  collectors  of  taxes,  the  difference   between  the  l<*gal  ex-   j  ^     °" 
pense  of  a  distress  tor  arrears,  and  excessive  charges  made  and  obtained  by  recover 
the  defendants,  it  was  submitted  that  notice  of  action,  pursuant  to  43  Geo.  S.  back  eicM 
c.  99.  ought  to  have  been   delivered  prior  to  the  commencement  of  the  suit;»ive  ch«rg 
but  tO'this  objection  it  was  stated,  and  assented    l6  by  the  Court,  that  the  ac-««  ^<"'  »  ^»" 
tion  contemplated  by  the    legislature  is  that  species  of  civil   remedy  which  is  VJ^S'^' 
used  to  obtain  a  compensation  for  a  tortious  act  committed,  not  to  cases  where  ^  99,«'i« 
the  action  is  instituted  fur  omitting  to  do  that  which  ought  to  have  been  done,  not  tn  «o 
i.  e.  return  the  money.     The  statute  only  applies  to  actions  of  tori,  when  the  io  •  aecm 
damages  are  uncertain  and  dependant  upon  the   verdict  j  not  when  a  precise' ""g  *>/  '•* 
sum  is  demanded,  founded  upon  a  contract,   for   the    non-payment  of  which  •^."  °^*'*y 
no  tender  of  amends  could   possibly  be  pleaded.     Rule  to  set  aside  verdict  L*"*   ^°* 
for  the  plaintiff  discharged.  aneeof 

III.  TO  OFFICERS  OF  PUBLIC  COMPANIES.  nd'^rvioM 

Wallace  and  another  v.  Smith,  Treasurer  of  the  West  India  Dock  Com*  „jjjU[*^*g^ 
pany.  E.  T.  1804.  K.  B.  5  East,  1 15;  1  Smith.  346.  S.  C.  S.  P.  Lewis  v.  be  given. 
Smith.  T.  T.  1716.  Holt,  N.  P.  «27.  |   210  1 

The  declaration  stated,  that  the  plaintifis  had  been  brokers  or  agents,  em«  The  ueasar 
ployed  by  divers  consignees  of  property,  &c.   arriving  from  the  West  Indies,  ^f  of  ttt« 
ia  landing  it,   paying  the  neoessary  duties,  and  delivering  it  to  the  respective  ^^'J  l^^\^ 
owners  for  a  reasonable  reward.     That  a  ship  had  arrived,  the  owners  of  ^J?  j^  ^^j 
which  were  accustomed  to  employ  yhe  plaintiBs  as  brokers,  4rc.  but  that  the  tied  io  an 
plaintifis  were  prevented  by   the  defendant's  servants  from  executing  their  action  on 
ooonniseions.     Ptea,  not  guilty.     At  the  trial  it  appeared  that  by  an  order  of  the  caro  to 
the  coart  of  directors,  all  other  brokers  had  been  prohibited  from  acting,  ex-  ***  daya' no 
cept  a  particular  person  appointed  to  act  for  the  company.     A  verdict  was  ta-  Ik^'igSih' 
ken  for  the  plaintiffs;  and  a  rule   nisi  was  obtained  to  set  it  aside  antl  have  a  gg^tj^^Q  ^f 
new  trial;  on  two  grounds:   1.  On  the  general  construction  of  the  statutes  re-  89.  Geo.  9U 
lating  to  the  West  India  Dock  Company;  2.  That  fourteen  days  notice   inc.  69it 
writing  had  not  been  given  to  the  defendant    previous  to   brining  the  action. 
Per  Cwr.     It  is  expressly  required  by  the    184th  section  of  39  Geo.  3.  c.  69. 
'^That  all  actions  to  be  commenced  by  or  against  this  corhpany  shall  be  brought 
by  or  against  the  treasurer  of  this  company;"  and  by  the  185th  section  of  the 
A^me  act  it  ia  provided,  that  no  action  shall  be  commenced  i^ainst  any  person 
for  any  thing  done  in  pursuance  of,  or  under  colour  of  this  act  until  fourteen 
days'  notice  shall   be  thereof  given."     When,  therefore,  the  company  are 
obliged  to  be  sued  in  the  name  of  their  treasurer,  to  say  that  he  is  not  a  person 
within  the  meaning  of  the  act  would  be  to  narrow,  by  construction  the  clause 
without  any  sufficient  reason.     Whether  this  rule  extends  to  assistants,  from 
t)^e  case  of  Irving  v.   Wilson,  4   T.  R.  458.  extremely  doubtful.     But  in  the  The  notice 
present  case,  the  rule  must  be  made  absolute.     Rule  absolute.     See  Everett  to  a  joaiice 
r.  Ooocb,  7  Taunt.  1 ;  Lewis  v.  Smith,  Holt,  N.  P.  C.  27.  of  ihe peace 

IV.  FORM  AND  REQUISITES  OF  THE  NOTICE.  prewrhen* 

I.  Lovelace  v.  Curry.  E.  T.  1798.  K.  B,  7  T.  R,  631.  tareoitbe 

A  rule  had   been  obtained  to  set  aside   a  verdict  in  an  action  for  false  im-  wriior  pre 

*  The  70th  section  enacts  that  if  any  action  shall  be  brooght  against  any  person  for  anj    j  .    . ' 
ihin^  done  in  pnrsaance  of  that  act,  anch  action  shall  he  commenced  within  six  calender  ^^  ^  . 
months  next  after  the  fact  commiued;  iind  no  writ  or  process  shall  be  sued  out  until  oneca-       ..     "^ 
lender  month  next  after  notice  shall  be  given  to  the  dofendani;  end  the  defendant  may  u  ithin     q   ^  r  « 
Che  month  tender  Amends,  and  may  plead  the  same,  f  f  not  accepted  in  bar  of  the  action;  and  ^'^  *e  o   a 
aae  thO'enactmenle  in  the  43  Geo.  3,  c.  99,  s.  70,  that  no  action  shall  be  commenced,  for  "^''* 
aete  done  in  collecting  the  assessed  taxes,  until  one  calender  month  next  after  notice  in  wri- 
ting shall  have  been  delivered  to,  and  left  at  the  nsual  place  of  abode  of  ihe  party  intended 
to  be  sued;  and  see  the  57  Geo.  3.  c.  99,  s.  40.  which  piohibita  any  suit  beincr  commenced 
against  spiritual  persons  fur  any  penalty  or  forfeiture  incarrcd  under  any  of  the  prov  sinnsof         ^ 
that  act,  nntil  a  notice  in  writing  of  the  intended  process  shall  have  been  delivered  to  them, 
or  loft  at  the  porter's  asnal  place  of  abode,  one  calender  month  before  suing  oai  the  same. 

t  And  see  the  statate  89  h  40  Geo.  8,  c.  46,  §  161,  in  which  there  are  similar  provisiooi 
at  to  the  London  Dock  Company. 
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prisoameDt  against  a  justice  of  the  peace,  for  an  act  committed  by  him  in  that 
capacity,  on  the  ground  that  the  notice  given  pursuant  (o  the  ^4  Geo.  2.  c.  44. 
was  insufficient,  as  tt  did  not  express  what  particular  process  the  plaintiff  in- 
tended to  sue  out,  and  the  cause  of  action  intended  to  be  relied  on;  the  Court 
concurred  in  the  validity  of  the  objection,  observing  that  the  question  to  be 
determined  was  whether  or  not  the  terms  of  the  act  24  Geo.  2.  c.  44.  have 
been  compl.cd  with,  and  that  if  (hey  had  not  been  complied  witK,  the  action 
could  not  be  maintained.  That  the  words  of  the  statute  were  clear  and  unequiv- 
ocal, and  required  two  distinct  things;  1st.  That  the  plaintiff  should  give  notice 
r  aw  1  '"^  writing  of  the  writ  or  process  that  he  intends  to  have  recourse  to.  5dly, 
I-  -I  That  such  notice  shobld  contain  the  cause  of  action.  The  plaintiff  not  having 

acted  conformably  to  these  proirisions,  the  notice  given  is  insufiicienty  and  the 
rule  must  be  discharged. 
It  if  not  08  ^'  ^^"^'^  ^*  -^^  BcRcii.   T,  T.  1809.  N.  P.  2  Campb.  196. 

ceflnry  ^"  ^"  action  for  false  imprisonment,   the  notice,  after  describing  the  act  of 

however,    imprisonment,  which  constituted  the  subject  of  the  complaint,  concluded  with 
that  the       a  notice  that  "a  bill  of  Middlesex  would  be  sued  out  against  the  defendant  for 
form  ofae  the  said  imprisonment,  and  that  the  plaintiff  would  proceed  against  the  defen- 
tion  ahoold  j^Q^  thereupon  according  to  law."     This  notice  it  was  contended  was  invalid 
the  notice"  **  '^  ^^^  ^^^  specify  the  form  of  action,  which  under  the  24  Geo.  2.  c.  44.  was 
necessary.     Std  per  Lord   iLllenborough,  C.  J.     A  specification  of  the  form 
of  action  is  superfluous;  all  that  is  rendered  requisite  by  the  act  is,  that  the 
nature  of  the  process  should  be  stated  and  the  cause  of  action. 
3.  Strictland  v.  Ward.  Winchester  Summer  Assizes,  1767.   Reported  in  a 

note  to  Lovelace  v.  Currt,   Vide  supra. 
Bnt  the  The  plaintiff  gave  notice  that  he   intended  to  bring  an  action  on  the  case 

pUintiff  against  the  justice  for  assault  and  false  iniprisonment ;  and  aflerwards  brought 
™^><^f  S'^^an  action  for  trespass  and  false  imprisonment.  Yates,  J.  held  the  notice  in- 
en  notice  of  g^gg^j^Q^^  g^  tending  to  mislead  the  justice  of  the  peace,  who  might  know  that 
action  can  ^^  action  on  the  case  was  improper,  and  such  whereon  the  plaintiff  might  be 
not  declare  nonsuited,  and  neglect  to  tender  amends.  See  Massey  v.  Johnson,  12  East, 
in  another,  67;  Gray  v.  Cookson.  16  East,  13. 

4.  Htobr  v.  Dorrell.  M.  T.  1808.  C.  P.  1  Taunt.  383. 
A  notice  This  was  an  action  of  trespass  against  a  person  in  the  employ  of  the  com- 
pnn>nrtiog  missioners  under  a  local  paving  act;  it  was  objected  that  the  notice  had  refer- 
•d  on  npnr'*^  *®  ^^*  ^^  Geo.  3.  c.  38.  s.  55.  when,  in  point  of  fact,  the  person  on  whom 
ticniaratnt  ^  ^^  served  has  been  appointed  by  the  commissioners  acting  under  30  Geo. 
me  is  not  a 3.  c.  58.  s.  68.  and  consequently  the  plaintiff  could  only  recover  for  an  act 
vailable  aa  done  under  the  former  act,  and  not  under  the  latter;  particularly  as  the  vari- 
a  notice  nn  riance  might  conduce  to  a  misconception  on  the  defendant's  part.  In  this 
•tatate.  opinion  the  court  concurred;  and  a  rule  previously  obtained  to  set  aside  a  dod» 
suit  was  discharged. 

6.  Agar  V.  Morgan.  H.  T.  1816.  Exch.  2  Price.  126. 
The2I5th  section  of  the  Regent's  Canal  Act  enacts,  "that  no  plaintiff  shall 
A  aeparate  f^c^ver  in  any  action  for  any  thing  done  in  pursuance  of  the  act,  unless  notice 
notice  to  in  writing  shall  have  been  given  to  the  defendant  or  defendants,  or  left  at  his, 
each  ofsevher,  or  their  last  or  usual  place  of  abode,  fourteen  days  before  such  action 
•'*'PJ"®"«  shall  be  commenced,  of  such  intended  action,  signed  by  the  attorney  for  the 
be  sued  io^  plaintiff  or  plaintiffs,  specifying  the  cause  of  such  action;  nor  shall  the  plaia- 
trespau  it  ^^^  ^^  plaintiffs  recover  in  such  action,  if  tender  of  good  and  sufficient  amends 
aaflicient  to  s^^^II  have  been  made  to  him,  her,  or  them,  or  to  his,  her,  or  their  attor- 
foood  a  ney,  by  or  on  behalf  of  such  defendant  or  defendants,  before  such  action 
joint  action  brought."  An  action  of  trespass  had  been  instituted  against  several  officers 
Xhem  for^^  *^®  company,  and  a  verdict  found  for  the  plaintiff;  the  notice  was  addressed 
n  tort  com^^  ®®^^  *^  '^®  officers  by  name,  in  the  following  terms:  '1  do  hereby  as 
mitted  in  ^^^  attorney  of,  &c.  for  VV.  A.  of  ^c.  give  you  notice,  that  at,  or  soon  after, 
[  212  ]  the  expiration  of  fourteen  days  from  the  time  of  your  being  served  with  this  no- 
pomance  tice,  or  from  the  time  of  tins  notice  being  let}  at  your  place  of  abode,  I  shall 
of  an  act  of  commence  an  action  against  you  at  the  suit  of  the  said  W.  A.,  and  pro-, 
ceed    thereupon   according  to  law."    It  was  objected  that  as  the  notice 
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was  in  all  respects  several,  and  purported  to  apprise  each  of  the  defendants  of  P>r1iAtn«nt» 
a  separate  action  being  intended  to  be  commenced  against  htm  individually,  al^l^oogh 
and  the  action  brought  being  joint  both  in  form  and  effect,  it  could  not  be"[^,J||g^^®^y^ 
maintained,  as  not  being  the  action  of  which  notice  had  been  given;  which g^Q, ^^o 
must  tend  materiallj  to  embarrass  the  defendants,  and  render  exceed^gly  diffi-  were  after 
cult,  if  not  wholly  impracticable,  the  object  for  which  it  had  been  provided,  ward«  join 
the  tender  of  sufficient  amends;  and  that  therefore  the  plaintiff  ought  to  have  ^^  ^"  '^^  *^ 
been  nonsuited.     In  showing  cause  against  the  rule  for  a  nonsuit,  it  was  argu-  ^^^^^[q 
ed,  that  if  any  difference  could  arise  from  joining  several  together  in  this  ac- 1^^^  notice 
tion  of  trespass,  it  must  operate  in  favour  of  the  defendants,  whose  advantages  to  either  of 
are  enlarged,  and  not  diminished,  by  such  a  mode  of  proceeding;  were  any  them 
of  them  prejudiced  indeed  b^  being  sued  with  others,  the  argument  would  be 
entitled  to  some  consideration.     The  objection,  at  all  events,  would  have  been    . 
obviated,  if  all  the  defendants  had  been  named  in  the  addresping  part  of  the 
notice,  it  is,  therefore,  an  objection  to  the  heading  only,  and  merely  formal. 
Bad  the  action  indeed  been  joint  against  four,  and  the  trespass  had  not  been 
proved  against  all,  that  might  have  afforded  a  colourable  objection;  but  as  a 
trespass  proved  against  several  is  a  trespass  in  each  and  every  one,  the  joinder 
of  the  defendants  cannot  be  an  objection  to  such  an  action,  available  to  either; 
tor  in  actions  of  trespass,  all  the  defendants  are  principals,  and  each  is  liable 
for  the  whole  damage  proved.     Per  Cut,     In  all  cases  of  trespass  the  action 
is  joint  and  several;  and  the  plaintiff  is  not  obliged  to  confine  himself  to  tres- 
passes committed  individually;  for  the  act  of  one  is  the  act  of  all,  and  the  act 
of  all  is  the  act  of  each.     Assuming  this  proposition  to  be  correct,  the  lan- 
guage of  this  notice  is  sufficiently  explicit;  it  is,  '*I  give  you  notice  that  I  shall 
commence  an  action  against  you ;"  this  may  mean  either  alone ,  or  with  others. 
As  to  the  danger  of  the  plaintiff's  receiving  a  two-fold  satisfaction,  one  can- 
not suppose  that  such  a  thing  could  happen  from  separate  tenders;  and  if  they 
were  all  to  tender  satisfaction,  the  plaintiff  would  Have  no  right  to  accept  it. 
A  tender  by  one,  if  accepted,  would  be  a  satisfaction  for  all;  and  it  is  a  com- 
mon plea  to  state  that  the  trespass  was  committed  with  others,  who  have  made 
aatlsraction.  You  could  not  plead  the  non-joinder  of  others  in  abatement.  The 
same  notice  has  been  given  to  every  one  of  the  defendants,  and  is  therefore  in 
effect  a  joint  notice,  because  you  might  have  given  in  evidence  joint  trespas-    .  ^.^'i 
jiesin  an  action  founded  upon  it.  \  '      !'    - 

6.     WiLijAMs  V.  Burgess,  T.  T.   1810,  C.  P.  3  Taunt,  127.  feUon  for  a 

The  plaintiff  had  given  the  defendant,  a  custom  house  officer,  notice  under  trespass  in 
the  S3  Geo.  3,   c.  70,  s.  30,  of  his  intention  to  bring  an  action  of  trespass  the  plain 
against  him  for  having  on  a  particular  day,  broken  open  the  plaintiff's  dwel- tiff's  dwel 
ling-house  in  C.  in  the  parish  of  N.  G,  in  the  county  of  M,  but  the  plaintiff's  >»"8^?J»* 
place  of  abode  did  not  appear  on  any  other  part  of  the  notice.     It  was  ^^^^^'Jl^gqfficieot 
fore  suggested,  and  the  opinion  afterwards  adopted  by  the  Court,  that  as  there  deicripiion 
was  no  distinct  statement  of  the  plaintiff's  present  place  of  residence,  the  mere  of  the  plain 
inference  capable  of  being  collected  from  the  description  of  the  house  where  ttflT'oplaoo 
the  trespass  was  alleged  to  have  been  committed,  was  not  sufficiently  particu- <»l' >bp<l«  ^\ 
lar  or  positive.  |^«  »"»?  ^^ 

7.     Lewis  v.  Smith.  T.  T.  1816,  Holt,  N.  P.  C.  27.  Txmi^' 

In  an  action  of  trover  against  the  defendant  as  treasurer  of  the  -West  India  froo,  ng  ^i 
Dock  Company,  it  was  objected  that  a  notice,  preliminary  to  bringing  the  ac-toroey,  eta 
tion,  had  not  been  delivered  to  the  defendant,  conformable  with  the  39  Geo.  ting  that  he 
3,  c.  69,  s.  185.     This  objection  was   endeavoured  to  be  obviated  by  produc-  win«rneted 
ing  a  letter  addressed  by  the  plaintiff's  attorney  to  the  defendant,  wherein  h«la/proceei 
stated  ^that  he  had  instructions  to  take  legal  measures  if  the  property  claimed  iq^/qqI^,, 
was  not  delivered  up,"  and  by  proving  that  the  attorney  for  the  company  had  a  demand 
acknowledged  the  receipt  of  the  letter,  and  requested  to  see  certain  documents  be  eompli 
connected  with  the  plaintiff's  title.     Sed  per  Gibbs,  C.J.     The  attorney's  «1  ^i»*>»i« 
letter  was  merely  an  application  of  courtesy,  and  not  a  formal  notice.     P^**""J[S^\,tneS5 
tiff  nonsuited.  ofaoilon. 

8.     OsBORN  V.  GouGH,  M.  T.  1803,  C.  P.  3  B.  &  B.  650.  it  is  anffi 

In  case  against  a  justice  of  the  peace  for  tnaliciously  refusing  to  accept  sure-  oient  for 
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tbe  attor     ties  for  the  plaintiff's  appearsDce,  the  notice  of  action  was  endorsed  '* W,  J. 
ney  who     ^f  Birmingham,  in  the  county  of  W.  attorney  for  the  within  named,  W.  O.'* 
noiiee\o  d0  ^  ^^^  ^^^^  ^  verdict  was  found  for  the  plaintiff.     It  was  argued  in  support  of  a 
■eribebim  ^^^^  ^'^^  ^  nonsuit  that  the  statute  of  24  Geo.  2,  c.  44,  had  been  always  rigidly 
•elf  general  construed;  that  the  town  of  B.  was  a  place  of  great  extent,  and  that  the  object 
4y  o?  the     of  the  act  was  to  enable  the  defendant,  without  difficulty  or  loss  of  time  to  find 
^h*  Vi!      ^^^  ^^^  attorney  and  tender  amends;  that  by  allowing  such  a  general  descrip- 
]TjU^^*'Jtion  to  be  a  sufficient  statement  sfthe  residence  of  the  attorney  would  be  frus- 
Birming      trating  the  design  of  the  legislature.     Sed  Per  Cur.     The  proper  interpreta- 
iMja.*'        tion  to  be  put  upon  the  statute  is,  that  if  the  place  endorsed  upon  the  notice  he 
the  true  place  of  the  attorney's  abode,  it  lies  on  the  defendant  to  show  that 
such  description  has  not  afforded  him  the  opportunity^  intended  to  be  given  him 
by  the  act  of  parliament.     In  the  present  case  no  evidence  has  been  adduced 
that  the  attorney  could  not  have  been  found,  if  reasonable  diligence  bad  been 
exercised.     The  true  rule  appears  to  be,  that  such  a  reasonable  notice  ought 
to  be  given  as  will  enable  the  defendant  to  make  a  tender.     The  analogy  be- 
tween notice  of  bail,  and  notice  of  action  cannot  be  sustained.  Persons  offer- 
ing themselves  as  bail  frequently  reside  in  obscure  situations-  and  being  only 
r  A4A  1   A  two  day's  notice,  must  necessarily  be  very  accurate,  or  the  limited  time  of 
Bat  it  mwt  ^°^u^i'7  would  elapse  before  the  bail  could  be  found.     And  although  the  de- 
appMrfroDi  acription  ought  not  to  be  quite  vague,  and  should,  perhaps,  be  stated  with  thai 
the  worde   particularity  which  would  be  sufficient  for  a  venue,  yet,  where  such  a  descrip- 
aied  that     tion  as  the  present  is  given,  no  difficulty  can  arise. 

*»*  ^K**K     ^-     Taylor  v.  Fknwick,  M.  T.  1782,  K.  B.  cited  by  Lawrence,  J.  in  Love- 
SLtoUcL  ^^^^  ^-  C^^^Yy  ^  T.  R.  635;  S.  C.  3  B.  &  P.  563,  a. 

is  dated  is  The  notice  in  this  case  had  been  written  by  the  attorney,  and  signed  by  him 
the  place  of  thus,  ''given  under  my  hand  at  Durham.'^  It  washolden  insufficient,  as  it  did 
the  attor  not  expressly  state  that  Durham  was  the  place  of  the  attorney's  residence; 
h«^''  ^  ^^^  ^^^^  ^^^  statute  having  prescribed  a  particular  form,  that  form  ought  to  be 
A  notice  in  *™F^*<^'^^y  followed,  and  admitted  of  no  equivalent, 
which  the  1^-     St£ars  v.  Smith,  1810,6  £sp.  138. 

attorney  de  In  this  case,  the  notice  to  the  defendant,  a  justice  of  the  peace,  was  signed 
ecribee  him  J.  S.  New  Inn,  London;  when  it  was  proved  that  where  the  attorney  lived 
«eiraaof  was  New  Inn, .  Westminster.  Per  Lord  Ellenborough.  The  plaintiff  must 
llooaM  '*  ^®  called.  See  as  to  this  kind  of  variance,  Goodes  v.  Wheailey,  t  Campb. 
steTd  of*  "^^  5  Goodtitle  dem.  Pincent  v.  Lammiman.  6  Esp.  128;  S.  C.  2  Camph.  274; 
Weitmini  Doe  dem.  Gunston  T,  Welch,  4  Campb.  264;  Williams  v.  Burgess,  3  Taunt, 
ter,  ia  ioaaf  127. 
iicianl.  ___^__„.......^— 

V.    TIME,  HOW  COMPUTED. 
Castle  t.  Burditt,  E.  T.  1790,  K.  B.  3  T.  R.  623. 
^^  Trespass  for  seizing,  &c.  a  quantity  of  tobacco;  plea,  not  guilty.     The  de- 

The  month  fendants,  it  appeared,  were  excise  officers,  and  within  the  protection  of  the  23 
day  en  *     ^^'  ^?  ^'  ^^'  ^'hich  enacts,  "That  no  writ  shall  be  sued  out  against  any  per- 
which  the   "^i^  acting  in  the  execution  of  that  statute,  until  one  calendar  month  next  after 
ootiee  is      notice  in  writing  shall  have  been  delivered  to  him."  The  notice  was  served  on 
Mnred.        the  defendants  on  the  28th  of  April,  and  the  writ  sued  out  on  the  28th  of  May. 
r  315  1  It  was  objected  at  the  trial,  that  the  writ  was  sued  out  a  day  too  soon;  and 
Gould,  J.  being  of  that  opinion,  nonsuited  the  plaintiff.     But  the  Court  of 
Kiog'a  Bench  set  it  aside,  because,  where  computation  of  time  is  to  be  made 
from  an  act  done,  the  day  on  which  the  act  is  done  is  to  be  included  in  the  reck- 
oning.    See  Clayton^s  case,  5  Rep.  I ;  Osboorn  v.  Rider,  Cro.  Jac,  135;  Rex 
T.  Adderlejr,  Doug.  463;  Lacon  v.  Hooper,  6  T.  R.  224;  Giassington  v.  Rawr 
lins,  4  East,  407;  and  see  also  Godin  v.  Ferris,  2  11.   Bl.   14;  Saunders  v. 
Saanders,  2  East,  254;  Cooke  v.  McTavish,  1  Bing.  167. 

fliinyfna  SaCi.— See  tit.  Bail. 

aiUMnO  €tOtttttS.— See  tit.  Declaration. 

flmfna  ]9UaS.— See  tit.  Plea. 
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J.  WHEN  AND  IN  WHAT  MANNER  THE  ADDITION  IS 

TO  BE  STATED  IN  GENERAL,  p.  216. 
II.  STATING  THE   ADDITION  WITH   REFERENCE  TO 

THE  ESTATE  OR  DEGREE,  p.  218. 

III.  TO  THE  MYSTERY,  ART,  OR  TRADE,  p,  220. 

IV.  TO  THE  TOWN,  HAMLET,  PLACE  OR  COUN 

TY,  p.  221, 
V.  CONSEQUENCES  OF  A  DEFECTIVE  STATEMENT  OF 
THE  ADDITION,  AND  HOW  TO  BE  TAKEN  AD- 
VANTAGE OF,  p.  122. 

I.  WHEN  AND  IN  WHAT  MANNER  THE  ADDITION  IS  TO  BE 

STATED  IN  GENERAL. 
I .  Thb  King  r.  Robert  Fielding,  T.  T.  1607.  K.  B.  12  Mod.  199. 

Robert  F.  aAer  being  attainted  by  outlawry  for  bigh  treason  by  the  nanie  The  ttatat* 
of  R.  F.  Esq.  obtained  a  paf don,  and  brought  a  writ  of  error,  assigning  for  pf  •ddiiiooi 
cause,  that  before  and  aficr  the  finding  of  the  indictment  he  was  known  by  I*  *8'°*"" 
the  name  of  Robert  F.  yeoman,  and  not  esquire,  as  described  in  the  indict-  r  '^i^  -i 
ment.  Per  Holt,  C.  J.  It  would  have  been  a  better  assignment  of  error  to  j^„j  j^  ^^^ 
have  recited  the  statute  of  1  Hen.  5.  c.  15.  but  it  will  be  sufficient;  that  actstroing  it, it 
being  a  general  law,  the  Court  will  judicially  take  notice  of  it.  has  been 

2.  Rex  v.  Lord  Brandon,  M.  T.  1686,  K.  B.  Comb.  70.  beldihatan 

Upon  an  indictment  for  a  forcible  entry,  it  was  contended  that  it  could  not     |*'*®"  " 
b«  sustained,  because  the  defendant's  addition  had  not  been  inserted  ct^cord- ^^^  ^^^ 
ing  to  the  statute.     Per   Cur,     An  addition  is  unnecessary,  except  in  theproeeaaof 
case  of  outlawry;  and  if  it  had  been  essential,  it  would  have  been   aided  'by  oatlawry 
the  appearance.     See  2  Hale,  177,  199;  Cro.  Eliz.  148;  C.  C.  C.  35;  Bac.  H««  in  da 
Ab.  Indictment,  G.  2;  Misnomer,  B.  2;  Cro.  Eliz.  148.  fault  of  ap 

3.  Lepiot  V.  Browne,  T.  T.  1703,  K.  B.  6  Mod.  198;  S.  C,  Holt,  141;  S.f!*""^*.- 

.  C.  1  Salk,  7.  IZl^^ 

B.  being  removed  by  Iiaheis  into  the  custody  of  the  marshal,  was  declared  against  A. 
against  by  the  name  of  J.  B.  of,  &c.  in  the  custody  of  the  marshal,  and  plead  B.  of  C. 
ed  in  abatement  that  he  wa»  not  distinguished  from  his  father  in  the  declara- ^hero 
tion,  whose  name  was  the  same,  and  who  resided  in  the  same  town  .  Per  Cur.  Jj*®/®  '■'• 
Had  thi^  been  a  suit  by  original,  and  the  father  and  son  resident  in  different  ^  of  the 
counties,  the  addition  of  junior  would  have  been  unnecessary;  but  this  being  gum^ na„^ 
an  action  against  B.  in  cmtod.  mareschalli,  it  should  have  been  shown  that  the  iheadd^ioift 
father  was  also  in  atstod.  mareschallij  and   therefore  judgment    of  re$pondeai  oftbeaoA 
owier  mnst  be  awarded.     See  Lord  Ray ra.    304;  2   Indl.    670;  Stiles,  394;  io'oU«n 
Holt,   380;    Com.  Rep.  260;  1    Viner,    Ab.    Addition,    n;    1  Com.  I>'g- J^'^j^*** 
Abatement,  f  21.  Th!^Z' 

4.  Earl  op  Banbury  v.  Wood,  M.  T.  1702,  K.  B.  1   Salk.   5;  3   id.   20;  Suoaofade 

Mod.  84;  3  Lord  Raym.  987;  Holt,  41,  S.  C.  fendMit 

In  ^  homine  replegiando^  the  defendant   appeared   and   pleaded  in  abate- n^^  not  b* 

^  An  addition  is  necessary  in  all  original  writi.  in  actions  personal,  appeals,  indictments  '"-  . 
and  pre^entmetitB,  or  in  other  proceedings  upon  which  the  defendant  may  bo  ootlawed;  2  ^  ^ j^^. ^^ 
Leon.  200;  bat  the  plaintiff's  or  prosecator's  addition  need  not,  in  any  case,  be  inserted.  /^^'^ 
See  2  Leaeh,  961;  2  Hale,  142;  Barn,  J.  Indietment:  Bac  Ab.  Indictment,  6.  2.  It 
seems,  that,  efen  »t  common  law,  before  the  statole  of  additions,  it  w^s  necessary  to  etate 
the  rank  and  degree  of  the  Hefendant,  if  he  were  a  knight  or  any  higher  dignity  fin  addition 
to  the  sornamn  and  name  of  baptism;  and  if  be  were  a  lord,  to  sopply  the  place  of  the 
luraame.  So  if  he  were  indicted  in  respect  of  hid  office,  that  addition  shoold  be  gifenbioi. 
Bot  the  Stat.  1  Hfen.  6,  c.  6,  very  mach  extended  this  rale;  by  th  it  statote  it  was  enacted, 
Ibat  in  all  original  writs  of  actionis,  personal  appeals,  and  indictments,  and  in  which  the  eii- 
geot  eball  be  awarded,  addition  shall  be  made  in  the  names  of  the  defendanta,  of  their  es- 
tate, or  degree,  or  mystery,  and  oi'  the  towns,  or  hamleta,  or  places,  and  counties,  of  whioh 
they  are  or  were  conversant;  and  that  if  these  additions  be  omitted,  any  outlawries  founded 
thereon  shall  be  void,  and  the  proceedings  shall  be  abated  by  the  eiceptioo  of  the  party. 
In  the  constraction  of  the  statuKs,  it  has  become  a  settled  rale,  that  the  words  '*  estate  or 
degree"  Itave  the  same  8igni6cation,  and  iaolade  the  titles,  dignities,  trades,  aod  profoMions 
of  all  ranka  and  descriptions  of  men. 
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ment  that  there  was  no  addition  of  place.     The  plaintiff  demurred  ibr  a  reple- 

Tin  ia  not  in  d  armi$\  and  in  actions  vi  d  armu^  process  of  ootlawry  onljr 

will  lie.     Per  Cur.    Process  of  outiawry  lies  in  replevin,  and  the  king  is 

entitled  to  a  fine.     The  words  of  the  statute  of  H.  5.  are  that  in  everjr  origi- 

naly  in  actions  personal,  wherein  process  of  exigent  lies,  Sfc,    Thai  statute  is 

construed  strictly.     In  the  present  case  the  original  replevin  is  m-coimfte/, 

Nsr  io  any  and  we  roust  proceed  on  the  pluriei;  therefore  the  first  replevin  needs  no 

^."^ '''*^  **  addition  within  the  statute;  and  where  the  first  writ  is  without  addition,  it 

tieV^?'ia   ^^^^^^  ^®  necessary  in  the  second;  nay,  the  insertion  of  such  sin  addition 

an  aliat  or  ^ould  vitiate  the  second  writ,  because,  where  any  writ  or  process  is  founded 

pluriei       on  a  former  one,  it  must  not  vary  from  the  first  writ.     See   Cro.  £liz.   869; 

writ,  where 3  Salk.  20;  Holt,  41;  2  Ins*.  665;    4  Mod.    347;  Noy.   136;  26  Hen.   6. 

n«  addition  c.  6;  *i  Rol.  Ah.  835:  F.  N.  B.  220;  Plow.  228;  1  Inst.  128;  26  Edw.  3. 
wasraqair  g.  17. 

origTnal.  ^'  Bennet  V.  PuRCHELL,  M.  T.  1701,  K.  B.  6  Ld.  Raym.  849. 

An  addi  To  an  action  of  asflutnesit  against  the  defendant  by  the  name  of  T.  P.  Esq. 

tion  by  rep  plea  in  abatement,  that  T .  P.  against  whom  the  bill  is  exhibited,  is  a  gentle- 
atatioo  is  man^and  not  an  esquire.  On  demurrer  it  was  contended  that  the  plaintiff 
good  where  ought  to  have  replied  that  the  defendant  was  an  esquire  and  not  a  gentleman, 
by  bill  all  ^^  ^^^^  alleging  it  with  a  habilua  el  repidatus  fmt  was  bad,  because  the  ad- 
(er  where  dition  ought  to  be  true  and  certam:  and  Powell,  J.  inclined  to  that  opinion; 
it  is  bj  ori  but  C.  J.  Holt  said,  that  in  these  cases  the  addition  was  only  a  description 
ginal.  ^e<<  of  the  person,  and  common  reputation  was  sufficient,  the  suit  being  by  bill, 
r  Vi  7'''  But  it  would  have  been  otherwise  on  an  original,  on  which  process  of  out- 
J  •*  .  i  lawry  lies.  See  19  Hen.  6.  c.  51 ;  26  Hen.  6.  c.  66;  11  Hen.  6.  pi.  26. 
Soo'^a  ne  ^'  ^^'^  ^'  Brough,  H.  T.  1784,  C.  P.  1  Vfils.  244. 

rniBinrj  in        '^^  ^^  information  in  the  nature  of  a  quo  toarranlOj  against  the  defendant 
an  inrerma  for  exercising  the  office  of  mayor,  he  pleaded  that  at  the  time  of  exhibiting 
tion  in  the  the  information,  he  was  a  gentleman,  and  not  an  esquire;  abtque  hoc^  that  he 
nataie  of  a  iras  an  esquire.     On  a  motion  to  set  this  plea  aside,  it  was  contended  that  an 
ranto"'^     information  in  the  nature  of  a  quo  tearranto  was  not  within  the  statute  of  ad- 
ditions.    To  which  opinion  the   Court  inclined,  observing  that  there  never 
was  any  process  of  outlawry  upon  an  information  in  the  nature  of  a  9110  war^ 
rantOy  which  19  not  like  a  quo  warranloy  by  original  writ,  which  was  in  use  be- 
fore the  present  mode  of  proceeding  was  adopted.     The  statute  of  additions 
is  to  be  construed  strictly,  and  only  extends  to  cases  where  process  of  out- 
lawry lies. — Judgment,  quod  respondeat  ouster. 
Or  in  ac  .^'  ^"^^^^"r  ^-  PARCEL,  M.  T.  1701,  K.  B.  2  Ld.  Raym.  849. 

tioiM  by  ^  ^"'^  ^^  ^y  ^'^'  egflinst  T.  P.,  Esq.     It  is  no  plea  in  abatement  that  the 

bill.  defendant  is  a  gentleiian,  and  not  an  esquire,  because  the  suit  by  bill,  the 

ir  the  addi  addition,  was  only  a  description  of  the  person,  and  common  reputation  is  suf- 
ueato  prb  ficient  for  it;  but  it  should  be  otherwise  upon  original,  on  which   process  of 
P^*'!*^*  outlawry  lies;  because  the  stat.   H.   5.   requires  an  addition  in  such  case. 
mn!r  ^thm     ^^^  Holt,  C.J.     And  judgment  that  defendant  answer  over. 
^ii^au  8.   The  Kino  v,  Sbmple,  1786,  I  Leach,  420;  S.  P.  3  Salk.20. 

#iia,  and  The  indictment  stated  that  I.  G.  H.  otherwise   Semple,  otherwise  Kene- 

Dot  after  dy,  labourer,  did  feloniously,  &c.  A  motion  was  made  to  quash  the  indict- 
tbe  fint  ment,  because  the  addition  had  been  placed  after  the  alias  dtc/iit,  and  not  afler 
?^?^'  ^"*  the  first  name,  which  was  immediately  granted  by  the  Court.  See  Cro.  Eliz. 
llJill  b?  *^^>  ^^;  2  Ins*-  669;  2  Hale,  171;  Hawk.  b.  2.  c.  26,  s.  70;  c.  2.  s.  126; 
qaaabed.  Bac.  Ab.  Indictment,  G.  2;  1  Saund.  14.  a.  1 ;  Saund.  68;  Arch.  Crim.  pi.  7. 
'Hot  if  ibe  9.  The  King  v.  HAnrfAM,  1787,  I  Leach,  420. 

priaoQer  A  motion  was  made  to  quash  an  indictment  on  the  ground  that  the  addition 

'**?ctmen  *  ^*^  **^®"  placed  after  the  alias  dicluSy  and  not  the  first  name.  Sed  Per  Cur. 
the*derMt '  Alihongh  the  insertion  of  the  addition  after  the  alias  dickts  is  a  clear  and 
it  eared*      manifest  error,  yet  it  is  aided  by  the  prisoner  pleading  on  his  arraignment. 

[  213   I  *^-  Sir  William  Hicks's  case,  M.  T.  1670,  K.  B.  I  Vent.  164;  ».  C. 
If  two  ad  2  Keb.  824. 

ditiona  be       In  an  action  against  the  defendant  by  the  name  of  Sir  William 
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knight  and  baronet,  be  pleaded  in  abatement  that  he  was  never  knighted,  imerted. 
The  plaintiff  moved,  and  obtained  leave,  to  amend.  J"^-®***  **• 

11.  Draycote  v.  Curzon.  H.T.  1698.  C.  P.  1  Lutw,40.  n.  viitrii\he 

In  the  addition  ofthe  estate,  degree,  or  mystery,  by  the  stat.   1   H.  5.  c.   5.  other. 
it  ought  to  be  alleged  as  the  tenant  or  defendant  in  the  action  was  at  the  time  Or  if'h«  be 
ofthe  writ  purchased,  and  not  with  a  nuper  es  nup,  ar  i!^c.l)ecau8e  men  arenot^describ 
frequently  altering  the  place  of  their  habitations.     See   17  H,  4.  c.  28;  ]9<»d  aceord 
Ed.  6.  c.  66;  21  Hen.  6.  c.  3;    38    Hen.  6.   c.   34;  2   Inst.  670;  1  Com.^"«^®)"J 
Dig.     Abatement,  F.  26;  Arch.  Crim.  PI.  8;  1  Chit.  Crim.  Law,  205.    *       «rJrb.tL 
12.  The  King  v.  MiLRT  Graham.  1791.  2  Leach.  547;  S.  P.  2  Salk.  451.  ••late"  Jto, 

The  indictment  stated  the  property   to  belong  to  James  Hamilton,  £sq.  a  dicnit? 
commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland;  it  was  deter- which  a  par 
mined  that  the  more  correct  and  technicdl  mode  of  description  would  have  ty  hold*  m 
been  James  Hamilton,  fisq.  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland;  ^oyconntry 
but  the  Judges  being  of  opinion,  that  in  this  case  the  words  commonly  called  f'oJ  shoidS 
might  be  rejected  as  surplusage,  held  that  the  indictment  was  good.     See  9  noi  j^^ 
Co«  118;  Sty.  173.  stated; 

hence  a  peer, of  Ireland  shoald  not  be  described  by  his  name  of  dignity,  hot  by  his  proper  name.* 

IL  OF  STATING  THE  ADDITION  OF  ESTATE  OR  DEGREE.     . 

1.  Jeffbry  v.  Snow,  Bart.  M.  T.  1686-7.  K.  B.  Comb.  66.  bdSdMw 

The  plaintiff  sued  the  defendant,  describing  him  as  baronet;  the  defendant  inferior  de 
pleaded  in  abatement,  that  he  ought  to  be  named   miles  and  baronet.     i^ergree;andil 
Ctir.     The  superior  degree  necessarily  includes  the  inferior;  and  the  plaintiff  cannot  be 
must  have  judgment.     See  14  H.  6.  16;  2  Inst.  669;  Hawk.  b.  2.  c.  23.  s.^^^^^. 
103;  1  Chit.  Crim.  Law,  206.  S^'n^ata 

2.  Rex.  v.  — .  M.  T.  1678.  K.  B.  2  Show.  84,  ^d. 

This  was  an  indictment  for  a   rescous  committed  by  the  ''wife  of  J.  S."    [  319  ] 
and  others.     It  was  objected  that  the  husband's  addition  had  not  been  insert*  Q«.  If  dee 
ed;  and  that  describing  the  defendant  as  wife  of  J.  S.  of  such  a  parish,  without  cribiag  the 
more,  was  insufficient.  No  judgment  was  given.  See  6  Mod.  68;  9  Edw.  4.  pi.  P^^J  ^^ 
8;  3  Hen.  6.  pi.  31 ;  Dyer,  47;  2  Hawk.  P.  C.  c.  23.  «)  11 1 ;  2  Leon.  183. 'f /'s  "is 

3.  Rex  v.  Bisuof  of  Chester.  H.  T.  1695.  K.  B.  6  Mod.  302;  S.  C.  ^.^^^^nx 

Salk.  660;  Carth.  440.  S.  C.  addiiion.t 

In  error,  on  a  writ  of  quart  hnpediif  the  cause  assigned  for  error  was  a  Calling  a 
Variance  between  the  pleading  and  the  letters  patent;  the  defendant  having  ^^^ift!^ '"^ 
set  forth  a  grant  made  to  W.  P.  tunc  armigeo  posUa  mtitit,  when  upon  oyer  SSi'l^ " * 
ofthe  letters  patent,  they    appeared  to  be  granted  to  W.  F.  mUiii.     Per  Cur  ^^^^ 
The  defendant  could  not  be  a  knight  and  an  esquire  at  the  same  time;  knight 
being  a  word  of  dignity,  and  a  part  of  his  name,  but  esquire  is  not;  the  vari- 
ance is  material,  and  the   plaintiff  must  have  judgment.      See  8  Mod.  84; 
Cro.  Car.  205;  Comb.  66;   1  Show.  304;  Latch.  161;  4  Bac.  Ab.  211. 
4.  The  Queen  v.  Hoskins.  T.  T.  1702.  K.  B.  2  Lord  Raym.  968;  S.  C.  6 

Mod.  o8;   Holt,  41,  con/ra. 

A  motion  was  made  to  quash  an  indictment  for  want  of  a  proper  addition,  "Servant" 
The  defendant  was  indicted  by  the  name  of  J.  S.  servant;  which,  it  was  con-i*  •  g^ed 
(ended,  was  too  general,  and  not  conformable   with   the  stat.   1.  H.  5.  c.  6.  *^^'*'®""^ 
But  per  Cur.     This  is  a  good  addition,  and  sufficiently  certain.  ^  trader 

6.  ELorsepool  V,  Harrison.  T.  T.  1722.  K.  B.  1  Stra.  556.  S,  P.  Smith  y-nk^ybBm 
Mason.  M.  T.  1728.  K.  B.  2  Lord  Raym.  1541;  2  Stra.  816.  ed  oiiher 

In  an  action  by  original  against  the  defendant,  describing  him  as  a  yeoman,  by  hit  do 

*  Thoogh  it  has  been  said,  ihat  an  Iriab  bishop  raighi  be  indicted  by  the  addition  of  hia^®*  ^' 
diocese;  see  21  H.  6,  c.  86;  Hawk.  b.  *2,  c.  23.  s.  109;  I  Com.  Dig.  Abatement,  f.  26; ™*'**. 
Bao.  Ab.  Misnomer,  b.  2.  Qu.  if  this  distinction  is  founded  on  the  difference  between  tem- '^  fr^* 
poral  and  spiritual  dignities;  or  if  it  exists  at  all  since  the  net  of  union?  ^.L      1^     * 

1  The  usoal  and  technical  mode  is  to  describe  a  married  woman  thas:  '*  Mary,  the  wife 
of  Richarl  Roe,  late  ofthe  parish  of  C.  labourer*';  2  Lev.  188. 

t  See  7  Ed.  4,  106;  9  Ed.  4,  50;  where  it  is  ^aid.  that  describing  a  person  as  servant  is 
bad,  unless  it  be  stated  thit  he  was  servant  of  ^ome  particular  and  named  individual.  1 
Com.  Dig.  Abatement,  F.  26;  2  Inst.  668;  Hawk,  b.  2,  e.  2S,  §  111;  Bro.  Add.  5,  42; 
Bac.  Ab.  Indictment,  G.  2. 
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he  pleaded  in  abatement  that  he  was  a  lime-merchant  and  not  a  yeoman;  and 

on  demurrer,  the  Court  held  the  plea  ill,   and  awarded  a  respondeas  ouster^ 

upon  the  ground  that  every  man,  be  he  a  trader  or  not,  haa  a  degree  by  which 

he  may  be  denoted;  and  having  a  degree,  it  is  in  the  election  of  the  plaintiff  to 

sue  him  by  one  os  the  other,  and  if  he  sue  him  by  his  degree,  it  is  not  enough 

^      for  the  defendant  to  say  he  is  of  such  a  trade,  because  he  does  not  give  the 

plaintiff  a  better  writ.     In  this  case  the  defendant  should  have  shown  himself 

to  be  of  a  degree  higher  than  a  yeoman;  and  that  would  have  abated  the  plain- 

r  c^f\  1  **^'^  ^*'*^-     ih\s  was  ruled  upon  the  authority  of  a  former  case,  {vide  post, 

(  ^^  J  p.  221.)  where  a  man  sued  as  yeomen,  pleaded  he  was  a  horner,  and  the  Court 

^   ,  awarded  a  respondeas  ouster, 

coamllli**'  ^'  Brounker  v.  Atkins.  M.  T.  1680.  K.  B.  Skin.  15. 

aiast  be  de  A  countess  dowager  ought  to  be  named  comdissa  dolisaa^  otherwise  the  writ 
fcribed  a^a  will  abate.     Per  Pemberton,  C.  J. 

dowager.'  7.  Messor  v.  Moltneux.  H.  T.  1740.  C.  P.  cited  I  Wila.  245. 

Semb,  An  |n  ^  motion  for  a  procedendo,  an  affidavit  was  produced  wherein  a  person 
eftoQl?Dot  *^®''®*"  named  gentleman,  appeared  to  be  a  barrister;  the  Court  would  not  per- 
be  describ  ^^^  ^^^  affidavit  to  be  read,  because  a  barrister  is  an  esquire  by  his  professiop 
•d  aa  a  geo  or  office.  See  Spellman^s  Gloss.  Armiger;  1  Bl.  Com.  406;  Chratiao's 
*••«*"•       Game  Laws.  132. 

$.  Holt  v.  Ward.  M.  T.  1729.  K.  B,  2  Stra.  850;  S.  C.  Barnard,  K.  B. 

209;  Filz,  175.  275. 
Clarenoi         To  a  declaration  ajfainst  the  defendant  by  the  name  of  K.  W.  Esq.  he 
*"l^_^f!^  pleaded  in  abatement  that  the  late  king  by  letters  patent  created  him  king  at 
of  ibepor    arms,  and  principal  herald  of  the  south*east  and  west  parts  of  £•  et  nomen  ei 
■on.  imposuit  ClarencieuXy  to  hold  tarn  dieu  quam  se  bene  gereret;  uude  he  was  not 

styled  Chreneieuxin  the  bill,  he  prayed  it  might  abate.  The  plaintiff  era?ed 
oyer  of  the  letters  patent.,  by  which  it  appeared  that  he  was  styled  K.  W. 
Esq.  before  the  words  of  the  creation,  and  demurred;  on  argument  it  was  held 
that  this  must  be  taken  not  as  an  addition,  but  as  part  of  his  name,  and'  there- 
fore gave  judgment  to  abate  the  bill.  See  Sir  William  Dethick-^s  caae,  Cro. 
Eliz.  542;  1  Leon.  248.=* 

III.  OF  STATINQ  THE  ADDITION  OF  MYSTERY-t 
f.  Thr  Queen  v.  Hoskins.  M.  T.  1702.  K.  B.  6  Mod.  58";  S.  C.  Holt,  41. 
S.  P.;  7  Edw.  4.  106;  7  Edxy.  4.  50;  3  H.  6.  316;  5  Edw.  4.  32. 
'•Sdrfantto    ^  servant  being  indicted  for  a  trespass,  was  described  as  A.  B.  servant  to  J. 
J.  S.'*  if  a  S.;  exception  was  taken  that  the  word  servant  was  not  a  good  addition, 
good  addi        Per  Holt,  C.  J.  Servant  to  J.  S.  is  a  good  addition,  and  as  certain  as  ''gen« 
•«»»•-  tleman'^    See  8  Mod.  61 ;  Ld.  Raym.  264.  849.  1 170;  Y.  B.  3  Hen.  6.  pi. 

31 ;  9  Edw.  4.  pi.  4ff;  2  Heui  4.  pi.  7;  2  Hawk,  P.  C.  c.  23.  s.  1 12. 
2.  The  Queen  v.  Franklyn.  T.  T.  1704.  K.  B.2Ld.  Raym.  1179. 
I  221  I  ^\^Q  defendant  being  indicted  for  exercising  the  trade  of  senlipstreas,  with- 
Bat  ft  wo  ^jij  having  served  an^  apprenticeship.  Powell  J.  took  an  objection  to  the  in- 
not  Im  de  dictment,  that  the  defendant  was  called  labourer,  which  he  said  was  not  a 
•etibed'M.  gt>od' addition  for  a  woman.  See  2  Inst.  668.  Bro.  Add.  559;  Hawk.  b.  2. 
••rab«arer"c.  23.  ^  1 1 1 ;  Arch.  Crim.  Pi.  8. 

3.  Mason  v.  Bushel.  T.  T.   1721.  C.  B.  8.  Mod.  51. 
Yeamaa^        The  defendant  being  sued  as  a  yeoman,  pleaded  that  he  was  a  horner,  and 

for  horner  traversed  that  he  was  a  yeoman.  Evre,  Jt.  was  of  opinion  that  the  defendant 
in  aot  ft  mB     ^  ^  '  '^ 

addition  at         ^°®  ^''^*  ^^^*  ^'^*  &^'*  3^®«  l^^c.  Ab.  Misnomer,  B.  3;  from  which  it  appears  that  gen* 
the  defend   ^l^<"^n  '^"d  esqaire  are  controvertible  terms  and  may  be  used  for  each  other  wUhoat  variance. 
ant  may  bo     .^  Mystery  means  the  defendaniN  an,  trade,  or  occopalion,  soch  as  merchant,  noorcor, 
toed  by  bio'*^'^''*  P^"*^  cterk.  schoolmaster,  hdflbandman,  laboarer,  or  the  like.  2  Hawk,  c.  28,  s.  111. 
degree  or     ^  *  ^^^  ^*^^  \^^  trades,  he  may  be  Boed  of  either;  2  Inst.  668;  bat  if  a  man  who  is  ft 
mysterjr      g^ntloi^n  hy  birth,  be  a  tradesman,  he  should  be  named  by  his  worthier  addition  of  gen- 
tleman; ib.  669;  in  all  other  cases  he  may  he  indicted  by  his  addition  of  degree  or  mystery, 
at  iho  option  of  the  prosecutor.      See  8  Mod.  52,  25;  1  Stra.  556;  2   Stra.  816;  2  Lord 
Raym.  1561. 

t  Although  *'  yeonian."  and  "  labourer,"  are  both  valid  additions;  yet  whether  the  ap. 
pellaiioD  of  "farmer"  is  good,  is  eztremely  questionable;  the  better  opinion  appears  to  be 
that  i|  is  not  so,  becaose  it  ta  of  eqaivooa)  signification;  and  if  any  art  bo  implied  by  it,  the 
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ought  to  have  given  the  plaintiflTa  better  writ,  in  the  same  species  of  addition; 
but  Pratt,  C.  J.  doubted  whether  it  was  necessary  to  be  in  the  same  species. 
See  2  Ld.  Raym.  1541;  1  Stra.  556;  2  id.  826;  Com,  371. 
4.  Robinson  v.  Mead,  T.  T.  n22,  C,  P.  1  Com.  371.  S.  P.  Smith  v.  Ma- 
son, 2  Stra.  810;  2  Ld.  Raym.    1541. 
In  trespass  for  an  assault  and  battery,  the  defendant  pleaded  in  abatement  A  plealh 
that  he  was  not  a  gentleman,  as  named  in  the  process,  but  a  mercer.  To  which  't^**^?^]?* 
plea  the  plaintiff  demurred;  because  he  had  only  shown  his  own  condition  ^ith-jj^^^*,  ^g" 
out  his  degree.     Per  Cur,    The  plea  is  good;  for  stating  he  is  a  mercer  is ^  gentle 
equivalent  to  stating  he  is  a  merchant.     Judgment  for  the   defendant.    See  1  man,  bat  a 
Stra.  1.  656 1  1  Com.  Dig.  35.  mercer,  is 

IV.  OF  STATING  THE  TOWN,  HAMLET,  &c.*  ***'''*" 

1.  CoRTisos  V.  MuNoz,  H.  T.   17r31,  K,  B.  2  Stra.  924,  S.  C.  2  Barnard, 

K.  B.  95. 

The  defendant  was  sued  by  a  special  original,  with  the  addition  of  late  of  A^iiienof 
London,  merchant;  to  which  he  pleaded  that  for  four  years  before  he  was  resi-'Wafe  of 
dent  at  Whitechapel,  in  Middlesex;  and  traversed  that  he  was  a  resident  in  I^"*"*    ,^ 
London  at  the  time  of  the  writ.     An  affidavit  in  verification  of  the  plea  was  "®'f °*JJ^, 
annexed.     On  motion  the  plea  was  set  aside,  for  by  stat.  1  Hen.  6,  c.  6.  theS^^^'j^^t. 
plaiatiflT  has  hia  election  to  describe  him  of  the  place  in  which  he  lately  resi- be  comm* 
ded;  the  words  being  de  villes  et  counties  ou  its  Jtteronl  ou  sonl.     See  2   Inst,  rant  in  Mi4 
670;  Hawk.  b.  2.  c.  23.  ^119;  Com.  Dig.  Indictment,  G.  I ;  Bac.  Ab.  Mis-dl»eex.t 
nomer,  B.  4;  and  see  the  observations  of  Lord  Kenyon,  in  the  King  v.  Yar-  C  ^^  J 
d©ll,4T.  R.  641,  '^i!  »•*•?• 

2.  Shields  v.  Cuthbertson,  M.  T.  1741,  C.  P.  Barnes,  162.  defwIidMt 

Defendant  pleaded  in  abatement,  and  traversed  the  inhabitancy;  the  plaintifiTjg  eonven 
demurred,  and  objected  that  the  statute  of  additions   expresses  the  word   con-  ant  is  saffi 
Tersant;  that  Rastall,  and  the  old  entries,  are  so.     Indeed,  some  modern  en-cient  addi 
tries  are  commorant,  but  none  inhabitant;  and  the  objection  was  held  good;   a  |loii,tbo«gh 
inaQ  may  lodge  in  one  parish  and  work  in  another;    he  is  conversant  where  he  ^^^\  "*' 
works.     See  Bac.  Ab.  Misnomer,  B.  4.  morant  nor 

3.  Shelly  v.  Wright,   H.  T.  17.36,  C.  P.  Barnes,  338.  inhabitant. 

In  the  margin  of  the  declaration  the  word  Middle.sex  was  inserted,  and  de-  Thecoanty 
fendant^s addition  was  described  as  late  of  Westminster,  without  saying  in  the"  ''•'^" 
county  aforesaid.     Defendant  pleaded  in  abatement  that  it  did  not  appear  by  ™  ^J'?/ 
the  declaration  at  what  place  he  was  commorant.    Plaint  (T  moved  to  set  aside  ^^^^^^ 
the  plea,  and  obtained  a  rule  to  show  cause,  which  was  a(\erwards  discharged. 
JBSf  fer  Cur,     It  is  not  usual  to  set  aside  such  pleas  upon   motion.     Plaintiff 
may  demur  if  he  thinks  fit.     See  2  Inst.  169,-  Hawk.  b.  2.  c.  25.  s.  120;  Com. 
Dig.  Indictment,  G.  2;  Bac.  Ab.  Misnomer,  B.  4;  Arch.  Crim.  Pi.  9. 

V.  CONSEQUENCES  OF  A  DEFECTIVE  STATEMENT  OF  THE^ 
ADDITION,  AND  HOW  TO  BE  TAKEN  ADVANTAGE  OF.||       V"*  Th 

1.  TheKjng  V.  Sir  Henry  Bond,  Bart,  T.  T.  1697,  K.  B.    12  Mod,  1 98 ;  defendant '• 

S.  C.   1  Lord  Raym,  845;  S.  C,  Andr.  146.  addition  in 

A  writ  of  error  was  brought  to  reverse  an  outlawry  for  high  treason;  assigOi-tn  indict 

term  *<ha8btndnian"  is  the  proper  description.     See  2  Inst.  668;  Bro.  Add.  10;  Hawk.  k.  °>®"^  ^?^. 

2,  e.  28.  4  1 16;  Bac.  Ab.  Mi>noroer,  B.  S.  It  mjiy  be  proper  to  add,  that  epithets  wktcb  ""-j  "  i^ 
charge  the  defendant  with  improper  or  unlawful  practices  cannot  be  adopted,  as  mainiainer,  ^^  j'l!"  ^ 
eitortioner,  &c  2  Inst.  668;  Boc.  Ab.  Misnomer.  B.  8;  Indictment,  G;  2  Bro.  Add.  %;  *  ?  .ii 
Hawk,  b.  2.  c.  28,  §  1 16;  C  C.  G.  86.  *     ,    .of 

*  The  defendant  shoold  always  be  described  as  of  the  town  or  hamlet,  or  pinec,   and  v^°^"S® 
eooBly  of  whieh   he  was  or  is,  or  in  which  he  is  or  was  conversant.      Sea  2   Inst.  669;  ^°*  ^"ot. 
Hawk,  b.  2,  «.  28,  S.  20;  Com.  Dii{.  Abatement.  F.  25;  Bac.  Ab.  tiu  Misnomer,  and  Ad- 
dition, Q.  8;  1  Chit.  Crim.  Law,  208;  Arch.  Crim.  PI.  8. 

t  it  is  laid  down  that  if  a  m»n  be  described  as  of  A.  late  of  B.  proof  of  either  allegation 
may  be  admitted.     Hawk,  b.  2.  c.  28,  S.  119. 

I  In  criminal  proceedings,  if  ihe  indictment  does  not  describe  the  defendant  by  any  ad- 
dition of  place  or  deg'-ee.  it  is  defective  nn  the  fnco  o\'  it,  and  (he  defendant  mny  plead  ia 
abateroent.  Or  if  the  defendant  be  misnamed,  or  his  addition  of  degree  be  misstated,  wbic|| 
ia  an  eztriasic  objection  not  apparent  oa  the  face  of  the  indictment,  the  defendant  may  plead 
this  alio  ia  abatement;  bat  lor  objections  apparent  on  the  face  of  the  iodielment  itselfi 
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ing  for  cause  that  the  statute  I  H.  5.  c.  5.  requires  that  every  mystery,  or  de- 
gree, and  place  of  abode,  and  that  in  the  indictment  he  was  not  described  by 
the  title  of  baronet  or  any  other  sufficient  addition,  nor  was  the  place  of  his  a- 
bode  stated.     Per  Cur.     The  defendant  has  an  election,  either  to  take  advan- 
[  2M  1  tage  of  the  exception  to  the  indictmc^iit  for  want  of  an  addition,  or  to  wave  it, 
and  plead  the  kinnr's  pardon;  for  the  indictment  ought  not  to  be  quashed,  un- 
less the  prisoner  elects  to  take  advantage  of  the  defect.     See  4  I^on,  121 ;  2 
RoL  Rep.  -225;  Kilw.  26-,   1  Vent.  338;  Latch.  109;  2  Stra.  1218. 
A  plea  that^^  L^TT  V.  Mills,  H.  T.  170^,  I  Sa!k.6;S.  C.  6  Mod.  I05;2  L.  Raym,  1014. 
L  a  kni"hf  ^-  ^  Jefferts  v.  Snow,  M.  T.  1686.  Comb.  65. 

moat  BUte       Defendant  pleaded  in  abatement  qiiod  suacepit  ordinem  tnilitaremet  jam  miles 
that  he  was  ^'^^';  '^nd  upon  demurrer  a  rcsponiUas  ouster  w?i3  awarded,  because  it  wmoot 
so  at  the  ex  averred  that  he  was  a  kinght  before  or  at  the  time  of  the  bill  exhibited, 
hibhion  uf  4.  Nash  v.  Battersbt,  T.  T.  1702,  K.  B.  2  L.  Raym.  186,-  S.  C  6  Mod,  80. 
J"*^*'*-.  In  debt  on  bond  the   plaintiff  declared  by  the  name  of  E-  M.   gentleman; 

to^plwTm P'®*'  negativing  this  fact;  to  which  the  plaintiff  demurred,  and  held  bad,  be- 
abatemeat  cause  it  amounts  to  a  confession  that  the  plea  is  true,  and  then  the  parties  are 
of  roUaddi  not  the  same  as  mentioned  in  tlie  declaration.  Ho  ou£rht  to  have  replied  that 
tioniiao  he  is  a  gentleman.  See  5  IMod.  364;  Skinner,  15;  1  Lutw.  238;  8  Mod.  51; 
•dmiaaioB    Com.  371;  Stra.  556;  3  P.  Wms.  62;  12  Mod.  249, 

•ritatrum.^   Smith  v.  Mason,  M.  T.  1728,  K.  B.  2  Ld.  Raym.   1541;  S.  C.   2  Stra. 

816.   S.  P.  Warner  v.  Irby,  T.  T.  1704-5,  K.  B.  2  L.  Raym.    1178, 
A  plea  of  Mason  v.  Bushell,  T.  T.  1721,  8  Mod.  52. 

niaadditioii  "^^  defendant  was  sued  by  the  addition  of  gentleman,  and  pleaded  in  abat&r 
mast  ihow  meht  that  he  was  a  merchant,  and  not  a  gentleman.  On  demurrer  the  Court 
the  defend  ordered  the  defendant  to  answer  over,  for  the  plaintiff  has  his  election  to  sue 
•■^*f ,"ght  jiim  either  by  his  narpe  of  degree  or  mystery;  and  this  writ  being  brought  by 
additton.     j|^g  addition  of  his  degree,  he  ought  to  have  shown  what  degree  he  was  of,  th^t 

the  plaint  if)' might  have  a  better  writ. 
Leave  to  a  ^'  ^^^^^^  ^'  Germain,  E.  T.  1702,  K.  B.  1  Salk.  50;  S.  C.2  L.  Raym.  859. 
mend  after  I^bclaration  against  Sir  J.  G.  knight.  The  defendant  pleaded  in  abatemeat 
plea  of  mia^^^^  ^^  ^^^^  ^  knight  and  baronet;  the  plaintiff  replied  that  he  was  a  knight,  &c. 
addition  re  A  motion  was  made  for  leave  to  amend,  but  denied,  because  there  was  nothing 
fased.  Qu.  to  amend  by,  and  the  defendant  had  taken  advantage  of  the  fault.  See  Garner 
y.  Anderson,  I  Stra.  11;  Richards  v.  Brown,  1  Poug.  114. 
6.  Rex  v.  Sewarp,  H.  T.  1726,  K.  B  2  Stra.  739;  S.  C.  2  L.  Raym.  1472. 
BatgraotM  Information  against  the  defendant  for  challenging  a  person  to  fight.  The  der 
J^*|"^|!~^  fendaut  pleaded  in  abatement  that  he  was  a  surgeon,  and  not  a  gentleman,  as 
lloQ,  he  was  styled  in  the  information;  and,  upon  debate,  the  Court  gave  leave  to 

amend  the  information,  upon  payment  of  costs.     See    1  Stra.    1 1;  Ca,  Temp. 
Hard.  44.  7  T.  R.  698;  3  M.  &  S.  459;  Imp.  C.  P.  228;  2  Arch.  P.  K.  B, 
r  224  1  209;2  Tidd,  729.  7th  ed. 
When  aira^.     HoRSPooLB  V  Harrison,  T.  T.  1722,  1  Stra.  556.  S.  P.  Smith  v,  Maso.^, 
der  ia  saed  M.  T.  !7'->8,  K.  B.  2  Ld.  Raym.  1541 ;  2  Stra.  816. 

as  a  jto  In  an  action  by  original,  the  defendant  was  described  as  of,  he.  yeoman; 

cannot        *^  which  he  pleaded  in  abatement,  that  he  was  a  lime  merchant,    and  not  a 
plead  heia  y^O"**"-     Demurrer  to  plea.      Per  Cur,  This  plea  is  bad,  and  a  reapondeoM 
of  apartica^i''^  °)ust  be  awarded.     Every  individual  has  a  degree  by  which  he  may  be 
lar  trade,     known;  and  having  such,  if  he  be  in  business  also  the  plaintiflT  has  his  elec- 
thoDgh  he   lion  to  sue  him  by  his  degree  or  by  his  mystery;  it  is  not  enough  for  the  defea- 
^at  he  U    ^^^^  ^^  ^^^  *^*^  ^®  *^  "^"  particular  trade,  because  he  does  not  thereby  give 
of  a  higher*^®  plaintifl'a  belter  writ;  the    defendant  should  have  shown  himself  of  a  de- 
degree,       g""©®  higher  than  a  yeoman,  which  would  have  abated  the  plaintiff's  present  • 
withont  reference  to  nnj  cxtrin$<ic  c.iQse,  it  is  more  ai^aal  to  move  to  qoash  it,  or  todemor. 
In  civil  proceedings,  n»  oyer  of  ihe  writ  or  plaint  cannot  now  be  craved,  and  aa  it  is  nqner 
ceasary  lo  ingert  the  defendant's  addition  of  pince  or  degree  in  any  declaration,  (3  B.  &P. 
895,)  no  advantai^e  can  be  tnken  in  pleading  of  a  migtake  of  ihe  addition  in  the  precipe  or 
original,  anless  the  misaddiiinn  be  annessarily  inserted  in  the  declaration,  in  wh  ch  caae   it 
mighl  be  open  to  the  defendant  lo  picod  in  abaitemenl.     See  I  B.  4"  P.  64?;  3  B.  &  P.  J9fc 
I  Sapad.  318,  a.  n.  3;  2  Saund.  209,  a.  r.  1;  6  Taunt,  6^. 
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writy  and  given  liim  a  better.     See  8  Mod.  5^;  S  Ld.  Raytn.  1 178;  Bl.  Com. 
303;  2  SCra.  816;  Com.  Rep.  371;  9  Ld.  Rajm.  641. 

8.     Robinson  ▼.  Mead,  T.  T.  17^,  1  Com.  Rep.  371.  q^|,  ^^ 

The  defendant  pleaded  in  abatement  tbat  be  was  a  mercer,  and  not  a  gentle-  Jq  abate 
maa,  as  named  in  the  writ;  to  which  the  plaintiff  demurred.     Sed  wm  atlocn-  ment,  that 
fur;  for  here  the  defendant  denies  absolutely  the  addition  given  him  by  the  tbe  defend 
writ,  and  then,  noii  constat  de  persona,  for  Thomas  Mead,  mercer,  and  not  a""*  **  a"**! 
gentleman,  cannot  be  Thomas  Mead,  gentleman.     It  is  true  that  the  statute  i^MntlemftB 
of  1  H.  5,  c.  5,  requires  only  that  in  original  writs  an  addition  shall  be  made  of  ^  Damed 
the  defendant's  estate,  degree,  or  mystery,  and  therefore  it  is  sufficient,  where  io  the  writ 
a  defendant  has  several  additions,  to  give  him  the  one  or  the  other,  or  to  give  ii  good, 
him  the  addition  of  his  degree  or  mystery,  or  both;  but  when  the  defendant 
has  no  such  addition  as  given  him  by  the  writ,  he  may  plead,  as  here,  qttod 
noil  ni  generostiSy  nee  wucepity  nee  fuii  de  e^adu  generon-,  which  the  plaintiff 
coofessM  by  his  demurrer;  and  when  by  his  plea  in  abatement  the  defendant 
denies  the  addition  given  him  by  the  plaintiff,  he  is  obl'ged,  by  the  rules  of  good 
pleading  to  show  his  addition  by  which  he  might  be  sued;  and  therefore,  38  H. 
6,  36,  the  defendant  pleaded  that  he  was  a  merchant,  et  non  generosus^  and  it 
was  holden  good. 

9.     Perrt  v.  Tompkin,  T.  T.  1734,  C.  P.  Prac.  Reg.  5. 

A  plea  in  abatement  had  been  filed  for  want  of  the  defendant's  addition,  but  gg„^^^  p|^ 
without  an  affidavit  being  annexed  to  verify  its  truth.     In  consequence  of  this  of  q^  '^4^ 
omission  the  plaintiff  signed  judgment.     A  motion  was  made  to  set  the  judg-  tiea  iieed 
meat  aside,  on  the  ground  that  the  truth  of  the  plea  appeared  on  the  face  of  the  Bot  be  veri 
record.     Rule  to  show  cause  granted.  ^«j**^ •** 

II.     Shelly  v.  Wright,  H.  T.  17S6,  C.  P.  Barnes,  M8.  |  tj35*l 

Defendant  pleaded  in  abatement,  that  it  did  not  appear  by  the  declaration  *t^  pi^^f 
what  place  he  was  commorant.     Plaintiff  moved  to  set  aside  the  plea,  and  ob-  miudditioa 
taineda  rule  to  show  cause,  which  was  afterwards  discliarged,  the  Court  ob-wUI  not  be 
serving  that  it  was  not  usual  to  set  aside  such  pleas  on  motion,  but  that  theietuideen 
plaintiff  might  demur.  moiioD,  boi 

13,    Thb  Kino  v.  Haddock,  H.  T.  1737,  K.  B.  And,  138.  dtmarred 

On  arguing  a  demurrer  to  an  indictment  for  a  nuisance,  an  exception  was  i^^ 
iaken,  that  the  defendant's  addition  had  not  been  inserted  as  required  by  the  I  Scmh, 
Hen.  5,  c.  6,  but  it  was  contended,  on  behalf  of  the  plaintiff,  that  according  to  wh«re  there 
the  practice  of  the  Court,  the  defendant  could  not  move  to  have  the  indictment  if  ^^  *ddi 
cpiasbed,  it  being  for  a  nuisance.     Lee,  C.  J.  said,  there  is  a  great  difference  *'?^*'*.** 
between  the  cases  where  there  is  a  false  addition^  and  where  it  is  totally  omit-  ^    ^^ 
led;  if  it  be  a  false  one,  it  must  be  pleaded,  because  that  is  a  matter  extrinsic,  quashed; 
and  if  the  party  has  complied  with  the  act  by  giving  an  addition,  a  misstate*  bot  where 
ment  in  it  cannot  be  taken  advantage  of  otherwise  than  by  plea,  where  the  de<-  there  ii  a 
fendant  must  give  his  true  name.     Rut  where  there  is  no  addition,  the  Court  f^l'o.ftddi 
may,  upon  motion,  quash  the  indictment.     The  question  then  is,  whether  there  {J*  pieJS^ 
t>e  any  diiierence  between  a  motion  to  quash  an  indictment  for  want  of  an  ad*  )„  ^bate 
ditio0,  or  taking  an  exeeption  at  the  bar,  (as  may  certainly  be  done,)  and  tak-  meat, 
fng  advantage  thereof  by  demurrer;  I  think  the  defect  may  be  takenadvan- 
tage  of  upon  demurrer,  as  well  as  ore  tenua^  at  the  bar.  Probyn,  J.  was  of  the  Wbareade 
same  opinion;  but  Page  and  Chappel,  Js.  differed  as  to  the  propriety  of  taking  feadem  bad 
advantage  of  it  by  demurrer;  and  no  final  judgment  was  ever  given.     See  the  •  «'•«•  «d 
Sing  V.  Warren,  I  Keb.  883;  1  Chit.  Crim,  Law,  439.  447.  dHwRivea 

13.     Hole  v.  Finch,  H.  T.  1769,  C.  P.  2  Wils.  138.  «i'!Iirbot** 

The  defendant  had  been  sued  by  the  addition  of  esquire,  instead  of  doctor  g^^e^a  bail 
in  physic,  in  the  capiat,  and  had  given  a  bail  bond  by  his  right  addition;  the  bpnd  his 
plaintiff  afterwards  declared  against  him  by  the  addition  he  had  assumed  in  the  right  addi 
bail-bond.     A  rule  was  obtained  to  set  aside  proceedings,  but  Per  Owr.     We *j*"* ,*?*.-. 
cannot  interpose,  and  set  aside  the  proceedings  for  irregularity;  for  '^  ^^^If^JfJlJlX^ 
defendant  will  take  advantage  of  a  variance  between  the  writ  and  count,  he  declared  a 
muat  demand  oyer  oCthe  writ,  and  show  it  by  plea  to  the  Court.    One  reason  agaloaibim 
why  he  should  not  interpose  is,  that  afier  the  defendant  has  appeared,  and  is  in  by  his  right 
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aiditioB,  court,  there  is  mn  end  to  the  mesne  process;  and  if  the  defendant  craves  over, 
ib«Co«rtr«j^  must  be  of  the  original  writ;  he  cannot  have  it  of  the  mesne  process.  If  ap- 
^1^  ^^  plication  was  to  be  made  to  the  master  of  the  rolls,  he  certainly  would  not  re- 
proea^d  ^^^^  ^^  order  right  originals  to  be  made  out  in  both  these  cases.  See  Gonld  v. 
ingg,  Barnes,  3  Taunt.  504;  Meredith  v.  Hodges,  2  N.  R.  453;  Smithers  v.  Smith, 

[  a»6  1  Willes,  4G1;  Barnes,  94,  S.  C.   Linch  v.  Hooke,  I  Salk.  7. 
A  plM  that  14.     Gray  v.  Sidneff,  43  Geo.  3  E.  T.  3  B.  &  P.  395. 

tiMraifliio       Id  this  case  no  addition  was  given  to  the  defendant,  either  in  the  recital  of 
n  lodela^^^  writ,  or  in  any  part  of  the  declaration;  in  consequence  of  which  defendant 
dant  eitbar  P'®^^®^  ^^^  statute  of  additions,  1  H.  5,  in  abatement;  and  prayed  judgment 
in  ibe  writ  of  the  declaration,  and  that  the  same  might  be  quashed.     A  rule  nisi  was  ob- 
or  deekra  tained  to  show  cause  why  jodgment  should  not  be  signed  as  for  want  of  a  plea, 
tion,  eooela  p^r   Cur.     The  proper  mode  of  procedure  in  this  case  would  have  been  to 
dine  with    i^^y^  signed  judgment,  as  for  want  of  a  plea,  and  thus  have  put  the  defendant 
dMlaAtion  ^^  i^Mv*  to  have  it  set  aside.     There  is  not  a  single  case  in  which  it  has  been 
b« qaasbed,  held  necessary  to  insert  an  addition  in   the  declaration;*  and  according  to 
is  a  nallitj.  Murry  v.  Hubbart,  1  B.  &  P.  645,  advantage  cannot  be  taken  after  appear- 
ance of  a  misnomer  in  the  mesne  process.     Rule  absolute.     See  1  H.  5,  c. 
5;  Bennett,  v.  Purcell,  2  Ld.  Raym.  849;  Banbury  v.  Wood,  1  Salk.  5;  John* 
son's  case,  2  Roll.  Rep,  225;  Shelly  v.  Wright,  Barnes,  338;  Hughes  v.  Al- 
varez, 2  Ld.  Raym.  1409;  Cave  v.  Aaron^  3  Wils.  33;  Murray  v.  Hubbart, 
Vafiaaeeba  i  B.  &  P.  645. 

iTaTwrit    ^^'     I>**HONs  V.  Head,  E.  T.  1806,  K,  B.  7  East,  383,  3  Smith,  363;  S.  C. 

and  eoiiot       ^^  defendant  being  sued  by  original,  pleaded  in  abatement,  the  want  of 

eaanot  be    nn  addition  in  the  original  writ,  without  first  craving  oyer  of  it.     A  rule  was 

pleaded*      obtained  for  the  defendant  to  show  cause  why  the  plea  should  not  be  quashed, 

the  rale  to  reply  discharged,  and  the  plaintiff  be  at  liberty  to  sign  final  jadg- 

ment.     Per  Cur,     Although  oyer  of  an  original  writ  is  never  granted,  yet 

such  a  plea  cannot  be  pleaded,  without  first  craving  oyer;  and  as  that  now 

^  cannot  be  obtained,  these  pleas  are  no  longer  sustainable.      Rule  absolute. 

See  5  Com.  Dig.    123;  Pleader,  P.  2;  I  Com.  J)ig.   42.  Abatement^  H.  1; 

Vanderplank  v.  Bankes,  2  Wils.  85;  Hole  v.  Finch,  id.  395;  h  Saund.  318, 

n.  3;  Boats  v.  Edwards,  Doug.  227;  Murray  v.  Hubbart,  3  B.  &.  P.  395; 

A  minddt  Gray  v.  Sidneff,  1  id.  645;  Wallace  v.  the  Duchess  of  Cumberland,  4  T.  R. 
iion  mihe  3^1''  ' 

tfrffVa^  ^  ^^-     BR^^  ^-  Hali-er,  E,  T.  1818,  C.  P.  5  Moore,  213. 

Slea  in  a         The  defendant  in  the  affidavit,  verifying  the  truth  of  his  plea  in  abat^aaent, 
at6ment,ia  described  himself  as  of  '^Clifford,"  instead  of  "Clifford's  Inn."     A  rule  md 
00  groaad    was  obtained  to  set  the  plea  aside,  on  the  ground  that  there  was  no  sufficieat 
^V^y^^^  addition  in  the  affidavit;  but  Pef  Cur,     The  plaintiff  might  have  considered 
•ida.^  ^  ^  ^^  P'*'^  **  *  nullity;  and  signed  judgment,  but  we  cannot  set  it  aside  on  this 
I  207  1    irregvlarity.     Rule  refused.     Vide  post,  tit.  Affidavits 

If  there  ba  ■  ■      ■ 

aa  ajoom    ftll|DltinilllCllt*  See  also  Inquiry,  Writ  of;  Sessions;  Trial,  Notice  of. 

meat  ad  \ .     Memoranoum,  H.  T.  1665,  K.  B.  Sid,  276. 

^^*  A  toTBi  was  adjourned,  except  only  the  two  last  returns,  to  Windsor.  Those 

iimMl Wiad  ^^®  r^^ums  cannot  be  held  at  Westminster  by  re-adjournment,  because  by  the 

•orihera    ^^  adjournment  the  day  in  court  is  the  quarto  die  po$t\  and  consequently  only 

aanaat  be  a  pait  of  the  return  would  be  adjourned,  which  would  he  irregular.  See  1  Com. 

f»-adjo«ra  Dig.  Abatement,'  A.  3;  2  Vin.  Ah.  112;  4  E.  4,  20;  5  £.  4,  112,  130;  Dy. 

meat  form   I86,  pi.  68,  126,  pi.  38. 

WmdMr  teg      The  Kmo  v.  MinnLBTOir,  E.  T.  1654,  K.  B.  T.  Raym.  415;  S.  C.  I 

Jf  ~*""^'  Keb.  867,  879. 

Adjoera  '^^  defendant  had  been  indicted  at  Guildhall,  London,  and  the  sessions 

nant  of  the  there  bad  been  adljourned  to  the  sessions  at  Justice-hall:  the  defendant  was 

BCMioiM      tried  at  the  latter  place,  and  judgment  given  against  him.     On  a  writ  of  error 

aheiildtfe    being  brought  it  was  assigned  for  cause  that-all  the  adjournments  of  the  ses- 

tif^tanae.         *  ^*  practice  it  is  anataal  and  injadicioafl  to  insert  the  addiiioa  of  the  dafendaal  ia  the 
deelaiatioa*    See  1  Saand.  818,  a.  n.  3;  2  Saoad.  S99,  a.  n.  I. 
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flions  were  in  the  preter-tense.     But  by  the  Court.     It  is  the  usuftl  coafse  in  An  appear 
iodictmeatB,  and  therefore  well  enough.     Judgment  affirmed.  ancecaDnot 

3.  ANovTMotfs.  E.T.  1661.  K.  B.  1  Keb.  273.  wpfihe 

Per  Cur,     Entry  of  an  appearance  as  of  the  first  return,  When  the  term fi„t  retam 
has  been  adjourned  tA  another  is  a  discontinuance.  when  th«r« 

4.  Mbmorandum.  E.  T.    1702.  K,  B.   7  Mod.  I.  hasberaaa 

The  first  return  of  this  term  was  dispensed  with  by  the  proclamation,  and  ^djoarn  ^ 
the  term  adjourned  to  the  second  return.     See  I   Sid.  276^  1  Lev.  176.  Hd;?**"*' -  ,. 
1  Keb.  94.  2;  2  Keb.  76.   152.  w?L  rotV 

5.  Wright  v.  Crump.  E.  T.  1702.  K.  B.  7  Mo<3. 1;  S.  C.  Holt,  404;  3  Ld.  beadjonra 

Raym.  766.    .  ad  by  pracf 

Per  Cur^    If  the  jury  of  an  inferior  court  will  not  agree  in  their  ¥erdict,  l«niaii0B. 
the  steward  may  adjourn  the  court  from  time  to  time  until  they  agree.     See    "'f'^"^'' 
poaly  tit.  Jury.  l,^  ^^^^^ 

6.  Brook  V,  Bishop.  H.  T.    1701.  K.  B.  7  Mod.  152.  «d  byibe 

An  exception  was  taken  to  this  declaration,  that  it  was  entitled  generally  of  steward  on 
Easter  term;  yet  it  appeared  that  the  trespass  was  committed  after  the  21  at  of  ^il  <l*a  jar 
which  was  qninden  Pascha,     Bnt  per  Cur,     That  term  was  adjourned  by  pro-  ?!"  J^**J^ 
clamatioQ  to  the  second  return,  which  was  the  29th  of  April;  the  ^declaration  ^AJJ|^ 
must  refer  to  that  day.  tb«  memo' 

7.  Thornbt  V.  Fleetwood.  T.  T.  1719.  K.  B.  1  Stra.  379.  randamaB 

On  a  writ  of  error  from  the   C.  P.  the  Cou/t  being  divided  in  opinion  as  totba  doefa 

the  proper  judgment  to  be  entered,  it  was  submitted  on  behalf  of  the  plaintiflT,  ^i^n  applies 

that  the  cause  should  be   adjourned  into  parliament;  and   in  support  of  the  ^^ ll^^  ^^^ 

propriety  of  adopting  that  course,  it  was  contended,  that  causes  or  a  civil  and  jo^rnraent.. 

criminal  nature  have  been  originally  commenced   in  parlfament,  is  a  fiict  too    I  <^8  1 

notorious  to  be  denied;  and  as  the  parliament  has  taken  cogni2Uince  of  cauees  Wbere  tb» 

in  the  first  instance,  so  they  have  been  applied  to  for  their  direotioo;  nay^ja^aeof 

they  have  interposed  of  their  own  accord,  in  cases  where  inferior  courts  have  ^^  ^  ?*  ^ 

been  divided,  or  thought  (he  point   too  difficult  for  their  determination.     To  ®J^ "^^J*^ J. 

this  effect  is  a  dictum  of  Lord  Nottingham,  in  the  Duke  of  Norforlk's  case,  ^-^^  {„  ^ 

where  he  intimates  that  there  may  be  an  adjournnient  propter  diffictdlatem,  piDion»thex 

out  of  a  court  of  law  into  parliament.     Bracton,  lib.  I.e.  2.  speakins  of  the  aeve  no 

stability  of  the  English   laws,  that  they   are  not  altered  but  by  parliament,  pawa'  *• 

has  these  words,  '<Si  autem  aliqua  nova  et  inconsueta  emerserint,  et  quae  priua  ^^""^P . 

...  r      •  *  •  •  *  •    •!•  •  *  •    -I      "J-       *       cause  mio 

usitata  non  fuermt  m  regno,  si  tamen  similia  evenerint   per  simile  judicenter,  pariiameat 

cum  bona  sit  occasio  a  siniillbus  procedere  ad  similia.  Si  autem  talia  pun-  witboat  ib» 
quani  prius  evenerint  etobscurum  et  dihcile  sit  eorum  judicium,  tunc  ponan- king'!  writ^ 
tur  judicia  in  respectum,  usque  ad  magnam  curiam,  ubi  ibi  per  consensum  cu- 
rias terminentur.^'  Register  124.  h.  There  is  a  writ  in  these  words:  ''Quia 
volumus  quod  querela  pendens  inter  te  et  C  et  alios  coram*  certis  justiciariia 
nostris  ad  hoc  nuper  assignatis  de  quadam  transgressione  quam  prsBtendis  ut 
dicitur  nobis  et  tibi  per  preefatum,  G.  et  alios  illatum  fuisse  coram  nobis  etcon- 
silio  nostro  apud  Westmon,  in  quindena  sancti  Mich,  proximo  future  discutia- 
tur  et  terminetur,  tibi  praecipimus  quod  sis  coram  nobis  et  consilio  nostro  apud 
Westmon.  ad  quindena  praedict.  quern  diem  prefato  C.  didimus  tunc  ibidem  ad 
informandum  nos  et  consilium  nostrum  super  negotio  praedicto,  et  ad  facien<- 
dura  et  recipiendum  quod  per  nos  et  consilium  nostrum  praed.  super  dictum 
negotio  considerari  contigerit  tunc  ibidem.'^  1  E.  3.  7.  a. 

After  stating  the  case  and  what  had  been  said  upon  it  the  book  goes  en; 
''Et  puis  vient  breite  quod  si  difficultas  alixua  intersit  le  record  soil  mand  in 
parlenient  ad  adjurner  Ics  parties  la  15  pas  et  did.  fuit  al  vicount  qui  il  est 
les  deniers  a  meme  le  jours.^'  Cotton's  records,  30.  Lord  Coke,  in  4  Inst. 
68.  takes  notice  that  at  common  law  before  14  E.  3.  delays  of  judgment  were 
provided  against  in  five  manners;  and  one  of  the  instanqes  he  gives,  is  by  the. 
king's  writ,  compreheudum  quod  si  difficultas  aliqua  intersit;  the  record 
should  be  certified  into  parliament,  and  to  adjourn  the  parties  to  be  their  at  m 
certain  day.  Si  obscurum  et  dificile  sH  judicium  ponantur  judicia  in  respec- 
tum usque  magnam  curiam;  and  of  this,  says  he,  there  was  an  excellent  record 
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in  the  parliament  holden  at  Westminater  the  Friday  after  the  tranalatioii  of 
Thomas  a  Becket.  The  case  also  of  Nevil  y.  Stroud.  2  Sid.  168.  appears 
to  have  been  argued  in  C.  P.  and  by  them  delivered  into  parliament,  who  took 
order  therein.  Sed  per  Cur,  We  are  all  of  opinion  that  the  present  appliem* 
tioo  cannot  be  granted;  it  would  be  highly  presumptuous  in  us  to  adjourn  the 
cause  into  parliament,  without  our  receiving  the  king's  writ,  which  the  partiei^ 
might  have  obtained  for  that  purpose. 

[  f^9  ]       ^fOUinmcnt  BaS-     See  tit.  Trial,  Nature  of. 

SlUlUllfCattf on.     See  tit.  Appeal. 

SUfttStmeUt.     See  tit.  Insurance. 

SlVmearttUrement.     See  tit.  Common;  Drawer. 

A)rmflt(8ttatC01t.     See  tit.  Executor  and  Administrator. 
I.  RIGHT  OF  GRANTING  IN  WHOM  VESTED. 

(A)    WlIEFi  IN  THE  METROPOLltAN,  p.    229. 

(B)  When  is  an  inferior  judge,  p.  232.     ' 
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TATE, p.  246. 
VI.  HOW  ADMINISTRATION  IS  TO  BE  GRANTED,  p.  249. 
Vn.  WHEN  ADMINISTRATION  IS  VOID  OR  VOIDABLE. 

(A)  When  void,  250. 

(B)  When  voidable,  25f. 
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X.  RIGHT  TO  OBTAIN  HOW  ENFORCED,  p.  259. 
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- 

1  RIGHT  OF  GRANTING  IN  WHOM  VESTED. 

(A)  When  in  the  metropolitan.* 
r  230  I  ^-  Anon,  M.  T.    1561.  C.  P.  1  Mev.  78.  S.  P.  Tull  v.  Osberion.  M.  T. 
^her#a\  ^  1661.    Sid.  90. 

tnvodiaiin  ',  Per  Cur,  Whored  a  mian  dies  intestate,  having  ^oods  in  several  peculiars, 
tefutel|av,  the  granting  of  adfninisti'ation  does  not  belong  to  the  ordinary  of  the  diocese, 
'■«  *f !J?  but  to  the  metropolitan  of  the  province,  for  thoy  are  exempt  from  ordinaty  ju- 
To  aJlJlnU  "9^i<^»»«>n.  See  S.  P.  14  H.  C.  21;  ID  H.  7.  18;  35  H.  6.  43;  4  Bum.  E. 
peealiara,  L.  189;  Ra.  Ent.  324;  Swimb.  417;  I  Rol.  Abr.  ?f09;  4  Inst.  353;  2  Lev, 
•duiiniiitra  86;  Cro.  Eliz.  457;  1  Sid.  90;  2  Leon.  155;  Hard.  216;  Giib.  on  Wills, 
tionthali    4-23;  Gibs.  Cod.  472;  Swimb.  p.  6.  s.  II;  6  Vcs.  118;  Dick.  746. 

h    Th^**     h    « *  By  ibe  92J  ennon.  if  a  testator  or  intestate  diee  in  one  diocese,  and  hat  at  the  time  of 
h^h       ?      '*  death  gnndti  or  good  debt«  to  the  taloe  of  fite  poonda  in  any  other  diocese  or  pecalitr 
DUtiop  or    joriidieiion  within  the  same  profince,  the  probate  of  the  will,  on  cranting  tetters  of  admin- 
tlio  pro         iatraiion,  betonK«   to  the  prerogative  coort  of  the  archbishop  of  tbat  provinee;  and  every 
^>oce.  probate  or  adniinistrMiion  not  so  granted,  is  declared  Toid,  with  tbn  proviso,  that  if  any 

man  die  to  itinere,  the  goods  he  has  Abost  him  at  that  time  shall  not  eaaae  bis  will  or 
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Where 

a.  ..BuRSTON  V.  Ridley,  M.  T.  1701,  K.  B.  I  Salk,  39;  S.  P,  Shaw  v.     there  are 

Stoughton,  E.  T.  1672;  K.  B.  2  Lev.  86;  S,  C.  .*3  Keb.  163.  bonanota 

Per  Our.  If  a  man  leaves  bona  nolabllia  in  several  dioceses  of  the  same  .V^J|^  ^® 

province,  there  must  be  a  prerogative  administration.    If  one  leaves  bona  nota- (^aQi^ri^grj 

bilia  in  two  dioceses  of  Canterbury,  and  two  dioceses  in  the  province  of  York,  and  one  of 

there  must  be  two  prerogative  administrations.    See  1  Rol.  Abr.  908;  Swimb.  York,  the 

357;  Hard,  2ld;  1  Lev.  78;  Cro.  Eliz.  283;  Cro   Car.  703;  3  Bac.  Ab.  36;*>iehj>p«f 

Dig.  305;  Gibs.   Cod.  473;  2  Bulst  4;  3  Bac.  Ab.  36;   11  Vin.  Ab.  76,  pl.*'^*"  *^, 
J  -"  '  '  '  '  '   ^    ceee  iDut 

1^'  grant  an 

adminiatratienj  where  io  two  dioceiea  of  each  province,  there  intist  be  two  prerogative  admtniatrationi$ 

3.     Shaw  v.  Stoughton,  E.  T.  1672,  K.  B.  2  Lev.  86;  Freem.  Rep.  102,  Or  if  the  in 

pi.  1 17;  S.  C.  5  Keb.  163.  teatatehave 

Per  Cur  If  a  man  die,  leavrag  goods  in  England  and  Ireland,  the  archbishop  f  ^^f '  J*^ 
of  the  latter  country  must  grant  administration  for  those  within  his  juris-  adminis 
diction.  tratioa 

mast  be  granted  by  the  metropolitan  of  that  conntry< 

4.     Shaw  v.  Stoughton,  M.  T.  1672,  K.  B.  3  Keb.  163.  Uon,  grant 

Per  Cur.  Although  where  a  party  has  goods  both  in  England  and  Ireland,  ed  by  the 
there  must  be  several  administrations,  yet  administration  granted  by  the  Court  metropoli 
of  Arches  extends  over  all  the  world  but  Ireland  and  York,  who  have  particu-^*"  extendi 
lar  archbishops.  werT 

5.     BoswALL  V.  Rawstornb,  T.  T.  1692,  C.  P.  Lutw.  535.    '  Adminiatra 

The  granting  letters  of  administration  is  not  a  judicial  but  only  a  ministerial  ^ion  may 
act,  because  the  ordinary  is  directed  by  the  statute  to  grant  it,  and  therefore  ^^  'H*!'/ 
Ijrood,  though  granted  at  York  by  the  Archbishop  of  Canterbnry;  and  on  <^®b^  £onah  thtf 
brotight  by  such  an  administrator  it  was  adjudged  for  him.  See  S.  P.  Helyar's  offieer  at 
case,   1  Jones,  284;  Carter  v.  Crofts,  Oodb.  33,  pi.  41;  Knollis  v.  Dobbinfl^the  time  of 
Godb.  342,  pi .  437 .  a  the  grant 

6.     Anon,  E.  T.  1723,  K,  B.  «  Mod.  244:    S.  P.  Gold  v.  Strode,  M.  T.^^PP^^}^ 
1689,  K.  B.  3  Mod.  324;  S.  C.  Carth,  147:     Adams  v.  Savage,  E.  T.  diction. 
1703,  K.  B.  2  Lord  Raym.  855;  S.  C.  Salk,  679;     Boon  v.   Hatman,    i  331    I 
li.  T.  1732,  K.  B.  Cited  2  Selw.  748,  6th  edit.     Keoo  v.  Horton,  M.  Judgments 
T.  1686,  C.  P.    1  Lutw,  401:     Carlisle  v.  Greenwood,  E.   T.    1701,  are  bona  ao 
K.  B.  7  Mod.  15.  tabilia  at 

B.,  executor  of  A.,  proved  the  will  in  the  diocese  qf  L;  B.  brought  ain  •c-*'*?  P'**^? 
tlon  as  executor  of  A.  against  C.  and  had  judgment.     C.  was  taken  in  c^^ci)-*  ][^^Yecor?^ 
tion,  and  escaped.     B.,  the  executor,  died  intestate.     D.  Cook  administration  «d;  heaee 
cum  teBlamentOy  S^c.  de  borne  rum  of  A.,  in  the  diocese  of  L  and  brought  debt  where  a 
Itgainst  the  sheriff  for  the  escape.    Per  three  justices  against  one.    The  judg- jodgneat 
m«^nt  being  entered  in  Middlesex,  the  party  ought  to  have  obtained  a  preroga-""  ^•JT'* 
five  administration.     See  Com.  Dig.  Administration,  B.  4;  Dyer,  305,  in  note;  ^I![|!^J1^ 
Byron  v.  Byron,  Cro.  EIi2, 472.         ^  ,.    «       ,  ter ,  a  pre 

7.     Young  v.  Casb^  T.  T.  1689,  K.  B.  1  Lutw,  SO.  roptivead 

Upon  suspension  of  the  archbishop,  administration  was  granted  by  the  dean  mmiatra 
and  chapter,  and  held  good.      See  Jenk,   207,  pi.  ^,   cites  36   H.  8;  Br.^M>""»e 

tration  by  the  dean  and  chapter,  on  the  suspenaion  of  the  archbishop,  ia  valid. 

8.  HiLLtARD  y.  Cox,  E.  T.  1698,  K.  B.  1  Salk,  37;  S*  C.  1  Ld  Raym.  662.  Bimp^  coa 
In  debt  by  an  administrator  on  an  administration  committed  per  epiecapumj  *"^if    ** 
L«  &c.  defendant  pleaded  in  bar  that  the  intestate,  tempore  mortis;  was  r^si-^i^  Jgj'^^ 
dent  tn  another  diocese,   and  it  was  held  gotSd  upon  demurrer.     Per  Cur.  niaiatim 
Simple  contract  debts  are  personal,  and  administration  must  be  committed  oftiooniaac 

them  where  the  party  dies.  be  granted 

•  ,     ,    where  the 

administration  to  be  liable  to  the  prerogative  court.    And  by  the  98d  eanon,  '<gooda  in  dif-  party  diet, 
ferent  dioeeaes,  vnleaaofthe  valnoof  five  poonds,  shall  not  beaccoooted  bona rtotabiliai*'  Q^, 
with  thia  proTiao,  **lhat  this  ahall  not  prejudice  those  dioceoee  where,  by  enstoni  or  eooapo- 
aition ,  bona  notabilia  are  rated  at  a  greater  sum/'  « 
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9.  Yeoman  v.Bradshaw,  E.T.lG69,Carth,373;  S.C.3Salk,70,I64;Coinb.3M. 
Debu  opon      This  was  an  action  on  a  bill  of  exchange,  brought  by  the  plaintiff,  as  admin- 
simple  con  istratrix  of  her  late  husband,  against  the  drawer;  the  bill  was  drawn  in  London. 
nTnoiVbiHa  ^^®  ^®^®"^°"^  craved  oyer  of  the  letters  of  adminisiralion,  which  bad  been 
where  the   granted  hy  the  Bishop  of  Durlmm.    Upon  demurrer,  it  was  insisted  that  a  bill 
debtor  re     of  exchange  was  only  a  simple  contract  debt,  and  consequently  followed  the 
«def^'         person  of  the  debtor,  wherever  he  might  be,  and  that  the  right  of  granting  ad- 
ministration belonged  to  tiic  ordinary  of  the  place  where  the  debtor  was  at  tho 
time  of  the  death  of  the  intestate,  and  that  the  administration  was  void;  and 
f'  23''  1  adopting  this  opinion,  the  Court  gave  judgment  for  the  defendant     See  Bac. 
*■       "  -*  Ab.  tit.  Rxecutor,  E,  2;  Com.  Dig.  Administrator,  B,  4. 
Ai  where     '^-    HiLLiARD  v.  Cox,  E.T.  1699,  K.  B.  I  Lord  Raym.  es^;  S.C.  1  Salk,37. 
iNhninistra       In  indebitatus  assumpsit  by  an  administrator  for  goods  sold  and  delivered  by 
tion  was     the  intestate  on  an  administration  committed  by  the  Archdeacon  of  Berkshire; 
gfa riled  in   the  defendant  pleaded  in  bar  that  he  the  defendant,!  at  the  time  of  the  death  of 
and^r''"'  ^^®  intestate,  was  nn  inhabitant  and  resident  in  the  city  of  Oxford,  which  was 
action  ***    within  the  diocepe  of  Oxford,  and  that  the  archdeaconry,  and  whole  county  of 
brooght       Berks,  were  within  the  diocese  of  Salisbury.     On  special  demurrer,  because  it 
against  a     did  not  appear  that  the  defendant  was  not  an  inhabitant  within  the  diocese  of 
pemon,  be  Salisbury,   the  Court  overrnled  the  demurrer,  and  adjudged  the  pica  to  b« 
pleaded  at  gQ^j.  ^^j  \^y  Holt,  C.  J.  If  the  debtor  has  two  houses  in  several  dioceses, 
thedearhof®"*^  at  the  time  of  the  death  of  the  debtee  and  commission  of  administration,  is 
(he  inies     inhabitant  and  resident  at  one  rf  the  houses,  that  will  exclude  the  jurisdiction 
tfcte  he  re    of  the  ordinary  of  the  diocese  in  which  the  other  house  stood, 
sided  out  of  the  pecoliar.     This  wng  held  a  good  plen;  for  the  residence  ef  the  debtor  oat  of  the  pe- 
culiar or  diocese   consiitated  bona  noiahilicu     If  the  debtor  has  two  houses,,  the  defeBdaat  wilt  b« 
honum  in  that  ia  which  he  resided  at  the  time  of  the  death. 

1 1.  Griffirh  v.  Griffith,  E.  T.  1765,  C,  P.  Sayer,  Rep.  83. 
When  an  In  debt  by  an  administrator,  it  appeared  that  ihe  letters  of  administration 
SiiS*^*  were  granted  by  the  Bishop  of  Bristol.  Plea  that  the  plaintiff's  intestate  died 
MS  vjioMi  Qji  jjj^  i^jgj^  g^jj^  ^yj  of  the  jurisdiction  of  the  Bishop  of  Bristol-;  and  that  there- 
btraiions  ^^''^  ^^^  letters  of  administration  were  void.  On  demurrer  it  was  holden  thai 
are  to  be  the  letters  of  administration  were  good;  for  the  right  of  granting  them  is  not 
granted  in  founded  upon  the  dyincr  of  an  intestate  within  a  diocese,  but  upon  his  leaving 
ibtt  dioeese  property  therein.  See  Roll,  908;  Bac,  Ab.  55;  Toller,  53. 
where  the.  ^g^   Whev  IN  an  inferior  judce.J 

aiTrdealh  ^-     Adams  V.  Savage,  E.  T.  170^,  K.  B.  2  Lord  Raym.  854;  S.  0.  6  Mod, 

134;  S.  C.  cited  ;w!r  Ci*r,  8  Mod,  245;  and  S.  H.  Anon,  E.  T.  1723, 
Exch.  8  Mod,  '244. 
A  bishop  or  Grant  of  administration  by  the  Archdeacon  and  Dorset  is  void  quoad  a.judg- 
tnfertor  ment  of  B.  R.  for  the  judgment  of  that  court,  is  honu  %\olahtl\a\  and  if  it  will 
jodge«  can  not  mahe  bona  notobllia^  yet  such  a  grant  of  administration  will  be  void  qjmoA 
net  gnnt     fjj^  judgment,  because  it  is  out  of  the  jurisdiction  of  the  Archdeacon  of  DorseU 

tiolTofa''  A"^  P^*"  ^*^^''  ^*  ^*  ^'^*''  ^""^^  ^^''^  ^^^^  "^*'^®  ^^^^®  *'™***  of  ecclesiastical 
jndKnient  juriddietions,  whirh  is  part  of  the  law  of  the  realm  under  which  we  live;  and 
in  ihtt  sope  consequently  it  will  take  notice,  that^a  judgment  of  the  King'is  Bench  is  not 
rioreoorts  within  the  jurisdiction  of  the  Archdeacon  of  Dorset;  and  for  this  reason  the 
at  Wastmin  whole  Court  held,  that  judgment  ought  to  be  given  for  the  defendant.  Vide 
•T^n.^  I  «°te,p.231. 

Thosh  in  ^'*   Atkinson  v.  Newton,  M,T.  1684,  K.  B.  2  Show,  437. 

a  prior  case  -^^  obtained  a  judgment  against  J.  J.  in  B.  R.  and  died;  B.  as  administrator 
the  eonica  *  On  this  point  ihp  law  rnnkes  a  d  stmciion  betw<*en  debts  by  specialty,  aad  debt  by  aim* 
ry  has  been  pie  contract.  It  regards  debts  by  specinity  as  the  deceasod's  goods  in  that  dioeese  where 
Mtermio  the  secnriiies  are  found  at  the  time  of  his  death,  aJihoogh  they  were  entered  into  another^ 
•d.  or  the  debtor  or  credi!or,  at  the  time  when  they  were  execoted,  lived  in  a  different  dioeese. 

8  Bac.  Ab,  87:  Rol.  Ab.  909;  Shep.  Toucbsione,  463 

i  In  Salk.  87,  the  plea  is  represented  to  have  been,  that  the  intestate,  at  the  tine  ef  hie 

death,  was  resident,  &c.  bol  that  statement  appears  from  the  pleadings  in  Salk.  750,  <iiid  S 

Ld.  Raym.  308.  incorreei;  and  so  Lee.  C.  J.  considered  ii  in  Griffith  t.  Griffith,  Say.  85. 
X  If  an  intestate  baa  not  bona  natabilia,  administration  shall  be  granted  by  the  bishop  of 

the  diocese  where  be  dies;  or  if  be  dies  within  a  pec e liar,  by  the  jnage  of  the  peciliar  jarie* 

diction.    ToUer»60. 

/■ 
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to  A.  brought  a  sctrf /ac(a«  on  the  judgment,   and  alleging  that  adnninistra-I^" '"tei  * 
tion  had  been  granted  to  him  bv  the  archbishop  of  York.     It  was  argued  that  *''*  baater 
this  adhninistration  was  void,  hy  reason  oflhe  judgment  in  Middlesex,  which  is*^'^  dietli 
6oiiano/a6t/ta  in  another  diocese;  and  though   the  objection  is  taken   after  one  of  . 
verdict,  yet  here  it  appears  on  record  that  he  had  hitabilia  in  Middlesex,   and  ihem,  ad 
nonconsicU  that  he  had  any  at  all  in  York.     But  upon  further   argument,  the  »»inisira 
Court  thought  it  well  enough,  and  gave  judgment  for  the  plaintiflf.     But  the !)''"  *^*'^ . 
reporter  says  qvftre  tanem.  ?®  ?heTsh 

3.  Billiard  v.  Cox,  E.  T.   1699,  K.  B.   \1  Mod.   376;    S.  C.   1  Salk.  op  of  ihai 

37;   1  Ld.  Raym.  562.  '  diocesQ.tbo 

A.  has  two  houses  in  several  dioceses,  and  lives  mostly  at  one  of  them,  hut  he  general 
sometimes  at  the  other,  and  being  there  for  a  day  or  two,  dies;  administra-'j  *'**•  ** 
tion  of  bis  personal  estate  shall  be  granted  by  the  bishop  of  his  diocese,  for  1^^ Jg^JJ?^ 
he  wascommorant  there,  and  not  there  as  a*traveller.     See  4  Burn.  Eccl  L.  jf  |,g  j,^ 
191;  S  Bac.  Ab.  36;  Roll  Ab.  909;  4  Burn.  Eccl.  L.  189;   II  Vin.  Ab.  SO.onajonra 

4.  Adabm  v.  the  Terrc  Tenants  of  Savage,  E.  T.  1701,  K.  B.   6   Mod.ey. 

134;  S.  C.  1  Salk.  40;  2  Ld.  Raym.  854.  Archdea 

Piw  Cur,     Archdeacons,  as  such,  have  no  power  to  grant  administrations,  *^**I*"    *^* 
though  most  in  England  do  it,  but  not  quaUnus  archdeacons,  but  by  prescript  g^riptive,  ' 
thre  right,  and  sometimes  they  do  by  peculiars,  and  sometimes  by  themselves,  and  not  a 
(C)  RiOHT  OF  GRApiTiNO,  HOW  TRIED. — And  see  poet,  tit.  Prohibition.       common, 
1,  Sir  Richard  Rains  v.  the  Commissaut  of  the  Diocese  of  Canterbu-"""*!*'*** 

RF,   H.  T.  1701,  K.  B.   7  Mod.  1417.  ^  f.?rali^nT**" 

R.  a  seaman,  died  beyond  sea;  the  place  of  his  habitation  while  in  I^ngland  r|<i|,^  •  |^|'^f 
was  Sandwich,  within  the  diocese  of  Canterbury,  and  he  had  bona  iwlabilia  in  granting  ad 
other  dioceses  within  the  province  of  Canterbury.     The  commissary  of  theminittra 
diocese  committed  administration  to  the  wife,  and  a  creditor  of  (he  intestate  tioo  may 
cited  the  widow  in  the  prerogative  court  to  obtain  a  repeal  of  the  admini«tra-"®?"J°  '" 
tion.     A  prohibition  was  moved  for,  but  it  was  ultimately  proposed,  as  an  ex-  ^^^  ^ 
pedient,  to  try  the  question,  that  Sir  R.  R.  .should  bring  an  action  nf  assump- ^ ^mp^j^ 
sit  against  the  commissary  for  granting  a  prerogative   administration,  to  the  for  fee*, 
prejudice  of  his  jurisdiction,  or  that  he  should  bring  an  indebitatus  assttmpsit  [  234  J 
for  the  fees,  as  for  money  received  to  his  use.     See  Aris  v,  Stukely,  2  Mod. 
260;  Howard  v.  Wood,  2  Lev.  '245;  Saunderson  v.    Bignoll,   2  Stra.  748,; 
Stockhold  V.  Collington,  Salk.  330;  Mayor  of  Exeter  v.  Tremlet,  2  Wila. 
95;  Steward  V.  Baker,  1  T.  R.  618;  Powel  v,  Milbank,   I   T.    R.   3?>9,   n; 
2  BK  Rep.  851.  S.  C;  Boyter  v.  Dodsworth,  6   T.   R.  681;  Rex  v.  Bing- 

ham,  2  East,  311.  The  ordina 

^  fjr  may  e 

II.   RIGHT    OF    OBTAINING,  IN    WHOM    VESTED.*        Irgranira 
(A)  With  reference  to  the  right  of  husband  and  wiFE.t  mini«trA 

1,  Cox  V.  Webb,  T.  T.  1693,  K.  B.  Comb.  289;  S.  P.  Anon.  H.  T.  1690,  lion  to  the 

K.  B.  1*2  Mod.  16.  inie«ta!e'« 

Per  Holt,  C.  J.     If  a  man  die  intestate,    having  a  wife,  the  ordinary  may  widow  or 
grant  administration,  either  to  the  wife  or  next  of  kin,  at  his  election;  but  '^^^^bni  of  ihe"* 

*  Formerly  apon  the  doalb  of  a  per8on  without  making  either  will,  or  executor,  the  king  effecie  of 
was  entitled  to  hie  goods,  as  the  parens  patrice^  and  goneral  trustee  of  the  kingdom.  9  Co.  the  wife^aa 
S8.  This  prerogative  was  afterwards  vested  in  the  ordinary.    Peck,  s.  496;  but  the  statute  ministra 
of  Westm.  2,  13  Edw.  1,  c.  19,  enacted  that  the  ordinary  shall  be  hoand  to  pay  the  deltis  tion  most 
of  the  iatettate»  so  far  as  his  goods  will  extend;  and  the  power  over  the  residue  was  at  length  be  granted 
Uk«a  away  bystat   81  Ed.  3,  e.  11,  which  provides,  that  in  case  of  intestacy,  the  ordinary  to  the  haa 
shall  dapvte  the  nearest  and  most  lawful  of  the  deceaiied's  friendd   (who  are  interpreted  to  band. 
be  the  aext  of  blood,  that  are  under  no  legal  disabilities;  9  Co.  89,)  to  administer  his  goods, 
which  adnoinistrafors  are  put  upon  the  same  footing  with  regard  to  suits,  and  to  accoanttng, 
as  ez^tora  appointed  by  will.    The  stat.  21  Hon.  8,  c.  6,  authorizes  the  ordinary  to  grant 
administration  either  to  the  widow  or  the  next  of  kin,  or  to  hoih  of  ihem  at  his  own  discre- 
tioo;  and  where  two  or  nmre  porsonn  are  in  the  same  degree  of  kindred,  gives  the  ordinary 
bis  election  to  accept  whichever  he  pleased. 

t  The  ordinary  is  compellable  to  grant  ndo-tinl.'ttration  of  the  goodd  and  chattels  of  the 
wife  to  the  husband  or  his  representatives.  Cro.Car.  106;  Stnt.  29;  Car.  2,  c.  8;  1  Plowd. 
S81;  1 1  Vin.  Abr.  86;  for  an  account  of  the  diversity  of  opinion  formerly  entertained  vpon 
tlua  iBbjeet,  tee  Toller,  80,  83.   . 
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wife  die  intestate,  the  hasband  must  have  the  admioistration,  and  Done  else.  See 
note,t  &Qd  supra  Fawtrv  v.  Fawtry;  and  Webb  v.  Needham,  1  Addams.  494. 
2.  Thk  King  v.  Betteswouth,  H.  T.  1730,  K.  B.  2  Stra.  891. 
EvMialtlio*  On  a  mandamus  to  grant  administration  to  John  C.  of  the  effects  of  Joan 
u  be  agreed  ^^  wife,  the  return  was,  that  by  articles  before  marriage  it  was  agreed  that 
riairc*  hat"  ^^*  wife  sbotild  have  power  to  make  a  will,  and  dispose  of  her  leasehold  cs- 
she  thoald  ^^^^i  ^^^^  pursuant  to  this  power,  she  made  a  will,  and  named  her  mother 
have  power  executrix,  who  had  duly  proved  the  same.  On  this  return  it  was  objected 
to  make  A  that  she  might  have  ckoses  in  action  not  covered  by  the  deed;  and  that  the 
^^'1'  husband  was  entitled  to  administration  in  respect  to  them,    though  equity 

1  ^^ul^  control  his  authority  in  respect  to  the  leases.     The  Court  allowed  tbo 
i   '^^   I  objection,  and  granted  a  peremptory  mandamus;  observing,  that  in   appoint- 
ing an  executor,  the  wife  had  .exceeded  her  power.     See  4  Burn.  Ecc.  L. 
891;   11  Vin.  Ah.  87;  Prec.  Ch.  480;  Gilb.  Eq.  Rep.  143. 
„  ,      ^    S.  Rex  v.  Da.  Bettcswortii,  T.  T.  1733,  K.  B.  "2  Stra.  1 11 1 ;  S.  C.  2  Bar- 

hibTnd  "^^^'  K.  B.  420. 

baa  parted  '  ^°  ^  return  to  a  mandamusy  by  the  Dean  of  the  Arches,  it  appeared  that, 
with  all  his  by  articles  before  marriage,  the  husband  had  agreed  that  the  wife  should 
MDtereet  in  have  power  to  make  a  will,  and  dispose  of  her  whole  estate;  and  although, 
hia  wife's  strictly  speaking,  she  made  no  will,  but  rather  an  appointment,  capable  of  op- 
propert^r;  erating  only  in  equity,  the  Court  held  that  it  was  for  the  spiritual  jurisdiction 
to  determine  to  whom  to  grant  administration,  and  refused  to  interpose  in  fa- 
vour of  the  husband.  See  4  Burn.  Ecc.  L.  232. 
Or  done  ^'  ^^^  ^'^'°  ^'  J^ettesworth,  M.  T.  1739,  K.  B.  2  Stra.  1 1 18. 

■ome  other  ^^  ^  motion  for  a  mandamus  to  grant  administration  to  the  husband  of  a 
act  to  ex  fime  covert^  it  was  returned  that  the  wife's  mother,  having  by  her  will  given 
clade  him  her  effects  for  her  separate  use,  exclusive  of  the  husband,  and  to  be  by  her 
eelf,  he  ia  disposed  of  as  she  should  think  fit;  that  she  had  made  a  will,  whereby  she  de« 
entitled  to  yige^  der  separate  estate  to  trustees,  with  whom  the  husband  was  now  litiga- 
tion the*  ^'"^  ^^®  validity  thereof  in  the  ecclesiastical  court;  pending  which  suit,  the 
the  wife  Dean  of  the  Arches  could  not  grant  administration.  Per  Cw.  This  ia  an 
haa  a  aep  inauflicient  return;  for  here  is  no  act  of  the  husband's  to  express  his  assent  to 
arate  es  her  making  a  will;  and  she  may  have  ckoses  in  action,  or  other  rights^  be- 
tateand  sides  what  are  included  in  her  mother's  will;  in  these  cases  there  must  be 
wUI™*  '  **on™e  act  done  by  the  husband  to  exclude  himself,  which  not  being  pretended 
in  this  case,  there  must  be  a  peremptory  mandamus.  See  2  Stra.  II 17. 
6.  Fawtry  V.  Fawtry,  M.  T.  1699,  K.  B.  I  Salk.  36;  S.  C.  I  Show.  351; 
,  S.  C.  Holt,  42;  S.  P.  Anon.  T.  T.  1722,  K.  B.  1  Stra.  55^. 
Adminiatra  ^'  ^'^^  intestate,  leaving  a  wife  and  a  brother;  the  ordinary  had  granted 
tion  may  be  the  adromistration  of  some  particular  debts  to  the  brother,  and  of  the  residue 
granted  in  to  the  wife.  The  Court  was  moved  for  a  mandamus  to  grant  administration 
pactto  the  of  the  whole  to  the  wife.  Per  Cur.  Where  the  husDand  dies,  the  ordinaiy 
in  Dart  I  ^*®  *"  election  either  to  grant  administration  to  the  wile  or  next  of  kin.  This 
ihe  pexi*i>f  """^^  is  grounded  on  stat.2I  Hen  8.  c.  5;  yet  even  in  that  case  she  shall  have 
kiDj  her  share  according  to  the  statute  of  distributions.     But  whore  the  wife  dies, 

administration  must  be  granted  to  the  husband,  by  stat.  31  £dw.  3.  The  or- 
dinary may  grant  administration  to  the  brother  as  to  part,  and  to  the  wife  tor 
(he  rest;  but  if  the  intestate  leave  a  bond  of  100/.  the  ordinary  cannot  grant 
administration  for  50/.  to  one  person,  and  50!,  to  another,  because  this  ia  an 
entire  thing.  See  I  Vent.  414;  2  Stra.  891 ;  Comb.  289;  1  Vem.  316;  Stra. 
652;  1  Sid.  409;  Raym.  93;  Cro.  Car.  106;  Jones,  176;  Hetley,  135;  Sid.  101. 
B.  Sands'  case,  H.  T.  162,  K.  B.  Raym.  93;  S.  C.  Sid.  179,  Cited  in 
(  236  ]  Blackborough  v.  Davis,  12  Mod.  668. 

Or  it  may  The  eldest  son  of  Sir  G.  S.  having  died  intestate,  his  wife  surviving  him,  ad- 
^  hT*h**  ""'"^s**^^*'*^"  was  granted  by  the  Prerofralive  Court  to  Sir  G.  S.  as  the  next  of 
or  oUwr  ?'.  '^^  .^'^®  applied  to  the  Ecclesiastical  Court  to  repeal  the   letters  of  nd-^ 

nextof  kin,  ™*"'*'**"^*'"''' •"•"'' *^  1?*'°"^  ^^^"^  *^  ^^^i  Sir  G.  S.  moved  for  and  obtained 
and  ootto' it  Prohibition;  and  the  Court  resolved,  that  by  stat.  21  Hen.  8.  it  is  of  the 
the  wife,     election  of  the  ordinary  to  grant  administration  1o  the  wifo  or  to  the  iie;tt  of  kip. 
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7.  WiLSoif  V.  Drake,  H.  T.  167J9,  C.  P.  2  Mod.  20.  If  a  feme 

AJeme  9oU  bad  several  debts  owing  to  berby  specialty;  she  married;  and|J^'*  ^"*® 
the  bonds  not  being  put  in  suit  during  the  overture,  she  died,  and  her  hus-  ^  specl«t 
band  administered.     The  brother  of  the  wife  applied  for  a  prohibition,  but  it  t/ond  dies, 
WBS  refused^  the  Court  observing  that  a  married  woman  can  never  die  intes-the  ho« 
tate  within  the  meaning  of  the  statute,  22  Car.  2.  c.   10;  because  it  ordoinsband  »balt 
that  the  ordinary  shall  take  a  bond  of  the   administrator  if  it  appear   that  the  have  admin 
deceased  made  any  will,  which  hjeme  covert  cannot  do  without  the  consent  of  *"<''a^^'" 
her  husband;  therefore  she  is  not  a  person  dying  intestate  within  the  intent  of.  f«,Q«eo. 
this  law.  *  ^fi  cannot 

8.  Thrustoutoic  d.  Nsvick  v.  Coppin',  H.  T.  1771,  C.  P.  2  BK  Rep.  802.  adminiatOT 

Per  Cur,     A  feme  covert  cannot  administer  without  the  consent  of  her  bus-  wiiboat  her 

band.*     See  2  Hen.  7.  15;  1  Salk.  306:  lAnd.  117:  Cro.  Eliz.  278;   Cro.  bntband;* 
Jac.  318.  permiaawa. 

(B)  With  repbrenck  to  the  right  of  other  EiNDRKD.f  i|,l   ^,f 

1.  Smith  V.  Tray,  H.  T.  1675,  C.  P.  1  Vent.  307.  316.  820;  T.  Jones,  93;bioid  ,4 
S.  C.  2  Mod.  204;  S.  C.  i  Mod.  309;  S.  C.  1  £q.  Ab.  249;  S.  C.  Prem.  eqaally  en 
288.  n, ;  3  Keb.  6  lO.  titled  to  U 

On  a  motion  for  a  prohibition,  the  question  was,  whether  brothers  of  the  "[>'ois<i;> 
whole  and  half  blood  were  of  equal  degree;  after  several  arguments,  the  Court  \*^^  ^  | 
determined  in  the  affirmative.     See  Al.  Rep.  36. ;  1  Mod.  209;  2  Lev.    173;  blood 
2  Vern.  50;  1  Vern.  403;  Carth.  51 ;  Fitz.  126;  10  Mod.  442;  12  Mod.  409;    r  337  i 
Gilb,  Eq.  Rep.  187;  Com.  Rep.  3;  Ca.  Temp.  Talb.  251;  1  P.  Wms.  25;  2xh«r«ifpre 
P.  Wms.  344;  Stra.  455;  Ld.  Raym.  86;  2  Bac.  Ab.429;  Sid.  370;  Vin.  Abr  ibe  brother 
ei  1 ;  Com.  Dig.  Administration,  B.  6.  of  »he  half 

2,  CoLLiNGWooD  V.  Paoe,  H,  T.  1670,  Vonf.  425.  eiJadrihe 

Administration  must  be  granted  to  the  brother  of  the  half  blood,  and  not  ^be^^^j^  ^^ 
ancle;  for  he  has  the  immediate  blood  of  the  father,  which  the  uncle  has  not.  iii,  whol^ 
Per  Hale,  C.  J.  blood. 

9.  CoppLBSTONE  V.  CoppLESTONE,  T.  T.  1683,  K.  B.  2  Show  307.  iemh.  S. 

P.  Tatlor  V.  Ames,  E.  T.  I58'i!,  K.  B.  2  Show.  285. 
A  mandamus  was  prayed  to  the  Ecclesiastical  Court,  to  compel  the  granting  A  father  is 
of  letters  of  administration  to  the  father,  the  sister  of  the  deceased  having  ap-*'^''^'^^  *^ 
plied  to  the  Spiritual  Court  for  that  purpose;  and  granted:  for  the  father  8ball|^^||*||y*|||^ 
be  administrator  to  his  son  before  the  sister.     See   1  Salk.  32.  251 ;  3  Co.  40;  soa'f  effeeu 
S  Vern  125;  Prec.  Chan.  527;  1 1  Vin.  Ab.  91.  91  ;^  Bl.  Com.  504.  in  profor 

4.  Blackborough  v  Davis,  H.  T.  1760,  K.  B.  12  Mod.  623;  S.  C.  1   Salk.  enoeto  his 
38.  251;  S.  C.  HoH,  43;  fi.  C.  1  Ld.  Raym.  684;  S.  C.  1  P.  Wms.  41  ;•««««; 
1  Com.  Rep.  56.  S.  C.  r*-        it 

Pet  Hok,  C.  J.     By  our  law,  administration  is  to  be  committed  to  'a^her  ^^JJJ**^^^^^^ 
or  mother  of  the  intestate  in  preference  to  his  brother  or  sister,  because  the  {^  brother 
child  proceeds  immediately  from  the  parent,  and  is  otherwise  of  no  kin  to  or  tisior; 
brother  and  sister  than  as  they  proceed  from  the  parent;  and  if  then  the  mo- 
ther be  nearer  of  kin  than  the  sister,  by  21  Hen.  8.  c.  4.  she  ought  to  have 

*  The  reafon  assigned  for  this  mle  is,  that  the  hosband  is  reqoired  to  enter  into  the  ad- 
nintifration  l>ond,  wnich  she  as  a  married  womafi  is  incapable  of  doing.  Bnt  if  it  can  be 
ffbown  by  affidavit  that  tl)e  baabaod  is  abroad,  or  otherwise  incompetent,  a  stranger  may 
join  ie  such  leoarity  in  his  etead. 

t  Among  the  kindred  those  are  to  be  preferred  that  are  the  nearest  in  degree  to  the  in* 
testate;  hot  of  persons  in  eqnnl  degree,  the  ordinary  may  take  which  he  pleases.  The 
nearnefs  of  propinquity  of  degree  is  reckoned  according  to  the  compotations  of  the  civil- 
ians; aocordiog  to  which  the  intestate  himself  is  the  termintu  a  quoa  the  several  decrees 
are  nam  bared,  and  not  the  common  ancestor,  according  to  the  role  of  the  canonists.  Prec. 
Cb.  59S.  And  therefore,  in  the  first  place,  the  children;  or,  on  failure  of  children,  the 
parents  of  the  deceased,  are  entitled  to  the  adminiatration,  both  which  are  in  the  firat  de- 
cree; bot  with  OS  the  childfen  are  allowfid  the  preference.  Godolph.  p.  2,  e.  84.  §  1 ;  2 
Vern.  125.  Then  follow  brothen;  Grandfathers;  Preo.  Ch.  527;  1  P.  Williams,  41.  Un- 
•ies  or  nephews;  Atk.  426,  and  the  femaleii  of  each  clafls  respectively;  and  lastly,  cousins. 
The  half  blood  is  admitted  to  the  adminialration  as  well  an  the  whole;  for  they  are  of  the 
kindred  of  the  inteetate,  and  only  ezcladed  from  inheritance  of  land  upon  feudal  reasons. 
Se^  Toller,  87.  and  the  Table  of  Consanguinity,  p.  90;  Wood's  {nst,  674;  II  Vip.  Ab.  9§, 
$tauj^ra, 
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Or  grand  the  preference  ofadministratioD;  and  by  the  same  reason  that  the  mother  is 
mother  to  near^f  jjjan  jhe  sister,  the  grandmother  being  nearer  to  the  mother  ihaniher 
sunt-  ^^"  sister,  the  grandmother  must  be  nearer  to  the  niece  than  the  aunt  j  and  the 

words  ''next  of  kin,"  in   the  statute  of  1   Jn.  2.  c.  17.  shall  bo  construed  in 
Or  brother  hke  manner  as  in  that  of  21  Hen.  8.  c.  5.     The  brother  and  sister  of  the  de- 
end  eister    ceased  must  come  in  before  the  grandmother,  and  the  aunt  before  the  great- 
<o  grandmo  grandmother;   and  If  administration  were  granled  to  the  aunt^  and  they  went 
ther.  about  to  repeal  it  below,  in  order  to  grant  it  to  the  great-grandmother,  it  were 

fit  to  prohibit  them;  for  by  the  statute  they  are  bound  to  confine  themselves  to 
degrees.     See  1 1  Vin.  Abr.  93,  and  note;  Com.  Dig.  Administration,  B.  G;  3 
\  238   I  B,   Com.  505. 

-oM^of  ^*'^-  Blackborough  V,  Dayis,  E.  T.  1760,  K.  B.  1  Salk.  28.  S.  P.  Anon.  H. 
eqoJide  T.  1590,  K.  B.  12  Mod.  16. 

grees,  the.  Per  Cur.  The  ordinary  may  grant  administration  to  which  he  pleases  of 
ordinary      kindred  in  equal  degree.  See  Com.  Dig,  Administration,  B.6;  1 1  Vin.  Abr.l  14. 

^Vt\f  ni.  OF  THE  ACTS  OF  THE  PARTY  ENTITLED  PREVIOUS  TO 
marnfe  hi.  OBTAINING  A  GRANT  QJF  ADMINISTRATION. 

«leetieB.*    1.  Whitehall  v.  Squirb,  E.  T.  1689,  K.  B.  1  Salk.  295;  S.  C.  3  Mod.  276; 

Skinner,  274;  S.  C.  3  Salk.  161  ,•  Holt,  45.  S.  C. 
Trover,  by  the  administrator  of  J.  M.  for  a  gelding,  the  jury  (bund  a  ap^ 
An  adnniniscial  verdict,  viz.  that  J.  M.  was  possessed  of  the  animal,  and  put  him  with  the 
tratorcan  defendant  to  pasture,  and  died  intestate;  that  before  the  administration  was 
not  bnng  granted  the  plaintiff  desired  the  defendant  to  bury  J.  M.  decently,  who  accor- 
chattel  af  dingly  buried  him  and  laid  out  93/.  therein,  whereon  the  plaintiff  agreed  that 
ter  having  defendant  should  have  the  horse  in  satisfaction  of  funeral  charges,  and  (or  13/. 
contented  residue  thereof  gave  him  his  note;  aHerwards  the  plaintiff  took  out  administra- 
to  the  de  tion,  and  now  brou^t  an  action  of  trover  for  the  horse, 
fendantfl  p^^  fj^]^  q  j  ^^^j^  ^^^^^^  j^  rnaintainable,  for  the  defendimt  was  a  toW  es- 

before  ad     ^^u^^^^  ^^^  ^^®  plaintiff's  consent,  when  he  had  nothing  to  do  with  the  matter, 
fninistra      Would  not  alter  the  case;  for  if  he  had  then  .released,  yet  he  might  have  taken 
•  .lion  grant    administration  and  brought  an  action  afterwards;  but  Dolben  and  Eyre,  Justi- 
<6d.  ces,  dissented,  and  the  defendant  had  judgment.  See  2  T.  R.  97;  Cro.  Eliz. 

A  party  can  377.  gtra.  97;  2  Roll,  Abr.  564, 

«til  U*itlrg  ^-  Wankford  v.  Wankford,  M.  T.  1697,  K.  B.  1  Salk.  303. 

4)radaiiAie       ^^^  ^'**  ^  party  entitled  to  administration  has  no  power  till  the  administra* 
iration        tion  has  been  committed:  till  then  he  cannot  bring  an  action.  See  1  Rol.  Abr, 
iiave  been   917;  11  Vin.  Abr.  202;4  Burn.  Ecc.  L.241. 
|"nt«<*-1  3.  Anon.  T.  T.  1696,  K.  B.  Comb.  451. 

Ifa  man  p^^.  ^^j^  Q  j  if^  widow,  after  the  death  of  her  husband,  aeize  his  goods 
eed  offfooda  ^*^^^"^  obtaining  letters  of  administration,  although  she  afterwards  dispose  of 
«nd  a  atran^hem  by  will  or  otherwise,  yet  the  taking  out  letters  of  administration  to  the 
ger  ukea  husband  may  bring  trover  for  these  goods,  for  an  administrator  may  have  tro- 
and  con  yer  for  goods  taken  after  the  death  of  the  intestate,  and  before  administration 
Tertt  them  committed;  and  akhough  he  declares  of  goods  taken  out  of  his  own  poaseaaum, 
«M  *lnd^af  ^^^'^^^^  ^^^y  ^^^^  taken  before  he  was  administrator,  yet  it  is  well  enough, 
terwardaad  ^^'  ^^^  administration  shall  have  relation  to  the  death  of  the  intestate.  See  S. 
ministra       P.  2  Roll.  Ab.  399.  (A)  pi. 

^T  "/ S°        ^^-  ^^  SPECIAL  AND  LIMITED  ADMINISTRATIONS. 

J    g^°jjj*     *  (A)   DURING   THE   MINORITY    OF   EXECUTORS,  OR   PARTY   ENTITLED  TO  ADMINI*- 
maintain  TRATION.J 

trover  for  ^  A  party,  altboagh  otherwiflp  entitled,  may  be  incapable  of  the  effice  oredministratoroB 
the  conver  acconnt  of  some  disqoalificaiion  in  point  oflaw.  The  groonda  ofincapaeiij  are  nsmerove, 
iion  before  and  include  almoat  every  speciee  of  \egn\  disability;  na  attainder  of  treason  or  felony,  e«t- 
administra  lawry.  excommonication,  popisih  recusancy ,  imprisonment,  absence  beyond  seas,  bankrvpt- 
tion  grant  cy;  but  covetnre  is  no  incapacity,  nor  is  alienage,  if  the  party  come  here  with  a  safe  con- 
ed to  him«   dact,   or  is  commornnt  here  by  the  king's  licence,  and  dnder  his  protection,  although  he 

come  without  a  safe  conduct.     See  Com.  Dig.  Administration,  B.  €;  4  Born,  Ecc.  L.  2S8; 

11  Vin.  Abr.  94. 

t  Tt  has  indeed  been  held  that  a  party  before  edroinistration  may  file  a  bill  in  Cheneery. 

See  Honophreys  v.  Homphreys,  8  P.  VVms.  861 ;  Barnadist.  820;  4  Bttm,  Ecc.  L.  841. 
t  Sm  iho  form  of  this  administralieo  ia  Frince*s  case,  6  Rep.  288. 
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Enbrlv  V,  MoMPEssox,  H.  T.  1670,  K.  B.  Q  Lev.  37.  j^  adminw 

Administrator  durante  minore  (zlale  of  J.  S.  obtained  judgment  and  brought  trstorcftf 
a  scire  facias  against  the  bail,  who  pleaded  that  J.  S.  the  executor,  was  nowrantemino 
of  full  age.     Whereupon  the  plaintiff  demurred,  and  adjudged  no  plea,  be- **«  <»^«*« 
cause  the  recognizance  entered  into  by  the  bail  was  to  the  administrator  him-  ™*y  •nejpot 
self  by  name,  though  he  had  administration  durante  minore  celale  iantum^  and  the  **  against 
infant  coming  to  the  age  of  seventeen  years  does  not  hinder  the  plaintiff  from  ^^ii  ihoogli 
suing    the  S€ire  facias  against  them.      But  per  Hale,  C,  J.     If  he  had  taken  the  infant 
execution  upon  the  principal  judgment  af\er  the  infant  came  of  ago,  it  would  be  of  age. 
have  been  a  doubt  if  the  defendant  ought  to  be  sued  by  him  or  by  the  infant.  ^^^^'  ^^^ 
See  1  Sid.  57;  I  Mod.  174;  6  Co.  29;  Cro.  Car.  516;  Cro.  Eliz.  502;  Godb.  f^'*'J" 
104;  I  Roll.  Ab.  526.  power  of 

2.      Brooking  v.  Jennings,  E.  T.  1673,  C.  P.  I  Mod.  174.  an  execator 

Per  Cur,     When  an  infant  executor  comes  of  age,  the  power  of  an  execu^  durante 
tor  durante  minore  estate  ceases,  and  the  new  executor  is  then  liable.     If  the  "»*'»o''«  • 
former  executor  wasted,  the  new  one  one  has  his  remedy  against  him,  but  he  is   ^/rable 
not  liable  to  other  men's  suits.     Anonymous,  And.  34  pi.  86;  Cro.  Eliz  43,  ^^  j,^  ^^^^ 
§  Co.  18;  Cro.  Eliz.  459;  Dyer,  359;  Roll.  921,  pi.  86;  3  T.  R.  587;  Palmer  except  for 
V,  Litherland,  Lat.  160;  Noy,  B6,  waate. 

RocKELLY  V.  GoDOLPttiN,  H.  T.  1681,  K.  B.  T.  Raym,  483;  S.  C.  Skin.  214;  ^"  "??J°** 

s.  c.  2  Show.  403.  ';:^:Zo 

This  was  an  action  of  debt  on  bond  against  an  administrator  durante  minore  re  oetate, 
€sUUe^  who  pleaded  that  the  testator  had  sealed  a  bond  with  a  penalty  of  6000/.  may  retaia 
conditioaed  ta  pay  300/.  to  his  wife,  if  she  survived  him,  within  six  months  af-  Maeta  to 
his  decease^  midthat  she  was  wife  and  administratrix;  and  that  she  had  assets  PfX  ^^Bd,. 
to  one  thousand  pounds,  elnon  ultra  ^  and  that  these  assets  she  retained  in  sa-f^^  i^^^ 
tisfaction  of  the  said  debts,  et  petU  judicium.     The   plaiiitiff  demurred.     Peruteto  tma; 
Cur.     The  plea  is  good,  for  an  administrator  durante  mtnoi'e  cslate  may  retain  teea,  com 
assets  to  pay  a  bond  given  by  the  intestate  to  trustees  conditioned  to  pay  the  mifleioned 
adminiatratrix  so  much  money,  if  she  survived  him.  See  1  Com.  Dig.  Admin-  »o  P^y.*'**^^ 
istratioo,  F;  I  Cro.  372;  Hob.  10;  Fitzh.  tit.  Car.  188;  14  Hen.  4,25,  35,31 ;  f^i^ITiam 
4  T.  R.  6,  40,T  1  And-  24;  Dyer,  2,  Moor,  2.  of  money  it 

4.     Little  v.  Plant,  M.  T.  1685,  C.  1  Lutw.  20.  aheserviv 

-   To  debt  on  bond  against  an  administratrix,  she  pleaded  that  she  is  adminis-ed  him. 
tratrix  durante  minore  cUate,  to  which  the  plaintiff  demurs  specially,  and  join-    L  ^^^  1 
der  therein.     And  the  Court  awarded  a  respondeas  ouster  against  the  defend-  ^  plea  of 
xuil,  for  want  of  the  averment  in  her  plea  of  Iu)c  paralaest  verificare,  minore  a 

6.     Sparkcs  r.  Crofts,  M.  T.  1691,  K.  B.  Comb.  4b5;  S.  C.  Carth'..  432;  S.tate  by  an 

C.  I  Ld.  Raym.  265.  admiowtra 

In  an  action  against  the  defendant  as  administrator  generally  to  J.  S.  the  ^"^  ^'  ^^^ 
defendant  pleaded  in  abatement  that  he  was  administrator  during  the  minority  ^"  cVde^ 
of  bis  wi&,  to  which  the  plaintiff  demurred.     Per  Cur,     The  defendant  shail  ^||t,  (•  ]^^^^ 
nfiswerover.     For  though  a  man  cannot  charge  an  administrator  during  mi- |»araf a  eat 
■orily  generally  as  administrator,  because  he  is  a  particular  kind  of  adminis-  verificarm* 
trator,  and  where  a  man  Ims  obtained  judgtr\ent  against  such  administrator  if  ^  P^**  *<> 
afterwards  the  administrator  or  executor  comes   of  age,  a  scire  facias  ^'^^  fhat' d°7*d 
against  him  on  this  judgment;  yet  the  defendant  ought  to  aver  that  he  <^on-^„^  j^  9tktid 
tinues  adniRistrator  during  the  minority,  which  he  h^^t  not  done  here ;  for  he  Qjin'Htrafov 
had  not  said  that  his  wife  was  living,  and  under  the  age  of  17,(5  Co.  ^9 ^  durante 
Pigolt's  case.)  Afterwards  the  defendant  pleaded  that  administration  was  com- *»«'»<»'«  « 

mitted  to  him  during  the  minority  of  his  wife,  and  that  his  wife  died  since  the  *^'*  "**"* 
1     .         ,.  ^  •'  '  aver  that 

last  contmuance.  y^^  coniin 

6.  Atkinson  v.  Cornish,  E.  T.  1697,  K.  B.  12  Mod.  194;  S.  C.5Mod.395;neg  g^,. 

S.  C.  Ld.  Raym.  338;  S.  C.  Comb,  475;  S.  C.  Carth,  446;  S.  C.  Holt,  43.  Adiciniatra 

This  was  an  action  against  the  administrator  of  J.  S.   during  the  minority  tion  daran 

*  Bot  now  by  iho  *int.  38  Goo.  3,  f.  87,  §  B.  recUln^;  that  inconventencesi  had  arisen  from  '*  *^*"*'*'* 

granting  probatca  lo  infunU  under  the  age  or21,  it  U  cnncted,  **tha{  where  an  infant  ia  sole     .*  ^   ^^ 

eiecntor,  adoi'niatraiion   with  the  will  annexed,  shall  be  granted  to   the  guardian  or  aoch  ™*°?       *P 

other  peraon  aa  the  spiritaal  eoiirt  thiffi  think  fit,antil  aoch  infarft  shall  attain  the' ace  of  21  ^'^  .    .^^ 
____  "^  ccnior* 

^eais. 
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attaining  of  A.  B.  and  C.  adminifitrators  of  J.  S.  with  the  will  annexed;  the  dedart- 
the  ago  of  jj^n  averred  that^A,  was  within  the  age  of  twenty-one  years.  The  defend- 
•eventeitn.  ^^^  pleaded  that  he  was  of  the  full  age  of  twenty-one  years,  whereon  the 
plaintiff  tendered  issue,  and  the  defendant  demurred.  Per  Holt,  C.  J.  The 
difierence  is,  if  administration  be  granted  during  the  minority  of  ari  executor, 
the  administration  ceases  when  the  executor  obtains  the  age  of  seveoteen 
years;  hut  if  the  administration  be  granted  during  the  minority  of  the  person 
who  is  not  executor,  but  only  administrator,  the  administration  does  not  cease 
till  the  administrator  attains  the  age  of  twenty-one  years;  therefore  judgment 
for  the  plaintiff. 

14     Reek  v.  Thomas,  E.  T.   1700,  K.  A,  12  Mod.  500;  S.  C.   1  Ld.  Raym. 
[  241  ]  667;  S    C.  1  Com,  110;  S.  C  1  Salk.  39,  &  P. 

Bat  admin       In  an  action  of  debt  on  a  bond  by  an  administrator  durante  minore  eeiaU  of 
Miration <fu  D.  S.  the  declaration  averred  that  D.  S.   was  under  21  years  of  age.     The 
rante  mi    defendant  demurred  to  the  declaration;  and  Per  Cur.     An  administrator  dyr- 
o?'cn*  ^  t^  '"^S  '^®  minority  of  the  party  he  represents  may  act  and  sue  till  the  adminis- 
led  10  ad     t^'^'tor  in  whose  right  he  officiates  has  attained  the  ago  of  21  years,  for  admin«' 
niiniatra      istrators  are  by  the  statute,  and  he  is  not  a  legal  person  in  the  eye  of  the  law, 
tion  d6ea     capable  to  act  for  another  as  trustee,  till  ^21.     The  expression  during  the  niH 
not  deter     nority  of  an  administrator  must  be  understood  during  legal  minority;  t.  e.  nn-« 
i'bo"fnra"nt    ^^/^^^  before  Which  age  he  is  not  by  judgment  of  law  lit  for  the  trust ;t  other- 
baa  attain    ^'^®  where  it  is  the  act  and  judgment  of  the  party,  as  where  one  is  appointed 
ed  the  age  execUtor;  for,  according  to  the  provisions  of  the  spiritual  law,  he  may  be  an 
^f  21.*'      executor  at  17,  and  hence  an  administration  during  the  minority  of  an  execu- 
tor ceased  at  that  time.     See  6  Mod.  306;  Cro.  Car.  516;  5  Co.  2^;  Comb. 
475;  Sid.  47;  6  Mod.  S95;  2  Lev.  57;  Roll.  Abr.  910;  1   Leon.  74;  Sk«H 
rier,  1656;  3  P.   Wms.  70;  1  Com.  Dig.  Administrator,  F;  6  Com.  Dig. 
Pleader;  2,  d.  11. 

8.  JoYNfcR  V.  WAts,  E.  T.  1675,  K.  B.  T.  Jones,  48,  S.  P.  Bsnuet  v.  Ba«d^ 

E.  T.  1663,  K.  B.  Sid.  185. 
If  there  be      The  plaitstiffdeclared  as  administrator  during  the  minority  of  six,  andehoir* 

f^ni  X  IT  ®^  **^^*  ^^®  ^^""^  ""^®*'  '"^J  **"^  '^**^  ^^^  «'^^^  ^^^  attained  the  age  of  1»5 
ion  he  who  ^P^"  '^®  defendant's  demurring,  it  was  contended  that  the  declaration  was 
firat' attains  good,  notwithstanding  Piggot^s  case,  5  Co.  29,  for  that  decision  was  founded 
the  age  of  on  the  practice  of  the  judges  of  the  spiritual  law  then  in  use.  Bc(t  ncrw  bj 
21  years  (he  Statute  22  &  23  Car.  2,  c.  II,  the  law  is  altered  m  this  point,  and  no  ad- 
'h**'*  ?,'i°^®  "^ministration  can  be  granted  unless  to  persons  of  21  years  of  age;  for  tha 
afid  iho  ad  ^^^^"^®  requires  fl  bond  to  be  given  by  the  administrator,  which  cannot  be  ez^ 
rtiinii«tra  ecuted  by  an  infant.  But  the  Court,  on  the  contrary,  held  the  adrainisttatioa 
tion  shall  to  be  determined,  and  that  the  statute  had  not  altered  the  law  in  this  respect. 
cease.;  See  1  Leon,  74;  3  Keb.  607,  643;  4  Burn.  Eccl.  L.  240;  1  Com.  Dig.  Ad^ 
ministralor,  F.  I. 

9.  Fox  WIST  V.  TftBMAiN,  T.  T.  1668,  K.  B.  I  Mod.  47, 72,  296.  S.  P.  Hat- 
I  242  ]  TON  V.  Mascal,  E,  T.  1666,  I  Lev,  181 ;  S.  C.  Keb.  150. 

Where  one      Administration  duranie  minore  aUafe  cannot  be  granted  if  any  of  the  execH* 

!:**'"?*   tors  are  full  of  age.     Per  Twisdeo,  J.     See  Brownl.  46;  9  Co.  Rep.  37;  1 

f.ll  agel  ad  Saund.  291,  g;  2  Saund,  209,  212. 

iiiHiiaira  *  Before  the  staipte  of  Edw.  S,  there  was  no  administrator  duraHU  mirHfte  miatt^  etespt 

tion  darin|[  in  cases  where  an  infant  was  made  eiecator.    Arg.  hi  Grandison  v.  the  Covniess  of  I>OTer» 
the  minori    Skin.  1 56. 

ty  need  not      t  Another  and  more  forcible  reason  is  assigned  for  this  distinction,  that  as  the  statate  •I' 
bsgrani(;d||  disiriboiions  requires  administrators  to  give  a  bond,  which  an  infant  is  incapable  of  doing, 

and  is  on  that  accooni  incompetent.     See  11  Vin.  Ab.  100,  101;  8  Bac.  Ab.  73;  Co.  Lit. 

86.  h.  note  §. 

%  Bat  adminiMrntion  grnnted  doring  the  minority  of  several  children  will  not  ei^iro  ontba 

marriage  of  one  of  ihem  to  a  hasl>nnd  of  foil  age.     Nor  if  iin  infant  be  an  execatrix  ahall  H 

be  determined  by  her  taltins  a  hosband  who  is  of  age.     Nor  jf  there  be  seToral  infaais,  by 

the  denih  of  one  of  them.  Jones  t.  Strafford   8  P.  Wms.  79,  8emh,  overreling  Brndanol^i 

Case,  6  Co.  Rep.  2;J6:  Com.  Dig.  Administrator,  E. 

II  Actions,  however,  most  be  broiight  in  both  iheir  nanies,  otherwise  the  svit  will  abafa* 

See  Brown,  101;  and  refarences  to  Fozwist  v.  Treijpain. 
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10.  CoLBORNE  V.  Wright.  H.T,  1769.  K.Q.2  Lev.240jS.C.  Wm.Jones,  119.  Adminntra 
Per  Cur.     Where  one  of' the  executors  is  an  infant,  and  cannot  prove  the*'®""*'****'* 

will,  administration  durante  sua  minoritate  may  be  granted  to  the  other,  who "      *^*J 
shall  bring  the  action  alone;  and  it  is  not  inconsistent  that  he  shall  administer  ^^  (^'^"ono 
IQ  such  a  case,  for  this  is  not  granted  as  upon  a  dying  intestate  (for  the  will  is  execatorda 
proved),  but  only  to  enable  him  to  sue  alone,  because  the  other  is  not  capable  riog  the  mi 
lo  prove  the  testament,  and  so  not  join  with  him,  and  ho  cannot  sue  alone.        nority  of 
In  Jones'  report  of  this  case,  it  is  stated  that  he  thought  no  judgment  was  q*  ^^'' 
actually  given.     See  BaX5.  Ab.  13;  Yelv.  130;   11  Vin.  Ab.  97,  98,  99.  ,^^     "•* 

11.  Lord  Grandison  v.  Gouiytess  of  Dover.   M.  T.    1981.  K.  B.  3  Mod.  Semb.  Aa 

23;  S.  C.  Skinner,  155.  adminiatra 

On  R  motion  for  a  prohibition,  it  appeared  that  Charles  Haveningham  died  ^^f  darante 
intestate,  leaving  a  sister   an  infant,   whose  great  grandmother  was  assigned '"*°^/'*® 
her  guardian,  and  thereupon  she  obtained  administraiion  durarUemiThore  mtate,  J^werover 
The  piRtntiff  in  the  prohibition,   who  was  the  grandfather  of  the  infant,  sug-the  real  ee 
gested  that  the  Court  had  granted  the  administration  by  surprise;  and  he  be-tate^*      ^ 
inff  nearer  of  kin  prayed  that  the  administration  might  be  granted  to  him.         Semb. 

It  was  urged  that  tt  was  not  material  who  whs  appointed  administrator;  for'^K^  '^*^ 
it  hwag  durante  mbiore  cUatej  he  has  no  power  over  the  estate;  that  since  the  ™ob?!!^ 
ordinary  has  no  original  powers  in  this  case,  and  this  being  a  special  kind  of  i^^  iq  ^, 
administration,  when  he   has  once  executed  the  power  he  shall  not  repeal  it;  darante  mi 
and  the  conrl  inclined  to  this  opinion.  nore  ntaie 

12.  Dubois  v.  Trant,  M.  T.  1700,  K.  B.  12  Mod.  346,  ofanexeeii 

Administration  being  committed  to  one  during  the  minority  of  an  etecutor,  |^|^'  and  the 
the  question  was,  whether,  on  his  dying  under  age,  it  might  be  repealed,  andp^jof  |,  j^ 
eommitted  to  his  residuary  legatee  ?     Per  Cur.     Where  there  is  an  executor  coming  of 
Under  age,  if  there  be  legacies,  the  residuiary  legatee  ought  to  have  tdminis-^^e^  ike  t4 
tralion  during  the  minority,  and  not  the  next  of  kin  to  the   intestate;  because  'idoary  leg 
by  8tRt.  31  ^w.  3.  it  is  directed  to  be  committed  to  the  next  friend  of  the  in- V^^  "f^ 
testate;  and  the  appointment   of  a  person  as  residuary   legatee  is  a  on^ni^ost  £rantreDeal 
indication  that  the  testator  considered  the  party  thus  favoured  to  be  his  nexted  and  eon 
friend.     See  4  Burn.  Ecc.  L.  236;  1  Com.  Dig.  Administrator,  B.  8;  6  Com.  nutted  to 
Big.  Prohibition,  G.  18;  2  Bac.  Abr.  410.  him^ 

13.  Major  v.  Peck,  M.  T.  1690.  C.  P.  Lulw.  338.  [  243  1 

The  administrator  de  bonis  n^n  durante  minore  alafe  of  Rebecca  Wood,  '^^  defend 
brought  an  actioilof  covenant  against  the  husband  and  wife,  who  was  c^®<^ti~  p^Md  f/bar 
If  is  of  the  former  husband,  &.c.  averred  that  Rebecca  was.  under  age;  theof^h^iaat 
^bintiff  demurred;  but  it  was  never  argued,  for  he  could  not  maintain  it,  theoontina 
plea  being  clearly  good,  for  as  soon  as  Rebecca  came  of  age  the  action  was  anee,  that 
determined.  the  infant  Is 

14.  Sfahks  v.  Cropts,  M.  T.  1696,  K.B.  Carth.  432;  S.C.  1  Ld.  Raym.  266.  ^'  ■■*][  ?«•• 

Action  against  administrator  durante  minoritate^  as  general  administrator;  he  jtbatemeBt 
pleaded  in  abatement,  that  be  was  but  a  special  administrator  during  the  mino-  that  the 
rity  of  his  wife,  but  did  not  aver  that  she  was  still  under  age;  for  this  reason  judg*  plaintiff  is 
ment  was  giv^n  against  him  to  answer  over.     See  Carver  v.  Haslerig,   Hob.  an  sdminis 
261 ;  and  Aldred  v.  Wahhall,  2  Roll.  Rep.  209.  trator  miao 

15.  Lawson  v.  Crofts,  M.  T.  1660.  K.  B.  Sid.  67.  Ind  not*a 

it  18  an  unsettled  question,  whether  if  an  executor  or  admin  strator  dardnie  general  ad 
miiiore  cUaUy  continues  in  possession  of  the  goods  ader  the  full  age  of  the  exe-  miniatrator 
cutor  how  he  shall  be  charged.  Some  have  holden  that  he  may  be  sued  as  moat  aver 
executor  d€  son  tort\  but  this  doctrine  has  been  denied  by  others,  because  1^**  .***• '** 
he  comes  to  the  possession  of  tho  goods  lawfully.  Others  have  holden  that  j*^*""* 
he  may  be  sued  as  administrator  durante  ^linore  (zalty  because  a  stranger  can-  q^^  If  as 
not  know  the  age  of  the  rightful  executor;  nnd  the  only  notorious  act  by  administre 
which  it  may  be  discovered  that  he  is  no  longer  administrator  durante  minore  tor  minore 

•  Bat  if  adminiiilration  be  granted  generally  to  one  doring  the  minority  of  an  infant  ex-"***?    7 
Scotor,  the  grantee  has  aothority  to  matcc  leases  of  any  terms  vested  in   such  infant  which  fontiniiiiig 
shall  be  good  till  be  comes  of  age;  and,  as  it  has  been  holden  by  some,  until  he  avoids  them  ^  ^'*** 
by  aotnai  entry.    See  Sir  H.  Finche'i  case,  6  Co.  676;  Bac.  Ab.  tit.  Leases;  and  Godb. 
104^1.  122;  2  And,  1S2,  pi.  78;  Mann  v.  Dnnkin*  Finch  Rep.  298^ 
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■ton  of  ihe  cdalt,  is  the  fact  of  ceasing  to  intermeddle;  and  of  this  opinion  was  Hobart, 
gooda  after  J  xq  which  Windham,  J.  agreed,  but  several  of  the  judges  held  that  he  might 
the  foil  »ge  jjg  detained  upon  the  special  matter  disclosed;  and  this  was  not  denied,     bee 
ofihe  exec  ^^  ji^barl,  265,  266;  post,  tit.  Executor  and  Administrator. 
Sim'..  »n  (B)  During  i  he  absence  of  executor  beyond  sea. 

e«cmorrfe    1.  HoDGE  v.  CL.Rt.  M.  T.    1689.  K.  B.  4  Mod    14;  S  C.  1  Lutw.  342. 
M9n  tort.        A  scire  facias  was  brought  by  an  administrator  dunng  the  absence  of  ano- 
Letiera  of  ^y^^      u^^^  oyer  of  the  scire  facias,  the  defendant  demurred;  And  exception 
•dminutra  ^^^  ^^^^.  j^^    .j.^^^  j^  ^^^3  ^^^  averred  that  ihe  parly  was  absent  at  the  time 
'^\oTln  of  administration  committed,  and  that  he  continued  absent      Sndly.    That  the 
rin.r  4he  «b  administration  was  void  for  uncertainty,  for  it  appeared  to  be  granted   during 
genwofB.,ihe  absence  ^c,  3dly.  That  it  was  void  because  the  ordmary  had  no  P^^^'^o 
ere  good,     g^ant  such  administration  by  the  common   law,  ihe  authority  under  which  he- 
[  244  1  Jets  being  given  him  under  a  particular  statute.  But  the  Court  held  these  ob- 
jections to  be  untenable-  observing,  that  they  were  clearly'of  opinion  that  the 
administration  was  good,  and  that  payment  of  the  debt  to  such  adnstaistrator, 
after  the  return  of  the  next  kin,  and  before   notice,  would  be  valid;  and  that 
though  actions  brought  by  such  administrator  shall   abat^  when  the  right  per- 
son returns  to  England,  yet  actions  brouf(ht  aorainst  him  shall  not,  but  shall  ber 
<?ontinued  against  the  rightful  administrator.    See  observations  on  this  caw,  2 

Ld.  Ray m,^  1072,  ^  ^      «  „    ^« 

2.- Slater  v.  May.  M.  T.  1703.  K.  B.  2  Ld.  Raym.  107!;  S.  C.  i  Salk.  42v 

in  an  action      g  p^  Rbale  v.  Simpsox.   H.  T.  1696.  C.  P.   Lut.  632.  Hodqe  v.  Clarb. 

byaperwa      j^   j.    jgg^    ^^^    ,4 

Mch  admin  B.- being  an  administrator  during  the  absence  of  J.  S.  brought  an  action  of 
istration  ia  debt  on  a  bond,  but  did  not  aver  where  J.  S.  was  resident,  or  that  he  was  ab- 
granted,  the  sent.  Per  Cur.  Il  is  but  reasonable  the  ordinary  should  have  power  to  grant 
alMence  of  administration  during  absence  as  well  as  minority,  or  pending  a  suit,  and^sach 
thaeiecQ  administrator  is  accountable  to  the  executor:  and  although  it  may  be  intended' 
?|f  *"  ?*  h*  that  he  is  beyond  sea,  yet  the  plaintiff  ought  to  aver  that  he  was  absent.  Judg- 
■aaaooi<ht  menl  for  the  defendant.  See  3  Salk.  23;  Lutw.  102,  3  Brownl.  83;  Cro.. 
to  be  aver   £liz.  602;  Hob.  250;  4  Dy.  351.  G. 

red  in  the  3.  Taynton  V.  Hannay.    H.  T.  1802.   C.  P.2  B.  &  P.  26. 

decUratioo.  rpj^^  plaintiff  having  taken  out  letters  of  administration  according  to  the 
form  prescribed  by  the*33  Geo.  3.  187.  and  having  been  appointed  by  order  of 
>t*rdlmlib  ^^^  Court  of  Chancery,  in  a  suit  instituted  against  hin»,  to  collect  the  debts 
trafion  on  of  the  deceased,  brought  an  action  to  recover  a  debt  due  to  the  testator;  the 
der  38  G.Si  defendant  pleaded,  that  on  a  day  prior  to  the  commencement  of  the  action,  the 
e.  87. »  w  executor  to  whom  prohatp  of  the  will  had  been  granted,  died.  On  demurrer 
not  made  j|^g  pi^j^  ^j,g  hgi^j  \y^^  by  Rooko  and  Chambers  (Avanley,  C.  J.  dissentient) 
nldaWebt  ®"  the  gtbund  that  the  authority  of  the  special  administration  continued  until 
tbedeat^bof  ^^  appointment  of  a  new  representative,  notwithstanding  the  death  of  the  ex- 
tbe  eiecB  ecutor.  Chambers,  J.  observed,  that  although  this  act  was  made  for  very  be- 
lor.  neficial  purposes,  yet  many  of  its   provisions  had  been  framed  with  a  short- 

sighted view  of  legal  consequences. 

(C)  Pendente  lite,  or  pending  mtioatiow. 
I.  FRfeiitRicK  V.  Hook.  T.  T.  1689.  K.  B.  Carth.  153. 
I  245  ]       In  debt  on  bond  by  an  administrator,  the  defendant  craved  oyer  of  the  let- 
Adntioiatn      ,  rpj^.^  stalnte  enacts,  ihfil  if  at  the  eiptrolion  of  twelve  enlender  months  after  the  death 
lion  g*""^    of  the  testator,  iho  executor  to  whom  probate  has  been  granted  is  residin|^  onl  of  the  jaria- 
od  pending  ^jjg,-,^,^  ^^  ^^e  kin|r'«  cooru,  the  Ecde  iasiicnl  Court,  which  hna  granted  the  probate,  may, 
a  Mil  m  (be  ^p^^^  ^j^^  application  of  any  creditor,  next  of  kin.  or  legatee,  grounded  on  «ffidavit,  grant  a 
spiriloal       special  adniinistraiinn  to  such  cretfiinr,  A  r,  for  the  purpose  ol*  being  made  a  party  to  a  bill 
court  con     j^  equity,  to  be  exhibited  against  him.  and  to  carry  the  decree  into  effect,  and  no  further  or 
^'h*"^*!^'  otherwiae.     And  by  sec.  4,  the  Court  of  equity  in  which  the  sort  shall  be  depending,  may 
right  ot  ad  ,ppQ}„(  Q^y  person  to  collect  the  debts  due  to  the  estate,  and  give  diaehargea  for  theaaaie. 
inioistra       ^^^  ^^  ^^  ^  if  the  eiecotor,  capable  of  acting  as  such,  shall  retnrn  to  and  reside  within 
^^'**  **,    ,  the  jariddictien  of  any  of  the  king^s  courts  pending  such  suit,  such  executor  shall  be  mad« 
'^     *  't      P^'^y  ^^  sncKsuit,  and  the  costs  incarred  by  granting  such  administration,  and  by  proceed- 
•aminialre  -^  -^  ^^^^i  sail  against  such  administratotf  shall  be  paid  by  such  person  oot  of  soeh  fond  as 
the  coart  shall  direct. 


ADMINISTRATION.— P«i*iig  LUigalion.  tH 

ten  of  adminifltration,  from  which  it  appeared  that  the  plaintiff  was  a  special  lion  grant 
administrator  quand  this  bond  only  pendente  liUy  touching  (he  validity  of  the  will  ^^  penden 
of  the  testator;  and  then  pleaded  io  abatement  that  tlie  testator  had  made  ^^^  f!^^^^}^^^'^ 
wiily  and  constituted  the  plaintiff  her  executor,  and  that  the  plaintiff  had  im-^in  inatier 
properly  brought  this  action  as  administrator,  and  not  as  executor,  netiljudiciuM  \y  void. 
de  bUlay  Sfc.     Demurrer  to  plea.     Per  Cur.  Adtninistration  pendente  lite  con- 
cerning a  will  is  utterly  void;  and  the  difference  is.  where  (here  is  a  con(roversy 
in  the  spiritual  court  concerning  the  right  of  administration,  and  where  it  is 
eoncerning  the  validily  of  a  will.      In  the  first  case,  administration  granted 
pendente  lUe  is  good;  but  it  is  otherwise  where  the  controversy  is  concerning  a 
will,  for  be  who  comes  in  under  the  will  shall  avoid  all  that  an  administrator  . 
may  have  done.*     See  Smith  v.  Smith,  3  Keb,  64.  * 

2.  WooLASTON  V.  Walker,  H.  T.  1730,  K.  B.  Fifzg.  202;  S.  C.  2  Stra. 
Sn;  2  P.  Wms.  667,  more  fully  reported  in  2  Selw.  N.  P.  756,  n.  14; 
recognised  by  Lord  Hardwiok  in  Willis  v.  Rich,  2  A(k.  286. 

The  plaintiff  in  the  original  Hc(ioii  declared  on  a  promissory  note  as  admin-  .°'  l^"  ^'^ 
istrator  pencie»/e  lite.     On  a  writ  of  error  being  brought,  it  was  contended  •**«*  JonEer'sx'* 
there  being  a  will,  the  ordinary  had  no  power  to  grant  administration.     On  isu,  and  ad 
the  other  aide  it  was  argued  that   it   was   necessary  that  the  ordinary  should  miniatra 
have  power  to  grant  administration  pending  the  suit  as  during  the  minority  or  (ion  n»y 
absence  of  an  executor,  otherwise  great  incooveniencee  would  ensue,  for  in  ^^  granted 
that  interval  any  peraon  might  take  and  embezzle  the  tealator's  goods,  and  yet  gJ^'t"*^^^ 
be  exempt  from  any  liability.     These  arguments  were  endeavoured  to  be  an-  J}||  ^^  ih^ 
awered  by  stating  that  the  reason  why  the  ordinary  was  allowed  to  grant  ad-  ri^h(  ofajl 
ministration  during  minority  is,  that  for  that  time  there  is  in  effect  an  intestacy  miniaira 
.because  the.executor  is  incompetent  to  perform  (he  will  of  the  deceased;  and^^®*** 
the  reason  of  a  limited  administration  being  granted  during  absence  is,  that 
there  the  executor  has  committed  a  default  which  the  ordinary  is  bound  to  sup- 
ply.   AAer  several  arguments,  it  was  said  Per  Cur.  We  can  see  no  difference 
in  the  cases  of  absence  or  minority  but  wha(  makes  in  favour  of  the  present 
administration.      It  would  be  very  inconvenient  if  nobody  could  call  in  tho 
efiecta  pending  the  dispute,  which  often  lasts  many  years.     We  cannot  say 
this  adoiinistration  is  void,  because  it  is  not  determined  yet  whether  there  is  a 
will  or  Dot.t      The  judgment  of  C.  P.  was  affirmed.      See  2  Barnard,   Rep. 
K  B.  14,  428;  1 1  Vin.  Ab.  106;  3  Bac.  Ah.  56;  Andrews,  366;  Garth,  163; 
]  Roll.  Ab.  888;  Lutw.  342;  Owen, 36;  4  Mod,  14;  Salk.  42;  2  Brownl.  83.    r  045  n 

3.     Imfev  v.  Pitt,  T.  T.  1678,  K.  B.  2  Show,  69;  S.  C.  T.  Jones,  133.    Sochnn  ad 

A  question  arose  in  this  case  whether  an  administrator  pendente  lite  respect-  miniairaior 

ing  a  will  is  liable  to  an  action  on  the  contracts  of  the  supposed  testator;  and  ia  tsableoa 

it  was  clearly  held  by  all  the  judges  that  he  was  liable,  he  is  for  the  time  a  ^^^  ^°L . 

Hsemplete  administiator.     See  1  Lord  Raym.  661.  A^cll^t 

4.  Vaughan  v.  Bowne,  H.  T.  1748,  K.  B.  2  Stra.  1106;  S.  C.  Andrcws,32«.  /* 

The  defendant  was  sued  as  executor,  and  pleaded  a  judgment  recovi^rcd  by  ^"  sdminii 
himself  in  the  life-time  of  the  deceased,  and  a  retainer.     The  plaintiflT  replied  ^'I'/l^/fA^ 
that  he  was  executor  only  de  eon  foW,  and  the  defendant  rejoined  puis  darrien  ^^y  ^^ 
xontinuance,  that  he  had  since  obtained  letters  of  administration.     On  demur- pleaded 
rer,  it  was  objected  that  the  rejoinder  was  in  effect  to  abate  the  plaintiff's  wnt,fuw  danri 
which  had  been  properly  brought  by  matter  subsequent,  not  depending  on  any  «**  eoniin 

♦  See  Wollaslon  v.  Walker,  2  Bira.  9(8;  8.  C.  2  Salw.  N,  P..767;  in  whitib  it  ia  •»«(•<*  j^gSf/Vw 
•that  no  judgment  was  actaally  given,  ibe  parlies  having  compromised.  tmioer. 

Administration  pendente  lite  cannot  be  obtained  on  motion  wilhoat  the  prior  consent  of 
the  parties.     Worthley  v.  Cock,  1  Adams,  326. 

tXiee,  J.  eoincided  in  opinion  with  the  Court,  hot  on  different  grounds,  viz.  that  it  did 
not  appear-to  the  Court  that  there-was  any  will,  and  therefore  he  thought  the  case  was 
•Irongor  in  this  tha'n  in  either  of  the  other  limited  adminiftratinns,  because  in  them  a  will 
plainly  appears,  but  the  execuiioo  thereof  is  Kuspended  through  the  disability  of  the  eseoa- 
tor.     See  2  Selw.  N.  P.  757,  n. 

t  In  an  action  by  an  admintstrafor  pendente  lite  it  should  He  averrod  in  the  declaration 
that  the  suit  is  still  depending;  ^nee  Crofi  v.  Wnllbnnke,  Yelv.  128;  2  Roll.  Rop.  209;  Cro. 
Jac.  690;  Precedents,  2  Stra.  917;)  though  in  suing'  an  administrator  of  that  descriptioa, 
say  a? ermea*  of  the  pendency  of  the  salt  is  annecessary. 
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•ct  of  the  plalntiflT's,  and  that  the  rejoinder  was  a  departure  from  the  plea. 
Sed  per  Cur.    The  rejoinder  is  well  enough ;  for  the  first  plea  does  not  say 
there  was  a  will,  and  ilie  defendant  could  not  at  that  time  do  ntherwiae  than 
admit  that  he  was  acting  as  executor;  and  it  would  be  very  hard  lo  lay  it  down, 
that  if  a  man  who  sues  for  adininisf  ration  is  opposed,  and  the  cause  runs  out 
into  any  length,  (hat  the  acting  during  the  suit  should  be  construed  such  a 
If  the  wife  wrongful  execu(orsht;>  as  never  can  be  purged,  so  as  to  give  him  the  benefit  of 
•f  A.  i<  loft  retaining;  besides,  these  pleas  of  puis  darrien  continuance  begins  with  a  relin- 
aodtlledi'es ^'*'®^™®"^  °^  *^®  veriiication  in  the  former  pleadings,  which  shows  it  may  be 
bsfore-pro  departed  from.     Judgment  for  the  defendant.     See  Siiles,  387. 
bate,aiaiin ' 

btrmtion  of  V.    OF  ADMINISTRATION  IN  CASE  OF  THE  DEATH  OF  THE 
thahof  ADMINISTRATOR,  OR  EXECUTOR  INTESTATE. 

felTts  mast  .'*     Harris  v.  Case,  T.  T.  1675,  C.  P.  2  Mod,  lOI. 

be  granted  ^^  ^  motion  for  a  prohibition,  it  appeared  that  A.  made  a  nyill,  and  appointed 
totbeneit  hifl  wife  executrix,  and  bequeathed  a  shilling  to  his  daughter  for  a  legacy, 
of  kin  to  and  died;  the  executrix,  before  probate  of  the  will  also  died  intestate.  The 
the  boi  The  question  was,  whether  the  property  should  be  administered  under  the  99 
noi  io*tbe  ^  ^^  ^^^'  ^'  ^'  *^'  amongst  the  next  of  kin  to  the  executrix,  or  to  the  next  of  kin 
neit  of  kin  ^^  '^^  testator,  since  she  dying  before  probate,  her  husband  in  judgment  of  law 
of  tbe  wife  ^^^  ^'^  intestate  The  Court  came  to  no  express  determination,  but  seemed 
f  247  J  to  think  that  this  case  was  within  the  statute,  and  that  administration  must  b« 
Administra  Committed  to  the  next  kin  of  the  husband ;  but  if  there  should  be  no  distribu- 
tion granted  t  ion,  it  must  then  be  according  to  the  will  of  the  intestate.  See  Vern.  200; 
debaniM  Jones,  225;  1  Roll.  Ab.  907;  Cro.  Eliz.  211;  Fitzg  206;  Ca.  Temp.  Talb. 
ultmmM  ^^5  «  Salk,309;  12  Mod.  16;  1  Com.  Dig.  262;  Show,  2;  10  Mod,  316; 
fetoone,    6  Co.  9. 

where  two  2.  Tatlor,  appellant,  v.  Ladt  Shore,  T.  T,  1680,  K.  B.  T.  Jonea,  161. 
had  eqnal  M.  A.  widow,  made  her  will,  and  appointed  E.  W.  her  executrix,  and  be- 
ri|ht  to  ad  qoeathed  the  residue  of  her  property  lo  the  disposal  of  the  executrix  and  Sir 
Uon'ugood.  .  ®'  ^®'  brother,  and  died.  E.  W.  not  having  proved  the  will,  made  her  own 
When  an  ^i*^  and  appointed  Elizabeth  Taylor  executrix.  After  the  death  of  Lady  W. 
eiecotor  of  <^dminist ration  of  the  good."?,  &c.  cum  testamento  annexe,  was  committed  to 
the  deceai  Sir  J.  S.  who  by  his  will  made  his  wife  his  executrix  and  afterwards  adminia- 
ed  baa  pro vt ration  de  bonis  non,  &c.  was  committed  to  Lady  S.  wife  and  executrix,  of  Sir 
bath  d  d^'  ®''  ^^^  ^*  '^"7^"'^  having  prayed  administration  to  be  granted,  and  that  ap- 
iniettate  plication  being  denied,  she  appealed  to  the  delegates.  And  the  Court  was  of 
ao  adninii  opinion,  1st,  That  the  bequest  of  the  residue  by  the  words  aforesaid  was  a  be* 
tration  de  quest  of  the  interest,  and  not  an  authority  only.  2dly,  That  though  adminis- 
bonis  non  tration  might  be  granted  to  the  appellant  and  appellee  together,  yet  there  was 
"  "h^r**t  "^  cause  of  appeal;  and  the  grant  of  the  judge  a  quo  of  the  administration 
If  he  die  be^**  confirmed,  and  the  appellant  condemned  in  10/.  cost?, 
fore  pro  ^*     Wankpord  v.  Wankpord,  M.  T.  1698,  K.  B.  I  Sa Ik,  305,  308. 

bate,  alibo'      Per  Holt,  C.  J.    When  a  will  is  made,  and  H.  appointed  executor  thereof, 
be  laaj       if  the  executor  administers,  but  dies  before  probate,  an  immediate  admmistra- 
have  admin  lion  ghould  be  committed;  whereas,  if  the  will  has  been  proved,  the  adminia- 
part^of  ^e  ^'**°  """^^  ^^  ^^  bonis  adminislrat,  by  the  executor. 
Jffecu.  *•     Trevillian  v.  Andrew,  H.  T.  1696,  K.  B.  5  Mod.  384. 

.  .  In  ejectment  the  jury  found  the  following  verdict;  that  a  lease  had  been 
tniiioTde  ™**'®  ^°''  ninety-nine  years,  if  three  persons  should  so  long  live,  and  that  one 
bonit  non,^^  ^^^  ^aid  persons  was  living;  and  that  another  lease  had  been  made  to  the 
Ac.  he  uk  lessee  for  ninety-nine  y^ars,  if  he  should  so  long  live,  and  that  he  assigned  his 
en  ont,  and  term  to  the  other,  who  died  intestate;  and  that  this  person  was  living;  and  that 
*h«  grantee  one  Spry,  who  had  a  grant  of  the  reversion,  entered  before  administration  de 
•J^ll**^'*^*' bonis  non  was  gr«inted,  and  died  seiried.  The  question  was,  whether  that  had 
term  dieaei*®^^"  away  the  entry  of  the  adminislraror.  Per  Cur.  The  term  had  an  exis- 
■ed,  the  ad  tence  as  soon  as  adininisJlralion  was  granted,  and  the  administrator  may  have  a 
mioistrator  special  action  of  trespass. 

vaj  have  a  apecial   action  of  trcfpasa,  for  th<e   term  bad  ao  existenfis  aa  icon  as  admiAiitratlon  wb| 
gitnttd. 
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5,  RicHARDfoif  ▼.  SEMBi  M.  T.  1698,  K.  B.  12  Mod.  30jB.  if  ih^e  J 

Holt,  C.  J.     If  ufeme  comW  be  executrix  and  legatee,  admiBistratiea  cb  ootrix  bar 
hania  wm  ought  to  be  to  the  husband;  if  she  be  not  legatee,  and  others  are,  self  bt*  re 
it  ought  to  be  given  to  them,  if  there  be  no  legacies  to  the  next  of  kin  to  the  •i<lnarjr  lef 
first  testator.     See  Coin.  Dig.  Administrators,  B.  6;  1  Vent.  219;  2  Lev.  56;  *\^^'  >°>"!® 
9  Bac.  Ab.  19;  U  Vin.  Ab.  87,  89;  2  RoH.  168.  i,7rL*ii«n 

6.  Clkrk  t.  Withers,  M.  T.  1701 ,  K.  B.  I  Salk.322;  S.  €.  2  L.  Raym.H)72.  ,ha!l  b« 

Per  (htr.     Since  the  17th  Car.  2.  c.  13.*  an  administrator  de  boma  ntm  maj  granted  to 
commence  an  execution  on  a  judgroei^t  obtained  by  an  executor  or  adminis-  her  admio 
trator;  it  is  but  reasonable,  and  within  the  equity  of  that  act,  that  an  admints-  i*trator. 
trator  de  hotda  wm  should  be  permitted  to  perfect  an  execution  thus  begun,  fbr  ^'V  ^^^°* 
the  right  now  comes  to  him.     See  5  Mod.  .S84.  menced  by 

7.  YouifO  V.  JoLLAND,  M.  T.  1658,  K.  B.  2  Sid.  122.  ^n  ndmioii 

The  husband  died,  and  left  his  widow  within  the  age  of  17  years;  and  ad- trator,  ma/ 
miniBtratieu  dwranie  minore  asiate  was  granted  to  her;    against    whom    Y.  ^  perfect 
brought  an  action  of  debt,  and  had  judgment.     The  father  died,  and  the  wi-^  ^f  .*" 
dow  foerng  now  of  full  age,  and  married  again,  administration  dt  boms  mm,  ^^^^  ^^  ^^ 
&c.  was  granted  to  husband  and  wife,  against  whom  Young,  who  had  the  ni$  n§n, 
judgment,  brought  a  $cire  facias ^  &c.  and  adjudged  well  brought,  because  it 
is  for  a  debt  from  the  first  testator;  and  a  diversity  was  taken  between  aOra«etr« 
wnv /actot  against  an  administrator  of  an  administrator,  and  a  $cvre  faciM  f^^^^* 
by  an  administrator  of  an  administrator;  for  if  administrator  has  judgment 
and  dies,  the  second  administrator  cannot  have  %cvrt  facioM  because  he  claims 
paramount  the  first  administrator,  who  had  the  judgment,  being  in  by  the  tea-  , 

tator;  but  scire  feuM»M  may  be  sued  against  the  second  administrator  on'  a 
judgment  had  against  the  first  administrator,  because  both  claim  as  adminis- 
trator to  the  intestate,  and  by  consequence  both  are  liable,  and  so  oo  incoiv-  A(I   •  • . 
▼enience  but  this  scire  facias  ought  to  be  for  the  judgment  only,  and  not  for  tjo^jf^'^^ 
damages  and  costs.  n»«  non 

8.  TiNGRET  V.  BROWff,  T.  T.  1798,  C.  P.  1  B.  &  P.  310.  maat  be  ob 

This  was  an  action  on  the  4  Geo.  2.  c.  28.  by  the  administratrix  of  an  ex-  Gained  to  eo 
ectttor,  against  the  intestate^s  tenant,  for  contmuing  to  occupy  lands  afler  the  ^^}^.  ^^^.  *^ 
termination  of  the  defendant's  lease,  and  a(\er  notice,  contrary  to  the  above  ||^J^*^f*Q 
etatute.     On  demurrer  it  was  urged  for  the  plaintiff,  that  it  was  unnecessary  execator  to 
for  her  to  obtain  administration  de  bonis  tion,  since  it  was  clearly  a  debt  due  eoe  a  tenant 
to  the  testator.     But  Per  Cur,     In  order  to  entitle   the  plaintiff  to  maintain  f^'i'  holding 
this  action,  it  was  incumbent  on  her  to  sue  out  administration  de  bonis  non;?^^.®^*'' 
it  being  a  settled  principle  that  until  the  debt  is  actually  paid  to  the  executor,  ["aiQ*  ^^^ 
it  is  considered  as  property  unadministered, — Judgment  for  defendant.  r  ^49  1 

VI.  HOW  ADMINISTRATION  IS  TO  BE  GRANTEDf  Adminiatra 

1-  Hammond  v.  Moore,  H.  T.  1662,  Sid.  lOO,  S.  P.  Fawtrt  v.    Fiwtrt,  ^*on  cannot 

M.  T.  1690,  K.  B.  1  Salk.  36.  ba|iani«jl 

Obligee  of  a  bond   debt  o{  £500  died  intestate;  the  ordinary  committed  ^^JJ^^^^j^ 
administration  of  j£100  thereof  to  A.  and  of  another  to  B.  4rc.     It  was  held  thing;  or  of 
clearlv  by  the  Court  to  be  void;  for  several  administrations  cannot  be  com-gooda  in 
mittedof  a  thing  entire;  nor  can  admintstration.be  granted  of  goods  in  oneooo  county 
county  to  A.  and  in  another  to  B.     See  1   Com.   Dig,  Administrator,  B.  7;  J°  ^-  *"*^ 
Rol.Abr.908.  !"b 

2.  Taylor  v.  Gore,  H.  T.  1616,  K.  B.  1  Keb.  434.  Or  of  aev 

It  was  suggested  by  Windham,  J.  that  the  administration  cannot  be  com-  eral  diatinet 

*  Mado  porpotoal  by  atat.  1  Jae.  2,  c.  T7.;  i^hich  eaacta,  that  where  any  jadzment  after  a  parceli.| 
vardiet  ahall  ba  bad,  by  or  in  the  name  of  any  execotor  or  adminiatrator,  in  sacn  case  an  ad- 
mioiatrator  de  bonis  n&n  may  aoe  oat  a  Bcire  facias,  and  lake  execotion  upon  aocb  judgment. 

t  It  io  naaally  granted  by  writing  onder  rieal;  it  may  alao  be  committed  by  entry  in  the 
reglatry  wiiboat  lettera  sub  sigillo;  bat  il  cannot  be  granted  by  parol.  See  Bro.  Adm.  pi. 
17;  citea  21  H.  6,  43;  Godolph.  ^61;  Com.  Dig.  Administrator,  B.  7;   11  Vin.  Ab.  70. 

t  There  may  bo,  hoYvever,  a  limited  or  special  administration  committed  to  a  parly  of 
eertain  apecific  elTecti,  aa  of  a  term  for  yeara  and  the  like;  and  the  rest  may  be  committed 
to  oitienor  of  efieeta  of  the  inteaute  in  ibt^coantry  or  place  to  ono,  and  for  efTecta  in  that 
ooiBtry  or  plaeoto  another.  Com.  Dig.  Adminiatration,  B.  7;  Rol.  Abr.  908.  Tboa  the 
oidiaary  may  graat  adiniBiatratioiia  qvsad  part  to  the  wife,  tod  ■•  to  tht  other  niit  to  llpe 
pntpfJfm,    9  Bac.  Ab.  »5,  11  Vk  AU  Tl ;  I  SaJk.  80.  ^  ' 
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ttitt«d  of  part  of  anj  debt,  bnt  ta^j  be  fteTenll/  of  the  goods  in  several 
eoonties.  Sed  Cmia  eemirtu  The  ordinary  niay  cfNnmit  administration  to 
as  BBanjr  as  they  will,  bat  not  by  sereral  parcels,  See  3  Bac.  Abr.  67  \  Rol, 
Abr.  906;  1  Salk.  36. 

3.  Tbk  K»g  ▼.  Bktteswobth,  M.  T.  1733,  K.  B.  3  Stra.  956. 
A  mmam       I.  K.  made  his  will,  and  appointed  two  persons  executors,  and  led  the  re- 
■ioa  or  ap  Mue  of  his  personal  estate  to  his  yoongest  eon  £.     The  executora  renouo- 
!"*"*"•■*  ced,  and  the  residuary  legatee  moved  for  a  fmandamta  to  be  admitted  to  prove 
waried  by  ^^  *^f  ^'^  have  administration  with  the  will  annexed.     On  a  rule  to  show 
theipiritm  cause,  it  was  insisted  that  this  case  differed  from  Lord  Londonderry's,  (2 
•I  covt  be  Stra.  857.)  where  the  commission  of  appraisement  was  set  up  against  the 
fora  grmot   immediate  grant  of  a  probate;  which  the  stat.  21  Hen.  8.  c.  5.  requires  shall 
mg  adDw   u^  without  any  frustratory  delay.     And  the  ordinary  has  no  election  in  that 
tK^nHiB  ^**^y  whereas  in  the  present,  he  is  not  bound  to  grant  administration  to  the 
aaxed.        residuary  legatee,  none  of  the  statutes  mentioning  him;  on  the  contrary,  stat. 
i  350  1  31  Hen.  8.  c.  5.  which  takes  notice  of  the  renunciation  of  executors,  leaves 
the  matter  to  the  election  of  the  ordinary.     The  Court  concurred  in  this 
opinion;  obserying,  that  if  the  commisnion  of  appraisement  was  a  grievance, 
it  would  be  a  proper  -matter  of  appeal;  bnt  they  coul<^  not  break  into  the 
^  practice  of  the  court  below;  and  discharged  the  role  for  a  mandamus.     See 
Barnard,  K.  B.  334;  3  Keb.  139;  pi.  118;  3  Bac.  Abr.  535;  Toller,  347. 
The  flpirha  4.  Folks  y.  Domiiviqub,  T.  T.  1749,  K.  B.  3  Stra.  1 137. 

al  coart  The  plaintiff  declared  on  a  bond  in  the  deHnd  against  the  defendant  as 

"^^(•ka  ^  tuginauuatnloT  during  minority,  with  the  will  annexed;  and  on  oyer,  the  coa- 
dae  admia  ^^^^^  appeared  to  be  for  exhibiting  an  inventory,  and  duly  administering  the 
ismiioa      affects  ef  an  intestate,  by  paying  debts  and  legacies.     The  defendant  pleaded 
where  it  if  performance  of -the  condition;  to  which  the  plaintiff  replied,  that  .he  had  not 
granted       paid  a  legacy  of  £1500  though  he  had  more  than  sufficient  to  pay  all  the 
tumteita  debts,  to  wit,  £500.     On  demurrer,  it  was  objected  that  the  bond  was  void, 
menu  an   ^^^  ^^  warranted  by  stat.  31  Hen.  8.  c.  5.  or  valid  at  common  law  by  requir- 
ing an  administrator  to  pay  legacies  or  distribute  according  to  the  rule  of  the 
Ecclesiastical  Court, and  roust  be  taken  to  have  been  obtained  by  coercion.  Per 
Cur.  These  administrations  are  not  within  stat.  31  Hen.  8.  We  must  therefore 
refuse  the  mandamiu.     The  bond  must   be  considered  as  an  instrument  at 
common  law;  pind  then  it  is  sufficient,  if  it  be  good  in  that  part  on  which  the 
breach  is  assigned ;  and  as  we  think  this  is  so,  we  cannot  assume  that  it  was 
a  bond  entered  into  by  compulsion.     Judgment  for  the  plaintiff.     See  Raym. 
337;   1  Vent.  166;  Cro.  £nt.  138;  Hob.  350;  3  Lev.   163;  3  Show  396;  3 
Jones,  90;  1  Saund.  163;  3  Co.  83. 

VIi;  WHEN  ADMINISTRATION  JS  VOID  OR  VOIDABLE. 

(A)  Whek  void. 
1.  Abraham  v.  Cunningham,  H.  T,  1675,  K.  B.  T.  Jones,  73,S.  C.  3Mod. 
146;  S.  C.  3  Lev.  182;  S.  C.  1  Vent.  303;  S.  C.    3  Keblc,  725;  S.  C. 
Adminiitni       Danv.  350;  S.  C.  1  Frepm.  445. 

•f*h**^h'^     In  ejectment  a  special  verdict  was  found,   which  stated  that  David  Cun- 
Ifi  exeeotor  oingham  being  possessed  of  an  inieresie  termini*  for  30  years^  to  commence 
named  al     in  1671,  made  his  will,  and  made  another  David  Cunningham  his  executor, 
tboQgh  the  snd  died  in  1659.     David,  the  executor  on  the  8th  Oct.  1661,   made  his  will, 
will  were    and  appointed  Ninian  Cunningham,  and  Andrew  Hay,  his  executors;  and  on 
•oppreesed,  the  l5th  Sept.  1665,  died,  having  proved   the  will  of  the  first  David.     The 
tenee^oa'    ^^^^^^Yf  ^^^  having  notice  of  the  last  will  of  14th  Feb.  1665,  granted  admi- 
known  at    oistration  de  bonis  non  of  the  first  David,   non  adminisiralis  by  the  second 
the  time  of  David,  to  Bradbone,  a  creditor  of  the  first  David;  no  probate  being  made  of 
granting  it;  the  will  of  the  second  David,  on  the3l8t  Oct.  1671,  Hays,  the  surviving  ex- 
ecutor, reAounced  the  will  of  the  second  David  before  the  ordinary,  whereby 
the  first  david  died  intestate,  on  the  )st  March,  1 67 2.     Bradborne  for  1000/. 
assigned  the  term  to  Lovelace  on  the  1 1th  Feb.  1673.     Bradbornc   was  sued 
by  citation  to  repeal  the  administration   committed   to  him;  and  on  the  13ih 
Feb.  1673^  the  administration  was  repealed  and  committed  to  Cunningham,  the 
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defendant  who  entered  upon  t(ie  premises;  when  Lorelace  re-entered,  and  [  ^O 
made  the  lease  to  the  plaintiff,  whereupon  the  present  action  was  brought;  and 
whether  the  plaintifTor  defendant  had  the  better  title,  was  the  question.  The 
Court  were  strongly  of  opinion  for  the  defendant,  that  the  administration  was 
void  at  first,  and  wa9  not  made  good  by  the  renunciation  of  the  executor;  and 
consequently  the  sale  by  the  administrator,  though  made  aRer  the  renuncia* 
tion,  was  void;  and  gave  a  rule  for  judgment  for  the  defendant  fitsi  causa  be- 
fore the  end  of  the  term.  Judgment  for  the  defendant.  See  Com.  Dig.  Ad- 
ministrator, B.  1;  I  Plowd.  279.  282;  7  Ed.  4  pi.  12.  13;  Dyer.  372;  51  Ed. 
3,  c.  11.  Godolph.  59.  10  Mod.  21;  2  Bac.  Ab.  405;  2  Anderson.  150;  Ld. 
Raym.  453;Mod.  214;  Com.  150;  Fitz.  258;  2  Vern.  75;  Stra.  911;  Ld, 
Raym.  520;  2  Rol.  Abr.  399;  2  Co.  28  b;  3  P:  Wras.  351 ;  8  Co.  18;  1  Salk. 
36;  Show.  407;  1  Leon.  90;  Moor,  636;  1  Vern.  31;  I  P.  Wms.  752; 
Stra.  412. 

'2.  Kkoo  axd  ai?othbr  v.  Horton,  M.  T.  1685,  C.  P.  1  Lutw.  399. 
In  debt  on  bond  condition  to  save  the  plaintiffs  harmless,  as  bail  for  one  L,  Or  by  aam 
at  (he  awl  of  W.  the  defendant  pleaded  non  damnificat;  and  the  plaintiff  repli-  competent 
ed  that  W.  in  M.  T.  1680,  sued  L  in  the  Exchequer,  and  that  the  plaintiffs  in  ••*~"'y' 
H.  T.  following  became  bail  for  L.  and  averred,  that  the  action  and  bail  meiH 
tioned  in  the  condition  and  in  the  replication  were  the  same  quodque  po9i  vere- 
dictum  tt  ante  judicium  proid^  versus  prcRd^  ad  sedam  praed*  VV.  sicui  prctfttiur 
oblenl^  scil*  such  a  day  W.  died  intestate,  and  administration  was  granted  to  6. 
by  the  Bishop  of  London;  that  the  defendant  had  not  paid  the  condemnation, 
and  the  plaintiffs  had  paid  '23/.  lOs  to  the  administrator.     Upon  demurrer  to 
rtiis^  replication,  it  was  contended,  that  the  judgment  being  at  Westmin^iter.  the 
letters  of  administration  granted  by  the  Bishop  of  London  were  void.  And  tho 
Court,  adopting  this  opinion,  gave  judgment  for  the  defendant.     See  Hard. 
316;  1  Sa^k.  39;  1  Plowd  44.  767;  Com.  Dig.  Administration,  B.  3;  9  Bac, 
Ab.  36;  vide  ante,  231. 

(f?)  When  voidabtl*. 
1 ,  Blackboroitgh  v.  Davis,  E.  T.  1730,  K.  B.  I  Salk.  38;  S.  C.  1  Ld.  Raym. 

685;  Com.  94;  1  P.  Wms.  4l ;  12  Mod.  615.  Where  sJ 

Administration  being  granted  to  the  grandmother,  the  aunt  moved  for  a  ministni 
mandamus  to  have  it  granted  to  her,  urging  that  the  first  administration  was  ^^^^  i*  f*" 
void,  she  beiaff  nearer  in  decree:  and  that  there  needed  no  repeal,  this  admin- ^^  ^  '^V 
istration  being  granted  to  a  wrong  person,   m  which  case  the  very  grant  of  a  ^^i^Iq  ji  |, 
new  administration  amounts  to  a  repeal.     Per  Holt,  C.  J.  contra.     It  ib  not  not  void, 
void,  but  only  voidable;  for  according  to  that  argument  trover  would  lie  against  bat  voida 
the  first  administrator,  and  all  the  intermediate  acts  would  be  a  nullity.  If  ad-ble. 
ministration  he  committed  to  a  creditor,  and  afterwards  repealed  at  the  suit  of  C  ^^  J, 
the  next  kin,  he  shall  retain  against  the  rightful  administrator,  and  his  disposal  ^''^  ^^^ 
of  the  goods,  even  pending  the  citation,  till  sentence  of  repeal  is  pronounced,  ^^  ^^  °^ 
«  valid.  •leadofthe 

2.  An^onvmous,  E.  T.  1668,  K.  B.  Sid.  409.  fauband; 

Per  Cur.  Administration  granted  to  the  mother  of  the  goods  of  the  daughter,  Or  ibe  md 
when  the  daughter  has  a  husband,  shall  be  repealed,  and  granted  to  the  baron*  niowtrstoff 

3.  Opeley  v.  Best,  T.  T.    1667,  K.  B.  Sid  373.  J^ble  of 

If  a  rightful  administrator  becomes  non  compos^  the  administration  is  voida*  fQlfillingths 
ble,  and  new  letters  shall  be  granted  to  the  ne.xt  of  kin.  daties  of 

4.  Harrison  v.  Weloo.v,  T.  T.  1731,  K.  B.  2  Stra.  911.  his  office; 

W.  died  intestate,  leiiving  Ann  his  wife,  and  Amphiilis  his  sister;  the  *'*'®'"j  „^ni  d 
on  the  common  oath  that  she  believed  died  intestate,  without  wife  or  children,  ^^^^  ,,0^0 
obtained  administration;  and  in  suit  to  repeal  it,  as  obtained  by  surprise,  it  ap-  ^  jure  vo 

•  Or  the  execator  absent  from  ibis  country;  (II  Vin.  Ab.  68;  bot  vido  ante,  242.)  OT^V*r*'*    . 
donbtfgl  who  wan  executor,  (Com.  Dig.  Administrator,  B.  1;  Moore,  686;)  or  if  there  be  ^'^^^ 
two    execalora,   one  of  wham   proves  ihe  will,  and  the  other  reloaes,  and  he  who  proved  ^^      " 
the  will  dies,  and  administration  m  granted  before  ibe  refaAAJ  of  the  aurvivor,  aobeeqaently 
to  the  death  of  h'n  co-executor,  or  if  granted  before  the  refusal  of  the  executor,  although  he 
sAerwards  refaio.     Coin.  Dig.  Adminiatrator^  B.  2;  2  Lev.  182;  1  Show,  411. 
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nacMiarjr  peared  to  be  the  practice  of  i\m  Court  never  to  grant  it  to  the  next  of  Ida 
parties.  ^^i\\  ^\^^  ^jf^  ^^g  cited.'  On  the  behalfof  the  sister  a  prohibition  was  moved 
for  to  restrain  the  appeal  on  the  ground  that  the  ordinary  had  executed  hie  au- 
thority. 1  Sid.  179.  370;  1  Lev.  186.  Sedper  Ciw.  The  ordinary  cannot 
be  said  to  have  executed  his  authority,  having  never  had  the  opportunity  to 
make  an  election  which  stat.  21  H.  8.  c-  5.  gives  him;  that  it  was  incident  te 
^  every  Court  to  rectify  raist^esthey  were  led  into  by  the  misrepresentation  of 
the  parties;  that  if  there  was  no  surprise  (of  which  the  Court  below  were  judg- 
es) there  aught  to  be  a  prohibition,  because  then  the  administration  will  have 
been  duly  and  regularly  granted ;  but  here  was  a  plain  surprise,  and  the  pro- 
hibition ought  to  b«  refused.  See  1  Salk.  36;  Keb.  123;  1  Lev.  205;  S  Co. 
786.  Com.  Dig.  Administration,  B.  ff;  11  Vin.  Ab.  115;  1  Lev.  305;  Bom 
Eccl.  L.  249. 

5.  Thompson  v.  Butler,  T.  T.  1671,  K.  B.  2  Lev.  55. 
If  there  be     A  man  made  his  will,  and  thereby  gave  2000/.  to  his  daughter,  and  the  re* 
a  restdaary  sidue  of  his  estate,  after  the  payment  of  his  debts  and  legacies,  to  his  wifo,  and 
l^tee,anu  ^^^^  J,  g,  dig  executor,  and  dies.     J.  S.  dies  intestate,  and  for  six  years  after 
tioB  be        ^^  ^^^  obtained  administration.     At  last  the  daughter  sued  out  administration 
granted  lo  ^  honis  noUj  &c.  and  continued  admtntstratrix  four  years,  and  during  that  time 
the  oezt  of  obtained  divers  judgments  and  decrees  in  that  character.    And  now  the  wife 
kio.  thoogh  being  residuary  legatee,  cited  the  daughter  into  the  Ecclesiastical  Court,  to 
not  Toid,  it  b2ive  this  administration  repealed,  and  granted  to  her,  which  the  Ecclesiastienl 
pealed*  '"   Court  being  ready  to  do,  the  daughter  prayed  a  prohibition,  surmising  there 
whether      ^^  ^^  residue.     Hale,  C.  J.  said,  the  reason  why  administration  granted  to 
there  be     the  next  of  kin  was  not  revokable  under  the  statute  of  H.  8.  is,  because  it  ie 
any  present  intended  that  such  administrator  shall  have  the  whole  residue  to  his  own  iMe; 
residne  or   and  upon  this  account  the  ordinary  could  not  grant  distribution,  nor  oblige 
T  2'^  1  ^^  administrator  to  distribute,  till  the  law  was  altered  by  the  late  statute.  But 
1-    ^     J  that  has  not  altered  the  case;  yet  where  there  is  a  residuary  legatee  tlMlt 
legatee  being  entitled  to  the  whole  surplusage  by  the  appointment  of  the  te»* 
tator,  and  the  administrator  to  nothing,  he  held  that  administration,  though 
granted  to  the  next  of  kin,  might  be  revoked,  and  granted  to  the  residuary  le- 
gatee.    And  the  circumstance  of  there  being  no  present  residue  did  not  alter 
the  question. 

VIII   OF  REPEALING  ADMINISTRATION. 
L  Price  v.  Parker,  H.  T.  1663,  K   B.  I  Lev.  167.  S.  P.  Offit  v.  Biffl*, 

T.T.  1665,  K.  B.  1  Lev.  186. 
tr  adiflinta  '^o  debt  for  rent  by  an  administrator  the  defendant  pleaded,  that  thei  admin-' 
tratioB  be  istration  granted  to  the  plRtntiffwas  debiiomodo  retoked,  and  granted  to  A.  B. 
granted  as  Replication,  that  the  plaintiff  was  the  next  of  kin  to  the  intestate,  and  that  he 
preacrilied  j^^^  gi,^^  g^  appeal  from  the  said  sentence,  to  which  the  defendant  demurred. 
it^can'oot  be '^"^  '^^  question  was,  whether  the  ordinary,  having  granted  the  adminiatratiod 
revoked  on  ^^  ^^®  "^^^  ^^  ^i*^  According  to  the  statute,  coUld  revoke  it?  Per  Cur,  The 
leaa  there  ordinary  cannot  revoke  an  administration  granted  accortling'  to  the  statute  with' 
be  ja«t  out  just  cause;  and  Whether  the  cause  be  just  of  not  is  to  be  determined  b/ 
^"h'^h  "if  ^^^^^^1'^  here.  But  after  a  party  has  been  made  administratdr,  this  Court 
^5*^^^  ought  to  intend  that  it  was  done  upon  siifficient  grounds;  ■  and  he  who  wishee 
JQ«t  or  not  ^^  revoke  an  administration  ought,  by  pleading,  to  show  the  cause,  so  that  it 
u  a  qned  may  appear  to  the  Court  to  have  been  granted  improperly.  We  are  tbefe^ 
lion  for  the  fore  of  opinion  that  it  may  be  revoked  fur  just  cause,  as  if  it  was  granted  ori-' 
temporal  ginally  contrary  to  the  statute,  nr  if  the  administrator  afterwards  becomes  dis- 
w^''  th  ^^^^^  **y  lunacy  or  the  like.  See  1 1  Vin.  Ab.  114;  Com.  Dig,  B.  8;  4  Barn. 
^rdina%  ^^'  ^-  ^^8;  ^24^,  Skin.  156;  2  Roll.  Abr.  303;  Sly.  10.  74.  c;  31  Edw,  3.  c. 
has  elected  1 1 ;  Amb.  303;  3  Cro.  163;  27  H.  8.  26;  Owen,  50;  I  Sid.  280;  1  Keb.  146j 
10  grant  Yelv.  83;  Brownl.  5l,  91;2  Lev. 55;  Cro.  £liz.  459;  1  Saund.  143;  1  Mod. 
adminisira  62;  2  Aik.  285;  2  Stra.  917. 

tion  10  the  .J  s,^  Q^Q  Sands'  casi:,  E.  T.  1661,  3  Salk.  22;  8.  C.  T.  Rayin.  93;  Sid. 
hJ.no  pow  179;!  Keb,  667. 

or  vf  re  ^^^  ^-  ^^^^^  adminintered  te  his  son^  and  afterwards  a  woman^  pretending 
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p«tUDf  the 
to  h%  his  wife,  sued  for  a  repeal ;  but  a  prohibition  wea  granted,  becaiiae  the  admifiiitra 

ordinary  had  an  election  to  grant  it  either  to  the  father  or  wife,  and  had  ex-  tion  at  tht 

eciited  his  pow^r  by  granting  it  to  the  father.     Per  HoU.     C.J,     Where  a»nUofa 

feme  covert  dies  intestate,  and  the  next  of  kin  to  her  obtains   administration,  P"*^j^"|,'* 

aad  the  husband  sues  for  a  repeal,  a   prohibtion  woulj  be   denied,*  because ^^if^^  j^^ 

in  this  case  the  ordinary  has  no  power  or  election  to  grant  it  to  any  person,  the  widow; 

but  to  the  husband  ;  and  this  is  not  within  the  statute  of  H.  8.    but  goyerned    [  254   ) 

by  the  statute  of  Edw  3.     See  \  1   Vin  M.  1111;   12  Mod.  813.  Or  where 

5.  Offlbt  y.  Best.  T.  T.  1665.  K.  B.  1  Lev.  186  ;  S.  C.  I  Sid.  293.  370.  "dminirtra 

A  nnan  died,  leaving  a  brother,  and   a  sister  married  to   B.   who   procured  {,*°"„    ",„j 
administration  to  be  granted  to  his  wife,  the  sister,  pending  a  caveai  entered  ^^  ,^|  ^^^ 
by  the  brother.     Upon  appeal  by  the  latter,  it  was  adjudged     Per  Cur.  That  ri«d  woman 
where  ad  ministration  has  been  granted  according  to  the  statute,  the  ordinary  pending  a 
cannot  revoke  it  without  cause,  because  the   grantee  has  an  interest    in  the  caveat  en 
property  by  the  statute,  which  the  ordinary  cannot  take  from  him.     See  Bela-^fJ^^  ^ 
worth  9.  Beisworth,  Shj.    10;    Cro.  Elxz.  S\5.  Or  where*'* 

4.  Atlilfe  v.  Axliffb.  M.  T.  1670.  K.  B.  2  Keb.  812;  S.  C,  Fitzg.  703.  admini.ira 

A  prohibition  was  moved  for  on  behalf  of  a  younger  brother,  who  had  ob-tion  had 
tained  administration,  to  restrain  the  Ecclesiastical  Court  from  proceeding  in  been  gran 
a  suit,  instituted  by  an  elder  brother,  to  repeal'the  letters   of   administration,  ^^^^<*  a 
(be  ordinary  having  executed  his  power.     Per  Hale,  C.  J.     Had  the  l6^^®"broiher'& 
been  obtained  pending  a  caveat,  they  might  have  been  repealed  by  the   Ec-^^q  ^i^g^ 
clesiastical  Court  on  the  ground  of  surprise,  but  not  barely  by    one  in  eguaitsaed  to  re 
grotcfu;  and  the  Court  ordered   cause   to  be    shown   against   the   prohibition,  peal  it;  bat 
though  there  was  only  a  citation,  which  in  cases  of  repeal  contains  all  the  ^^''^.'"j^^he 
necessary  facts,  but  no  stay  inlerim.  ?i  T^had"^' 

5.  Dubois  v.  Traxt.  M.  T.  1699.  K.  B.  12  Mod.  438.  },**'„  *rant 
Per  HoUy  C.  J.    If  administration  be  once  granted  to  a  creditor,  and  af\er-ed  ponding 

wards  a  larger  creditor  applies  to  obtain  it,  the  prior   administration  shall   not  caveat. 
be  revoked  for  him,  and  the  Tu\e  factum  valet  fieri  non  debuU  is  in  such  casel^*d""in» 
applicable.  tralion  be 

6.  Dubious  v,  Trant.  M.  T.  1669.  K.  B.  12  Mod.  436.  f  crediioV. 
A.  an  infant,  was  made  executor  and  residuary   legatee  ;  and,  if  he  died  and  after  ' 

under  age,  then  B.  another  infant,  was   appointed  residuary   legatee  ;  and  wards  a 
on  the  like  contingency,  the  residue  was  bequeathed   to  C.     Administration  creditor  to 
during  the   minority  of  A.  was   granted  to  M.    his   mother.     A  died   intes- * '"""B*' * 
ate,  under  age  ;  B:  was  stiil   an   infant;  and,   on  the  question   whether  the      ""^'IJ^^^U 
administration  might  be  repealed,  and  granted  to  C.  the  Court  seemed  to  be  qq^  ^^  ^^ 
of  opinion  that  the  ordinary  had   executed  his  authority,  and  that  M.  should  voked  for 
not  be  divested  of  the  administration  during  the  infancy  of  B.  him. 

And  Holtj  C.  J.   said  it  was  a  point  worthy  of  consideration  ;  and  much  Semb,  Ad 
might  be  said  to  prove  that  the  ordinary  had   executed  his  authority,  and  that  "q°'*J^^ 
a  prohibhion  ought  to  issue  directing  the  party  to  d,eclare  immediately.  mitted  by 

7.  Bhown  v.  Potness.  M.  T.  1671.  K  B.  Sty.  147.  ono  duran 

The  testator  made  two  executors,  who   both  died  in  his  life-time;  then  he  tc  minor 
died,  leaving  two  sisters,  and  the  eldest  obtained  administration.     The  young-  *'"'« 
est  moved  the  Court  of  B.  R.  for  a  prohibition  to  repeal  it,  because  she,  be-^^J^^"^"* 
ing  in  equal  degree,  ought  to  have  an  equal  share  of  the  administration  ;  but  ^^  ropoalod 
the  Court  said  that  a  prohibition  lies  not  ;  because  if  the  administration  was  and  coin 
not  rightly  granted  she  might  bring  an  appeal.  mitted  to 

8.  Harrison  and  Wife  v.  Mitchell.  T.  T.    1731.  K.  B.  Fitzgib.  309.      the  resida 

A.  died  intestate,  and  his  sister  having  obtained  administration,  a  citation  *7 '^^*^* 
issued  at  the  suit  of  the  intestate's  widow  against  the  administratrix,  to  show^.        .■ 
cause  why  the  administration  should  not  be  repealed  ;  to  restrain  these  pro-,„;Qi.tf|^ 
ceedings.  a  prohibition  was  now  moved  for.     It  was  admitted  by  the  plaintiffs'  tion  baa 
counsel,  that  the  ordinary  had  an  election  to  grant  the  administration  either  to  bean  graat 
the  wife,  or  to  the  next  of  kin  ;  but  that  election  being  once  determined,  the  ad  to  a 
ty  the  erdiasrj  may  repoal  it,  and  grant  it  to  anathor.  '  *  ^ 

f  an.  Granted. 
23 
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Or  where    ordinary  had  executed  his  power,  and  could  noi   repeal  the   administration, 
obt^'^n^d*""^"  support  of  this  position,  Sir  G.  Sand's  cass,  1  Sid.  179.  was  cited.     For 
by  fraud  or  ^^^®   defendant,   affidavits   were   produced   to  prove  that  the  course   of  the 
jubterfaao   spiritual  court  was  to  suspend  the   granting  of  administraiiou   for  fourteen 
it  may  he    days  after  the  intestate's  death  *  and  that  during  that  time  the  plaii>tiff  had 
repealed      amused  the  widow,  by  assuring  her  that  nothing  would  be  done  in  prejudice 
by  the  or    ^f  j,g|.  right,  which  prevented  any  opposition  being  offered  to   the  administra- 
'"^'^^'        tion  granted  to  the  sister  ;  that  the  sis! or,  before  the  letters  of  adrninistratioD, 
had  been  granted  to  her,  had  made  oath   in  the  spiritual  court,  not  only  that 
he  was  the  nest  of  kin  ;  but  also  that  the  intestate  was  never  married  :  and 
therefore  it  was  argued,  that  the  administration  was  obtained  by  surprise  and 
fraud,  and  that  the  ordinary  had  not  had  the  opportunity  to  elect  as  given  by 
the  Stat.  21  Hen.  8.     Per  Pcf^fc  and  Probynj  Js.     The  administration  having 
been  obtained  by  surprise,  and  by  a  false  suggestion  to  the  CouiJ,  the  suit  for 
a  repeal  is  reasonable.     And  this  differs  perhaps  from  Sir  G.  Sand's  case,  for 
it  does  not  appear  what  the  circumstances  of  that  case  were.     But  X«e,  J, 
said  that  it  was  the  common  practice  of  the  sprlritual  court  to  require   an  affi- 
davit that  the  party  is  the  person   entitled,  before   they   grant  administration 
to  him,  and  (herefore  the  same  surprise  must   be  supposed  to  have  been  in 
Sand's  case  as  here,  though  as  to  the  facts  the  book  is  silent ;  and  the  reason 
there  given  i.s,  that  the  power  being  once   executed,  the  ordinary  cannot  ^o 
back  ;  if  such  suits  are  allowed,  it  cannot  be  said  within  what  time  after  the  ad* 
minisf  ration  granted  they  may  proceed  to  repeal  it.  The  prohibiiton  was  refused. 
9.  Ravenscroft  v.Ravenscroft.T.T,  1669.  K.B.  1   Lev.:J05j8.C.2  Keb.726. 
Or  where        ^^^  intestate  died,  leaving  T.  his  eldest  son,  and  K.    his  second  son,  and 
granted^      divers  other  children.     T.  the  eldest,  is  made  administrator  ;  and  R.  the  sec- 
inveno  or  ©nd  son,  applies  to  have  it  repealed  and  granted  to  him,  alleging  in  the  Dele- 
dine,  gates  that  it  was  agreed  between  the  sans  and  daughters  that  R.  should  be  ad- 

mini:3trator  in  trust  for  all  (he  younger  children,  and   that   T.  had    lOOOi.    per 
annum,   and  oil  the  younger  ciiildren  had  notliing  ;  whereupon  T.  prayed  for 
a  prt)hibitioQ,  for  the  letters  of  administration  having  been  granted   according 
to  the  statute,  could  not  be  repealed  ;  but    it   was  contended,   that    when  ad- 
ministration is  granted,  when  not  grantable,  it  might  bo   repealed  ;  and  the 
r  OKr    >  ^*^"*'*  discharged  the  rule,  and  observed,  that  if  the  Ecclesrastical  Court  pro- 
L  '•^"    J  ceed  inversa  orditKf,  or  irregularly,  the   administration  might   be  repealed  by 
the  Dt^lerrates.     5ee  2    T.  R  597.  i   Ld.  Raym.    63  ;   1  .Salk.  3I.S    ;    Yeiv. 
83;  1   Ron,Ab.9\0\  '2  Lev.  55  ;     1    Sid.  280;   lMode'2',^    Sound.    148; 
6  Ca.  18  ;    Cro.  Eliz.  459. 
dinLr/can  10.  Thomas  v.  Butler.  T.  T.  1671.  K.  B.  Vent.  219. 

not  revoke    ^"  a»'guing  this  case  it  was  sugge^^ted  at  tho  bar,  that  it  was  the  usual  course 
the  grant     for  the  Ecclesiastical  Court  to  repeal  an  administration,  though  granted  to  the 
next  of  kin,  iri^the  case  of  abuse.      But  Hale,  C.  J.  said  that  in  doing  so  (he 


on  the  next  of  kin,  iri^the  case  of  abuse.  But  Hale,  C.  J.  said  that  in  doing  so  they 
exceeded  their  power,  and  a  prohibition  ought  to  go  ;  and  that  the  ordinary 
should  lake  sufficient  caution  in  the  first  instance  to  prevent  mal-administration. 


Or  for'an  i  1.  Hill  v.  Bird.  E.  T.  1671.  K.  B.  Sty.   102. 

omiMJon  An  administration  cannot  be  revoked  for  not  bringing  in  an    inventory  and 

to  hnnfT  in  account  of  the  administration. 

^"  '"^*^"^°  12.  Offley  V.  Best.  T.  T.  1665.  K.  B.  Sid.  208. 

Wh«re  '^^^  Court  in  this  case  adopted  a  suggestion,   that  where  letters  of  admin- 

adminisira   "^r^^ion  are  repealed  for  defects  in  matter  of  form,  tho    Ecclesiastical  Court 

lion  \»  re     ought  to  regrant  them  to  the  same  party,   although  the   respective  applicants 

pemled  for   are  in  equali  gradu. 

a  defect  in  ^ .««_^ 

oXVry*  ^^'  EFFECT  OF  A  REPEAL  ON  MESNE  ACTS.» 

mnstro  '•  Anon.  M.  T.    1706  C.    P.  1  Com.   15I. 

grant  it  to   -P«'"   Treaver^  C.J,  There  is  a  difference  between  the   administration  which 

pariy^nl         *  "^^^  foneral  role  conneolod  with  thii  sobjeet   mny  be  thos  briefly   giated:  that  if  the 
tho*  there 
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is  repealed   upon  a  citation  and  that  which  is  repealed  upon  an  appeal.     The  be  others 
fbrmer  suspends  the  administration,  consequenfl/  all  fhe  acts  after  suspension  '"  •*!"*' 
are  void.     But  if  it  be  repealed  by  citation,   all  the  acts  of  the  administrator  ^°8^^^'     . 
anterior  to  the  repeal  are  good;  for  by  the  citation  the  grant  of  the  adminis- J.  r       J 
tration  is  not  suspended;  therefore,   if  it  be  repealed,  all  acts  done  by  an  ad-||on'i,8 
ministrator,  which  a  rightful  administrator  might  hr.vo  done,  shall  be  allowed,  iween  .1 
for  in  respect  to  them  he  acted  in  the  place  of  the  rightful  administrator.     But  repeal  fo 
it  is  othai'wise  in  the  case  of  an  executor,  for  the  piohaJo  of  the  will  gives  no  adminiaira 
authority  at  all  to  him,  and  therefore  if  he  is  not  iho  rightful  executor,  he  has  ^'^"  **"  ^^ 
no  authority  at  all,  and  it  would  be  unreasonable  that  a  person    who  has  nOoVappcnl. 
authority  should  dispose  of  the  interest  of  another.     The  rightful  executor  has 
not  only  a  trust,  or  authority  to  administer  the  goods  of  the  testator,  but  also 
an  interest  annexed  to  the  trust,  and  therefore  the  property  in  all  Jhe  goods, 
after  administration,  is   completely  vested  in   him;  and  consequently    the  dis- 
position of  the  goods  of  the  testator,  or  release  of  his  debts,  is  a  disposition  of 
the  interest  of  the  rightful  executor,  and  therefor*  such  disposition  does  not 
bind  him,  and  so  it  was  resolved,  Roll.  Ab,  719.  OlD.      Stc  Peckman^s  case, 
%   Col.    180;  Moore,  39G;  3  T.    i2.  1:^8;  3   Ln\  90;   1    Sira.    509;  4  Bac. 
Ah,  II;  Ld   Raym.  244;   Com.  Dg.  ^64,'  2  Kcb.  '206.  '    if  an  admi 

2.  Skmine  V.  SsMiNE.  M.  T.    1(372.  K.  B.  2  Lev,  90.;  S.  C.  T.  Raym.  224.  nimaior 
Administration  was  granted,  and  the  administrator,  by  virtue  thereof,  being  «««>gn  a 

possessed  of  a  term,  made  a  lease  of  land;  subsequently  there  was  a  motion  ^°'''"'  °"r* 

to  repeal  the  administralioti,   but  it  was   affirmed:  upon  which  sentence  of  af-"^?"**.^ 
*•  •  1  1  1   L  !•/»••  11   lotion  10 

nrmation  an  appeal  was  sued  out,  and  tho  sentence  ot  ainrmation  was  repealed,  ,.,.pM)  the 

and   administration  granted   to  another.     Per  Cur.      The   new  administrator adminisira 

cannotavoidlhelca.se   of  the    first   administrator,   for  this  is  only  a  repeal  of lion,  it  is 

the  sentence  in  the  citation,  and  is  in  the  nature  of  a  suit  on  tho  citation;  and  *°"^""'^^J 

hence  it  is  the  same  as  if  the  fist  adminis  ration  bad  been  avoided  in  the  suit  *"   "!l^"i 

upon  the  citation,  and  not  as  if  the  appea'  had  ony^indUy  been  brought  upon  ^^Q^„  ,|,q 

the  first    administration,  which    thcrebv  had    been    totally   annulled.      See    I  senienco 

Roll.   M.    919;   1    Brownl.    512;    I    Sid.    280;    Slyle.    lO;  C    Co.    18;    Fc/r.  of  a ffir ma 

83;   Cro.  Eliz.  459;  1  Lev.    I57.  186.  305;    1  Mod.  62.  214;  2   Saund.    148;tion«t  «» 

ZAlh.  185;    12  Mod.  618;  3  Sdk.  22;    I   T  R     125.  repealed, 

3.  Blackborough   v.  Davis.  E.   T.  1700.  K.    B.  1    Salk.  38;  S.  C.  I  Ld.  Jj|'®„"7.'°" 

Rayrn.  684;   I  Com.  96.   1  P.  Wms.41;   12  Mod.  615.  good. 

Where  administrationr  i.s  committed  to  a  creditor,  and  af(er\vards  repealed  Or  if  admi 
at  the  suit  of  the  next  of  kin,  he  shall  retain  yet  the  rightful  a<lmiijistrator,  and  niairation 
bis  disposal  of  the  goods,  even    pending  tho    citation,  till  sentence  of  repeal '®  n  cfedi 
pronounced  stands  good.      Per  Holt  ^  C.J.   See  Thomas  v.  BidUr,  Veid.   '^•^' JL'auVbv 

4.  Turner  T.  Davis.  T.  T.   1669.  K.  B.  2  Saund.    148;  S.  C.  1  Mod.  62;|ho  nexiof 

2Keb.  668;  Co.  Ent.  91,  a.  km,  tho 

Audita  querela,  by  Turner  against    Davis.     The  plaintiff  declared  that  one  creditor 


the  goods  of  the  intestate;  and    afterwards  the  administralion  of  the  now  de-the  repeal. 


fendaat,  upon  an  appeal  to  the  delogates,  was  repealed,  and  administration  of  obtain  a 
the  goods  of  the  intestate  was  granted  to  John  S  )iter,   the  brother  of  the  in- j'»  'gmeni 
testate;  by  reason  whereof  the  now  defendant  ought  not  to  huve  execution  on  Jj**"  *  ^«j>^ 
the  judgment  against  the  now  plaintiff,  because  he  is  become  chargeable  to  the  i„"gj.j3,^g*^ 
said  John  Spicer  as  administrator,  &c.     Tho  defendant  appeared,  and  plead-  ^e  is  not' 
ed  in  bar  that  he  had  recovered  the  judgment  before  ho   was  cited  upon  thoontiiled  to 
appeal  to  repeal  his  letters  of  administration,  as  tho  plaintifThas  alleged;  upon  lakooat 

which    plea  the   plaintiff  demurred.     For   the    defendant    it  was  argued  thai  «^<^*'«»'0a 

'^  ^  *="  nnd  the 

grant  of  adminisiratiOD  be  abflolnuly  nail  and   void,   the  acts,  of  the  adniinislrator  nc'ing  defendant 
ii»d9r  i&iir*  of  no  vnliditj;  bat  if  ike  grant  be  only  voidable,  and  ihe  euii  for  its  repcil  ba  niay  avoid 
bj  «ilttioii,  all   lawful   acts   by  the  first    admioistraior  nra  valid;  but  even  in  that  case,  ifihc  judg 
ihe raveeatioa  is  obtained  ea  appeal,   reversin|r  a  for.nier  sentence,  the  intermediate  act  of  ment  by  an 
Uie  administrator  will  be  ineflToctaal.     11  Yin.  Ah    114.  audita 

querela. 
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ther«  was  a  right  vested  in  the  defendant,  whick could  not  be  divested  by  the; 
repeal  of  the  letters  of  admiaislration;  for  if  the  money  on  the  judgment  had 
been  paid,  or  levied  by  an  execution,  the  defendant  could  retain  it,  notwith- 
standing  the  letters  of  administration  were  afterwards  revoked,  and  the  now 
plaintiflr  would  be  discharged  against  the  now  administrator.  And  elthough 
here  the  defendant  has  not  received  the  money,  yet  by  the  judgment  itself  the 
property  of  the  goods  converted  is  altered,  and  the  now  plaintiff  shall  neve!| 
be  charged  again  for  the  conversion  of  them.  And  if  it  should  be  otherwise, 
and  the  now  administrator  should  have  an  action  de  ncfvo  for  the  same  con- 
version, perhaps  it  might  be  barred  by  the  statute  of  limitations,  and  se  that 
part  of  the  intestate's  estate  would  be  altogether  lost.  Scd  non  allocalur 
For  the  law  abhors  circuity  of  action,  and  here  there  will  be  a  circuity  of  ac- 
tion, if  the  now  defendant  should  sue  out  execution,  and  receive  the  money; 
for  it  is  clear  that  the  now  administrator  would  recover  it  again  against  the 
BOW  defendant^  and  therefore,  to  avoid  circuity  of  action,  the  now  plaintiff 
shall  be  discharged  against  the  now  defendant,  from  the  said  judgment,  and 
be  chargeable  to  the  now  administrator  for  the  value  of  the  goods  converted. 
Adjudged  for  the  plaintiff.  See  \  Luiw.  343;  11  Fin.  ^6.  102.  117;  Com, 
Dig.  Adminisirationy  B.  10;  Cro,  Car.  138;  8  Co.  144;  Cro.  ELiz.  460; 
Co,  Em.  89;  Carter^  138,  ^  Mod,  92;  Yeh.  83;  10  Mod.  21;  jRfeg. 
202;  1  Vern,  25;  2  P.  Wms,  576;  Com,  18;  3  P.  Wms.  81;  2  Lord 
Raym,  I21G;  1  T.  R.  480;  3  T.  R.  125. 
Orifjndf  5.  Anonymous.  T.  T,  1678.  N.  P.  Vent.  349.  S.  P.  Barnheurst  v.  Yei.- 
""•"•™  YERTox.   T.  T.  1686.  K.  B.  Yelv.  83. 

ba  obtain  ^^  ^^  action  ot  trover  ugamst  an  executor  de  son  iorty  a  question  was 
ed  against  propounded,  whether  the  goods  having  been  taken  in  execution  upon  a  judg- 
the  dabtor,  ment  obtained  against  the  defendant  by  a  creditor  of  (he  deceased,  should  dis- 
it  will  be  charge  him  against  the  plaintiff,  who  brought  this  action  as  administrator;  and 
no  bar  in  jj^g  Court  was  of  opinion  that  this  execution  was  a  good  discharge  against 
afterwards  ^'^other  creditor  that  should  sue  him,  to  whom  he  might  plead,  rieiw  tn/er  s«» 
against  (he  vnatfu;  but  it  was  no  discharge  agninst  an  administrator,  for  mankind  must 
debtor  by  not  be  encouraged  to  meddle  with  a  personal  estate  without  a  right;  but  to 
the  lawfal  prevent  this  mischief  where  the  parly  dies  intestate,  and  there  is  no  contest 
adminiatra  about   the  administration,  a  man  may  procure  of  the  ordinary  letters  ad 

ti^muM  ^    RIGHT  TO  OBTAIN,  HOW^NFORCED. 

may  be  ob  1.  Anox.   T.  T.   1722.   K.  B.  I  Stra.  522. 

uinedto  A  motion  was  made  for  ntaandamua  to  the  official   of  the  Bishop  of  Glou- 

enforee  tho  cester,  to  commit  administration  to  the  widow  of  the  intestate.      Std  per  Cur, 
admlntatra  "^^^^  ^^^^^  ^®  f®  deprive  the   ordinary  of  his  election  of  granting  it  to  her  er  to 
tion,  bot     *^®  "^^^  ^^  ^*"'  therefore  take  a  mandamus  generally  to  grant  administration 
not  one  di   of  the  goods  of  the  intestate.      See  1  Sid.  281. 
reeling  it  2.  Smith's  case.  H.  T.  1720.  K.  B..2  Stra.  892. 

to  be  gran  On  a  motion  for  a  mandamus  to  Dr.  B.  commanding  him  to  grant  adminis- 
Dartienla  ^'"^^*°"  ^^  Smith  of  tho  goods  of  his  deceased  son,  during  the  minority  of  his 
person*  grandson.  Per  Cur.  When  we  grant  a  mandamus  it  is  to  compel  the  jndge 
'  to  do  right  to  the  parly  who  sues  out  the  writ;  but  as  there  i«  no  law  which 
Or  to  en  g^yg  (q  whom  adminisiratipn  during  minority  shall  be  granted,  there  is  no  law 
ffrani  of  *^  ^®  P"^  ^^  execution.  In  the  case  of  the  next  of  kin,  ho  is  entitled  dejure 
adminiatra  ^^^  therefore  in  that  case  we  grant  a  mandamus  of  course.  But  we  will  grant 
tienduranno  mandamus  here.  Sec  Banard,  K,  B,  3T0.  425;  Fitzgih.  173;  And 
teminore  24;  1  Bac.  Abr,5'35,  lifX  v.  BitUsworth,  2  S/m.  891.  1118. 
«««<e;  3.  Rex  v.  Dr.  Hay,  on  tho  application  of  Lovegrove,  H.  T.  1769.  K.  B.  4. 
;^;/;J;f'°  Burr.  2295;  S.  C.  1  Blac   668. 

dopending  ^°  showing  cause  against  a  mandamus  to  be  directed  to  the  judge  of  the 
in  the  Ec  '  So  if  the  defendant  be  acloally  in  exccntion,  the  jod^rmeai  shall  be  vaoated  in  the 
clesraalical  **^^  manner,  and  the  execution  «et  aside.  Rett's  case,  Yet.  135.  eited  in  1  Lnlw.  44S. 
Conrt  con  ^'^^  on  affidavit  to  stay  execution  on  a  judgment  recovered  by  an  administrator  en  tho 
corning        gronnd   that   the  letters  of  admiaistratioi  were  repealed  before  the  jadgmeni  entered,  it 
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Prerogative  Court  of  Canterbury,  commanding  him  to  grant  a  probate  of  the  the  validi 

will  of  Joseph   Brolison,  Esq.  deceased,  to  Lovegrove,  it  wa»  objected  that  *^*j^  *^® 

a  auit  was  then  pending  in  the  spiritual  court  concerning  the  validity  of  the  **' 

will.     Per  Cur,     Whilst  a  suit  is  pending  in  the  spiritual  court  concerning 

the  validity  of  a  will,  that  court  has  complete  jurisdiction  over  the   matter. 

Rule  dUckarged.  . 

4.  The  King  v.  Dr.  Hay.  M.  T.  1760.  K.  B.  I  Blac.  640;  S.  C.  4  Burr.  2296.    »•  *^^   ' 

On  a  motion  for  a  mandamus  to  the  judge  of  the  Prerogative  Court  to  grant  »     . 
adAiioiatration   of  the  efiects  of  the  late  General  S.   to  C.  Connor,  Esq.  his  |^  o^i,[{*^/^ 
nephew,  and  next  of  kin;  on  a  suggestion  supported  by  affidavits  of  thegener-  to  vnforet 
al's  death,  that  there  were  then  living  no  children,   wife,  or   relation,  in  the  a  scaot  of 
same  or  any  nearer  degree;  that  he  had  applied  for  letters  of  administration,  Kdmioistra 
but  was  refused  on  pretence  of  two  caveats  ;  one  entered  by  H.  and  another  '•<>«»  to  iha 
by  S.;  that  S.  was  only  first  cousin  to  the  general,  and  therefore  one  degree  „oiwitii 
more  remote  than  Connor;  but   that  H.'s  claim  (who  was  brother  to  the  gen-siaading  a 
oraPs  Grst  wife)  arose  upon  this  extraordinary  accident,  that  in  October  1766,  sail  pend 
€reoeral  Stanwix,  his  second  wife,  and  his  daughter  by  the  former  wife,  set  ing  if  tho 
aaii  in  the  sanie   vessel   from  Dublin  to  England;  that  the  vessel  was  lost  at  ^^?'?"    ^ 
tea,  and  no  account  of  the   manner  of  her  perishing  had  ever  yet  arrived.  ^|^^  ^ j^^ 
Whereupon  H.  as  maternal  uncle,  and  next  of  kin  to  Miss  Stanwix,  claimed  d^nt  ^e  not 
the  effects,  under  a  notion  of  the  civil   law,  that  where   a   parent  and  child  denied, 
perish  together,  and  the  manner  of  their  death  is  unknown,  the  child  shall  be 
supposed  to  survive  the  parent."^     But  it  was  insisted,  ihat  assuming  this  to  bo 
the  rule  universally,  and  that  the  principle  of  the  civil  law  ought  to  govern,  in 
this  case  (both  which  were  much  to  be  doubted),  yet  still  that  could  be  only  a 
question   upon  the  statute  of  distributions;  whereas  the   present  motion  was 
founded  upon  the  statute  of  administrations;  and  as  Connor  was  now  the  in- 
disputable next  of  kin  to  the  General,  he  was  entitled  to  letters  of  administra- 
tion, being  already  in  possession  of  the  real  estate.     Per  Cur,     The  computa- 
tion of  degrees  in  these  cases  must  be  according  to   the  civil  law.     There  is 
li$  pendeans  in  the  spiritual  court,  which  hns  competent  jurisdiction  over  the 
question,  wherein  the  interest  of  Mr.  Connor  is  denied,  and   now  in  a  course 
of  trial.     This  circumstance  it  has  been  allowed,  if  true,   would  be   sufficient 
cause;  but  we  refused  to  hear  affidavits  concerning  it,  but  required  a  transcript 
of  the  proceedings;  in  which  nothing  more  appeared,  but  a  general  denial  of 
the  plaintiff's  interest,   as   is  usual  in  every  stage  of  these  proceedings,  and 
not  of  his  consanguinity,  as  is  stated  in  his  own  affidavit. 

The  rule  must  therefore  be  made  absolute  for  the  mandamusy  upon  the 
ground  of  its  being  for  the  administration  only,  (and  not  the  distribution,)  to 
which  Mr.  Connor  is  clearly  entitled  under  the  statute.  See  Carih,  457;  1 
Sa^.299;   1  Lev.  18C;  6  J.  R.  602;   Sira.  11 11. 

XI.    LETTERS  OF  ADMINISTRATION,  HOW  PROVED  IN     The  gram 

EVIDENCE.  ofadminie 

J.  Garrett  v.  Lister.  E.  T.   1660.  K.    B.  1  Lev.  25;  S.  C.  1  Keb.  16,  S.  J^'''^. 

P.  Elden  v.  Keddell.   H.  T.  1807.  K.  B.  8  East.  187.  pr«ved  by 

In  this  case  no  letters  of  administrntion  were  produced;  the   only  evidence  the  book  of 
to  prove  that  (hey  were  granted   was  the   book  of  the   Ecclesiastical  Court,  ib«  Eacle 
from  which  it  appeared  that  an  entry  had   been   made  by  an   act    or  order  ©f  Ji***'*'*^ 
the  Court  for  granting  the  administrnlion;  and  this  evidence  was  holden  suffi-  ^|,^rgj„ 
cient  to  prove  that  the  letters  had  been   duly  granted.     See  Bui.  JV.  P.  246;  ti,,  g^^^i 
2  M.  and  S.  567;   1  Fhii  Ev.  319.  ji  ontared; 

2.  Kemton  DEM.  BoYFiELD   V.  Ciioss.  E.  T.  1735.  K.  B.  Ca.  Temp,  Hard.    [  261  ] 

103;  S.  C.  Cora.  161. 
In  ejectment,  for  the  rectory  of  W.;  the   plaintiff  made  title,  undar  a  terra  Or  by  a 
of  years,    from  the  administrator   of  E.  S.  with  the  will  annexed,  but  he  did  certificiiio 

wu  held  that  the  matter  did  not  come  iegalij  in    qoestion   before  the  court;  and  that  the  £(;c|eg|ag 
party  onght  to  bring  iin  audita  querela.     Pplnell  v.  Brook,  T.  T.  1654.  Siy.  417.  ^j^^|  Q^^f^ 

*  See  Taylor  v.  Diplock,  2  Phil.  Rep.    2ii\.  where  it  was  held,  ihal  if  ihe  hoiband  ap-  gjgtjn*  the 
poial  his  wife  execatrix,  aad  th^y  both  perish  at  ihe  sanrie  nnomeDt,  adminiftratioa  ahall  be  .y^i^f 
graated  to  tha  representativeii  of  the  hatband.     See  2  Salk.  593.  ^ 
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not  produce  in  evidence  the  letters  of  administration  themsclres,  but  only  an 
exemplification  to  the  following  effect:  To  all  christian  people  to  whom,  Slc. 
greeting;  know  ye,  that  having  searched  out  registers  and  acts,  &c.  we  have 
discovered  that  on  the         day  of        n  power  wan  issued  to  to  admin- 

ister the  goods  of  deceased,  according  to  his  will,  because  no  executor 

thereof  was  appointed,  the   tenor  of  which  will  here  follows  (setting   out  the 
will  verbatim. )     Given  under  our  archtepiscopal  seal,  Slc     Which  the  judge 
of  assize  allowed  as  good  evidence;  and  verdict  for  the  plaintiff.     On  a  mo- 
tion for  a  new  trial,  it  was  objected  that  the  certificate  or  exemplification  was 
not  sufRcient  evidence  to  prove  the  administration,  but  that  the  book  wherein 
those  acts  were  registered  ought  to  have  been  produced,  as  in  1  Lev.  25.  and 
S.  O.in  1  Keb.  15;  Garrett  and  Lister,  and  in  Peaslie's  case,  I   Lev.   101; 
and  1  Keb.  509;  whereas  this  is  only  a  recital  of  administration  in  exempli* 
fication  of  a   will.     Lord  Harditick,   C.  J.     The   granting  administration  is 
the  act  of  the   Ecclesiastical  Court,  who   are  the  proper  judges^     The  proof 
of  that  act  is  by  the  commission  itself,  which  can  only  be  denied  by  denying 
the  seal,  or  by  a  copy   of  the  act  of  Court,  or  by  an   exemplification  thereof. 
Now  this   exemplification  does  not  exactly  correspond  with   the  forms  of  ex- 
emplification, in  this  court,  for   here  wc   set   out  the  record  in  hctc  verba,  and 
this  is  only  a  recital  of  the  fact.     But,  hoivevpr,  it   imports  an  tntpfopimus,  so 
that  I  think  it  will  depend  on  the  manner  of  exemplifying  in  the  Ecclesiastical 
Court;  for  if  this  is  their  form,  I  should  think   in  substance  it  is  well  enough. 
At  another  day,   several   persons  from  Doctor's   Commons  attended,  who 
declared  that  the  custom  was  always  in   the  Prerogative  Court,  in   exemplifi- 
cations of  general  administrations,  to  set  out   letters  of  administration  in  h(Kc 
verba]  but  in  case  of  special   administrations,    as   administrators  with  the  will 
annexed,  like  that  under   discussion,   they   recite   the   entries  m  their  books, 
and  set  out  the  will   verbatim]  and    their  affidavits  to  the  same  purpose  were 
read,  and  they  produced   two   exemplifications  with  the   will    annexed,  upon 
the  executors  renouncing,    which   were   also  in  the  same  form,  and  one  was 
dated  in  17^29,  and  the   other  in  1732.     So   the   Court  thought  the  evidence 
was  properlv  allowed  at  the  assizes,  and  refused  a  new  trial. 
3.  Davis  v.  Williams.  H.  T.  1811.  K.  B.  13  East.  23^2.  S.  P.  Rex  v.  Clark. 

id.  i?38.  n.  a. 
Act  book         To  prove  that  the  defendant  was  admininstrator  of  E.W.  an  examined  copy 
ii  svidentoof  the  act  in  the  registry  of  the  Prerogative  Court   of  Canterbury  was  produ- 
ih«t  defea   ^.^d,  and  the  witness  who  proved  it  on  the  trial  stated  that  he  had  applied  for 
Bdmin'wtra  *  ^^P^  ^^  ***®  letters  of  administration,  and  that    the  deputy-registrar's  clerk 
tor,  with     ^^^  ordered   the  present  abstract  to  be  given,  which  was  subecribed  with  the 
oDt  notice    signature  of  the  three  deputy-registrars.     It  was  objected  that  this  was  merely 
toprodoce  secondary   evidence,  and    not    admissible   without    notice    having   first   been 
the  Utters    given  to   the  defendant  to  produce  the  letters  of  administration;  but  this  argu- 
rJL.^l!!!*""'  '"^"^  ^^^5  ^^^  ^y  ^^^  suoTfrestion  that    the   document  produced  was  the  act  of 
I   262  1  tnc  court  granting  the   administration,  which   was  evidence  per  se  of  adminis- 
•'  tration  having  been  granted.     In  this  opinion  the  Court  concurred,  and  judg- 
ment was  entered  for  the  plaintiff.      Sc  Ebfni  v.  KcdiU,  8  East.  187. 
4.   Hunt  v.  Steve.ns.  T,  T.  1310,  C.  P.  3  Taunt.  1 13. 
Oa  proda         ^^  trover  by  the  plaintiff,  as  administrntur  of  C.   for   property  estimated  to 
eing  lettere^^  worth  1300/.   it  was  shown    by    a  copv  of  the   bond  given  to  the  ordinary, 
ofedminis  and  entered  on  the  books  of  the  proper  officer  of  tht^  Prerogative  Court,   that 
tration        he  h;»d  taken   out  letters  of  administration  to  the  deceased  np-^n  a   stamp   for 
thoy  most    ^  value  nut  exceeding  1000/.     Verdict  (or   the  dnfondnnt.     On  a    motion  for 
be'praperlv^  new  trial  it  was  contended,  that  under  iho  pl'^a  of  not  guiiiy  it  was  unneces- 
etamp^.     ^^0'  ^o^the  plaintiff  to  have  proved  his  riglil  to  the  claim  of  the  special  charac- 
or  they  winter  of  administrator  at  all,  hut  that  the  di  londanl,  if  he  had  been  desirous  of 
be  of  no      raising  thai  question,  should  have  pleaded  specially,  nesjativing  the  title  assu- 
■TJI'**^    Died  by   the    plaintifi';  and    that,  even   if  the  argument  should  fall,  it  would 
•"^•^••suffice,  even  after  judgment,  to  take  out  leters  of  administration  for  a  larger 
sum.      Sed  Per  Cur.  The  question  of  the  plaintiff's  right  to  sue  as  adminis- 
trator iscinarly  ra  sed  by  the  plea  of  not  guilty,  and  it  was  compulsory   upon 
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bim  (o  establish  his  right  to  that  character.*  The  48  Geo.  3.  c,  149.  b.  8 
expressly  interdicts  the  admission  of  any  letters  of  administration  in  evidence, 
which  are  unduly  stamped.  If  tho  argument  which  has  been  urged  for  the 
plaintiff  was  apupted  by  the  Court,  the  result  would  be,  that  administration 
taken  out  ibra  small  sum  would  be  as  operative  as  if  taken  out  for  a  sum  co- 
extensive with  the  real  value  of  the  property.  Rule  for  a  new  trial  discharged.  Bat  wh«r« 
o.  Watson  V.  King.M.T.1815.N.P.4  Camp.27!2;  S.C.I  Stark.  121.  notS.P.^^*  P^«» 

The  plaintiff  declared  in  trover  as  administrator  of  M.  with  a  profert  of  the"|™"?J, 
letters  of  administration.     For  the  defendant   it  was  contended,  that   under  fj-i,^  ^^ 
the  plea  of  not  guilty  the  plaintiff  was  bound  to  produce  the  letters  in  evidence,  soe  in  the 
the  conversion  having  been  stated  to- have  been   committed   after  the   intes- cfaaractar 
tate's   death.     See  per  Lord  EUenborottgh.     It  must  be  assumed,   until  the  he  hat  u 
contrary  is  established  by  the  defendant,  that  the  letters   of  administration  are  ■""*•*'•  '^ 
sufiicient,  and  warrant  the  plaintiff  in  adopting  the  title  of  administrator.  adini"istra 

6.  Thyne  v.  Protheroe.  E.  T.  1814.  K.  B.  2  M,  &  S.  553.  tion  ne«d 

To  a  special  action  of  assumpsit  by  the  piaiotiil*,  an   administrator,  the  de-not  be  pro 
fendant  pleaded  the  general  issue.     Notice  had    been  given   by     him  to   theduced. 
plaintiff  to  produce  tho  letters  of  administration,  which,  when  produced  on  the    I  ^^^  ] 
trial,  appeared  to  have  been  obtained  for  a  loss  sum  than  the  value  of  the  sub-^"^  if  they 
ject    matter    of   li»e    present   action.       The    plaintiff  was   accordingly    non- ""^^ ^[JJ^ ° 
suited,  and  on  a  motion  for  a  new  trial,    it  was  said,  Pei    Cur.     That  nn- j^fgij^am 
der  the  the  plea  of  non  assumpsit^  the  admission  of  the  letters  of^ndministration  cannot  ob 
at  all  in   evidence  was  improper  and   unnecessary;  and   that   the  defendant  j«ot  to 
could  not,  under  that  plea,  avail  himself  of  the  inadequacy  of  the  stamp.     Rule^^^™  **' 
absolute  for  a  new  trial.  not  proper 

7.  Thompson  v.  D<i.NALsoN  .     M.  T.  1799.   K.  B.  3  Esp.  N.  P.  63.  »/ «>™pcfl- 

In  an  action  on  a  policy  of  insurance,    it  appeared    that  one  D.  in  whom  it 
was  alleged  the  interest  uas  vested,  wa8  dead  at  the  time  of  effecting  the  po- 
licy, and  to  prove   his  dcMh,  letters  of  ndminiy! ration    were    produced  ;  but 
Lord  Kenyan,  C.  J.  rejected  them,    observinn;    that   the    mere    production    of 
the  letters  of  administrnlion  was  not  sufficient  evidence  to  pt-ove    the  death  ofLgjj^^g  ^f 
the  party,  such  lellers  bi  i-ng   frequently   obttilned    surreptitiously  during   the  adminittra 
existence  of  the  supposed  intestate.      Ste  Blaclcliam^s   Case^  1  Salk.  290  ;  11  tion,  nn 
St.    Tr.  26 1  aapported 

8.  NoELL  V.  Wells.  M.  T.  1667.  K.  B.  I  Sid. 359.  '  evidence 

Per  Cur,     If  letters  of  administration  be  shown   under  seal,  you  may  give  ^^^  ^^^  * 
in  evidence  that  they  were  revoked,    for  this  is  an  affirmance    of  the  pi'oceed- p^of  ^f 
ings  in  the  spirtual  court,  and  does  not  at  qII  controvert  the  accuracy  of  their  ihe  death 
decision  ;   or  the  adverse  party  if  the  adminiMrafion  be  granted  by  an  inferior  of  a  party, 
court,  may  prove   that  the  testator  left  t^jna   notabiliaj    for  then  the    Court  ^'^®" '** 

had  no  jurisdiction.  tera  of  ad 

''  Diinistra 

XI.  NEW  LETTERS  OF  ADMINISTRATION,  WHEN  GRANTED.  IhoVn'ua 

Barton,  administratrix,  of  Dobson,  v.   Fullfr.   M.   T.   1695.  K.  B.  iderseal, 

C»»vi..n   1  Q  evidencrf 

omyn,  i o.  r  ih  *   h 

The  declaration  was  of  M.  T.  and  it  appeared  from  the  letters  of  adminis-  j^^    r^vok 
trationthat  they  had  been  granted  subsequent     to   the  commencement  of  the  ^d  may  be 
action.      Pf.r  Cur.    If  tho   administration    be   granted,  and  the    letters   of  ad- given;  or  it 
ministration  are  lost,  new  letters  of  administration  may  well  be  granted  after  the  mny  be 
'action  is  commenced  ;  hut  it  isolhorvVise  iflhoy   are  then  originally   granted.  "J)®?"  *^** 
See.TolUr.L.  Executor^  18.  la'eTeft 

aJmfVaK— See  tit.  JVavy  ;  PHze.  I'^Jtabilia. 

Ifleitewef 

♦  Bot  see  Mansfield  ?.  Marsh,  2  Lord  Raym.  824.  where  Holt,  C.  J.  refused  in  trover  by  ndminialra 

an  adminiKirator,  whore  t!)tf  property   waalaidinthe    iniestate,   !o  admit  evidence  on  not  J'**°  ^'^^ 

gaifiy,  to  nhow    that  the  plaintifT  was   not    adminiatrntor.   anying    that  the  plainlifT  shoold  '*"'»  ^^^ 

have  pleaded  It.     And  so  in  Goldby  v.  Williams,  I  Salli.  38.  and  Com.  Dig.  Pleader,  2D.5>"**™*y 

10.  2  D.  14.  it  ii  laid  down  that  the   pica  of  non  est  factum  admits  ihc  nlniniiff  to  be  a  "J  «""'?** 
^j    J    .   .  ,     .  .  ^  "^  '  aAer  action 

goodtdministrator.  brewght. 
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[  254  ]       ^tmtitaltB,    Court  Of.—Seealso  (if.  Hifpoihectdion  \  Imprtumad ; 
Judgment ;  Jumdic-lum  ;  JVavy  ;  P^'ize  ;  ProAi6ilt<m  ;  iSAtp  and  Shipfiug, 

I.  JURISDICTION  AND  POWER  OF,  IN  CIVIL  CASES. 

(A)  In  suits  for  mariners'  wages,  p.  264. 

(B)  In  other  cases,  p.  271. 

11.  JURISDICTION  OF,  IN  CRIMINAL  CASES,  p.  276. 

III.  MODE  OF  PROCEEDING  AND  PLEADINGS  IN.  p.  279. 

IV.  EFFECT  OF  A  SENTENCE  IN  AN  ENGLISH  OR  FOREIGN 

COURT,  p.  28 1 . 
V.  WHEN  AND   HOW    RESTRAINED   FROM  PROCEEDING 

WHEN  IT  EXCEEDS  ITS  JURISDICTION,  p.  283. 
VL  OF  THE  REMEDY  FOR  SUING    IX  THE    ADMIRALTY 

COURT  OUT  OF  ITS  JURISDICTION,  p.  287. 

I.  JURISDICTION  OF,  IN  CIVIL  CASES. 

(A)  In  suits  for  mariners'  wages. 
L  Anonymous.  T.  T.  1670,  K.  B.  I  Vent.  146.  S.  P.  Anon.  H.  T.  1679.  K. 
Marmen'  B,  2  Show.  86.  Or?  v.  Child.   E.  T.  I69'3.  K.  B.  I  Salk.  31.  Bayly  ▼. 

wages  may  Grant.  1699.    K.  B,  I  Salk.  33.  Harding   v.  Brooke.    E.  T.  1693.  K. 

be  recoT  B.  Comb.  255. 

ered  in  th«  The  Court  refused  a  prohibition  to  restrain  the  admiralty  from  proceeding 
Ad"^**  u  '"  ^  cause  for  the  recovery  of  mariners'  wages,  (hough  the  contract  was  made 
andlbelaw  ^°  l^n^,  observing  that  Tl  was  more  convenient  for  them  to  sue  there,  becaoi* 
of  marine  *hey  might  all  join,  and  that,  according  to  the  marine  law,  if  the  ship  peri«ihed 
adjudges  as  the  mariner^s  default,  they  would  lose  their  wages,  and  that  the  cause  ought 
when  ihey  to  be  allowed  to  proceed  there. 

fjjjjjf  2.  Coke  v.  Cretghet.  T.  T.  1681.  K.  B.  3  Lev.  60. 

ThoDgh  Upon  a  motion  for  a  prohibition  to   slay  suit  in  the  admiralty  for  mariners' 

there  be  a  wages,  it  was  suggested  that  the  suit  was  founded  upon  a  charier  party,  which 
cootract  or  ^as  made  on  land,  and  n^t  upon  allum  mare.  But  the  prohibition  was  refus- 
charter  ^j^  i^j.  mgi-jn^fg^  wages  grow  due  to  them  for  labour  done  at  sea,  and  the 
for  ibem  <^harter  party  and  contract  at  land  is  only  to  ascertain  the  amount.  See  I  Saik, 
apon  land.  ^  \   Com.  Dig.  Admiralty^  E.  15. 

8ed  vide  3.  Qp?^.  Child  a\d  oehers.  E.  T.  160  >.  K.  B.  1  Salk.  31  ;  S.  P.  Cam- 
*^{[^'^^  -f  Piox  v.  Nicholas.  M.  T.  1720.  2  Stra.  405. 

the  con  On  a  motion  for  a  prohibition  to  the  Court  of  Admiralty,  in  a   suit    pending 

tract  be  there  for  mariners'  wages,  on  a  suggestion  of  a  contract  made  for  them  on 
onder  seal,  land.  Per  Cur.  For  the  convenience  of  seaman,  the  Admirahy  has  been  al- 
or  of  an  lowed  to  hold  suit  for  mariners'  wages  ;  but  subject  to  this  limilatiou,  that  if 
nnniaal  there  be  any  special  agreement  by  which  the  mariners  are  to  receive  their 
wages  in  any  other  mode  than  is  usual,  or  if  the  agreement  be  under  seal,  so 

r  265  1  *^  ^^  ^^  more  than  a  parol  agreement,  in  such  case  a  prohibition  shall  be  gran* 

^  J  ted,  and   it  must  bo  conceded  in  this  case. 

4,  BcRXs  v.  Parre.  M.  T.  I7C5.  K.  B.  2  Lord  Kaym.  1206. 
To  OBfit  A  prohibition  was  moved  for  to  stay  proceedings   in  a    suit  in  the   Court  of 

the  Admi  Admiralty  for  seamans'  wages,  on  a  suggestion  that  the  contract  was  made  by 
rally  of  deed  on  shore.  But  on  reading  the  suggestion  it  appeared  to  contain  a  mere 
Its  jnriidie  general  statement  that  the  contract  was  made  at  land.  The  Court  directed 
inas\  be  1^^  suggestion  to  be  amended,  and  it  was  then  shown  that  the  contract  was 
ezpresely  in  writing  ;  but /'cr  Cur.  It  is  insuflicient,,  for  the  agreement  might  be  in 
shown  that  writing  and  yet  not  be  by  deed  ;  and  if  it  was  in  writing,  that  would  not  alter 
the  con  (he  case  ;  for  notwithstanding  the  writ  inn,  it  iJ*  but  a  parol  contract. 
b*'doId-  ^'  ^^""^^  ^-  Crosdy.  E.  T.  1089.  K.  B,  Fortescue,  230. 

Thoaehan  ^  seaman  sued  in  the  Admiralty  Court  for  his  wages,  on  a  contract  with 
allegation  the  freighter  ;  and  the  libel  alleged  that  the  agreement  was  entered  into  be- 
that  the      tween  the  ebbing  and  flowing  of  the  sea.  It  was  contended  that  the  libel  ought 

contract      to  state  the  contract  to  have  been  made  on  the  high  seas, 
was  made 
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Per  Holt^  C.  J.  In  this  instance  it  need  not  be  so,  because  in  the  case  of  on  thefaigh 
wages  they  must  sue  in  the  Admiralty,  though  the  contract  be  not  on  the  high  ■«*«  >■  ^n- 
seas ;  and  where  the  question  is  concerning  the  payment  of  wages,  it  is  pro-  '*®<^«»"*^y' 
per  enough  to  be  sued  in  the  Admiralty  Court. — Prohibition  refused. 

6.  Anon.  M.  T.  1678.  K.  B.  1  Vent.  343. 
Upon  amotion  for  a  prohibition  to  the  Court  of  Admiralty,  upon  a  sugges«  The  oon- 
tion  that  the  suit  was  instituted  there  upon  a  contract  made  upon  land ;  h  ap-  tract  being 
peared  that  a  bargain  had  been  made  with  several  seamen,  to  bring  up  a  ship  [«' AJ]^ 
from  a  port  in  England  to  London,  for  a  certain  sum  to  be  paid  to  them.    In  wilfnot 
support  of  the  prohibition  it  was  alleged,  that  this  being  upon  the  land,  and  a  affect  the 
contract  jointly,  with  several,  for  a  sum  in  gross,  it  could  not  be  within  the  j«ri»dic- 
ordinary  rules  respecting  mariners'  wages,  which  is  permitted  to  be  sued  for  ^^^  - 
in  the  Court  of  Admiralty,  in  favour  of  the  mariners,  because  they  may  all 
join  in  that  Court,  and  not  be  put  to  the  inconvenience  of  suing  severally^  as 
they  must  at  law ;  but  from  the  nature  of  this  contract  they  might  sue  jointly 
at  common  law.     Per  Cur,     The  prohibition  must  be  refused,  for  this  must 
be  taken  as  mariners'  wages  ;  therefore,  though  the  contract  was  made  upon 
land,  yet  they  have  jurisdiction.     Besides,  as  the  party  comes  af)er  sentence, 
it  is  in  the  discretion  of  the  Court  whether  they  will  then  grant  a  prohibition. 

7.  Bayly  v.   Grant.  1699.  K.  B.  1  Salk.  33  ;  S.  C.  12  Mod.  440;  S.  C.  1 
Ld.  Raym.  632  ;  S.  C.  Holt,  48.  S.  P.  Hook.  v.  Moreton.  M.  T.  1697* 
K.  B.  1  Ld.  Raym.  397. 
The  mate  sued  the  master  for  his  wages  in  the  Admiralty,  and  this  Court  The  mate 
was  moved  for  a  prohibition,  because  the  master  himself  could  not  sue  there,  of  aahip^ 
and  the  mate  was  not  in  nature  of  a  mariner,  but  was  to  succeed  the  master  ™J  ^  ■? 
if  he  died  on  the  voyage.     Per  Holt,  C.  J.     The  master  contracts  with  the  raltyCourt 
owners,  but  the  mate  contracts  with  the  master  for  his  wages,  as  the  rest  of  for  his 
the  mariners  do.     Prohibition  denied.  wages; 

8.  Alleson  v.  Marsh.  T.  T.  1689.  C.  P.  2  Vent.  181.  [  266  J 
A  prohibition  was  prayed  to  the  Admiralty,  to  stay  a  suit  commenced  there  Or  a 

by  some  of  the  mariners  of  a  ship  against  two  of  the  part  owners,  for  their  P'*'**'  • 
wages,  upon  a  suggestion  that  the  contract  was  made  with  them  upon  land.  Per 
Cur.  As  the  Admiralty  Court  has  jurisdiction,  we  must  deny  the  prohibi- 
tion, althoQgh  the  plaintiffs  have  employment  in  the  ship,  as  purser,  boatswain, 
and  the  like  ;  they  are  mariners  as  well  as  others,  and  may  sue  in  the  Admi- 
ralty Court  for  their  wages ;  and,  having  jurisdiction,  can  proceed  in  their 
own  way,  though  different  to  our  law,  as  to  the  joining  plaintiffs  and  defen- 
dants ;  and  if  the  proceedings  be  not  according  to  their  law,  the  remedy  lies  here. 

9.  Madox  v. .  T.  T.  1700.  K.  B.  12  Mod.  526. 

On  a  motion  for  a  prohibition  to  stay  a  suit  in  the  Admiralty  brought  by  a  ^-JLo-. . 
surgeon  of  a  ship  for  his  wages,  the  suggestion  was,  that  all   was  paid  to  the  * 

master.     Per  Cur.     Payment  to  the  master  is  not  payment  to  the  seamen  ; 
but  the  ship  itself  is  liable  for  their  wages.    Sec  the  Lord  Hohart,  2  Dod.  164. 

XO.  WheeleU  V.  Thompson.  T.  T.  1738.  1  Stra.  707 ;  S.  P.  Creed  v.  Mal- 
let. M.  T.  1741.  Forts.  231. 
On  a  motion  for  a  prohibition,  it  was  held  that  a  carpenter  might  sue  for  Or  a 
wages  in  the  Admiralty  Court.  cwrpenter; 

11.  Rago  v.  King.  H.  T.  1729*  K.  B.  2  Stra-  858. 
A  prohibition  was  applied  for  to  restrain  proceedings  in  a  suit  for  wages  by  Or  a 
the  master,  in  the  Admiralty,  but  denied  ;  as  the  boatswain  is  to  be  considered  b^^^^^^m; 
as  a  common  mariner. 

12.  Robs  v.  Walker,  T.  T.  17^5.  C.  P.  2  Wils.  264.  OrapUei; 

A   pilot  was  sent  for  to  Gravesend.,  to  attend  on  board  the  ship  Oxford  unlen  tW 

boing  in  Sea  Reach,  who  accordingly  went  on  board  of  lior  there,  and  piloted  contract 

her  from  thence  to  her  mooring  at  Deptford  ;  and  for  his  wages  due  to  him  ^'[JJy?***** 

upon  that  account  institued  a  suit  in  the  Court  of  Admiralty.     A  motion  was  ^orkdone 

made  for  a  prohibition,  upon  a  suggestion  that   both  the  contract  and  the  within  the 

work  pcjcfonned  were  within  the   body  of  the  county,  and   an  affidavit  was  body  of  a 

24  *  county. 
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produced  that  Sea  Reach  is  within  the  body  of  the  county.  Tn  support  of 
the  application,  it  was  contended,  that  as  it  was  clear  that  both  the  contract 
and  the  labour  were  within  the  body  of  the  county,  the  Admiralty  had  no  ju-* 
risdiction  in  this  case  ;  yet  that  it  must  be  admitted,  that  if  the  contract  be  at 
[  267  ]  land  for  an  intended  voyage,  and  the  mariners  go  on  board,  rig  the  ship,  &;c. 
though  the  voyage  never  proceeds,  the  Admiralty  shall  have  jurisdiction  ;  bat 
where  both  the  contract  and  the  whole  voyage  or  work  are  within  the  body 
of  the  county,  as  they  are  in  the  present  case  with  respect  to  the  pilot,  the 
Admiralty  has  no  jurisdiction.  Ptr  Cur.  We  are  much  inclined  to  favour 
the  pilot,  if  we  could  do  it  without  breaking  through  the  rules  of  law  ;  be- 
cause it  would  be  for  the  benefit  of  trade,  and  save  great  expense  to  these 
poor  men  ;  it  is  established  that  every  officer  and  common  man  who  assists 
in  navigating  the  ship  (except  the  master),  even  the  surgeon,  is  a  mariner, 
and  may  sue  for  wages  in  the  Court  of  Admiralty  ;  for  the  surgeon  preserves 
those  who  preserve  the  ship,  and  whether  he  is  to  be  paid  a  gross  sum,  or  so 
much  per  month,  it  is  the  same  thing.  Though  both  the  contract  and  work 
done  on  board  in  the  case  of  Wells  and  Osman,  6  Mod.  238.  were  withio 
the  land ;  yet  that  case  was  very  rightly  determined,  because  the  contract 
was  to  manage  the  ship  for  an  intended  voyage,  which  did  not  proceed  on 
account  of  some  disagreement  among  the  owners ;  the  mariners  were  in  no 
fault ;  and  the  true  reason  why  seamen  may  sue  for  their  wages  in  the  Ad- 
miralty, though  the  contract  be  at  land,  is,  that  ihtrt  the  ship  itself  is  made 
liable  to  them,  and  besides  ihtrt  they  may  all  join  in  the  suit,  neither  of 
which  can  be  done  at  common  law  ;  and  yet  much  for  the  case  of  poor  sea- 
men. But  there  is  no  instance  to  be  found  where  the  contract  was  at  Iand» 
and  to  do  the  work  on  board  within  the  body  of  some  county,  that  the  com- 
mon law  courts  have  ever  permitted  the  Admiralty  to  have  jurisdiction,  and 
that  is  this  case  ;  the  contract  with  the  pilot  was  made  at  (and ;  and  to  do 
work  within  the  body  of  the  county,  and  not  at  sea  or  upon  a  voyage ;  and 
though  it  is  and  must  be  laid  in  the  libel  that  they  were  both  on  the  high  seas, 
yet  we  must  now  take  the  suggestion  to  be  true,  that  both  the  contract  and 
the  work  were  at  land.  A  prohibition  was  granted,  ptr  totam  Curiam.  8te 
Lit.  Rtp.  166;  Ashton*s  casty  2  BroumL  ;  S,  C  Hob.  213  ;  4  Inst.  136. 
4*c. ;   Goddolt.  261;  2  Ld.  Raym.  1044;  6  Mod.  238;  fiT,  C.  12  Mod.  400. 

13.  Clayv.  Snelgrave.  T.  T.  1699.  K.  B.  12  Mod.  405;  S,  C.  1  Ld.  Raym. 
576;  S.  C.  1  Salk.  33  ;  S.  C.  Carth.  518.  Rago  v.  Kino.  H.  T.  1729.  K. 
B.  2  Stra.  858 ;  Barnard.  K.  B.  297. 
Bat  not  by      The  administrator  of  a  master  libelled  against  a  ship  for  the  master's  and 
the  master  seaman's  wages ;  and  a  prohibition  was  moved  for,  on  a   suggestion  that  the 
tract  18     '  contract  was  made  on  land.     Ptr  Cur.     The  suggestion  is  nothing,  in  the 
founded      case  of  a  suit  for  seamen's  wages   only,  but  the  doubt   is  as  to  the   master, 
upon  the    For  it  is  by  indulgence  that   seamen  may  sue  for  their  wages   in  the  Admi- 
credit  of    falty,  but  that  was  never  extended  to  masters  but  once,  which  was  in  Lord 
not  of  the  Herbert's  time,  for  the  master's  case  differs  from  that  of  the  mariners  ;  for 
•hip.*         he  is  a  principal  servant,  and  contracts  with  the  part  owners,  and  the  mari- 
r  268  1   ^^^  ^^^^  h\m.     A   prohibition  is  a  matter  of  right,  with   some  restrictions  ; 
•  the  ground  for  a  prohibition  in  most  cases  is  the  circumstances  of  the  con- 

tract being  made  on  land.  In  the  case  of  a  local  jurisdiction,  as  that  of  the 
Admiralty,  there  is  no  difference  between  the  contract  being  by  deed  and  by 
parol,  consequently  we  grant  a  prohibition.  8et  Ho.  212;  12  Co.  78;  2  WUs. 
264;  Doug.  101;  1  Vtnt.  146;  2  Stra.  858;  4  Burr.  1950;  3  T.  R.  267; 
g  Ray.  3;  3  Ltv.  60;  2  Rob.  237. 

may  sue  in  14.  Wells  v.  Osmond.  M.  T.  1703.  K.  B.  6  Mod.  238 ;  S.  C.  2  Ld.  Raym* 
the  Admi*  1044.  S.  P.  Mills  and  another  v.  GitEeoRT.  Sayer.  127. 

SJ^thei'*'*  ^°  *  motion  for  a  prohibition  to  the  Admiralty  in  a  suit  pending  therefor 
wages  ear-  ^*^®  recovery  of  seaman's  wa^^es,  it  appeared  that  the  plaintiff  had  built  a  ship 
nod  in  fit-  and  launched  her  and  afterwards,  a  treaty  between  him  and  one  B.,  who  was 
^■>g  ^^  »  to  buy  the  ship,  in  order  to  be  master  of  her  (as   is  usual  in  such  cases),  but 

"^P^^  *       *  Bat  if  the  mate  bee<Mne  master  durinff  the  voyaire,  he  may  sue  in  the  Admiralty  fer  the 
'^^^      wages  dne  to  him  in  the  former  capacity ,  but  not  w  Uie  latter.  Bead  v.  Chaprnfen,  2  Slia.  937. 
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before  any  bill  of  sale  was  executed  by  the  plaintiff  to  him,  B.  hired  Osmond  thooghihe 
and  other  seamen  to  launch  and  rig  the  vessel,  and  to  go  with  him  a  stipula-  doei  not 
ted  voyage,  and  sent  for  them  on  board  the  ship,  and  Wells  permitted  them  ^^^^u^y 

t.  nPOCOOQ  oil 

to  come  on  board;  and  there  the  seamen  continued  for  four   months,  nttlng  ^^^^ ^q^^q^ 
her  out  for  sea  ;  but  afterwards,  on  some  difference  between  B.  and  the  plain-  ed  voytge. 
tiff,  the  treaty  for  the  ship  was  broken  off,  and   the  things  removed  from  on 
board  the  ship,  and  the  seamen  disharged,  having   never  been  with  her  any 
lower  than  Deptford,  where  she  lay  when  they  went  on  board  ;  and  now  the 
seamen  libelled  in  the  Admiralty  against   the  body  of  the  ship  for  their  wa- 
ges ;  and  on  suggestion  that  the  work  and  labour  was  done  within  the  body 
of  the  county,  the   Court  was  moved  for   a  prohibition,  on  the  ground  that 
though   here  was  a  voyage  intended,  yet  no  voyage  having  been  made,  the 
mariners  could  not  sue  in  the  Admiralty  for  their  wages.     Per  Cur.     If  a 
contract  be  made  with  seamen  to  go  a  voyage,  and  they,  consistently  with 
their  duty,  work  in  a  harbour,  and  afterwards  the  voyage  is  interrupted 
through  the  owner's  fault,  as  if  the  ship  be  arrested  for  his  debt,  &,c.  the  sea- 
men are  entitled   to  sue  in  the  Admiralty  for  their  wages  ;  but  otherwise,  if 
the  retaining  of  them  had  only  been  to  do  the  work  in  the  harbour.     In  this 
case,  however,  the  ship  ought  to  be  liable  for  their  suit,  because  the  builder, 
by  putting  her  into  the   purchaser's  possession  gave  him  an  opportunity  of 
engaging  with  seamen,  who  were  the  more  easily  induced  to  confide  in  him, 
because  they  saw  him  in  possession  of  the  vessel ;  and  they  being  strangers  They  may 
to  the  builder's  bargain  with  the  owner,  ought  not  to  suffer  by  its  not  being  Hkewite 
performed  ;  for  the  builder  might  have  taken  care  to  secure  himself  from  any  ***®  "^  ^'jj 
such  charge  when  he  entrusted  the  owner  with  possession  of  the  ship,  whereby  f^henU 
he  rendered  it  subject  to  the  wages  of  such  seamen  as  he  should  bring  on  board  gen^'of  a 
In  order  to  navigate  in  her.     Prohibition  therefore  refused.      See  3  Lev,  60;  ooaating 
S  Keb.  552;  2Wils.264;  4  Burr.  1945;   Stra.  707;  1  Lath.  33;   C^^'"*- *«P- fo/^fvi**. 
74;  Ld.  Raym.  398;  1  JELolt,  Shipping,  463.  tSigVvS^ 

15.  Anon.  M.  T.  1678.  K.  B.  1  Vent.  343.  •elflrom 

Motion  for  prohibition,  upon  a  suggestion  that  the  suit  was  upon  a  contract  ^®  F^to 
aade.onland.     It  appeared  that  an  agreement  had   been  entered  into  with  mi^^,, 
^veral  seamen  from  a  port  in  England  to  the  port  of  London ;  but  the  Court  [  269  1 
refiised  ihe  application,  observing,  that  the  arrangement  was  sanctioned  by  aq^i  |f  ik^ 
maritime  usage;  and  that  the  application  being  after  sentence,  the  Court  gobjeot 
might  refuse  or  grant  it  at  its  discretion.  eomo  be* 

16.  Brown  v.  Benn  and  another.  E.  T.  1705.  2  Ld.  Raym.  1247.        Ck>urt  oft 

A  motion  was  made  for  a  prohibition   to    the  Court   of  Admiralty,   in  a  Admiralty 

suit  there  by  seamen  for  their  wages,  upon  a  suggestion  that  the  Court  had  *hat  Coart 

refused  to  allow  the  defendant's  allegation,  that  the  place  upon  the  arrival  at  ^JJ  ~t^ 

which  the  plaintiffs  claimed  to  be  entitled  was  not  a  port  of  delivery  ;  and  that  thor  at  a 

they  had  refused  to  receive  the  allegation,  unless  the  defendant  would  bring  place  at 

the  money  demanded  into  Court.     But  it  was  held,  per  Cur.  that  the  Admi-  '![Jf*®'\  *„ 

ralty  Court  were  the  judges  of  that  question,  and  if  they  did  not  do  the  de-  Jj^lfe  arri- 

fendant  right,  his  only  remedy  was  by  appeal,  but  it  was  no  ground  for  a  pro-  red,  be 

hibition:  that  the  jurisdiction  of  the  Court  of  Admiralty,  in  case  of  seamen's  raoh  a  de- 

waffes,  was  an  ancient  concurrent  Jurisdiction,  as  ancient  as  the  constitution  ^?"'^'^. 
itself  tionofthe 

»ise".  Yoytge  aa 

17.  Edmonson  v.  Walker.  M.  T.  1690.  K.  B.  1  Show.  177.  to  enUUe 

Upon  a  motion  for  a  prohibition  it  appeared  that  the  defendant  had  libelled  |heTOajnen 

in  the  Admiralty  Court,  as  executor  to  her  husband,  late  master  of  a  ship;  ^aces. 

that  the  vessel  and  apparel  had  been  decreed  to  bo  sold  for  the  payment  of  The  Admi 

the  master  and  the  seamen's  wages.     By  a  supplemental  bill,  the  defendant  I'^lty  ma/ 

surmised  that  the  plaintiff  was  in  possession  of  certain  sails  belonging  to  the  ^kf  ^'  J!^ 

ship,  which  by  the  decree  were  to  be  sold,  and  the  plaintiff  to  have  been  ad-  ana  tackle 

monished  to  render  an  account  of  the  particulars  thereof,  and  to  deliver  them  to  be  lold 

to  J.  C.  the  marshal  of  that  court,  that  they  might  be  sold  according  to  the  ^  P*y  the 

decree.     But  that  the  plaintiff  had  neither  given  an  account,  nor  delivered  H^U^^'^ 

the  sails  ;  and  therefore  prayed  that  he  might  be  attached  donee,  S^c.     That 
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the  pkiotifT  had  then  tendered  an  account  of  the  main-sails,  two  fore-sails 
&c.  and  decreed  to  be  attached  until  he  had  delirered  them.  Per  Cur. 
Mariners'  wages  are  within  the  jurisdiction  of  the  Admiralty  Court ;  they 
may  sell  the  ship,  and  the  sails  and  tackle  are  part  of  it,  and  remain  part  of  it 
when  they  are  on  shore.  The  ship  itself  is  at  land  when  in  harbour,  it  is  t»- 
fra  corp,  com.  ;  and  therefore  that  is  no  cause  for  a  prohibition.  And  as  to 
the  cases  of  trespass  done  infra  com.y  it  is  true  they  are  out  of  the  jurisdic- 
tion, but  here  is  only  a  condemnation  of  it,  as  an  accessary  or  appurtenance ; 
and  as  to  the  property,  the  Admiralty  will  and  must  allow  it  if  you  come  in 
and  plead  it ;  if  otherwise,  he  will  prohibit  them.  See  2  Jf.  iK.  649  ;  4  T. 
R.  382  ;  2  Saund.  250;  1  Sid.  367  ;  1  Lev.  243;  Doug.  614 ;  Cowp.  424 ; 
1  VerU.  174 ;  1  Roll  Ab.  529;  4  Inst.  154;  Bunb.  121 ;  Hob.  212. 

^   18.  Hook  v.  Moreton.  M.  T.  l697.  K.  B.  1  Ld.  Raym.  397. 
Setmen  Motion  for  a  prohibition,  to  be  directed  to  the  Admiralty  Court,  to  stay  a 

may  rae     gujt  q^  ^  libel,  by  the  mate  of  a  ship,  for  mariners'  wages,  on  suggestion  of 
ieSrer^?   several  statutes,  which  restrain  the  Admiralty  from  proceeding  on  contracts 
in  the  Ad-  made  on  land.     Against  the  issuing  of  the  prohibition  it  was  argued,  that  if 
mirdty.     all  the  mariners  sue  for  their  wages  in  the  Admiralty,  this  Court  will  never 
[  270  ]  ^rant  a  prohibition,  and  there  is  no  difference  where  the  suit  is  brought,  by 
one  mariner  or  by  several.     Per  Cur,  There  is  no  difference ;  for  the  rea- 
son why  this  Court  permits  mariners  to  libel  in  the  Admiralty  for  their  wages 
is,  not  only  because  they  are  privileged  to  join  in  the  suit  in  the  Admiralty, 
when  they  would  be  obliged  to  sever  at  common  law,  and  because  the  con- 
tracts are  several,  but  also  because  by  the  maritime  law  mariners  have  a  se- 
curity in  the  ship  for  their  wages,  arising  out  of  an  implied  hypothecation  to 
them.     See  13  Rep.  51;  1  Sid.  351  ;  1  Inst.  141;  1  Vent.  343;  12  Co. 
77;  2  RoU.  Ab.  318 ;  2  Vent.  281. 

19.  Day  v.  Seble.  E.  T.  1733.  K.  B.  2  Barnard.  419 ;  S.  C.  2  Stra.  9€9. 
A  prc^bi-      A  motion  was  made  for  a  prohibition,  founded  upon  an  allegation,  that  the 
l*^^]^  1^  contract  with  the  seamen  was  of  a  special  description,  and  made  on  land,  and 
there  be     sealed  and  delivered  by  the  parties  ;  and  that  the  defendant  in  the  Court  of 
any  thing  Admiralty  had  offered  to  prove  the  speciality,  and  had  alleged  the  existence 
tpecid  in  of  the  deed,  but  that  the  judges  of  the  court  had  altogether  refused  to  receive 
menif'**"  ^^®  P^®*  ^"^  allegation.      Upon  these  grounds  the  prohibition  wtw  according- 
ly granted  by  the  Court  of  King's  Bench.     Lord  Hardmcke^  C  J.  said,  that 
as  the  Admiralty  Court  proceeds  in  suits  for  mariner's  wages  upon  contracts 
made  at  land,  which  cannot  be  the  proper  cognizance,  of  the  maritime  juris- 
diction, merely  by  indulgence,  a  prohibition  would  always  be  granted  where 
the  contract  differed  from  the  common  and  usual  contracts  between  masters  of 
Where  a    ships  and  seamen  about  wages,  by  reason  of  some  special  terms  contained  in 
vf^  ^wf     '^*  ^^^*  ^^^  ^^  ^^^^  agreement  there  seemed  to  be  some  special  covenants,  as 
Uined  bv    ^^^  example,  1st,  That  if  the  mariners  should  enter  into  any  of  his  msyesty's 
fraud,  the  ships  of  war,  that  they  should  forfeit  their  wages,  which  was  directly  contra- 
Courtof    ry  to  a  clause  in  the  late  act.  And,  2dly,  That  when  the  agreement  was  by 
R^^horiii  ^''*^^'*S  signed  and  sealed,  then  also  a  prohibition  should  go,  which  was  likc- 
norDroU-  ^^*®  '"  ^^®  present  case. 

^»  "O't  20.  Buck  v.  Attwood.  E.  T.  1626;  K.  B.  2  Stra.  761. 

in'the^d-  ^"**  "^  ^^®  Admiralty  Court  for  wages,  and  a  deed  there  pleaded  to  have 
miralty,  heen  made  on  land,  by  which  the  mariners  agfocd  to  forfeit  their  wa^es,  on 
nor  will  p  articular  circumstances ;  the  plaintiff  replied  that  the  deed  was  obtained  by 
bU  wfe*^*  fraud  and  circumvention ;  and  the  Court  of  Admiralty  declaring  it  to  have 
the^eed^  ^®®"  *®  obtained,  gave  sentence  for  the  plaintiff  to  recover  his  wages.  The 
idoet  not  Court  of  King's  Bench  refused  the  prohibition,  and  said  in  substance  that  the 
m  medi.  object  of  the  deed  was  confined  to  certain  circumstances  under  which  the  sea- 
to  wra**  ^^^  ^®^®  ^  forfeit  their  wages,  but  could  not  enable  them  to  sue  for  their 
r  271  "f  ^^^^  **  ^*^  5  the  deed,  therefore,  was  only  an  incident ;  and  as  such,  mi^t 
Or  if  the    ^-®  <^o\\aXerB\\y  taken  as  part  of  the  proceedings  in  the  Court  of  Admiralty. 

^f«l  be  21.  Smakt  v.  WoLPP.  T.  T.  1789.  K.  B.  3  T.  R.  348. 

Ph***"*  ^      Per  BuUer,  J.     Where  a  deed  is  pleaded,  a  prohibition  may  be  granted 
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oti  account  of  a  defective  triali  because  we  all  know  that  the  Admiralty  admitted 
Court  insists  on  two  witliesses  to  prove  it,  whereas  the  common  law  cou^  the  Court 
only  require  one,  but  we  cannot  interpose  unless  that  defect  be  shown ;   for  ™*y  j^^o- 
there,  as  well  as  in  the  Ecclesiastical  Courts,  if  a  deed  or  release  be  admitted,  ^      ' 
that  Court  may  proceed  ;  and  if  that  party  submit  to  trial,  he  cannot  after-  7^®'^. 
ward,  apply  for  a  prohibition.  J^- »J. 

22.  £diionton  v.  Franklyn.  £.  T.  1742.  Forts.  231.  ingrinthe 

The  plaintiff  had  been  libelled  in  the  Admiralty  for  seamens'  wages,  and  Admiralty 

they  had  at  the  same  time  sued  him  at  law ;  and  an  issue  being  joined,  a  pro-  f^r  t^Q 

hibition  was  moved  for.     8ed  per  Cur.     You  ought  first  to  have  pleaded  the  wage*, 

pendency  of  the  prior  suit  in  the  Court  of  Admiralty  before  you  apply  here  instead  of 

for  a  prohibition.     8ed  vide  ante,  22.  applying 

'^  I for  a  pro- 

(B)  In  other  cases.  hibition, 

l.WooDWAto  V.  BoNiTHAN.  H.  T.  l659.  K.  B.  T.  Raym.  S.  d^n^^f 

The  master  of  a  ship  agreed  with  certain  merchants  concerning  a  voyage,  the  aiut  in 
and  received  orders  from  them  to  provide  provisions  and  obtain  mariners ;  the  Admi- 


and  after  the  voyage  was  finished  the  merchants  refused  to  pay  the  master  of  fJ^^y^J^ 
the  ship  with  whom  they  had  agreed  ;  upon  which  refusal  he  libelled  them  in  ^ 
the  Court  of  Admiralty.     Upon  a  motion  for  a  prohibition,  on  the  ground  lei  o??^ 


that  the  Admiralty  Court  has  no  jurisdiction,  as  the  contract  was  made  on  ship  catf- 
land  ;  it  was  said  >  Per  Cur.     A  prohibition  well  lies.     See  4  Inst.  134.  135  ;  notaaethe 
2  Lev.  182 ;  1  Com.  Dig.  Admiralty,  F.  1.  SL^Ad'*^ 

2.  Anon.  E.  T.  1676.  K.  B.  1  Vent.  308.  ratty  u^ 

Libel  for  a  ship  taken  by  pirates  and  carried  to  Tunis,  and  there  sold.     A  a  eontract 
prohibition  was  prayed  for,  on  the  ground  that  the  ship  was  sold  at  land,  and  f°||^®  ^^ 
and  the  Court  had  no  jurisdiction.  1^72  1 

Per  Cur..  As  the  vessel  was  taken  by  pirates,  and  originally  within  the  y^^^^  ^^ 
admiral's  jurisdiction,  it  continues  so,  notwithstanding  the  sale  afterwards  at  ghip  is  tar 
land ;  but  the  rule  b  otherwise  where  the  ship  is  taken  by  enemies,  for  that  ken  by  pi- 
alters  the  property ;  no  mention,  however,  being  made  in  the  libel  that  the  f*^®* '•?*'*" 
ship  was  taken  cupra  altum  mare,  and  though  there  was  sufficient  to  raise  such  "^J^- 4^°' 
an  implication,  yet  the  court  held  an  averment  to  this  effect  to  be  absolutely  ^^  ^^e  Ad- 
necessary  to  support  the  jurisdiction.  miralty,  it 
S.  Sands  t.  Exton.  T.  T.  1682.  K.  B.  2  Show.  303 ;  S.  C.  T.  Raym.  488.  «>ntinuea 

S.C.Skin.91.  .-Si^^^t 

Upon  a  motion  for  a  prohibition  it  appeared  from  the  suggestion  that  an  sale  after- 
order  had  been  issued,  founded  on  a  warrant  from  the  king  and  council,  to  warda  od 
stay  the  plaintiff's  ship,  until  he  gave  security  not  to  go  to  particular  places  ^^^' 
specified   in   the'  East  India  Company's  charter.     But  the  Court  were  ®f  J*^®*^"^if 
opinion,  that  there  being  no  libel  or  suit  pending  in  the  Admiralty,  a  prohi-  noT'proS 
bition  could  not  be  granted,  for  it  was  no  point  of  jurisdiction ;  if  they  stop  bit  the 

*  It  may  be  aeeful  to  subjoin  a  note  containing  the  aummary  proYisions  given  by  the  59  Coart  of 
C^.  3.  0.  58.  for  the  more  oxpeditioas  recovery  of  seamen's  wages  by  the  adjudication  of  ^^'^■^^ty 
a  justice  of  the  peace.     This  act  recites  that  seamen  and  mariners  employed  in  the  mer-  ^'®ni  pro- 
chant  service,  and  in  the  coasting  trade  of  this  kingdom  had  been  exposed  to  great  diffi-  oeedlngoB 
enlties,  expmiie,  and  inconvenience,  in  suing  for  and  obtain  in  jf  payment  of  their  wages,  in  &>>  order  of 
caaca  of  dispute  with  the  masters  or  owners  of  vessels  in  which  they  had  served.    The  councu. 
act  then  racitea  that  it  was  expedient  that  greater  facility  should  be  given  for  the  recovery 
of  such  waffea.    It  then  empowers  justices  of  peacCi  on  the  complaint  of  seamen,  to  hear 
mnd  settle  mtputea  about  wages  not  exceeding  twenty  pounds.  And  if  the  owners  or  mas- 
ters abaU  refuse  to  comply  with  the  determination  of  the  justices,  the  amount  of  wages 
which  they  shall  adjudge  to  be  due  may  be  levied  by  distress  upon  their  goods  and  chat- 
tela.  And  the  determination  of  the  justice  or  justices  is  to  be  final,  unless  an  appeal  be  in 
terposed  by  either  party  to  the  High  Court  of  Admiralty,  within  the  space  of  seven  dava 
after  the  order  made.    The  act  provider,  that  if  seamen  or  others  are  dissatisfied  with  the 
order  of  the  magistrate,  thej^  must  give  notice  of  their  intention  to  appeal  to  the  High  Court 
of  Admiralty  mthin  forty-ei^ht  hours  ailer  the  order  made.  A  monition  is  to  be  taken  out 
against  the  adverse  party  within  30  dajs;  and  good  and  sufficient  bail  in  double  the  amaunt 
of  the  wages  claimed,  must  be  given  before  a  commissioner  of  prize's,  or  the  justice  who 
shall  have  pronounced  the  order.   This  bail  is  to  be  certified  according  to  a  form  given  in 
the  schedule,  and  transmitted  without  delay  to  the  High  Court  of  Admiralty.    Seamen, 
however,  are-  not  to  be  precluded  from  the  benefit  of  any  agreement  entered  into  before  the 
passing  of  the  act,  nor  of  any  other  remedy  to  which  they  may  now  resort. 
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a  ship  by  order,  and  illegally,  an  action  lies,  and  what  they  had  done  was  not 
in  execution  of  any  sentence,  it  being  only  in  pursuance  of  the  king's  warrant. 

4.  Knight  v.  Perry.  E.  T.  1G88.  K.  B.  Comb.  109;  S.  C.  Carth.  24. 
A  Btipola-  Upon  a  prayer  for  a  prohibition  to  the  Admiralty  Court,  it  apppeared  that 
tioD  enter-  there  were  several  part-owners  of  a  ship  ;  the  major  part  of  them  had  sent 
6d  into  by  the  ship  out  to  sea  without  the  consent  of  the  rest ;  the  others  libelled  in  tb^ 
severS*  '^^"^^'^^^^y  Court,  that  the  major  part  should  give  security  for  the  return  of 
ship-own-  the  ship.  The  vessel  being  ultimately  lost  at  sea,  the  executor  of  one  of 
ers  cannot  the  contractors  was  libelled  on  this  agreement,  and  decreed  to  p&ySed  pet 
^^^^^?^  Cur,  Although  by  the  Admiralty  law  an  executor  is  liable,  still  we  are  of 
miraltv  opinion  that  this  stipulation  being  matter  done  on  land,  the  Admiralty  has 
But  an  ob- no  jurisdiction  over  it.  Notwithstanding  it  has  been  urged  that  it  was  the 
llgationen-  constant  course  of  the  Admiralty  to  proceed  on  such  stipulations,  yet  such  gen- 
•*'*h  ^^AA  ®'^  usage  cannot  prevnil  against  the  statute  of  Hen.  4.  Prohibition  granted, 
miralty  for  5.  The  King  v.  Perry.  E.  T.  1688.  K.  B.  3  Salk.  23.  S.  P.  Wicks  v.  Strut. 
an  appear-  E.  T.  1694.  K.  B.  Comb.  320.  Par  v.  Evans.;E.  T.  1663.  K.  B.  T.  Raym.  78. 
ance  may  p^^  Holt,  C,  J,  An  obligation  taken  in  the  Admiralty  to  appear  and  sue 
ced^L^hat  *^®''®»  ^^  suable  in  that  Court,  for  it  is  a  stipulation  in  nature  of  bail  at  com- 
oourt.         naon  law.     See  2  Lord  Raym,  1286. 

[273  ]  6.  Anon.  H.  T.  1690.  K.  B.  12  Mod.  16. 

Where  p^^  Cnr,  Where  there  is  a  false  capture  of  goods  at  sea,  the  admiral  has  ju- 

capture  of  "sdiction.  But  if  they  be  brought  to  land,  the  common  law  has  equal  authori-^ 
goods  at     ty  ;  and  the  cause  may  be  brought  in  either  court  at  the  plaiutiff's  election. 

sea,  tbe  Admiralty  has  jurisdiction ;  if  brought  on  land,  either  admiral  or  common  law  have,  at  the 
plaintiff 's2  election. 

Where  the  7.  Wilson  v.  Bird.  M.  T.  1693.  K.  B.  1  Ld.  Raym.  22. 

vi9Mieirot9,  X  ship  was  libelled  in  the  Admiralty  Court,  which  stated,  that  the  master, 
^2sel  ^®^"S  taken  by  a  French  privateer,  had  ransomed  the  ship  for  300/.  and  had 
gives  him-  ^^ed  for  the  payment  of  it,  and  was  carried  prisoner  to  Dunkirk,  and  that  the 
self  up  as^  money  was  not  paid,  Slc,  and  sentence  was  given  in  the  Admiralty  against  tbe 
*  5?h*''^^' ^^^P  »  ^"^  ^^®  Court  of  King's  Bench  being  moved  for  a  prohibition,  it  was 
owner ^ne-  refused  by  Jloltj  C,  J.  Because  the  taking  and  pledge  being  on  the  high  seas, 
gleets  to  the  ship,  by  tbe  law  of  the  Admiralty,  must  answer  for  the  redemption  of 
pay,  he       the  master. 

TeSd^^^   «.  OusTON  V.  Hebden.  T.  T.  1745.  K.  B.  1  Wils.  101.  S.  P.  Lambert  t. 

again  tthe  Aeretree.  E.  T.  1696.  K.  B.  1  Ld.  Raym.  223.  Blacket  v.  Anslet. 

ship  in  the  T.  T.  1696.  K.  B.  1  Ld.  Raym.  235. 

r^"rt^?*^      This  was  an  application  to  the  Court  for  a  prohibition  ;  the  defendant,  who 

his  re-         ^^^  *  P^^*  owner  of  the  ship  Scarborough,  having  procured  a  warrant  from 

demption.  the  Admiralty,  and  arrested  her  in  port,     it  appeared  that  the  ship  was  built 

Tbe  Court  ^^  Scarborough ;  that  the  builder  sold  one-third  part  of  her  in  sixteen  parts, 

of  Admi-    retaining  the  other  two-thirds  of  her  to  himself;  that  the  whole  ship  was 

"V^  **.*■    worth  about  500/.  ;  that  the  builder  mortgaged  bis  two-thirds  and  died ;  and 

to  an-esfa  *^**  his  widow  and  representative  sold  the  same  absolutely  to  Ouston,  who 

ship  upon   ^ds  now  the  master,  as  well  as  the  owner  of  two-thirds ;  that  this  sale  to 

the  applt-    Ouston,  was  made  without  the  consent  of  the  other  part  owners,  and  without 

cation  of  a  QQY  securitv  dven  to  them  bv  Ouston;  that  he  being  master  and  chief  part 
partowner      *^         •     •*'.    i  "  •     .  .i         -m     ^  .\.  ^  ii_  * 

antil  se4'u-  ^^uer,  insisted  upon  going  a  voyage  against  the  will  ot  the  part  owners";  that 

ritybe        he  refused  to  pay  them  for  their  shares  (they  desiring  not  to  continue  any 

given  by     longer  part  owners  with  him)   or  to  sell  the  ship  and  distribute  the  money 

other  part  among  them   in  proportion ;  and  the  libel  in   the  Admiralty  concluded  by 

%f  ^y  1^  ^r  8 « 

but  not  to       *  r"^  when  the  shares  are  not  ascertained,  the  Court  of  Admiralty  has  no  jurisdiction; 

direct  a       f°^  ^^.  ^^^^  ^^  ^®  Court  of  Chancery  will  exercise  a  concurrent  jlirisdiction  by  an  in- 

sale  of  the  J""^^^'^  restraining  the  sailing  of  the  ship  until  the  share  of  the  party  complaining  be  ss- 

ship.*  cortained,  and  security  given  to  the  amount  of  it ;  and  in  such  cases  the  Court  wul  refer 

r  274  1    ^^  ^^  ^^^  mastcr^^o  make  an  inquiry,  and  settle  the  security  accordingly.     But  in  all  such 

L  J    cases,  the  application  to  the  Court  of  Chancery  must  be  as  expeditious  as  possible;  and  an 

injunction  was  lately  refused  to  restrain  the  sailing  of  a  ship  upon  the  application  of  a 

part  owner,  where  the  ship  was  in  preparation  for  sailing  the  followinff  day,  and  there 

were  no  circumstances  to  account  for  the  delay  in  the  application.    See  Holy  v.  Goodsonn 

2  Merv.  77;  Christie  v.  Craig,  2  Merv.  137. 
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praying  that  the  ship  might  be  sold,  or  that  they  might  have  such  other  remc-' 
dy  as  the  Court  thought  proper.  Ouston,  in  his  answer  to  the  libel,  alleged 
that  Hebden\  share  was  not  worth  more  than  50/. ;  that  the  remaining  parts 
were  worth  450/.;  that  the  otiier  part  owners  agreed  to  his  (Ouston's)  pur- 
chase, and  did  not  insist  upon  his  giving  security  before  the  institution  of  the 
suit  in  the  Admiralty  ;  he  further  alleges  that  there  was  no  such  usage  as  set 
forth  in  the  iibel,  for  the  Court  of  Admiralty  to  sell  the  ship ;  and  he  insisted 
that  the  ship  ought  to  be  allowed  to  proceed  on  her  voyage ;  and  suggested 
for  a  prohibition  that  the  Admiralty  had  no  jurisdiction  in  ships  in  part.  Lee^ 
C.  jr.  Generally  speaking,  the  Court  of  Admiralty  has  no  jurisdiction  of  mat- 
ters or  contracts  done  or  made  on  shore,  but  this  particular  case  must  be  de- 
termined upon  the  whole  of  the  facts  as  they  appear  upon  the  pleadings.  Now 
the  libel  concludes  with  praying  that  the  ship  may  be  sold,  6cc.  or  that  the 
party  libelling  may  have  such  other  remedy  as  the  Admiralty  Court  shall 
think  proper.  I  have  no  doubt  that  that  Court  has  a  power  in  this  case  to 
compel  a  security  ;  for  this  is  a  proceeding  in  rtm^  and  not  in  personam  ;  and 
this  jurisdiction  has  been  allowed  to  that  court  for  the  public  good,  as  is  con- 
firmed by  the  case  from  Fitzgibboit,  where  it  is  said  that  courts  of  law  have  al- 
lowed it.  Indeed,  the  Admiralty  has  no  jurisdiction  to  compel  a  sale ;  and 
if  they  should  do  that,  you  might  have  a  prohibition  after  sentence,  or  we 
may  grant  a  prohibition  against  selling  or  compelling  the  party  to  sell,  or  ta 
buy  the  shares  of  the  others,  which  was  agreed  to  J9t'r  totam  Curiam^  and  the 
rule  as  to  that  was  made  absolute ;  but  as  to  compelling  a  security  to  be  given, 
the  rule  discharged,  ^ee  RoL  Ab,  530 ;  Fiiz,  192  ;  Raym,  78  ;  6  Mod, 
162;  Stra.  890;  Fitzgih.  197;  Camh.  109;  Raym.  55;  1  Lev.  29;  1  Keb. 
38  ;  Co.  Lit.  200  ;  Carth.  26. 
9.  RioDON  v.  Hedges.  M.T.1697.  K.  B;  12  Mod.  246;  S.  C.  1  Ld.  Raym.  446.  if  aibfp 

Goods  were  arrested  in  the  river  Thames  by  a  process  out  of  the  Court  ofarrestedby 
Admiralty ;  and  a  rescue  being  made,  a  warrant  was  issued  against  Rigden  Admiralty 
for  contempt  of  the  Admiralty  process;  and  on  amotion  for  a  prohibition,  itP*^^?*" 
was  suggested,  that  the  original  process  was  founded  on  an  act  out  of  their  ju-J^'^i^'J-' 
risdiction,  and  consequently  the  party  could  not  bo  guilty  of  contempt.     Sed^crion  ba 
per  Holt,  C.  J.  If  a  ship  be  arrested  by  process  out  of  the  Court  of  Admiralty,  rescued, 
for  a  matter  arising  within  their  jurisdiction,  though  she  be  rescued  at  land,  they  Buiy 
the  connusance  of  the  rescue  belongs  to  the  Admiralty.  on^land  ^' 

10.  Clerk  v.  Lee.  M.  T.  1714.  K.  B.  10  Mod.  264.  Fewcmn- 

Fer  Eyre  C.  J.  Fees  are  not  recoverable  in  the  Admiralty  Court  of  Lon-  notbetued 
don.     In  the  case  of  Dorvil  v.  Olduck,  ShowtJr's  Cases  Pari.  58.  a  prohibi-fo'  in  the 
tion  was  granted  by  all  the  judges  of  England.  admiralty. 

11.  Degrave  v.  Hedges.  E.  T.  1706.  K.  B.  2  Lord  Raym.  1285. 

There  were  eight  part  owners  of  a  ship  ;  six  of  them  proposed  sending  her  ^  ■*'P.'»la- 
on  a  voyage,  to  which  two  would  not  consent ;  the  six  thereon  libelled  in  the  by°  fveiTl 
Admiralty  Court  against  the  others  in  order  to  obtain  a  decree  of  that  Court  partnenof 
that  the  ship  should  proceed  on  the  voyage  ;  which  was  decreed  accordingly, »  'btp  to 
and  that  the  six  should  enter  into  a  stipulation  to  the  other  two  for  the  safe  re-  ^  '^ 
turn  of  the  ship.     The  ship  sailed,  and  waf^  lost  on  the  voyage  ;  the  two  sued  a'voyage 
the  other  six  on  this  stipulation  in  the  Admiralty.     On  which  the  Court  of  may  b« 
K.  B.  was  moved  for  a  prohibition  to  stay  tlio  proceedings,  upon  the  sugges-  proceeded 
tion  of  the  stat.  13  Rich.  2  c.  5.  and  15  Rich.  2.  c.  3.     But  the  Court  were  ^J^^^^IT 
of  opinion  that  this  point  was  not  fit  to  be   determined  on  motion  ;  but  or- ^0^,^ 
dered  the  plaintiA*  to  take  a  prohibition  and  declare  on  it ;  and  then,  on  the   r  275  1 
defendant's   demurrer,  the   point   would    come  judicially  before  them,  and 
would  receive  a  more  solemn  determination.*     And    Per  Holt,  C.  J.     The 
Court  of  Admiralty  may  take  stipulations  for  bail,  and  may  proceed  upon 
them ;  and  this  practice  is  constantly  allowed,  though  Coke,  4  Inst.  135.  is 
of  another  opinion  ;  and  yet  such  recognizances  are  as  nmch  within  the  words 
of  stat.  13  and  15  Rich.  2.  as  the  stipulation  now  under  discussion.     But  the 
question  in  this  case  is,  whether,  by  the  custom  of  England,  the  Admiralty 

*  It  does  not  appear  that  this  case  ever  came  again  before  the  Court ;  and  in  1  Barnard, 
415.  Lord  Raymond  said,  that  the  parties  who  moved  for  the  prohibition,  seeing  the  opin- 
ion of  the  Court,  did  not  proceed  in  it. 
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has- not  such  a  jurisdiction  ;  if  it  has,  neither  the  statute  nor  common  law  will 
restrain  them. 

12.  Reid  v.  Darbt.  T.  T.  1808.  K.  B.  10  East,  144. 
If  the  Vice  The  Glamorgan,  a  British  ship,  having  sprung  al(^  at  Tortola,  the  mas* 
adminltjr  tor  applied  to  the  Admiralty  Court  to  order  a  survey.  The  Court  accord- 
Court  de-  ingly  ordered  an  inspection  to  be  made  ;  and  the  surveyors  reported  that  the 
th  mast  ^^^^^^  ^^^  ^^^  sea*worthy,  or  repairable,  or  capable  of  being  made  adequate 
orders  a  ^^  carry  the  cargo  to  its  place  of  destination,  except  at  an  expense  beyond  the 
ship  in  for-  value  of  the  ship  itself.  Upon  this  report  the  Vice-admiralty  Court  decreed, 
eign  parts  that  the  vessel  being  totally  unfit  to  proceed  with  her  cargo  to  London,  and 
^  *^  ^^®  repairs  being  estimated  to  amount  to  more  than  her  vcdue,  when  such  re- 
pense  of  '  Phil's  should  be  completed,  ordered  that  the  ship  should  be  sold,  and  the  pro- 
repairing  ceeds  paid  to  the  master.  The  vessel  was  accordingly  sold,  and,  after  a  fur- 
would  ex-  ther  intermediate  voyage  from  Tortola  to  Nevis,  was  sent  to  London,  The 
v^l  fth  P^^sent  suit  was  then  instituted  by  the  owners  to  recover  the  ship  from  the 
vessel  no  purchasers.  Two  questions  were  made :  first,  whether  the  sale  could  be  sns- 
property  tained,  under  the  authority  of  the  Vice-admiralty  Court ;  and,  secondly,  whe- 
passes  to  ther  it  could  stand  on  the  authority  of  the  master.  The  first  question  was  at 
the  vendee  ^^^^  determined  in  the  negative;  and  with  respect  ta  the  second.  Lord  ^- 
the  Vice-  Itnborough  expressed  his  inclination  to  abide  by  the  rule  laid  down  by  iMrd 
admiralty  Holt,  in  Johnson  v.  Skipper  (2  Ld.  Raym.  984.)  that  the  master  haa  no  au- 
nor  the  thority  to  sell  any  part  of  the  ship ;  and  that  this  sale  could  transfer  no  pro* 
mast^pos-  perty.  The  sale,  however,  was  determined  to  be  invalid  upon  another  ground, 
powerthus  namely*  that  the  forms  of  the  registry  acts  had  not  been  complied  with.  P^Utm 
assumed,    to  the  Plaintiff.     See   Tremenhere  v.  TresilUan,  1  Sid,  453 ;  £f.  C  S  Keh: 

91 ;  Haynictn  r.  Molton,  5  Esp,  N.  P.   C  65  ;  Mo$s  e.  Charnoek^  2  Eawt. 

399;  Heath  v.  Hubbard,  4  Bast.  110;  Hayter  v.  Jackson,  8  EoMt.  Ill; 

Bloxam  r.  Hubbard,  5  East,  407  i  Milles  v.  Fletcher,  Doug.  230 ;  Johnson 

V.  Shijppen,  2  Ld.  Raym.  984 ;  2  Inst.  l68. 

[  276  ] 

^         ^  n.  JURISDICTION  OF,  IN  CRIMINAL  CASES.*  See  also  tit.  Piracy. 

y^^^  ^    1.  Rex  v.  Coombes.  Old  Baily,  1785. 1  Leach.  C.  L.  388;  S.  C.  1  East.  367. 

loaded  This  was  an  indictment  at  the  Admiralty  Sessions,  against  George  Coombes^ 

musket  is  *  Before  the  stattite  28  Hen.  8.  c.  15.  offences  being  local,  and  by  the  common  law  tria] 
fired  from  ble  only  by  a  jury  of  the  county  in  which  they  were  committed,  a  person  who  had  ooni* 
the  coast  milted  an  offence  on  the  high  seas  could  only  be  prosecuted  in  the  high  Court  of  Admi* 
which  kills  ralty,  held  before  the  lord  bifi^h  admiral  or  his  deputy;  according  to  the  course  of  the  eiYU 
a  man,  the  law,  and  not  by  a  jury;  and  therefore,  according  to  the  maxims  of  Roman  jurispradenee, 
offender  is  he  could  not  be  convicted,  or  sentence  of  death  given,  without  proof  by  two  witaesMS  or 

"  —  -       —  ^^^       2QQ.       ^^J^^^ 

Rep.  68.    Bat 
robberies,  mur- 

ralty  ees-  ders,  and  confederacies,  committed  in  or  upon  the  sea,  or  in  any  other  haveii,  rirar,  craek, 
sions,  be-  or  place,  where  the  admiral  or  admirals  have,  or  pretend  to  have  jurtrfdiction,  shall  ba  ia- 
cause  the  quired,  tried,  heard,  determined,  and  judged,  in  such  shires  and  places  in  the  realm,  as 
murder  is  shall  be  limited  by  the  king's  commission,  in  like  form  and  condition  as  if  such  offence  had 
inlaweom-  been  committed  on  land;  and  thai  such  commissions  shall  be  under  the  ffreat  seal  direeted 
mitted        to  the  admiral,  and  his  lieutenant  or  deputy,  and  to  three  or  four  more  (among  whom  two 

when  the   common  law  jud       " '-""*  ' '"  *- ■* ~*^''  *-  **-'  '^"^  -^t«— i 

death  lor  for  the  time 

oocnr8.i      determine  such  c .       . 

sons,  felonies,  murders,  robberies,  and  confederacies  of  the  same,  done  and  eommitied  upoa 
the  land;  and  that  the  commi^onerf*,  or  four  of  them,  shall  have  full  power  to  iBi^ure  ef 


^  such  offences  by  grand  jury;  and  that  the  offender  shall  afterwards  be  tried  by  a  petit  jury, 
and  that  the  course  of  proceeding  shall  bo  according  to  the  law  of  the  land.  The  admiralty 
commission  of  oyer  and  terminer  and  gaol  delivery  is  directed  to  three  dukes  of  the  royal 
family;  the  lord  high  admiral  and  his  deputy;  the  commissioners  of  the  admiraltv  hr  name, 
and  for  the  time  being;  the  judge  and  president  of  the  Admiralty  Court;  the  lord  ehaa- 
cellor  and  commissioners  for  executing  the  office  of  chancellor  Ifor  the  time  being;  the 
president  of  the  council;  keeper  of  the  privy  seal ;  steward  and  chamberlain  of  the  noose- 

t  But  if  a  man  be  wounded  upon  the  high  seas,  and  die  upon  shore,  after  the  reflux  of 
water,  the  Admiralty,  by  virtue  of  the  usual  commission,  has  no  cognizance  of  that  felony. 
2  Hale.  17—20;  1  East,  P.  C.  3656.  And  it  having  been  considered  doubtful  whether 
such  an  offence  could  be  tried  at  common  Uw,  the  etat.  2  Geo.  2.  C-  21.  provides  that  the 
offender  may  be  indicted  in  the  county  where  the  party  died.  See  1  Hawk.  PI.  c.  31.  s. 
12;  1  Russel,  676. 
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William  Pcrrot,  JonaAan  Edwards,  Edward  Voss,  and  others,  charging  Wil- 
liaim  Perrot  with  having  within  the  jurisdiction  of  tho  Admiralty,  and  about 
half  a  raile  from  the  shore,  feloniously  ainl  wilfully  shot  one  W,  A.  who  had 
died,  in  consequence  of  the  wound,  on  the  high  seas,  within  the  jurisdiction 
of  the  Admiralty ;  and  that  Jonathan  Edwards,  George  Coombes,  &c.  did 
aid,  abet,  and  assist,  the  said  William  Perrot,  to  kill  said  W.  A.  as  aforesaid. 
It  appeared,  from  the  evidence,  tiiat  the  prisoners  were  smugglers;  and  that 
W.  A.  was  the  master  of  a  ship  in  his  Majesty's  service,  and  that  as  the  mas- 
ter was  coming  on  shore  in  the  king's  bout  to  seize  tho  smugglers'  vesels,  Per- 
rot and  Coombes  left  their  vessel,  and  fired  at  the  king's  boat,  as  they  were  [  277  J 
pushing  her  from  the  sand  bank,  b}^  which  \V.  A.  iVho  was  in  the  boat,  was 
killed  about  two  hundred  yards  from  the  shore.  Upon  this  evidence  the  pri- 
soners were  found  guilty,  subject  to  the  opinion  of  the  judges,  whether,  under 
the  circumstances,  the  prisoner  had  been  properly  tried  by  the  Admiralty  ju- 

hold;  two  nf  the  prhicipal  scvrctarics  ofstato.nnd  treasury  of  the  navy,  for  the  time  being> 
the  chancellor  and  oiKl^r  treasurer  of  ih"  cxclx  fjiier,  and  lord  warden  of  the  cinque  porta 
by  name^  and  for  the  timebving;  the  chief  justico  of  the  Kind's  Bench  and  Common 
rlcas;  one  of  the  privy  council;  the  ninstor  c^f  th('  roll;;;  the  chief  baron,  and  all  the  rest 

of  the  tvrelve  judges;  principal  of  the  Arches  Court  of  Canterbury,  and  matiterj  keeper,  or 
commissary  of  the  Prerogative  Court  of  Canterbury;  the  advocate  i^rncral;  the  attorney 
general;  the  solicitor  goncral  of  tho  Adinirnlty  fur  tun  lime  bcin^;  the  8ccri^:taric8  of  tha 
Admiralty;  the  comptroller  of  the  nafy  and  his  deputy;  thosurvjjyora  of  tho  navy;  the  com- 
missioners of  the  nuvy,  twoothor  of  the  privy  council;  the  miyor,  aldermen,  and  recorder  of 
London;  the  mayors,  recorder,  and  justices  of  the  peace  of  the  cinque  ports,"  and  to  several 

-«ther  persons  particularly  on  u  mi  era  led.  The  commissicu  refers  to  the  statute  relative  to 
the  admiralty  jurisdiction,  and  directs  the  ccniniissiioners  or  four  of  them,  of  which  som« 
of  those  particularly  named  must  be  one  from  time  to  time  to  be  appointed  to  inquire,  to 
hear,  and  determine  all  the  olSc-nccs  of  which  the  Court  of  Admiralty  has  jorisdiction,  as 
well  those  already  committed,  as  those  which  at  any  time  afler  issuing  the  cummissioA 
may  be  committed,  and  to  make  gaol  delivery.  Tiiis  commission,  therefore,  being  tho* 
prospective  as  to  the  commissinners  for  the  time  l«ing,  and  ab  to  futuro  offences,  is  onlir 
tsaord  once  in  several  years.  Thu  jurisdiction  of  the  coinmissioners  appointed  under  thlff 
statute  was  con/ined  to  the  offences  therein  enumerated,  viz.  tieasons,  felonies,  robbortae^ 
jnnrders,  and  confcdwracies.  The  statute  39  Geo.  3.  c.  37.  however,  extends  the  provisions 
of  this  early  enactment  to  every  cfience  committed. upon  tho  high  seas  as  out  ol  the  body 
of  any  county  of  the  kingdom.  And  ns  persons  tried  tor  murder  under  the  first  mentioned 
act  could  not  be  found  guilty  of  manslaughter,  and  tiiere.^bre  when  the  circumstances  re* 
duecd  the  crime  to  that  offence,  were  acquitted  entirely,  the  39  Geo.  3.  c  37.  enacts,  *'tb«t 
where  persons  tried  for  murder  or  manslaoghtor  committed  oo  the  hi^h  seas,  are  fbund 
euilty  of  the  latter  offence  only,  they  shall  be  subject  to  the  same  punishment  as  if  thf^y 
had  committed  such  manslaughter  within  the  jurisdiction  of  tho  ordinary  tribunals."  The 
43  Geo.  3.  c.  113.  §§2,  3.  provides  that  any  person  wilf'illy  casting  away  any  vessel,  dec. 
or  procuring  it  to  be  done,  shall  be  guilty  of  felony  without  benefft  of  clergy  ;  and  shall,  if 
the  offence  were  committed  on  the  high  seas,  be  tried,  dec.  by  a  special  commission  M  di- 
rected b3'  Stat.  28  Hen.  8.  c  15. 

^  The  slat.  1 1  &  12  W.  3.  c.  7.  contains  proviji  )ns  against  accessaries  to  piracies  and  rob- 

'oeries  on  the  higli  seas.  This  sp'^cial  co.n:iii:<»ion  is  now  the  only  method  of  trying  marine 
fVileniofl  in  a  c^urtof  admiralty  the  judire  of  the  admiralty  still  presiding  over  it.  Ao- 
cessarxes  before  the  fact  on  shore  to  tiic  wilful  de.{truclijn  of  a  ship  on  the  high  seaSi  werQ 


•troy  any  vessel,  orinany  wise  counsel,  procure,  or  direct  the  same  to  he  done,  and  the 

111  a*%l^  *a1*d..  «>«  .&-  *  ^    ^ 


same  shall  accordingly  be  done;  with  intent  to  prejuiicH  i\ny  owner  of  the  vessel,  or  of  her 
cargo,  or  any  underwriter  on  tho  same,  he  sliill  saa*'r  death  without  clergy;  the  principal 
to  be  tried  by  the  common  law  court, or  in  the  Admiralty  Court,  or  on  tlw  high  seas;  and 
that  accessaries  before  the  fact,  whether  tho  principal  felony  he  committed  within  the 
body  of  a  county,  or  on  the  high  seas,  mtiy  be  tried  by  the  common- law  courts,  if  the  princ^ 
pal  felony  was  committed  within  the  body  of  a  county,  and  by  the  Admiralty  Court  if  com- 
mitted on  the  high  seas;  but  the  accessary  shall  nut  be  tried  more  than  once  for  the  samA 
offence.  And 'see  further  on  this  sul-ject  4  Inst.  134 — 147;  12  Co.  Rep.  81;  13  Co.  Ren^  .v, 
54;  2  Roll.  Abr.  IG9;  2  Hale,  P.  C.  11  to  2i);  J  Black.  15;  Bao.  Ah,  Court  of  Admiralty^  \':,- 
D;  Com.  Dig.  Admiralty,  E.  I;  4  Bl.  Cora.  2GS;  and  tho  statutes  2S  Hen.  8.  c.  15;  32  Geo^ 
2.  c.  25.  $  20;  39  Geo.  3.  c.  37?  43  Geo.  3.  c.  113. 

By  the  stat.  32  Geo.  2.  c.  26.  §  20.  a  session  of  oyer  and  terminer  and  gaol  delivery  i(>r 
the  trial  of  offences  committed  upon  tbehi^h  seas  within  the  jurisdiction  of  the  Admiralty 
of  £ngland,  must  be  hoUen  twice  at  least  m  every  year,  viz.  in  March  and  October,  at 
the  Old  Bailey,  except  when  sessions  of  oyer  and  terminer  and  gaol  delivery  for  London 
and  Middlesex  are  held  in  the  same  place;  or  in  such  other  places  in  Eng-land  as  the  tor^ 
high  admiral  shall,  in  writing  under  his  hand,  directed  to  the  judge  of  the  Court  of  Admi- 
ralty, appoint.  In  proseeations  upon  these  provisions  tho  indictment  is  first  found  by  % 
grand  jury  of  twelve  men,  and  afterwards  tried  by  another  jury,  as  at  common  kiw* 
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risdictiont  or  whether  he  ought  not  to  have  been  tried  by  the  common  lawf 
And  the  judges  unanimously  deterroiAcd  that  the  Admiralty  possessed  com* 
potent  authority.  See  1  Hawk,  PL  c.  37.  s.  17 ;  1  East.  PL  c,  5.  8,131,  p.  367. 
2.  Rexv.  Bruce.  Old  Bailey,  1812.  2  Leach-  C.  L.  1093;  1  East.  P.  C,368* 
Common      '^^®  prisoner  was  tried  for  murder  at  the  Admiralty  sessions.    In  the  courser 
law  haTe   ^^  the  investigation  it  appeared  that  the  crime  had  been  committed  in  a  place 
eoncur-      which  formed  part  of  Milford  Haven,  and  was  about  seven  or  eight  miles 
rent  juris- from  ^he  mouth  of  the  river  or  open  sea.     No  evidence  was  produced  to 
wUh^'^e    *^°^  ^^^^  common  law  process  was  ever  executed  there.     The  judge,  witb 
Admiralty  iuitable  observations,  left  it  to  the  jury  to  determine  whether  the   ofienco 
to  try  prifl- had  been  committed  within  the  Admiralty  jurisdiction  or  not,  and  the  jury 
**■'"  ^**T   found  the  prisoner  guilty.     The  point  was  afterwards  reserved  for  the  opin* 
any  haven  *^^^  of  the  judges,  who  determined  that   the  prisoner  had  been  properly  tried 
creek,  or   ^nd  that  no  tenable  argument  could  be  urged  against  the  conviction,  on  the 
river.         ground  of  the  want  of  jurisdiction  ;    the  place  where  the  ofience  was  com* 
mitted,  being  clearly  within  the  28.  Hen.  8.  c.  15.  and  the  majority  of  the 
Judges  appeared  to  be  of  opinion  that  the  courts  of  common  law  had  a  con- 
current juri&diction  with  the  Admiralty  over  offences  committed  in  Milford 
Haven,  and  in  all  other  havens,  creeks,  and  rivers,  in  the  realm.     See  3  Inst, 
111  ;  4ln$U  134;  2  Hawk.  P.  C.  33.  41;    2  East.  P.  C.  107.  110;    1 
Russeh  146  ;  and  id.  n.  6. 

8.  Rex  v.  Brissac  and  Scott.  T.  T.  1803.  K.  B.  4  East.  l64. 
The  eon-  This  was  an  information  at  common  law,  the  11th  count  of  which  charged 
ooction  of  the  defendants  with  having  conspired  together  at  Brassa  Sound,  (to  wit  at 
fabricated  Westminster,)  to  fraudulently  send  and  deliver  to  the  commissionei-s  fw  vict- 
onth  fa^h  "^''^S  ^^®  t^avy,  a  false  and  fraudulent  bill  of  Exchequer,  and  a  false  and 
■eaa  and  fraudulent  account,  with  false  and  fraudulent  certificates,  and  publish  the 
delivery  of  same  as  just  and  true  vouchers  that  S.  had  bought  the  quantities  of  provi- 
them  in  sions  therein  mentioned,  and  at  the  prices  therein  specified  ;  whereas,  in  fact, 
M  M^^£?**  he  had  not  bought  the  provisions  of  the  prices  and  quantities  specified.  It 
fence  with  ^As  proved  at  the  the  trial,  that  the  scheme  was  concerted  on  the  high  seas; 
in  the  cog-  and  that  all  the  acts  done  immediately  by  the  defendant  in  furtherance  of  the 
nisance  of  plot  were  committed  there;  but  that  other  innocent  persons  to  whom  the 
monHaw'  ^^"'^^^'s  had  been  transmitted  had  delivered  them  to  the  agents  of  the  gov- 
courts.  ernment  in  Middlesex.  After  the  defendants  had  been  found  guilty,  it  was 
[  279  1  objected,  on  their  appearing  to  receive  judgment,  that  the  offence  was  only 
Semb^  triable  under  an  admiralty  commission.  Sed  per  Cur.  The  transmission  and 
The  man- ijeiivery  of  the  fictitious  documents  in  Middlesex,  though  done  in  pursuance 
of  anEiiff  ^^^  preconcerted  scheme,  planned  and  organized  on  the  high  seas,  is  suffi- 
lif  h  sab-  cient  evidence  of  an  overt  act  in  this  county  to  enable  the  courts  of  cosimoii 
ject  com-  law  to  have  cognizance  of  the  ofience.  The  fraud  owed  its  origin  to  the  de* 
mitted  in  fendants,  and  its  completion  to  the  defendants;  the  parties  receiving  the  vouchers 
an  alien  ^®^®  mere  innocent  instruments  in  their  hands.  Defendants  received  sentence. 
•neniTl  4.  Rgj  ^  Depardo.  M.  T.  1807.  C.  P.  1  Taunt.  26. 

b^n  a  Dri-  '^^'^  ^^^  ^^  indictment  against  a  Spaniard  for  murdering  W.  B.  an  Eng- 
soner  of  'lishman,at  Canton  in  China.  At  the  trial  the  prisoner  was  found  guilty.  On 
waribut  at  its  being  proved  that  the  deceased  was  an  English  mariner,  and  that  the  ac- 
the  perpe-  cused  had  been  a  prisoner  of  war,  who,  upon  his  being  discharged  from. his 
raarineron  >niprisonment,  enlisted  as  a  volunteer  on  board  a  merchant  ship  at  or  near 
board  an  the  Princess  of  Wales  Island,  and  received  the  usual  pay  ;  that  the  vessel  in 
English  which  the  prisoner  was  on  board  had  sailed  to  Canton,  and  that  the  murder 
merchant  jj^d  been  perpetrated  on  shore ;  that  the  deceased,  upon  receiving  the  wound, 
notbetried  ^^  removed  to  the  vessel  to  which  he  belonged,  and  which  was  then  lying 
inEngland  ID  the  Canton  river,  about  80  miles  from  the  sea,  where  he  died  on  the  SoU 
tinder  a  lowing  day.  The  judgment  was  respited,  in  order  to  obtain  the  opinion  of 
•?'"'?**\  the  judges  whether  a  trial  under  a  special  commission  issued  by  virtue  of  the 
JJ^JJ^JI^  33  Hen.  8.  c.  27.  and  43  Geo.  S.  c.  113.  §  6.  was  sustainable.  The  case 
tothe  Stat,  was  elaborately  argued,  but  no  judgment  was  given,  and  the  prisoner  was  fi* 
38  H.  8.  c.  otlly  discharged. 


ADMIRALTY,  COURT  OT.—Mode  of  proaeJing  in.  IW 

5.  Rex  t.  Easterby  and  Macparlaiite.  1802.  2  Leach.  C.  L.  947 ;  1  East,  q^  3^  ^^ 

P.  C.  Addend.  24.  113.  J  6. 

This  was  an  indictment  on  the  11  G.  1.  c.  29.  §§  6.  7.  against  the  master  Under  the 
of  a  ship  at  the   Admiralty  sessions  for  wilfully  destroying  her  on  the  high  ^^^®®*^* 
seas ;  and  against  two   persons,  the  owners,  for  procuring  her  destruction,  ®'  ^iL 
with  intent  to  defraud  the  underwriters.     The  master  was  convicted  and  ex-  ^g^  jg  ^q, 
ecuted.     But  as  the  evidence  against  the  owners  only  showed  that  they  had  ceMaiyon 
i;ivun  orders  when  on  shore  to  the  master  to  effect  their  criminal  purpose,  it  ^d  to  a 
was  objected  on  their  behalf,  that  they  had  committed  no  offence  within  the  Itj    '^J^ 
jurisdiction  of  the  Admiralty  ;  and   that  they  were,  therefore,  entitled  to  be  jg  ^^i  tna. 
acquitted.     The  jury  having  found  them  guilty,  the   point  was  submitted  to  ble  by  the 
the  consideration  of  the  judges,  who  were  of  opinion,  that  whether  the  act  *^™^*^*y 
in  question  (11  Geo.  1.  c.  29.)  were  considered  as  making  the  persons  ^^^^ISwu  ** 
directed  or  procured  the  destroying  of  a  ship,  principals  or  accessaries  ;  yet 
inasmuch  as  no  act  was  done  by  the  owners  within  the  jurisdiction  of  the  Ad« 
miralty,  they  were  not  subject  to  that  jurisdiction,  and  that  consequently  the 
trial  had  been  improper.    But  see  th9  43  Geo,  3.  113.  which  repeals  11  Geo. 
1.  c.  29.  §§  5.  6.  and  enacts  th^t  accessaries  before  the  fact^  whether  the 
principal  felony  be  committed  within  the  body  of  the  county,  or  on  the  high 
seas,  may  be   tried   by  the   common  law  courts  if  the  principal   felony  was 
committed  within  the  body  of  the  county,  and  by  the  Admiralty  Court  if  com- 
mitted on  the  hic[h  seas. 

IIL  MODE  OF  PROCEEDING,  AND  PLEADINGS  IN.  laltycouit 

1.  Sparks  v.  Martyn.  M.  T.  1667.  K.  B.  1  Vent.  1.  "h  m^ 
On  a  motion  for  a  prohibition  to  the  Admiralty,  it  appeared  that  a  party  one  wbo 

had  been   libelled  for  rescuing  a  ship,  and  taking  away  the  sails  attached  to  resiats 
it,  from  a  person  executing  the  process  of  the  court ;  and  that  he  had,  in  the  ^®*'  P'^ 
presence  of  the  judge,  committed  an  assault,  and  uttered  many  opprobrious  ^*'l^ 
epithets  ;  it  was  urged  in  support  of  the  prohibition,  that  these   matters  were  and  impri- 
determinable  at  law^  the  ship  being  infra  corpus  comitatus  ;  that  the  Admi-  *on  for  a 
raity  Court  could  not:  award  damages  to  the  party,  or  fine  or  imprison  him*   SJJ^^^L 

Per  Cur.     We   cannot  grant  the  motion ;  for  the  Admiralty  may  punish  -j^^  tj,^ 
any  one  who  resists  the  process  of  their  court,  and  may  fine  and  imprison  for  partj  •£• 
a  contempt ;  but  if  they  should   proceed  to  give  damages,  this  Court  would  gi^od 
grant  a  prohibition  (juoad  that  part  of  the  sentence.  r'VSn^l 

2.  Betts  v.  Hancock.  E.  T.  1700.  K.  B.  1  Salk.  34.  ^  280  J 
In  the  Admiralty,  the  principal  died   before   sentence.     Notwithst^flding  xdmindrr 

this  circumstance,  that  Court  proceeded  against  the  bail  upon,  the  stipulation,  Coortlean- 
an  instrument  in  the  nature  of  a  recognizance,  by  which  he  bo^nd  himself  not  pro* 
and  his  heirs.     A   motion  was  made  for  a   prohibition.     It  w^  insisted  ^**®^*^*^?' 
the  Court  could  not  take  notice  of  the  proceedings  or  law  of  the  Admiralty,  JJ*^^J?^ 
unless  pleaded  ;  and  the  particular  reason  why  the  temporal  courts  took  cog-  ^ipal  b«- 
Dizance  of  the  spiritual   law  was,  that  both   the  spiwtual  and  temporal  *iaws  fore  ten- 
were  originally  adm'uiistered  in  the  same  court,  and   consequently  that  argu-  **"?*»j^ 
ment  did  not  apply  to  the  present  case.     That  if  the  defendant  had  been  in  J^JJ^efon 
gaol,  and  had  died  within  the  walls  of  the  prison,  the  suit  must  have  abated  ;  ^^  BtipuUk- 
and  there  was  no  reason  why  the  suitor  would  be   in  a  better  condition  by  tion. ' 
the  defendant's  being  in  custody  of  his  bail,  than  in  case  be  had  been  in  ac- 
tual confinement ;  and  that  the  security  given  was  only  conditioned  that  the 
defendant  should  abide  the  judgment  of  the  Court.  On  the  other  side  it  wassaid 
the  bail  in  the  Admiralty  are  sued  as  principals  ;  and  that  that  was  the  or-  Onaa««. 
diuary  practice  of  this  court,  because  the  plaintiff  and  defendant,  being  sea-  ention  ie- 
faring  men,  are  more  than  others  subject  to  casualties.     The  matter  was  ad-  ■oinflfrom 
jourued,  and  afterwards  compromised.     See  Raym.  78,  JSuy  the' 

S.  Sandys  v.  thb  East  India  Company.  H.  T.  1682.  K.  B."  Skin.  93.       party  taay 
Per  Saunders^  C.  J.     A  person   ihay  be  taken  under  an  execution  out  of  be  uken 
•The  Stat.  20  H.  8.  merely  altered  the  mode  of  trial  in  the  Admiralty  Court;  and  ita  "PJ"!*}! 
Jariadiotioo  still  oontinuee  to  rest  oa  the  same  fonodation  as  it  did  before  that  set.    Per  JT^^^ 
Mansfield,  C.  J.  \  Taant.  29.  "  *"«• 
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bud.*        the  Admiralty,  upon  sentence  there,  in  any  county  of  England.  See  1  CoMu 
Dig.  Admiralty,  E.  22. 

4.  Anonymous.  E.  T-  1676.  K.  B.  Vent,  308. 
It  nrast  be  Libel  for  a  ship  taken  by  pirates  and  sold  at  Tunis  ;  but  no  averment  wwi 
averred  oo  introduced  that  the  ship  was  taken  super  altum  mare  ;  and  though  it  con- 
tl^^yT^  tained  sufficient  to  raise  the  implication,  yet  the  Court  held  an  allegatioa  to 
g^  ^^  that  effect  absolutely  necessary  to  support  their  jui  isdiction* 
doneji^er  5.  Bbake  v.  Tyrrel.  E.  T.  1688.  Holt,  Rep.  47  ;  S.  C.  1  Show.  6 ;  Comb. 
«**~  120;   Carth.  31  ;  3  Mod.  194;  Bro.  Ent,  69- 

^   .  *  Trespass  for  taking  a  ship,  &.c.     The  defendant  pleaded  that  he  was  cap- 

plea^hata**"**  ^^  ^  "*^°  of  war ;  and  that  he  took  her  on  the  high  seas  as  a  prize,  and 

eUp  bae     carried  her  to ,  and   there  prosecuted    her,  and  condemned    her  in 

been  con-  the  Admiralty  as  a  prize,  «Scc.  Demurrer,  Holt,  C  /.  Stating  that  he  was 
dk^Hhi^  captain  is  weil  enough;  he  need  not  show  his  commission.  But  it  does  not 
stated  in  *PP®^  ^^^  this  ship  came  to  bo  a  prize,  or  that  there  was  any  cause  to  seize 
whatcourt  ^^r  as  such  ;  nor  is  it  sliown  that  there  was  any  war.  The  subsequent  ap* 
«f  Admi-  plication  to  the  Admiralty  cannot  justify  the  first  illegal  caption.  Besides, 
"*^'  «  it  is  not  shown  whose  Court  of  Admiralty  it  was,  nor  before  what  judge. 
I  281  J  Judgment  for  the  plaiutifT  by  the  whole  Court.  See  Bui.  A.  P.  245;  2 
in  S~i!!L  ^-  -K-  ^7;  4  T.  R.  382;   1  //.  BL  476. 

fodyofthe  Rutherpord  v.  Scott.  T.  T.  1737.  K.  B.  2.  Stra.  936. 

~yj"™*7  The  defendant  being  brought  up  by  habeas  corpus  from  the  Admiralty,  it 
gQ^lmjiQ  appeared  that  he  had  been  charged  there,  at  the  suit  of  several  owners,  with 
King**  embezzling  the  goods  of  a  ship ;  and  the  plaint ifl'  here  making  an  affidavit 
Bench,  be  that  he  was  indebted  to  him  on  a  promissory  note,  the  Court  had  him  removed 
r^"J2*V  from  the  Admiralty,  and  delivered  into  the  custody  of  the  marshal,  observing 
linmnnto  ^^^^  ^^^  cause  in  the  Admiralty  might  as  well  be  followed  in  an  action  of  tro- 
the  cocto-  ver,  and  they  paid  no  rci^ard  to  the  Admiralty  method  of  sending  over  acom- 
dyof  the  mission  to  examine  foreitrn  witnesses,  which  was  a  privilege,  it  was  urged, 
manbal.     ^^^  ^^^  plaintiffs  below  coiild  not  have  in  the  King's  Bench. 

nnt  for''       ^'  Attorney  General  v.  Norstedt.  T.  T.  1816.  Exch.  3  Price.  109. 
arreetofa      ^^  ^^^^  ^*^^^  '^  ^^^^  submitted  in  argrumcut,  and  assented  to  by  the  Court, 
ahtp  bythe  that  a  warrant  of  the  Instance  Courtt  for  the  arrest  of  a  ship  containing  aa 
admiraltj,  order  for  the  general  citation  of  all  persons  interested  to  come  forward  with 
2^ ^^gj,  their  claims,  is  per  sc  notice  to  all  the  world  of  the  subsequent  proceedings. 

SSSS'  to  ^^'  EFFECT  OF  A  SENTENCE  IN  AN  ENGLISH  OR  FOREIGN 
aU  the  COURT.— See  also  tit.  Prize. 

world  of  1-  JuRADt*  V.  Greoouy.  T.  T.  1668.  K.  B.  1  Lev.  267;  S.  C.  1  Vent.  32  ; 
the  eubee.  2  Sid.  418.     S.  P.  Hughes  v.  Cornelius  1M.  T.  l681.  K-  B.  2.  Show. 

S^^       A  ^^Vu^-.^-  ^^-  ^^^y^"''  ^^3 '  S.  C.  Skin.  59. 

j^j^^*^g^^ _^  ?5_  "_"'?"  ^^''*,  moved  for  the  Admiralty  on  a  susrgestion  that  the  con- 


nMralt^     other  purpose  than  to  execute  t\iat  sentence,  the  prohibition  ought  not  to  be 

condoeive  ^"f®**-  ^^®^  ^  ^'^^'  ^^^'  Admiralty  Courts.)  The  Court  inclined  to  this 
here,  if  it  opmion;  but  then  it  was  urecd  that  tfec  sentence  abroad  was  not  peremptory 
be  a  final,  and  final,  but  only  interlocutory,  that  ho  should  receive  and  carry  the  goods 
SteriS^^  according  to  the  acrecmont,  and  on  which  ^n  action  at  law  for  damages  might 
toiy  sen-  "f  8«PPortcd.  \V  hereupon  it  was  ruled,  that  the  plaintiff  should  declare  on 
tonce;  the  suggestion,  so  that  on  the  plead intrs  the  matter  might  come  judicially 
[  282  ]  in  question.  See  2  Kcb.  511  ;  1  Sid,  418  ;  2  Show.  338  ;  Raym.  478  ;  2 
Jofiex,  66;  6  AFod.  70;   1  Vent,  l  ;  Hob.  12.  . 

m^v^il'l^TJr'Jhl^n^l^''™^^  defendant, and  that  court 

may  appoint  the; prison  m  which  he  le  to  be  confined.     Sav.  12.  bat  execution  eannot  iwiie 

^?^fc? '^**"'* '*''^  ^'^^T^u^^^^^  Per  Cook.  Godb.  261.    Ifa^iWSi^n 

i^rZ^!^  a  «enf ence  of  the  Admiralty  brin^ a  habeas corm^,  he ehaH  notbe  d^har- 

lal;  mlSi^rrpptr  r^^^"*  ^'  ^^^^  i""^^^^-»'  thoo^r'regnlar,  for  he  ought  f 

t  See  Lord  Mansfield's  judgment  in  Lindo  v.  Rodney,  2  Don  ^  613. 


ADMIRALTY,  COURT  OF.— When tind  how  restrained.  197 

Or  if  a  fo- 

2.  Thb  Kmo  V.  Broom.  T.  T.  1696.  K.  B.  Holt.  647;  12  Mod.  13;  S.  C.  reign  Ad- 

1  Salk.  32;  S.  C.  Carth.  398;  Comb.  444;  S.  C.  5  Mod.  340.  ™d"e'i**** 

The  defendant,  by  letters  of  mark,  &c.  from  the  African  Company,  took  JJJj^^^  j^^ 
a  French  ship  in  the  river  of  Besau,  near  Gamborc,  which  he  carried  to  Afri-  prize,  and' 
ca,  and  the  Admiralty  there  condemned  it  as  the  king's  prize.     After  this  after  sale 
Broom  sold  the  ship  at  land,  and  applied  the  money  to  his  own  use,  and  came  ^^^^  ^P^° 
to  England,  and  was  sued  in  the  Admiralty  Court  here  for  an  account.     After  |^  ^  ^^ 
sentence  against  him  he  appealed,  and  then  moved  for  a  prohibition,  but  it  for  an  ac- 
was  not  obtained ;  for  the  suit  here  is  but  an  execution  of  the  first  sentence,  oount,  a 
by  which  the  ship  is  adjudged  the  king's  prize.     Now  the  Admiralty  having  P-     *  u'^n 
a  jurisdiction,  that  sentence  has  bound  the  property,  and  we  cannot  examine  |,ot  go  for 
the  property,  but  must  take  it  according  to  their  determination,  which  can-  it  is  only 
not  be  impugned  till  it  be  repealed  on  appeal.     Rule  for  a  prohibition  dis-  ^P  ezeca- 
charged.     See  1  Cro.  69;  Winch.  8;  Sav.  253;  2  Roll.  Ah.  319;   12  Co.  77;^"*°  ®^^* 
1  8%d.  320;  2  Sound.  259;  Palm.  96.  Le  Caux  v.  Eden,  Doug.  594;  Candor  which'^rd- 
ir  Bane,  4  T  H.  382  ;  1  Show  29  ;  2  Salk.  440 ;  6  Mod.  13 ;  3  Lev.  351;  judged  it 
4  Mod.  176  ;  3  T.  R.  323  ;  Doug.  594.  'o.be  a 

Burton  v.  Fitzgerald.  T.  T.  1736.  K.  B.  N.  P.  2  Stra.  1078.  P"?* 

In  an  action  on  a  charter  pju-ty  to  sail  to  Calais,  the  defendant  pleaded  that  ^^*®"?* 

the  ship  was  unfit  for  the  voyage,  being  rotten,  and  therefore  not  capable  of  Admiral 

being  loaded  at  Calais.     Upon  issue  being  joined  on  this  allegation,  several  condemn- 

witnesses  were  examined,  and  the  defendant  ofifered  to  give  in  evidence  pro-  '"ff  ^  ^ip 

ceedings  in  the  Admiralty  Court  at  Calais,  under  which  commissioners  had  J*."  d  '" 

been  appointed  to  survey  the  ship,  and  on  whose  report  a  sentence  of  con-  sible  in  er- 

demnation  had  been  pronounced.     But  it  was  contended  that  this  being  a  con-  idence  in 

tract  under  seal,  and  entered  into  on  laud,  the  Admiralty  had  no  jurisdiction,  ^^i^n  on 

---•'•'  'a  charter 


Ad- 

4.  Ladbroke  v.  Cricket.  M.  T.  1788.  K.  B.  2  T.  R.  653.  miralty 

Even  after  sentence,  if  it  can  be  shown  that  the  Admiralty  had  no  jurisdic-  risd'^t'^"' 
lion  over  the  subject  matter,  the  whole  is  coram  nonjudice.  Per  Lord  Kenton,  over  the 
5-  Mexetone  v.  Gibbons.  E.  T.  1789.  K.  B.  3  T.  R.  269.  sabject 

It  was  argued  in  this  case,  that  if  there  be  a  defect  of  original  jurisdiction,  »Jii**''*'** 
the  sentence  of  the  Admiralty  is  a  nullity.     The  Court  concurred  in  this  coram  non 
opinion;  and  Lord  Keayon,  C.  J.  observed,  that  if  the  defendant's  counsel  judke. 
were  right  in  saying  that  the  Admiralty  had  no  jurisdiction  originally,  they  And  the 
might  take  advantage  of  it  at  any  time,  since  the  sentence  in  such  a  case  sentence 
would  be  a  nullity^  h«i"^  » 

V.  WHEN    AND    HOW    RESTRAINED    FROM    PROCEEDING  ?'"J'^* 
WHEN  IT  EXCEEDS  ITS  JURISDICTION.  We^"*"*" 

1.  Turner  v.  Cary  and  Neele,  T.  T.  1667.  K.  B.  1  Lev.  243 ;  S.  C.  1  Sid.  367. 

Upon  an  application  for  a  prohibition,  it  appeared  that  a  man  who  had  let-    •    j   **"' 
ters  of  mark,  during  a  war  with  the  Dutch,  seized  an  Ostend  instead  of  a  arule  wi"h? 
Dutch  ship,  and  brought  her  into  harbour,  whore  on  being  libelled  she  was  in  the  Ad- 
declared  to  be  no  prize,  and  a  sentence  to  that  effect  pronounced.    The  owner  P'^fy 
of  the   Ostend  vessel  proceeded  in  the  Admiralty  agaiust  the  captor  for  da-  J^^  ^ 
mages  sustained  by  the  seizure  and  detention.     A  prohibition  was  moved  for,  coneequen 
on  the  ground  that  this  suit  was  for  the  recovery  of  damages  for  an  injury  done  ces thereof 
in  port,  and  for  which  an  action  lies  at  common  law ;  but  the  application  was  J**'^  he 
refused,  because  the  original  act  being  a  caption  at  sea,  and  tiie  bringing  into  ^  S™£' 

*  For  the  namerons  cases  connected  with  the  admissibility  in  evidence  of  sentences  in  same 
the  foreign  and  English  courts  of  Admiralty,  see  post  tit.  Prize:  and  from  which  it  may  court. 
be  elearly  dedaced  that^the  sentence  of  a  court  of  Adi^iralty  is  conclusive  against  all  the 
world  in  all  civil  suits,  as  to  all  matters  within  its  jurisdiction,  and  decided  by  the  sentence 
unless  regularly  reversed  on  appeal.  See  Thompson  v.  Smith,  1  Sid.  330;  Brown  v.  Frank- 
l^n-  Carth.  479;  Le  Caux  v.  Eden,  2  Dou^.  GOO;  Hucrhes  v.  Cornelius,  2  Show.  232;  S.  C. 
Ld.  Raym.  373;  Lathahi  y.  Henderson,  3  B.  &  P.  513;  Bolton  v.  Gladstone,  5  l^ast,  160; 
Ciiristie  ▼.  Becreton,  8  T.  R.  19G;  Baringr  v.  Clogett;  3B.  &  P.  214;  Finhe  rr.  Ogle,  1 
Campb.  418;  £verth  y.  Honnam,  2  Marsh.  92. 
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port,  in  order  to  have  it  condemned  as  pri^e,  but  a  consequence  thereof,  liol 
only  the  original  wrong,  but  also  the  attendant  results,  shall  be  tried  there* 
See  Ld.  Raym,  473 ;  6  Mod.  11.  79. ;  2  Keb.  360 ;  Roll.  Ab.  530;  3  Cfo. 
685  ;   1  8alk.  35  ;   1   Vent.  32  ;  2  Shew.  338. 

2.  Ridley  v.  Eoglesfield.  M.  T.  .1670.   K.  B.  2  Saund.  259.  a. ;  S.  C.  2 

Lev.  25.    S.  P.  Edmonson  v.  Walker.   M.  T.  1690.  1  Show.  177; 

S.  C.  Carth.  l66 ;  Holt.  650. 

So  shall         In  action  on  the  case  for  suing  in  the  Admiralty,  contrary  to  the  statutes 

incidental  of  Richard  II.  and  Henry  IV.  the  plaintiff  declared  that  he  had  been  libelled 

%^°'u^*^  there  for  a  ship  and  goods,  and  upon  the  supposition  that  they  had  been  taken 

*'•  by  pirates  upon  the  high  seas,  and  to  have  come  afterwards  to  the  defendant's 

hands  upon  the  high  seas,  whereas  he  had  purchased  them  upon  land.     Upon 

not  guilty  pleaded,  it  appeared  that  the  goods  were  contraband,  intended  to 

be  conveyed  to  the  Dutch,  duiing  the  war  between  the  English  and  that  state, 

and  taken  by  a  Scotch  man  of  war,  and  at  the  suit  of  the  now  defendant  con- 

r  284  1  ^^™n^^   ^  prize  by  the  Admiralty  of  Scotland,  and  sold  to  one  B.  who 

brought  them  to  land,  and  sold  them  to  the  plaintiff  in  England.     The  judge 

before  whom  the  cause  was  tried  entertaining  some  doubts  upon  the  subject, 

a  juror  was  withdrawn,  and  a  trial  at  bar  directed.     Per  Cur.     This  case  is 

not  within  the  statute,  for  the  original  cause,  the  taking  and  robbing  on  the 

sea,  belongs  to  the  Admiralty  ;  and  upon  this  all  (he  rest  depends.  .  The  pro- 

If  the  libel  P^rty  of  the  plaintiff  cannot  be  determined,  unless  the  taking  be  determined, 

be  stated   which  is  proper  for  the  Admiralty  to  decide.     Neither  the  condemnation  in 

to  be  for     Scotland  or  the  sale  at  land  effects  the  jurisdiction,  the  original  matter  being 

when  it  is  piracy,  all  which  comes  in  question  collaterally,  is  only  matter  consequential, 

reallyfor  a  and  dependent  upon  the  piracy.     See  Cro.  Eliz.  685;  3  Mod.  194;   1  Vent. 

wreck,  a    173;  2   Keb.  828;   1   Danv.  269;  Raym.  473;   1   Rol.  Ab.  530;   1    Sid. 

Son*"ma      ^^^  ^   Godb.  26  ;  Hob.  78  ;  1   Vent.  32  ;  Mollojf.  449. 

be  obtain-  3.  The  Lady  Windham's  case.  H.  T.  1676.    C.  P.  2  Mod  294. 

«d.  Per  Cur.     If  flotsam  come  to  land,  and  is  taken  by  him  who  has  no  title, 

A  prohibl-  the  action  shall  be  brought  at  common  law,  and  no  proceedings  shall  be  had 

tionehoald  thereon  in  the   Court  of  Admiralty,  for.  there  is  no  need  of  condemnation 

°Jj[j'°  8®°"  thereof,  as  there  is  of  prizes.     See  4  Inst.  134.  154;  1  Rol.  Ah.  531.  640; 

granted      w?-  ^29  ;   3  Buls.  148. 

upon  pro- 4.  Tranter  v.  Watson.  M.  T.  1702.  K.  B.6.  Mod.  11;  S.  C.2.  Ld,  Raym.  931. 
Sie^Admi-  "^  process  had  been  awarded  by  the  Admiralty,  at  the  suit  of  th<i  master  of 
ralty  upon  ^  ^^^P  against  the  owners,  to  arrest  the  cargo  at  Bristol,  on  account  of  sal- 
anaffidavit  vage  ;  and  now  before  appearance  a  motion  was  made  to  this  court  for  a  pro- 
that  it  is  hibition,  on  affidavits  of  the  matter  before  any  libel  had  been  exhibited, 
o/act^on**  whereby  it  appeared  the  goods  landed  were  arrested  on  account  of  salvage ; 
upon  land)  ^"d  Sands*s  case  was  cited,  where,  on  a  process  to  stay  a  ship  in  the  river,  a 
but  a  libel  prohibition  was  granted  before  appearance.  Per  Cur,  Though  the  goods 
^hould  be  jj^  ^q^  detained  at  land,  yet  the  salvage,  which  was  the  cause  of  that  arrest, 
ted.  *^  ^  might  be  at  sea,  which  will  appear  by  the  libel ;  we  will  not,  therefore,  grant 
But  wliere  ^  prohibition  before  appearance  or  libel  to  try  the  validity  of  the  process,  be- 
the  Adini-  cause  the  party  may  have  another  remedy  by  action  of  trespass  or  replevin ; 
ralty  had   and  this  is  not  similar  to  Sand's  case  (  1  Lev.  351.)  for  there  the  process  was 

granted  a  ^ot  for  an  appearance,  as  this  is,  but  in  the  nature  of  an  execution.     See 
warrantac  «!  •      nn    ncT 
cording  to  ^^«»-  92.  93. 

the  course  5.  Powel  v.  Robinson.  T.  T.  1716  Ex.  Bunb.  9. 

o^ their  ^jj^  Admiralty  granted  a  warrant,  according  to  the  course  of  their  Court, 

seizeaship^^  seize  a  ship;  and  before  a  libel  was  exhibited,  a  prohibition  was  moved 
and  before  for,  which  was  alleged  to  be  premature,  the  warrant  being  only  in  nature  of 
libel  was  process  to  bring  the  party  into  court;  and  that  it  did  not  yet  appear  that  the 
****r**hib''-  ^^™''*3^*y  ^^^  °o  jurisdiction,  but  it  being  insisted  upon  on  the  other  side 
lion  was  *^^*  *^  ^^*  *^®  constant  practice  not  to  exhibit  any  libel  on  such  a  warrant, 
moved  for  but  to  proceed  only  on  the  warrant,  and  precedents  being  cited  of  prohibitions 
and  grant-  granted  in  like  cases,  a  prohibition  was  awarded.  Per  Lord  Chief  Baron 
*•"•  Bury  and  Price^  contra  Montague, 
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6.  MiNNETT  V.  Robinson.  M.  T.  1722.  Ezch.  Bunb.  122.  Prohibi- 
Libel  10  the  Court  of  Admiralty  for  wages.     Prohibition  was  moved  for  in  fj^"  ^P  ^^ 

the  Exchequer,  on  the  ground  that  the  ship  had  been  seized  for  smuggling.  Cour/^ie'^ 
The  owner  had  compounded,  on  submission  to  a  fine,  &c.  and  it  was  argued  niedwhere 
that  this  amounted  to  a  condemnation,  and  avoided  all  prior  incumbrances;  there  was 
but  the  Court  held  otherwise,  and  refused  a  prohibition.  See  the  Attorney'  *  *^^.^^  ^®T. 
General  V.  A orttedt,  S  Price,  97.  wages  af- 

7.  Browne  v.  Walker.  M.  T.  1683.  K.  B.  2  Show.  406.  teraeimre 
A  prohibition  was  applied  for  the  plaintiff  in  the  Court  of  Admiralty,  who  J^*''®"*'*P 

had  there  libelled  the  defendant.    The  suggestion  alleged  that  the  suit  (which  jHing. 
was  the  applicant's  own)  was  on  letters  patent  of  the  king,  and  that  the  con-  a       i ..  .^ 
structioD  whereof  belonged  to  the  common  law  judges,  and  that  they  had  been  tion  will 
entered  into  on  land,^  <&c.  Per  Cur,  We  cannot  giant  the  prohibition  as  pray-  not  be 
ed.     The  plaintiff,  after  having  commenced  the  suit  himself  in  the  Admiralty,  ^!^^^^  ^ 
now,  when  he  finds  the  Court  inclined  against  him,  requires  a  prohibition  to  JaUv  <xlurt 
stay  bis  own  proceedings,  and  deprive   the  defendant  of  all  his  costs.     See  on  the  ap- 
WortM  V.  Clyston,  Cro.  Jac.  350;    Stra.  576;  2  hist.  602;  2  T»  R.  473^   1  plicaiionof 
Show.  173;  2  Burr.  813;  2  Roll  .16.312;  3  Mod.  286;   1  T.  R.  552;   Cro.  thjpl«in- 
Eliz.  55;  6  Com.  Dig.  Prohihition,  E.  couit.      * 

8.  Anon.M.T.  1697.K.B.  12  Mod.243.S.P.ANON.  H.T.  1702.K.B.2Salk.  553.  Prohibi- 
Holt^  C.  J.  denied  a  prohibition  to  the  Admiralty  for  refusing  to  give  a  tioo  does^ 

copy  of  the  libel ;  because  staf.  2  Hen.  5.  c.  3.  extends  only  to  the  Ecclesi- "°* '**  ^. 
astical  Court,  and  not  to  the  Admiralty.     See  Com.  Dig.  Prohibition,  F.  15.  Jau/ijourt 

9.  Anonymous.  M.  T.  1723.  K.  B.  8  Mod.  194.  S.  P.  Shermoulin  v.  Sands,  for  rofu- 

M.  T.  1698.  K.  B.  1  Ld.  Raym.  272.  Buggin  v.  Bennett.  E.  T.  1767. ""« **l? 
K.  B.  4  Burr.  2034.  Per  BuUer,  J.  in  Ladbroke  v.  Crickett.  M.  T.  f;?^{  "^^^ 
1788.  2  T.  R.  654.  " 

On  a   motion  for  a  prohibition  to   the  Admiralty  Court,  an  afRdavit  was^^J'^yj*" 
produced,  stating,  that  the  cause  of  action  did  not  arise  on  the  high  sea.     But  not  lie  af- 
it  was  denied  per  Cur.     For  when  the  sentence  is  passed  no  prohibition  ought  tor  sen- 
to  be  granted,  unless  it  be  for  some  cause  apparent  on  the  face  of  the  record.  ^®'**®>  **" 
See  1  Com.  Dig.  Admiralty.  F.2;  6  Com.  Dig.  Prohibition,  D  ;  Str.  729.  caSw  a^ 

10.  Caton  v.  Burton.  T.  T.  1775.  K.    B.  Cowp.  330.  Roberts  v.  Card,  pearingun 

H.  T.  1727.  Bunb.  247.  thefaceof 

On  showing  cause  against  a  rule,  which  had  been  obtained  for  that  purpose  ceedmai- 
why  a  prohibition  should  not  go  to  the  Admiralty  Court,  in  a  suit  for  an  as-   r  286  1 
sault  upon  the  high  seas  upon  a  suggestion  that  the  cause  of  action  arose,  if  at  I<}brb«for6 
all,  in  thebody  of  a  county,  viz.  at  Dover,  in  the  county  of  Kent,  and  not  on  »entence 
the  high  seas.     Upon  the  authority  of  a  case  in  Moore,  891.  which  was  a  libel  ^^^^^  'h* 
in  nature  of  an  action  of  detinue  at  common  law ;  for  a  ship  lying  at  anchor  suffires- 
at  Limehouse  infra  corpus  comitat.  ;  a  prohibition  was  granted.     It  was  in-  tion  is  Re- 
sisted that,  as  the  defendant  had   pleaded  to  the  merits  in  the  Admiralty*  ^ors  the 
Court,  a  prohibition  ought  not  to  go,  because  the  want  of  jurisdiction  alleged  P»'o*^«*^d- 
by  the  suggestion  did  not  appear  upon  the  face  of  the  libel ;  Jennings  v.  Aud-  1,°^%*^- 
ley,  2  Brownl.  SO;  and  that  there  ought  to  h^ve  been  aft  affidavit,  verifying fi«d  by  af- 
the  truth  of  the  suggestion.     Acton,  J.    In  Theyer  v.  Eastwick,  Hil.  7  G.  fidavit. 
3.  the  Court  held,  an  affidavit  of  an  alleged  custom  necessary.     There  are  A  prohibi- 
also  the  cases  of  Hynes  v.  Thompson,  Mich.  1738.  12  Geo.  2.  in  B.  R.  and  tion  could 
Buggin  v.  Bennett  P?eh,  7  Geo.  3  B.  R.  in  which  latter  case  the  three  for-  "***  ^^'"V 
mer  were  alluded  to,  and  relied  on,  by  the  Court  in  their  judgment.     And  ^jj^**  ft,^ 
Per  Lord  Mansfield  C.  J.     The  reason  in  these  cases  are  decisive,  namely,  acaaseae- 
that  the  party  shall  not  stop  the  proceedings  of  a  court  of  justice  upon  a  mere  tionableai 
suggestion  without  an  affidavit. — Prohibition  denied.  common 

11.  Wharton  v.  Fits.  T.  T.  1692.  K.  B.  2  Salk.  548.  thrdCfJJ! 

A  suit  was  instituted  in  the  Admiralty  against  the  master  and  ship,  the  lat-  dantap- 
ter  lying  in  the  Thames,  for  heedlessly  running  over  another  vessel ;  and  the  peared  6b. 
defendant  there  moved  for  a  prohibition.     The  plaintiff  informed  the  Court  J*^®^^^; 
that  the  defendant  would  not  appear,  so  that  he  could. have  no  remedy  at  law ;  ruled. Vatfc 
ttpoo  which  the  Court  refused  a  prohibition,  unless  the  defendant  would  un-  iffrm^ 
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dertake  to  appear  and  give  bail.      Set  Veltkasen  r*  Orarslfy,  3  7*.  J?.  315. 

12.  Velthasex  t.  Ormslet.  T.  T.  17S9.  K.  B.  3  T.  R.  315. 
BotiKHrit      ^n  a  motion  for  a  prohibition  to  the  Admiralty  Court,  for  mnning  fool  of 
will  be       a   vessel,  the  suggestion  stated  tli^t  percussion  had  -happened  on  the  river 
gnaied      Thames.     It  was  admitted,  however,  that  the  Admiralty  had  no  jurisdictioo  ; 
imo^nr    ^"*  *^®  defendant  prayed  that  the  Court  would  not  erant  the  prohibitory  pro- 
may  terms  <^<^ss  till  the  plaintiff  put  in  bail  to  an  action  which  had  commenced  against  him, 
on  the  ap>  in   a  court  of  common  law,  and  to  which  he  had  not  yet  appeared.     £spe- 
P*"'***''      cially  it  was  argued,  as  the  plaintitT  was  an  alien,  and  the  ship  a  foreign  vessel, 
and  as  both  were  abroad,  the  only  security  the  defendant  bad,  to  answer  the 
damage  he  had  sustained,  was  the  bail  ^iven  to  him  in  the  Court  of  Admiralty. 
I^er  Car»     The  case  of  Wharton  v.  Pits,  supra,  is  not  of  itself  a  sofficieot 
authority  to  warrant  us  in  imposing  the  terms  prayed. — Rule  discharged.  See 
Voilet  V.  Bla^ue^  Cro.  Jac.  514. 

13.  BuGGis  v.  Bennett.  E.  T.  1776.  K.  B.  4  Burr.  2035. 
The  words  A  prohibition  was  moved  for  to  suspend  the  efTcct  for  seamen's  wages  in 
^eorenan-  the  Admiraltv.  The  ship  was  destroyed,  and  the  master  had  covenaiited  and 
",,  agreed  to  allow  the  seamen  their  watros,  in  consideration  of  their  helping  to 
e^not  save  the  cars^o.  This  covenant  was  not  stated  below  to  have  been  under 
safllcient  seal,  but  that  fact  was  now  suiraro  .ted  as  ground  for  the  prohibition.  The 
to  show  Court  held,  that  the  plaintiff  h:id  lost  the  opportunity,  by  not  taking  the 
that  the  objection  below,  or  coming  for  a  prohibition  before  sentence,  and  with  an 
was  under  si^^davit  of  the  truth  of  the  suG'ecsiion. 

^l^J^yi'  OF  THE  REMEDY  FOR    SUING    IN    THE    ADMIRALTY 

Sbitionaf-  COURT  OUT  OF  ITS   JURISDICTION.* 

terrerdict.  1.  Sands  v.  Child.  E.  T.  1692.  K.  B.  4  Mod.  176 ;  S.  C.  1  Salk.  31  ;  S.  C, 

3  Lev.  351 ;  Comb.  215 ;  S.  C.  Skin.  334 ;  S.  C.  Carth.  294 
An  action  '^^^  plaintiff  in  his  decliration,  after  reciting  the  statutes  13  R.  2.  15  R. 
liee  upon  2.  and  2  Hen.  c^  11.  alleged  that  he  was  owner  of  a  ship  lying  in  the  Thames, 
theftatute  within  the  body  of  the  county,  laden  with  divers  goods,  wherein  he  had  a 
^  15  R.  2.  fifth  part  to  his  own  share  ;  lliat  the  ship  was  ready  to  sail,  and  that  the  de- 
msrliTiwu-  ^®"dant  caused  a  proceeding  to  be  laid  in  the  Admiralty  against  the  ship,  and 
ingprocess  the  ship  to  be  arrested  and  staid  until  he  gave  security  not  to  go  to  the  Ma- 
out  of  the  deiras  or  to  the  East  Indies,  whereby  be  was  detained  three  months,  and  lost 
admiralty,  (lis  voyage,  to  his  damage  of  3000/.  On  not  guilty  pleaded,  the  jury  fonod 
specially  that  the  East  India  Company,  by  charter,  had  the  sole  trade  to  the 
The  eim  £jjg{  Indies  and  Madeiras,  and  that  the  plaintiff  was  going  thither  ;  and  Sir 
SeteiTtioii  Joseph  Child,  one  of  the  defendants,  was  governor  of  the  company,  and  pro- 
renders  cured  an  order  of  council  to  the  king's  advocate-general  to  proceed  in  the 
thedctain-  manner  stated  in  the  pleadings.  The  damages  were  assessed  at  1500L  and 
%^'**t***°  51/.  costs,  which  were  doubled  according  to  the  statue.  Judgment  was  given 
Ud^n^i^ ^^^  the  plaintiff  in  the  Camrana  Pleas;  and  a  writ  of  error  was  afterwards 
■hip.  brought  in  the  King's  Bench,  when  it  was  resolved,  1st,  That   though   there 

The  Btay-  was  but  one  act,  and  but  one  oflence,  yet  every  person  injured  might  have  an 
in^  of  a  action  and  recover  damages,  and  on  every  conviction  the  defendant  would 
ficionttho*  forfeit  10/.  to  the  king.  2dly,  Though  there  be  a  process  and  no  suit,  nor  no 
there  bono  plaintiff  and  defendant,  yet  this  is  a  prosecution  within  the  meaning  of  the 
fortherpro  statute,  for  it  is  in  the  usiral  way  of  proceeding  there,  and  of  the  same  mis- 
A*art*^fe-  ^^"®f-  ^^^y*  ^^^^^  Child  was  a  prosecutor  within  the  statute,  though  no  suit 
cretly  ob-  was  in  his  name,  because  he  promoted  and  maintained  it ;  and  if  he  did  it  of 
tainini;  his  own  head,  then  it  is  properly  his  own  action  ;  if  as  agent  to  the  company, 
■ucb  de-  and  by  their  command,  then  that  command  being  to  do  an  unlawful  act 
r*  b\e  **  **  ™"*^  ^®  ^^*^  »  ^"^  ^^^^y  ^^^^  *  more  attorney  would  not  be  a  prosecutor 
But  reiru-  within  the  statute.  4thly,  That  all  the  five  proprietors,  being  joint  owners, 
larly  all  should  have  joined  in  this  action;  but  this  not  being  not  pleaded  in  abate- 
penojuin-  ment,  as  it  should  have  been,  all  is  now  well,  for  though  it  appears  by  the 
nt^ttobe  "^  'T^®  Admirolty  and  hit  deputy  shall  not  hold  pleaa  of  things  done  within  tbereil»i 
inSudedhi^'"*  °"  *®*  °"^>'-  ^^  ^'  ^'  ^^  ^"^  parties  grieved  by  suits  in  the  Admiralty  Court,  ww 
thaBTttion  ^^  ^'  ^'  ^'  *''•  "^^^^  recover  double  damages  by  action  on  the  case  againtt  such  parser  |WM 
*"*  *  if  attainted;  shall  alao  mcur  the  penalty  of  lOZ.  to  the  king  for  his  suit  so  made.  2  H.  4.  c  W* 
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declaratioa  that  there  were  four  others,  joint  tenants  of  these  ii^oods  with  the 
plaintitf,  yet  it  does  not  appear  that  they  are  dead,  and  then  Sands  alone  is 
entitled  to  the  action;  and  whenever  joint  tenancy  is  pleaded  in  abateiqent, 
the  list  of  the  other  joint  tenants  not  named  is  averred  in  the  plea,  othervTise 
the  plea  is  illegal.  See  Bendf.  67.  pi.  92;  Roll.  Rep.  205;  Judgment  affirm- 
ed, Nor.  e±  158;  2  Lev.  8;  Dyer,  351.  b;  1  Saund.  29;  SLer.  351;  1 
Mod.  TS;  6  Mod.  13;  Carth.  249;  Com.  215;  Bro.  Ent  435;  Holt,  744. 

2.  BBNsorr  v.  Jeffries.  H.  T.  1695.  K.  B.  1  Ld.  Raym.  Idfit,  f  288  | 

Per  Holt,  C,  J.  ''An  action  was  brought  upon  the  stat.  2  Hen.  4.  c.  11,  An  acti«a 
ibr  suing  in  the  admiralty  upon  a  hypothecation,  and  it  was  held  to  bo  out  of  ^^^Bot  be 
the  statute  in  the  time  of  Lord  Hale.  th6°lH^4 

SllltllfMfOII.  See  tit.  Answer  in  Chancery;  Attorney;  Bankrupt;  Ba-o.  11.  for* 
ron  and  Feme;  Confession;  Corporation;.  Deed;  Evidence;  Grant;  Partner; laing  io  tlM 
Priocipal  and  Agent;  Recital;  Witness.  AdmiraltT 

SllllttfSSfOII  anHf  XtlStrtUtfon.  See  tit.  Advows<m;  Church;  Presenta- JXSf 
tioD.  ^  tioii. 

aurnrtttance  to  «opfilioltf- See  tit.  Copyhold/ 

.    SllyntOnCtCoil.  See  tit.  Ecclesiastical  Courts. 

SIK  QttOtl  fBatintllllll.  See  tit.  Grant;  Fair;  Highway;  Market;  and  oo 
this  subject  in  general  see  F.  B.  N.  221-5  to  224.  1  Com.  Dig.  517;  5th  ed.; 

1  Burr.  465;  1  Saund.  175.  n.  2;3  Atk.  766;  2  Vin:  Ah.  125;  2  Burn.  Just. 
669. 

Alfltlt(t9»  SKctfOlt  fOt'  See  tit  Baron  and  Feme;  Dower. 

L  IN  WHAT  CASES  IT  IS,  OR  IS  NOT,  MAINTAINABLE,  p.  289. 

II.  PLEADINGS  IN  ACTION  FOR,  p.  293. 

IIL  EVIDENCE,  p.  294. 

(A)  For  flaintiff,  p.  294. 

(B)  For  defendant,  p.  299. 

IV.  OF  THE  DAMAGES  AND  GRANTING  A  NEW  TRIAL,  p.  299. 

V.  COSTS,- p.  301. 

1.  IN  WHAT  CASES,  AN  ACTION  IS,  OR  IS  NOT  M AINTAINBLE.   [  289  ] 
L  RiGAUT  ▼.  Gallisard,  M.  T.  1700,  K.  B.  7  Mod,  81 ;  S.  C.  2  Salk.  552; 

2  Ld.  Rayro.  809;  Hdt,  597. 
Per  Holt,  C.  J.  If  adultery  be  committed  with  another  man^s  wife,  without  An  *ctioii, 
any  force,  but  by  her  consent,  though  the  husband  may  have  an  action  of  as- ^1^^^^^ 
Sault  and  battery,  and  lay  it  vi  etarmisy  yet  they  shall  in  that  case  punish  in  \\„  at  com 
the  Ecclesiastical  Court,  for  the  offence;'  for  an   indictment  is  not  in  such  ca-  monUwfor 
see  sustainable;  neither  can  the  husband  and  wife  join  in  the  action  at  common  adnltary.* 
law,  and  therefore  they  proceed  either  below  civilly,  that  is,  to  divorce  them, 
or  criminally,  because  they  were  not  criminally  punishable  here;  and  the  proper 
remedy  for  the  husband  in  such  case  is  a  special  action,  quia  the  defendant  his^^f  ^?^ 
wife  rapt^i  and  not  to  lay  it  per  qvod  consortium  amisk.    See  1  Roll,  Ab.  2^5;  !^?  ^  jf 

2  Inst.  488;  3  P.  Wms.  269;  Stra.  61;  Ld.  Ray.  I.  Stewifahas 

2.  Smith  ▼.  Alliscv.    T.  T     1764.    K,  B.   Bnl.  N,  P.  27.  S.  P.  Hodgbs  v.  bean  raffer 

Windham,   H.  T.  1791,  K.  B,  Peake,  N.  P.  C.53.  edtaliyeaa 

In  this  case  it  was  laid  down  by  Lord  Mansfield  as  clear  law,  that  if  a  wo-  *  P!^'?'^"^^ 
*  In  the  year  1604,  a  bill  watt  broDght  into  parliament  "for  the  better  repressing  the  de-  ^j,.  gf  1,^^ 
testable  crime  of  adahery,"  which  was  afterwards  abandoned  on  its  bemg  suggested  ^l^^^tii^  k^fk^n^  & 
was   iotrodaced  rather  with  a  view  of  aooomplishing  private  parposes  than  for  the  pablic 
welfare.      Bat  during  the  time  of  the  Commonwealth  it  was  enacted,  ihat  adolterj  shonld 
be  adjadged  felony,   and  every  person,   as  well  the  man  as  the  woman,  offending  therein, 
aboold  eaffer  death  without  benefit  of  clergy.     These  rigorous  enactments,  however,  ceased 
at  the  restoration,  and. adultery,  as  far  as  respects  the  temporal  courts,  is  considered  merely 
as  a  civil  in}ary« 

1  Where  adultery  has  been  committed  by  the  wife,  but  pardoned  by  the  hnshaad,  it  does 
not  preclude  him  from  saing  for  a  separation  in  the  Ecclesiastical  Court.  Dann  v.  Dana,  8 
Phil.  Rep.  6,  everraling  the  same  case  in  2  Phil.  Rep.  403,  but  where  the  adultery  of  the 
wife  has  been  acquiesced  in  by  the  husband,  coupled  with  circumstances  of  miscondact  an 
his  part,  the  Court  will  not  decree  a  divorce.  Best  v.  Best,  1  Addams.  486. 

VOL.  I.  26 
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man  be  suffered  by  her  husband  to  live  ns  a  prostitute,  and  a  man  be  thereby 
drawn  into  criro.  con.  no  action  will  lie  at  the  suit  of  the  husband,  for  it  is 
a  damage  without  an  injury;  but  if  fhe  wife  lives  in  such  a  state  of  prosti- 
tution without  the  privity  of  the  husband,  it  will  not  bar  the  action,  be  she 
ever  so  profligate,  but  only  go  in  mitigation  of  damages.     Pratt.  C.  J.  decla- 

dtf/iler,  if   red  himiself  of  this  opinion   about  the  same  time.     See  2  Inst.  435,  436;  Co. 

thehaabandLit.  32.  a.  n.  10;  F.  N.  B.  89.  O. 

it  Doiprivjf  3    HowAHD  V.  Bartonwoop,  Sittinjrg  after  T.  T.  1742,  C.  P.  cited  1  Sclnr. 

coSdUT**  ^-  ^    '^-  '^*  ^^^  ^^  ^-  ^'  ^"J'""*  ^^  ^""^  Mansfield, 

I 

ho*bInd"u  4.  DuBERLY  \.  GuN.NiNO,  E.^T.  1792.   K.  B.  4  T.  R.  667.  S."  P.  Worslet 
iiBtrament       v.  BissET.  £sp.  N.  P     Dig.   363;  and   Foley  v.   Pbter borough,  cit^ 

al  to  his  Beivnet  V.  Allcott,  2  T.  R.  166.   Howard  v.  Bartonwooo.  T.  T.  1776^ 

owvdisboQ       Q    p    ^ijgj  ,  s^.,^    jy    p    ,0     g    Q    „Qj  s    p     ,  E        ]>f    p    j)i       362 
oor,  he  c«ii       -  -  r  =»       . 

not  saw 
if  he  has 


OQQ  1       Per  De  Grey,  C.  J.     If  the  wife  is  a   prostitute,  and  the  husband  be  not 
lere  the  P^^^y  ^^  **?  **  g<^^^  ""^y  *"  nnligation  of  damages.     And  Vtde  ntpra.  2. 


I  ^^      Per  Buller,  J,     The  law  on  this  subject  is  now  clearly  settled  to  be,  that  if 
as     the  husband  consents  to  his  wife^s  aduher/  it  goes  in  bar  of  his  action;  if  be 
been  goHty  be  only  guilty  of  ne^li^once,  or  even  loo.se  or  improper  conduct,  not  amount- 
of  negli      ing  to  consent,  it  only  goes  in  reduction  of  damages. 

genceonlj,5  CiBBER  V,  Slofer,  Sittings  after  M.  T.  1738,  1  Sclw.  N.  P.  M.S.  C 
mor'L^lhan  ^ul.  N.  P.  27;  cited  per  Lord  Kenyon,  in  Duberly  v.  Gunning,  E.  T. 
:n  miiiga  ^82,  4  T.  R.  665. 

tion  of  dam  This  was  an  action  of  adultery  cited  before  Lee,  C.  J.  in  which  it  was  pro- 
"gm-  ved  that  the  ])Iaintiff  and  defendant  lived  in  the  same  house,  that  their  bed* 

Yet  it  had  chambers  were  adjoining  to  each  other,  and  that  there  was  a  coitimanic|itioD 
hnen  provi  between  them  by  a  door.  Mrs.  Cibber  used  to  undress  herself  in  her  bos* 
oQ^ly  bold  band's  room,  and  leave  her  clothes  there,  and,  patting  on  her  bedgown  retired 
ed  that  an  i^  ]yjp  Sloper's  room  with  one  of  the  pillows  taken  from  her  huvband^s  bed, 
thoujTh  the'  ^^^'  ^*^^®''  shutting  the  door  after  her,  and  wishing  her  good  night.  It  was 
privity  and  pt^^^^^  ^'^o  that  Mr.  Cit)ber  sometimes  called  Mr.  Sloper  and  Mrs.  Cibber  o^ 
consent  of  tt>  breakfast.  The  plaintiff  obtained  a  verdict  with  10/.  damages^ 
the  iiiubaiid  to  the  adulterona  intercoomo  be  clearly  proved^* 

6.  Cool  v.  Berty,  M.  T.  16&7,  K.  B.  12  Mod.  232. 
And  that  e  In  dower,  the  defendant  pleaded  elopement  in  the  wife;  the  wife  replied^ 
ven  an  ei  (hot  her  husband  had  bargained  and  sold  her  to  the  adulterer,  and  held  bad; 
preds  a  i^Q^  licence  by  huHband  and  wife  to  lie  with  another  man  cannot  be  pleaded  in 
thebiasband  ^^  ^"  action  of  trespass  by  the  husband,  nor  that  she  was  a  notorioun  lewd 
to  commit  woman,  but  these  matters  may  be  given  in  mitigation  of'danaagea.  Per  Cur. 
adaltcry  7.  Wyndham  V.  LoRD  Wycombe,  1801,  N.  R  14.  Eap.  16.  S.  P.  SxauTT 
could  not  V.  MAR(^eis  OP  Blandford.  Id. 

be  pleaded  'p'^jijj  ^^gg  g|,  nction  of  adultery.  On  the  part  of  the  defendant  it  wasshown 
that,  during  the  plaintiff's  residence  at  Florence,  he  had  in  an  open,  notorious, 
and  undisguised  manner,  carried  on  a  criminal  correspondence  with  other 
The  cireBoi  ^^j^^^^  Q^  j^jg  evidence  Lord  Kenyon  ruled,  that  if  a  married  man  neglects 
tbehasband  ^^^  society  of  his  wife,  and  lives  openly  with  other  women  in  adultery,  he  is 
living  in  incapacitated  from  maintaining  any  action  for  criminal  conversation  with  his 
avowed       wife . 

criminal  eoooexion  with  other  women  after  marriage  will  fnrniah  a  bar  to  the  action. 

r  i.>Qi   1 

Magmb  ®-  Bromley  v.  W alley,  1802,  4E8p.  237. 

that  the  mis  ^"  ^^>^  ^^^  general  evidence  was  given  of  the  infidelity  of  the  husband; 
condoctof  and  that  he  had  in  particular  misconducted   himself  with  the  maid-serrant  of 

can  ooerato  ^  Lord  Kenyon  in  Doherly  t.  Gonning,  charnciertaed  the  above  as  a  leading  cane  apen 
onlv  m  mit  ^^^  object;  observing  ihut  if  such  a  man  f  Ciblier)  could  have  recovered  a  verdiet,  the  Torj 
iiraiion  of^  toarce  and  first  principle  of  joiitice  would  hnve  bpcn  contaminated.  A  distiaction  with  a 
^  Tiew  of  reconciling  ibe  contradictory  decision  in  Smith  v.  Allison,  and  Cibber  v.  Sloper, 

^    '      hsa  been  attempted  to  be  advanced  bct\^een  the  hnaband'a  consent  to  the  wife*«  living  io  a 

state  of  indiseriminro  prostitotion,  and  tolerating  a  criminal  oonoezion  with  one  individaal. 

£flp.  N.  P.  364.     This  diflTerence,  however,  does  not  appear  to  be  aanctioiMd  by  aatl 

aor  coald  it  be  easily  sostaiaed  by  general  reasoniog. 
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his  family,  and  had  durin^^  his  indiscriminrae  amours,  contracted  the  venereal 
diaease.  But  Lord  Alvanley  refused  to  nonsuit  the  plainliflT,  as  he  dissented 
from  Lord  Kenyon's  doctrine  upon  that  subject,  and  thought  the  infidelity  or 
Tnisconduct  of  the  husband  could  never  be  set  up  as  a  legal  defence  to  the  a- 
duhery  of  the  wife;  it  went  only  in  miiigation  of  damages.  That  atone  which 
•truck  him  aa  furnishing  any  defence,  was  where  the  husband  was  accessary  to 
his  own  dishonour. 

9.  Wbedo!^  v.  Timbreix,  T.  T.  1793,  K.  B.  5  T.  U.  357;  S.  C.  I  Esp.  16; 
S.  P.  Bartelot  v.  Hawker,  T.  T.  1790,  N.  P.  Peake,  N.  P.  C.  7. 

In  an  action  for  criminal  conversation  it  appeared  that  the  plaintiflf  and  his  ^ 
wife  bad  agreed  to  live  separately.     Several  acts  of  adultery  were  proved  to  ..  ^  r*J'^^ 
have  been  committed  by  the  defendant  subsequent  to  the  separation,  but  there  ^^^^  ofndal 
was  no  direct  proof  of  any  act  of  adultery  prior  to  that  time.  The  plaintiflT  was  lery  com 
noiHauiled;  and  upon  a  motion  for  a  new  trial,  it  was  said  Per  Cur.     It  is  ma-  mined  nfter 
terial  to  consider  what  is  the  gist  of  the  present  action.     The  plaintiff  can-*  1^®^<>*'^*''^ 
tends  that  it  is  the  criminal  act;  but  that  we  deny.     It  is  a  civil  action  brought  ^*'  *a"^ 
to  recover  a  pecuniary  compensation  for  a  civil  injury,  and  ncH  to  punish  the  cUioi  to 
dofendaat  for  having  violated  the  laws  of  morality,  and  infringed  the  rules  of  ibn  tocietj 
decency.     What  injury  can  the  plaintiflT  sustain  afler  he  himself  has  volunta- of  bis  wife 
rily  reliftqiiished  his  wife?     It  cannot  be  said  that  he  is  deprived  of  her  com-  vpon  a  for 
fort  and  aociety.     We  admit  the  immorality  of  ihe  defendant's  conduct;  bul*"*^**'" 
still  actions  o£  this  description  must  be  confined  within  legal  limits,  this  is  &n^~  ^i^geqaent 
logoua  to  the  case  of  an  action  by  a  father  for  the  loss  of  service  of  his  child;  aeparaiion. 
but  it  is  clear  that  an  action  cannot  be  maintained  unless  evidence  be  given 
Ikat  the  daughter  has  performed  some  acti  of  s(*rvice  for  her  parent.     This  is 
Bot  like  the  instance  of  a  temporary  separation  from  the  wife,  by  the  husband's 
residing  io  a  different  country;  in  such  case,  the  wife  still  impliedly  continues 
•under  the  pcotection  of  her  husband;  hut  here  any  such  inference  is  repelled 
by  the  positive  act  of  the  parties.  Rule  discharged.    See  3  Wils.  319;  Peake, 
N.  P.  c,  7;  I  B«irr.  54^2;  6  East,  388 

10.  Chambers  v.Caulfi ELD, H.T.  1805,  K.B.6  East, 244;  S.C.  2  Smilh,356.    [   i9i  ] 
The  plaintifT  had  entered  into  a  deed  with  A.  B.  his  wife,  granting  her  cer-Bat  ihe  re 

tain  sums  of  money  in  case'  she  was  obliged  to  live  separate  from  him,  with  the  nenciation 
af  probation  of  named  trustees.     And  the  deed  contained  a  clause  that  in  case  ^f '|j^  hoe 
of  such  sejKiratien,  certain ^of  the  children  should  live  and  be  educated  '^iib  jj'j*[j*||J'^" 
Ihe  wife  for  a  specified  period,  and  that  ^he  should  be  at  liberty  to  visit  the  others  ghoald  be 
Mi  his  bouse,  especially  if  ill.  fixed  and 

There  was  also  a  proviso  in  the  deed,  that  in  case  any  separation  should  alMoluie  to 
take  place  between  the  plaintiflT  and  his  wife,  such  separation  should  not  pre-  def  rivehiai 
judtoe  or  hinder  either  party  from  prosecuting  any  action  or  suit  in  law  or^j.'^''/'^'''' 
equity  not  contrary  or  repugnant  to  the  terms  of  that  instrument,  which  either 
•might  have  prosecuted  in  case  no  such  separation  had  taken  place.  The 
plaintiflT,  after  the  exeoution  of  the  deed,  parted  from  his  wife,  but  without  the 
approbation  of  the  trustees,  and  brought  the -present  action  against  the  defen- 
dant-for  criminal  conversation  with  her  afler  the  separation.  The  jury  found 
a  verdict  for  the  plaintiff  with  2000/.  dama<;es.  On  a  moti<»n  for  a  new  trial, 
the  Court  were  of  opinion,  that  the  question  whether  the  mere  fart  of  sepa- 
ration between  husband  and  wife  by  deed,  was  or  was  not  such  an  absolute 
renunciation  of  his  marital  rights  as  to  prevent  the  husband  from  maintaining 
an  action  for  the  seduction  of  his  wife,  as  concluded  by  the  preceding  decision, 
in  Weedon  v.  Timbrell,  did  not  arise.  The  case  then  before  the  Court,  be- 
ing confined  to  the  construction  of  the  particular  deed  produced  in  evidence, 
and  that  taking  the  whole  of  that  instrument  into  consideration,  it  was  evident 

*  la  Lister's  case,  8  Mod.  22,  S.  C.  1  Sire.  478;  al)rids;ed  post,  tiu  Baron  and  Fenoe, 
which  was  not  adverted  to  in  ar^^aing  Weeden  v.  Timbrell,  Jt  was  observed  by  the  Court 
that  aa  agreemeot  1)elween  husband  and  wife  to  live  separate,  and  that  she  shall  have  a 
separate  maiBtainance,  shall  bind  tliem  both  nntil  they  both  agr^e  to  cohabit  again;  and  if 
the.wife  be  willing  to  retam  to  her  hoshand,  no  coort  will  interpose  or  ohstract  her.  And 
the  hosband  should  have  leave  to  write  to  her,  and  to  qsr  any  lawful  means  in  order  to  a 
reeonciliaiioa,  provided  she  was  willing  to  see  him,  and  that  her  children  or  servants  sboatd 
not  binder  bini|  anless  by  her  order.    See  also  Rei  v.  Mary  Mead,  1  Barr,  648. 
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that  the  only  separation  io  the  contemplation  of  the  parties  was  a  separation 
with  the  approbation  of  the  Trustees;  and  that  as  the  wife  had  led  the  husband 
without  such  approbation,  she  was  not  at  the  time  of  the  adulterous  intercourse 
living  separate  from  him  by  his  consent,  and  consequently  the  event  provided 
for  in  the  deed  had  not  happened,  and  in  that  view  of  the  case  there  could  not 
be  any  question  but  that  the  plaintiff's  right  to  recover  was  not  affected  by  the 
deed;  and  further  if  the  wife  had  led  the  husband  with  the  approbation  of  the 
trustees,  yet,  as  the  deed  had  provided  ^'that  the  wife  might  have  the  care  of 
the  younger  children  of  the  marriage,  and  visit  the  others,  more  especially  if 
they  should  be  ill,  so  as  to  require  the  attention  of  a  mother;"  the  husband  had 
not  in  this  case  (as  it  was  held  he  had  done  in  the  case  of  Weedon  v.  Tim- 
brell)  given  up  all  the  claim  to  the  benefit  to  be  derived  from  the  society  and 
assistance  of  his  wife;  consequently  that  the  case  of  Weedon  v.  Timbrell) 
allowing  it  the  fullest  effect  according  to  the  terms  of  it,  could  not  be  consi- 
dered as  an  authority  against  the  plaintiff  in  this  action. 
If  SB  illieit      IK     Greoson,  gent.  v.  M,Taggart,  T.  T.  1808,  N.  P.  1  Campb.  415. 
iDtereonrte      Jn  this  case  it  appeared  that  a  prior  action  had  been  brought  by  the  plaintiff 
h**b««a      a^^ainst  another  person  for  adultery  with  his  wife,  and  had  recovered  damages 
eamedon    ngi^JQgi  ^(^^  defendant,   and  charged  him  in  execution;  but  no  objection  was 
diiriac  the  ™*^®  ^^  ^^^  present  action  on  the  ground  that  it  was  barred  in  consequence  of 
same  p«ri    the  former  recovery,  and  the  plaintiff  obtained  a  verdict. 
od,tbe  bos  n.     PLEADINGS*  IN  ACTIONS  FOR. 

band  nay    j       q^^^  ^  Saybr,  H.  T.  1759,  K.  B.  2  Wils.  85,  S.  C.  2  Burr.  753;  Bui. 
^•atioo"  N.  P.  K8,t  S.  P.  Catchelor  v.  Bigg,  M.  T.  1739,  C.  P.  2  Bl.  855;  S. 

from  each.  C.  cited  Macfadzen  v.  Oliva.xt,  6  East,  388. 

[  293  ]  This  was  an  action  against  the  defendant  for  criminal  conversation  with  the 
la  pleading  plaintiff's  wife.  The  defendant  pleaded  two  pleas;  not  guilty;  and  not  guil- 
tbe  stainte  ty  within  six  years.  Verdict  for -20/.  upon  the  issue  tried  by  the  country; 
oriimita  i^QJ  Qij  argument  the  demurrer  to  the  plea  of  the  statute  of  limitations  was 
at,    orerruled.'' 

■otgailiy      2.    Macfadzen  v.  Olivant,  E.  T.  6005,  (>  East,  387,  2  Smith,  486,  S.  C. 

withia  SIX       In  this  action  the  plaintiff  declared   in  trespass  against  the  defendant  for 

jrears.  having  with  force  and   arms  assaulted  and  seduced  his  wife,  whereby  ha  lost 

^*.'*^  .    the  comforts  of  her  society,  &c.     The  defendant  pleaded,    1st.     Not  guilty, 

sood'*if*Dot  ^^^  ^^*  ^^^  g^il^X)  **\f^^  ^^^  annos.  Replication,  joining  issue  on  the  first  plea 

MMciallv  de  ^"^^  general  demurrer  to  the  second.     Joiner  in  demurrer. 

marred  to.       P^  Cur.     If  the  question  here  were  whether  the  limitation  of  six  or  four 

years  only  applied  to  this  case,  it  might  be  material  to  consider  whether  this 

were  an  action  of  trespass  or  on  the  case;  but  the  defendant  having  taken 

the  longer  period,  and  pleaded  not  guihy  within  six  years,  that  of  course  must 

include  not  guilty  within  four  years;  and  the  plea  not  having  been  specially 

demurred  to,  is  therefore  good  in  either  way  ot  considering  it;  but  even  if  the 

point  as  to  whether  it  is  an  action  of  trespass  or  case  had  arisen,  we  should  be 

inclined  to  consider  it  from  the  whole  current  of  authorities,  an  action  on  the 

case.|    Judgment  for  the  defendant.     See   Parker  v.  Ironfield,  cited  5  East, 

391 ;  6  East,  395;  S.  C.  2  Smith,  445;  2  M.  &  S.  432;  2  N.  R  476;  Gould 

V.  Johnson,  2  Salk.  422. 

*  The  venoe  is  transitory,  and  the  deelaratton  may  aver  generally  that  the  party  w  the 
plaiotiflT'e  wife;  8  Baiat.  196;  the  marriage  being  merely  indaceroent  to  the  right  of  action; 
Goard  v.  Hodge,  10  E^it,  82;  and  a  plea  defending  ihe  act  of  adultery  covers  the  entire 
charge;  8  Balst.  196.  In  actions  of  this  description  the  wife  cannot  be  made  a  party;  Gay 
V.  Livesey,  Cro.  Jac.  601.  See  Precedents  of  Declaration,  both  in  trespasa  and  case.  8 
Chit.  PI.  805,  806. 

t  In  this  work  it  ta  sa'^d.  that  '*as  the  the  gist  of  the  action  is  the  criminal  conversation,  and 
not  the  asaaalt,  the  proper  plea  under  the  statote  of  limitations  is  not  geilty  within  six 
j^efers/' 

t  The  nsoal  argaments  to  show  that  the  remedy  is  case,  and  not  trfejipiiss/ may  be  thus 
concisely  stated: — Isl.  The  wronj^  complained  of  is  not  immediate  but  conseqocnii^il,  the 
gist  of  the  action  not  being  rhe  supposed  ns««.>ult  on  the  wife,  bot  the  consequent  corruption 
of  her  body  and  mind.  6  E«si,  339.  2d.  That  the  plainnff  may  declare  with  a  quod 
cum,  whieh  is  improper  in  trespass,  2  Salk.  636;  I  Sira.  621.  8d.  That  the  injury  may 
be  sUted  to  bavs  been  committed  oa  divers  days  aad  timas,  frc.  which  is  also  anttcbaical 
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S.  Guard  v.  Hodoe,  T.  T.  1808,  K.  B.  10  East,  32.  [  294  1 

This  was  an  action  of  adultery,  the  venue  had  been,  changed  on  the  usual  1°  >"  ^^ 
affidavit  from  the  county  ofM.  to  the  county  of  D.     A  motion  was  made  to  *'^"  ^^' 
bring  back  the  cause  to  the  former  county,  founded  upon  an  affidavit  that  the  [he  Terroe 
marriage  had  been  solemnized  in  Ireland;  to  this  application  it  was  objected  „|„y  be 
that  D.  was  the  only  place  where  criminal  intercourse   had  been  indulged,  charged  at 
and  that  the  place  where  the  parties  were  married  was  perfectly  immaterial  in  other 
In  this  opinion  the  court  concui^red,  observing,  that  the  venue  could  only  be  transitory 
brought  back  to  the  original  county  on  the  plaintiffundertakingtogive  n^ateri-'^j^^'j^"*'*^ 
al  evidence  there.  Rule  discharged.  See  1  Tidd.  624.  6th  edit.  the  same 

III,  EVIDENCE.  reelrieiion.. 

(A)  For  the  plaintiff. 
1.  Moris  v.  Miller,  E.T.  1767,  K.  B.  Burr.  2057;  S.  C.  1  Bl.  Rep.  63S; 

S.  C.  Bull.  N.  P.  28. 
In  an  action  for  crim.  con.  with  the  plaintiff's  wife,  it  appeared    in  evidence  f°  ***'?  '** 
that  the  plaintiff  and  his  wife  were  married  at  May  Fair  Chapel.     The  register  |Jjyf  IqI^^ 
or  book  could  not  be  admitted  in  evidence;  (stat.  26.  Geo.  2.  c.  S.  14.)  the  p^r-  nizatioo  of 
son  who  married  them  was  transported;  and  the  clerk  who  was  present  at  the  the  marri 
ceremony  was  dead;  so  that  the  plaintifl* could  not  establish  the  actual  marriage  age  moit 
by  any  legal  proof.  *  It  was,  however,  shown,  that  the  defendant,  on  being  be  proved,* 
asked  where  Mrs.  Morris  was,  answered, "  in  the  next  room."  She  being  there  ^"^  **^*J" 
with  him,  this,  it  was  contended,  was  an  admission  of  the  marriage,   and  con-  dence  is  in 
elusive  against  the  defendant.     But  the  judge  at  the  trial  nonsuited  the  plain-  admiosible. 
tiff;  and,  on  a  motion  to  set  it  aside,  it  was  decided      Per  Cur.  That  in  an  ac- 
tion  for  criminal  conversation  with  the  plaintiflT's  wife,  there  must  be  evidence    [  ^295  ] 
of  a  marriage:  in  fact  acknowledgment,  cohabitation,  and  reputation,  are  not  A  marriage 
sufficient.     A  different  rule  would  be  subject  to  great   inconvenience;  it  might »"  f«ct»m«y 
render  persons  liable  to  action  of  this  description^  founded  upon  the  evidence   -.if'-^^kf  . 
made  by  the  very  parties  who  bring  the  action.  ^^p.  ofthe 

5.  BiRT  V,  Barlow,  M.  T.  1779,  K.  B,  Bull.  N.  P.  27;  Doug.    171.  S.  C.  register  or 

In  an  action  for  criminal  conversation  with  the  plaintiff's  wife  the  first  wit-  by  parol 
ness  called  proved  a  co^  ofthe  register  of  the  parish  of  St.  A.  in  kcRc  ver6a,  testimony. 

in  tretpaas  for  an  assaalt.  6  East,  891,  895.  4ih.  That  the  plea  ofthe  Btatote  of  limitationa 
is  not  gailty  within  six  yeanr;  2  Borr.  735;  6  East,  887;  and  not  as  in  trespam  for  an  assaolt 
within  foor  years.  2  Salk.  420.  And  last'y,  Thnl  the  plaintifTis  entitled  to  fall  costs,  though 
he  shonid  not  recoTer  40«.  damages.  8  Wild.  819  1  Salk.  206;  2  Ld.  Raym.  881. 

On  the  other  hand  it  has  been  urged,  that  all  the  ancient  entries  and  modern  preeedente 
describe  the  iojnry  as  committed  with  (brce;  (see  Precedents  referred  to  in  PetersdorfT's 
index,  16.)  and  that  that  allegation  is  inirodoced  apon  the  legnl  snppposition  that  the  wife, 
bating  no  power  to  consent,  the  criminal  intercoartfe  most  have  taken  place  under  poercion 
and  restraint.  7  Mod.  79;  3  Bl.  Com.  18:>.  Rut  Sir  J.  Mansfield,  in  delivering  judgment 
in  Woodward  v.  Walton,  2N.  R.  476;  which  was  an  action  for  seduction,  introduced  the 
following  ot>servations: — ^A  little  confusion  has  arisen  in  some  of  the  cases  from  the  inser-  • 
tioa  of  toe  words  vi  et  armU  in  actions  on  the  case,  those  words  being  generally  applica- 
ble to  actions  of  trespass  only ;  and  I  certainly  do  not  recollect  to  have  seen  them  used  in 
actions  upon  the  ease.  In  actions  like  the  present,  as  far  as  my  recollection  goes,  the  form 
of  the  declaration  has  always  been  in  trespass  vi  et  ormts  and  contra  paeem.  I  cannot 
distinguish  between  this  action  and  an  action  for  criminal  conversation.  If  that  be  the 
subject  of  trespass,  this  must  be  so  too.  In  the  action  for  criminal  cenversation,  the  vio- 
lence is  not  the  ground  of  the  action;  both  in  that  case  and  in  this,  if  the  injury  were 
eommitted  with  violence,  it  would  amount  to  a  rape.  1  do  not  soe,  therefore,  any  good 
reason  why  either  of  them  should  be  the  subject  of  an  action  of  trespass.  But  it  seems 
from  the  cases  which  we  have  looked  into,  that  the  action  for  criminal  conversation  has 
beea  coasidered  for  years  as  the  subject  of  an  action  of  trespass.  In  actions  by  a  ma:>ter 
for  an  assault  upon  his  servant  per  quod  aerviiium  amiiitt  there  is  no  trespass  against  the 
plaintifl*,  the  sole  foundation  of  the  actions  is  the  loss  of  service,  yet  this  also  has  been 
considered  as  an  action  of  trespass.  All  these  ca«es  are  the  same  in  principle,  and  fall 
within  the  same  rule.  In  Ditcham  v.  Bond,  2  M.  &  S.  436.  the  case  of  Woodward  v.  Wal- 
ton, was  distinctly  recognized. 

*  See  post,  Bins;  Marriage;  and  stat.  26  Geo.  2,  e.  83;  8  Geo.  4,  c.  74;  and  4  Geo. 
4,  e.  17. 

Mr.  Justice  Bailer,  p.  28,  after  citing  the  cnse  of  Morris  v.  Miller,  he  says,  '*  So  where 
the  defendant  was  surprised  at  a  lodgmg  with  the  plaintiff's  wife,  and  on  being  asked 
Vliera  Major  Morris'  wife  was,  he  answered, '  in  the  next  room.'      This  was  held  Qot  to 
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1767.  No.  106.  I.  B.  Esq.  of  the  Parish  of  S$.  M.  in  the  couDty  of  K.  and 
H.  G.  of  this  parish^  married  by  banns,  Dec.  15,  1767,  by   J.  L.  minister; 
witness,  R.  A.,  F.  C,,  A.  L.  andE.  L.  A  witness  was  then  called  to  prove 
the  fact  of  adultery;  and  the  plaintiff's  counsel  stated  that  the  identity  of  the 
parties  would  come  on  the  examination  of  the  witnesses  who  would  prove  the 
adultery;  but  the  judge  directed  the  plaintiff  to  be  nonsuite4p  on  the  ground' 
that  the  identity  of  the  parties  ought  to  be  proved  by  the  minister  or  some  of 
the  attesting  witnesses,  unless  their  not  being  produced  could  be  accounted 
for  in  the  same  manner  as  is  required  in  the  case  of  subscribing  witnesses  to 
a  deed.     It  was  moved  that  this  nonsuit  might  be  set  aside,  and  a  new  trial 
granted.     Per  Cur,  Registers  are  in  the  nature  of  records;  and  need  not  be 
produced,  nor  proved  by  subscribing  witnesses.     A  copy  is  sufficient,  and 
IS  proof  of  a  marriage  in  fact  between  two  parties  describing  themselves  by 
such  and  such  name^  and  places  of  abode,  though  it  does  not  prove  the  iden* 
tity.     An  action  for  crim.  con.  is  the  only  civil  case  where  it  is  necessary  to 
prove  an  actual  marriage.     (See  Leader  v.  Barry,  1  Esp.  353;  Dickenson  v. 
Davis,  1  Stra.  480;  5  Rol.  Abr.  551.  c.  5^  May  v.  May,  Bui,  N.  P.    112; 
Hervey  v.  Hervey,  2  Wm  Bl.  877;  Bac.  Ab.  Trial,  16;  1  Wentw.   Plead- 
ings, 62;  2  Saund,  66.  S.  C.)     In  other  cases,  cohabitation  and  reputation 
are  equally  sufficient.     But  an  action  for  crim.  con.  hae  a  mixture  of  penal 
prosecution;  for  which  reason,  and  because  it  might  be  turned  to  bad  purposes 
by  designing  persons  giving  the  name   and  character  of  wife  to  women  to 
whom  they  are  not  married;  \n  such  an  action  a  marriage  in  fact  must  be  pro- 
ved.    A  marriage  in  fact  is  sufficient,  because  marriages  are  not  always  re- 
r  296  1  S*^^®^®^i  there   are   marriages  among   particular  descriptions  of  dissenters, 
The  identl  ^^^^^  *^  proof  by  a  register  would  be  impossible.  But  as  to  the  proof  of  identi- 
ty may  b«  tj*  whatever  is  sufficient  to  satisfy  a  jury  is  good  evidence.  If  neither  the  min- 
proveid  by   ister  nor  the  clerk,  nor  any  of  the  subscribing  witnesses',  were  acquainted  with 
Atker  evi     the  married  couple,  in  such  a  case  none  of  them  might  be  able  to  prove  the 
^®*  *Jj^"  identity.     But  it  may  be  proved  many  other  ways;  suppose  the  bell  ringers 
iin/wiT"  ^®'®  called,  and  proved  that  they  rung  the  bells,  and  came  immediately   afler 
^^^         the  marriage,  and  were   paid  by  the  parties;  suppose  the  handwriting  of  the 
parties  were  proved;  suppose  persons  called  who  were  present  at  the  wedding 
dinner,  or  the  like.     In  this  case,  the  wife's  maiden  name  was  H.  C. ;  suppose 
Anabap  .     A  maid  servant  had  proved^hat  she  always  went  by  that  name  till  the  day  of 
tisit  not  bemarriaee;  that  she  went  out  that  day,  and  on  her  return,  and  ever  since  was 
ing  within  called  Mrs.  B.;  that  would  have  been  evidence  of  the  identity.     Rule  abso- 

L  sticient^-  WooLSTON  V,  Scott,  Norfolk  Lent  Assizes,  1753,  Eul.  N.  P.  28;  I   Se^w, 

to  prove  a  N.  P.  22.  5th  edit. 

narrUge  ac     In  an  action  for  adultery,  it  appeared  that  the  plaintiff  was  an  anabaptist. 

^■"^'"f  L*   Denison,  J.  held,  that  as  this  is  an  action  against  a  wrongdoer,  and  not  a  claim 

that  Ciith.    of  right  it  wassufficient  to  prove  the  marriage  according  to  the  plaintiff's  form 

•«,        .     of  religion.     Verdict  for  the  plaintiff, 

martW*  "*•  Taunton  v.  Wyborn,  M.  T.  1809,  N.  P.  2  Campb.  297. 

has  been         "^f  parties  had  been  married  in  the  chapel  of  the  Tower  of  London,  bul 

■olemnized  no  evidence  in  the  first  instance  was  offered  to  show  that  marriage  had  been 

in  ehapei,  the  plaintifT  most   prove  that  banns  were  Qsnally  pobliahed  there  before  the  roarrioge  act; 

but  the  production  of  an  old  register  of  marriages  solemnized  in  the  cbapel  before  the  aci«  and  proof 

•f  freqnent  marriages  being  solemnized  since  the  act  will  be  soffieient.* 

be  Bofficient,  for  it  is  only  a  confeMion  of  the  reputation,  and  that  she  vreiit  by  the  name  of 
the  defendant's  wife,  and  not  a  confession  of  the  fact  of  the  marriage.*'  This  decision, 
therefore,  in  the  case  of  Morris  v.  Miller,  does  not  warrant  the  conclnsion  that  a  distinct  and 
fail  acknowledgment  of  the  marriage,  made  by  the  defendant  himself,  will  not  be  evidence 
of  the  fact  as  against  him,  and  soHicient  to  dispense  with  the  more  formal  and  strict  proof 
of  marriage,  bot,  on  the  contrary,  an  opposite  inference  may  properly  he  collected  from  the 
■Utement  of  Mr.  Jostice  Bailer,  namely,  that  soch  an  acknowledgment  is  good  evidence  of 
the  fsct  of  marriage  against  the  party  acknowledging. 

•  The  4  Geo.  4,  c.  76,  s.  26,  enacts,  that  afier  the  solemnization  of  any  marriage  nndcr 
banns,  it  shall  not  be  necessary,  in  support  of  each  marriage,  to  give  any  proof  of  the  actual 
dwelling  of  the  parties  in  the  respective  parishes  or  chapelries  wherein  the  banns  were  pnb- 
lishad;  or>  where  the  marriage  is  by  liconce,  it  shall  not  be  necessary  to  give  any  proof 
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usuallj  solemnized  there  prior  to  the  26  G.  2.  c.  33.  nor  was  any  register  or  f  297  J 
banns  produced.  It  was  urged  that  this  species  of  evidence  was  necessary; 
and  Lord  Ellenborou^h  adopting  that  proposition,  an  old  register  of  mar- 
riages solenmized  in  the  chapel  before  the  passing  of  the  marriage  act,  and  a 
register  banns  published  there  since,  and  establishing  by  the  testimony  of 
living  witnesses  that  marriages  had  been  solemnized  and  banns  published 
there  of  late  years,  his  Lordship  held  to  be  good  prima  facie  evidence.  See 
Rex  V.  Norti>field, 2  Doug.  669;  Stat.  4  Geo.  4.  c.  76.  s.  26. 

6.  Howard  v.  Barton  wood,  T.  T.  1776,  C,  P.  I  Esp.  N.  P.  Dig.  362/S.  P.  ^  ^^„ 
RfiBO  V.  Passen,  Peake,  N.  P.  C.  303.  Cook  v.  Lloyd,  Salop  Summer  ofpi^^t 
Assizes,  i805.  1  Selw.  N.  P.  24.  Lloyd  v.  Passingham,  1  Cooper,  Ch.  marriim 
C,  255;  S.  C.  16  Ves.  59.  it  not  legal 

This  was  an  action  of  crim.  con.     The  marriage  was  proved  by  a  person  •''i*^*"**  ^f 
who  was  present  when  it  was  solemnized  in  the  Fleet,  in  the  year   1737,  "ndxh^  ilSn 
the  plaintiff's  counsel  offered  to  give  in  evidence  the  Fleet  register  in  confir- ^ |(f  g^^^. 
mattpn  of  the  oral  testimony.     De  Grey,  G.  J.  refused  the   evidence,  stating  prove  eever 
the  ground  for  rejecting  to  be,  that  the  whole  of  the  transaction  was  illegal,  and  al  acta  of  a 
the  register  made  by  a  person  under  no  tie,  and  therefore  not  entitled  to  credit,  dalterywiih 
6.  DuKB  OP  Norfolk  v.  Gkrmaine,  M.  T.  1692,  K.  B.  8  St.  Tr.  36.       i'^fg^** 
The  Chief  Justice,  in  addressing  the  jury,  after  staling  that  the  declaration  ||^j  j^  ^^ 
had  charged  the  defendant  with  having  enticed  away  the  plaintiff's  wife  on  ation  to  th» 
particniap  day,  and  continued  to  live  in  adultery  with  her,  and  that  the  de-be  may 
fendant  had  pleaded  the  stfitute  of  limitations  that  he  was  not  guilty  within  show  indei 
six  years,  observed,  that  what  was  proved  to  have  been  done  before  that  time  ^?]  famih 
was  to  be  dismissed  from  their  attention  with  regard  to  the  damages,  but  that  ^^^^^^  ^^ 
it  had  been  properly  admitted  in  evidence,  to  explain  the  nature  of  the  intima-ib^  gm 
cy  between* the   parties;  that  he  was  clearly  of  opinion  that  such  matters  Bieotioned 
might  be  proved  by  way  of  explanation,  but  that  they  ought  not  to  be  given  in  day.theogb 
evidence  for  any  other  purpose.     See  Co.  Lit.  282.  a.  1 ;  2  Roll.  Ab.  687.  *»•  «*n«»ot 
689;   Com.  Die.  PL  (S.  12.)  2  Saund.  5.  (n.  3.)  iiow  ct?» 

7.   Bakbr  V,  MoRLEY,  Guildhall,  1789^,  Bui.  N.  P.  28.  5,^1  eonne» 

The  confession  of  the  wife  will  be  no  evidence  against  the  defendant,  bat  ioD« 
a  discnurse  between  her  and  the  defendant  may  be  proved;  so  letters,  writ- Confeaaioi» 
ten  to  her  by  the  defendant,  may  be  received  in  evidence  against  him.  ®f  ^  ^}^^ 

8.  Edward  v.  Crock,  T.  T.  1801,  N.  P.  4  Esp.  39.  deice^*di» 

In  tbiBcase,  the  plaintiff  and  his  wife  being  both  servants,  and  living  in  dif- eoarae' be 
(erent  families,  and  thus  necessarily  fiving  apart,  letters  written  by  her  to  her  tween  her 
husband,  before  any  suspicion  of  the  adultery,  were  admitted  by  Lord  Ken-  and  defendf^ 
yon,  to  prove  the  state  of  connubial  alTection  subsisting  between  the  parties  snt  admiaai 
before  the  the  criminal  connexion,  but  clear  evidence  was  required  as  to  the  ^'•^  *'.J?J 
actual  time  of  writing  them.  {©"bw  bv 

9.  Trrlawnly  V,  CoLMAN,  M.  T.  1817,K.  B.  1  B.  &  A.  90;  S.C.  2  Stark.  191.  defendeotf 
This  was  an  action  for  adultery;  and  the  plaintiff,   with  a  view  of  showing  Or  leiien 
tbe  decree  of  attachment  whick  subsisted  between  him  and  his  wife,  tendered  written  by 

that  the  SMal  ptnte  of  abo'ie  of  one  of  the  pnrtiea  for  fifteen  days,  hi  afbremid,  was  in  the  .     ^      r^ 
pariah  or  chapelry  where  tbe  marriage  was  aolemnized,  nor  shall  any  evidence  in  any  ""^^^  * 
seit  in  e  iber  of  the  said  casea  be  received  to  prove  the  contrary.     Altboogh,  aa  stated  in  T^**?  ^ 
the   text,  an  entry  of  marriage  in  tbe  parish  register  is  evidence  that  the  persona  therein.®'' ,^ 
named  were  married  on  the  day  specified  by  banns  or  licence,  as  the  case  may  be,  yet  ancb  .  *"  nnlM 
an  entry  is  not  essential  to  the  validity  of  the  marriage,  so  that,  if  it  h:ts  not  been  6<'??  f      , 
pressed  in  the  regal-ir  To'm,  the  only  conseqaence  will  he  that  it  cannot  be  admitted  **?^  ''^  *| 
evidence  of  tbe  marringe,  which  mast  therefore   be  established   by  some  other  mediom  of  °?"^*|*[. 
proof.    (See  Read  v.  Paper.  Feake,  N.  P.  C.  2S1;  1  Esp.  N.  P.  C  281.)    The  copy  ofa™?^     ^ 
regiifier  ofa  Toreign  chapel  cannot  be  admitted  here  as  a  proof  of  a  marriage  abroad;  (Lea-      [Iff  k^ 
der  V.  Bury,  1  Eap.  N.  P.  C.  353,  and  see  Hoel  v.  Le  Mesorier,  4  Cox.  Co.  276;  thestat.^*""  ""^ 
4  Geo«  4.  c.  91;  and  Leisom  v.  TecMdnle,  8  Taant.  880.)     Nor  is  a  Jewish  mnrriage  safli- 
cieotly  proved  in  a  civil  action  by  calling  witnesses  who  wete  present  at  the  ceremony  which 
takes  place  in  the  synagogoe,  and  which  is  merely  a  ratification  of  a  previoos  written  con- 
tract; the  contract  itself  shoold  be  prodaced.      Horn  v.  Noel,  1  Camp.  61;  see  Peake,  N. 
P.  C.  17. 

*  In  Do9  dem.  pAasinabam  t.  Lloyd*  Salop  Sammer  Assizes,  1794,  eitcd  1  Selw.  N.  P. 
21,  Heath,  J.  admitted  ineae  books  in  evidence. 
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[  $98  J  in  evidence  a  letter  written  by  her  to  him,  during  her  temporary  abeenee  ia 
Provided  it  the  couatry,  but  after  an  adulterous  intercourse  had  taken  place.  It  was  con- 
can  ba  pro  tended  for  the  defendant  that  the  letter  was  inadmissible;  but  the  judge  at 
ved  thai  the  trial  overruled  the  objection ;  and  the  Court,  on  a  motion  for  a  new  trial, 
not^wriuen  observed,  that  whether  there  be  a  temporary  absence  or  protracted  aepara- 
snbseqaent  tion,  the  letters  of  the  wife  to  the  husband  written  during  the  separation,  uid 
ly  to  their  before  any  suspicion  of  her  misconduct,  ia  admissible;  as  showing  her  conotict 
date.  andtiemeanour  to  her  husband.     What  the  husband  and  wife  say  to  eack 

other  is  beyond  all  question  evidence  to  show  their  demeanour  and  coDdact, 
Aaiinsic  whether  they  were  living  on  better  or  worse  terms;  what  they  write  to  each 
^  m  t  io\fn^^^^''  ^^y  ^^  lift^i®  ^o  suspicion;  but  when  that  is  cleared  up,  all  ground  of 
pagn  the     objection  fails. 

husband's  10.  King  v.  FRiiNcis,  H.  T.  1800,  N.  P.  3  Esp.  1 16. 

condact  Action  for  adultery.     In  the  course  of  cross-examining  the  plaintiff's  wit- 

wiil  not  aa  nesses,  the  counsel  tor  the  defendant  endeavoured,  though  unsuccessfiiUy,  to 
thorize  the  (||,.q^  some  imputations  on  the  moral  character  of  the  pTaintifT.     It  was  then 

or  evidence  P^^P^'^^^  ^^  ^^^' ^^^^^'^^^  ^^  ^^^^^^'^ '^®  P^'^P^'^^^y  of  the  plaintiff's  conduct, 
in  rapport  But  Lord  Kenyon  was  of  opinion,  that  although  the  cross-examination  of  ther 
of  hi*  char  plaintitf 's  witnesses  had  been  directed  to  impeach  the  character  and  cooducl 
acter.*  of  the  plaintitf,  he  did  not  think  this  authorised  him  to  break  tbroog^  the  rule 
Proof  may  ^f  ^^'^^"^®>  ^y  ^^^"^i^^ii^S  pr<^o^  of  character,  as  that  character  stood  unim-' 
on'thT  part'P^^^^^^  ^^  ^^  testimony  of  the  witnesses  examined,  who  had  denied  the  im* 
of  the  plain  putation  intended  to  be  conveyed. 

tiff,  of  the  IK  HoARE  v.  Allen,  H.  T.  1801,  N.  P.  3  Esp.  276, 
wife's  dee  Iq  this  Case,  which  was  an  action  for  adultery,  a  witness  was  called  by  thef 
laration.  aa  husband  in  order  to  remove  all  suspicion  of  connivance  on  his  pact,  to  prove 
tkto^a'nd^''^^®  representation  made  by  the  wife  to  him  of  the  place  to  which  she  w^s 
porpnse  in  g^i^g  previous  to  her  elopement.  The  Court  of  King's  Beach  were  of  opin- 
leaving  bia  ion,  that  this  evidence  formed  part  of  the  r«s  g«s<a  and  was  therefore  admissible^ 
hoBse,  to  . 

rebel  all  (B)    FoR   DEFENDANT.! 

•"P j;? * ";";f  I .  RiGBT  v.  Stevenson,  1645,  Stafford.  Coram  Foster,  J.  Bui.  N.   P.  ttt 

connivance  '   ^^.,1  •  -r-*       .  .^        i    .-.y».  ' 

r  (299  1  Glib.  £v.  113.  ed.  1761. 

The  defend  ^^^  defendant  may  give  in  evidence,  that  the  wife  had  a  bastard  beforsr 
ant  may  marriage;  but  he  will  not  be  permitted  tagive  evidence  of  the  general  repu- 
prove  that  tation  of  her  being,  or  having  been,  a  prostitute,  for  that  may  be  occasioned 
the  wife  }^y  h^r  familiarity  with  the  defendant,  though  perhaps,  afler  having  laid  a 
waaawo  fouQ|)ation  by  proving  her  being  acquainted  with  other  men,  such  general 
toriooriy      evidence  may  be  admitted. 

bad  charaa  2.  El^am  v.  Fawcett,  T.  T.  1796,  K.  I?.  2  Esp.  N.  P.  C,  652;  S.  C. 
ter;  Gardiner  v.  Jardis,  March  ^2,  1805,  I  Selw.  N.  P.  24. 

Upon  not  guilty  pleaded  to  an  action  for  criro.  con.  the  defendant  to  preve 
Or  that  she  that  the  plaintiff's  wife  had  not  been  seduced  by  the  former,  but  that  she  bad 
made  the  Q,ade  the  first  crimmal  advances,  produced  letters  written  by  the  wife  to  tb« 
Q^i^^^f^g  defendant  before  his  connexion  with  her,  soliciting  a  criminal  intercourae. 
dant;  ^^^  Lord  Kenyon,  C.  J.  Tlie  letter  may  be  received  in  evidence,  as  it  was 

written  antecedent  to  the  adultery  having  been  committed.     But  his  Lord- 
ship refused  to  admit  evidence  of  acts  of  misconduct  subsequent  to  hercrimi-' 
nal  intercourse  with  the  defendant. 
Or  that  the  3.    CiBBER  V.  SloFBR,  Bull.  N.  P.  27. 

plaintiff  Per  Lee,  C.  J.  It  may  be  proved,  on  the  part  of  the  defendant,  that  the 

had  turned  plaintiff  turned  his  wife  out  of  doors,  and  refused  to  maintain  her.  See  judg-^ 
ordooV*.''"' ™«nVo^  ^«»er,  J.  in  Duberley  v.  Gunning,  4  T.  R.  657. 

*  If  the  wife 'a  character  forchantttj  hae  been  attacked,  whether  by  the  teatimonj  of  wit- 
nesaea,  called  on  the  part  of  the  defendant,  or  by  the  coarse  adopted  in  the  croea-ezamina- 
tion  of  plainiiffa  wiineabea,  evidence  inanppbrt  of  her  character  will  be  properly  admitted, 
either  in  chief,  or  in  reply;  even  ihoagh  the  croaa-ezam  inn  tion  may  hove  failed  ia  its  ob- 
ject. 2  Phil.  Ev.  156. 

\  See  the  caae  where  the  action  ia  not  8BBtatnable»  ante,  p.  289. 
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IV.  OF  THE  DAMAGES ,•    AND  GRANTING  A  NEW  TRIAL, 

1.  WiLPORH  V.  Berkeley.  T.  T.  1727.  K.  B.  1  Burr.  609.  Chem  v.  Brigo. 

M.  T.  1719.  K.  B.  Id. 
A  motion  was  made  for  a  new  trial  in  consequence  of  the  jury  having  in  an  «  -m^i 
action  for  crim.  con.  given  500/.  damages,  the  defendant  being  only  a  clOrk  the  Court 
in  the  Exchequer  at  a  salary  of  50/.  per  ann,  which  appeared  to  be  his  whole  would  not 
subsistence.     But  the  Court  were  clearly  and  unanimously  of  opinion,  that  g'^'^t  a 
althoaj;h  there  was  no  doubt  of  their  power  to  exercise  a  proper  discretion  in  o^'jjjj 
setting  aside  verdicts  for  excessive  damages,  in  cases  where  the  quantum  of  the  ground  of 
loss  really  suffered  by  the  plaintiff  would  be  apparent,  or  they  were  of  such  a  ezcoMive 
nature  that  the  court  could  properly  judge  of  the  degree  of  the  injury,  and  damans, 
could  see  manifestly  that  the  jury  had  been  outrageous  in  giving  damages  as    [  ^^  J 
greatly  exceeding  the  injury  ;  yet  the  case  was  very  different  where  it  depend- 
ed upon  circumstances  which  were  properly  and  solely  under  the  cognizance 
of  the  jury,  and  were  only  lit  to  be  submitted  to  their  decision  and  estimate. 
And  they  held  the  case   of  criminal  conversation  with  another  man's  wife  to 
be  of  this  latter  kind  ;  for  the  injury  suffered  by  the  husband,  and  the  estimate 
of  the  damages  to  be  assessed,  must  in  their  nature  depend  entirely  upon  cir- 
cumstances, which  it  was  strictly  and  properly  the  province  of  the  jury  to  de^ 
termine  ;  and  in  the  present  case,  the  court  could  not  say  that  500/.  was  too 
much,  or  that  50/.  would  have  been  too  little. 

2.  DuBERLYv.  Conning.  E.  T.  1792.  K.  B.  4  T;  R.  651. 
In  an  action  for  crim.  con.  the  plaintiff  proved  many  indecent  familiarities  ^J®"* 
between  him  and  the  lady  in  the  presence  of  her  husband,  from  whence  the  j^d!fe^jiQ 
jury  might  have  inferred  connivance.     The  judge  who  tried  the  cause  told  the  tried  the 
jury^  that  if  they  thought  the  husband  had  consented  to  the  infidelity  of  his  cause 
wife^  the  action  could  not  be  maintained,  and  they  ought  to  find  a  verdict  for  j?**^^*** 
the  defendant.    But  if  th^  thought  that  though  he  had  not  gone  that  length,  ye't    ^  much 
if  they  were  of  opinion  that  he  had  been  guilty  of  gross  negligence  or  inat-  larger 
tcntion  to  her  conduct  with  the  defendant,  that  circumstance  should  go  far  in  than  they 
mitigation  of  damages  *  and  that  he  hiniself  thought  that  the  husband  was  not  ?"^**i^ 
exempt  from  blame,  and  that  nominal  damages  would  be  sufficient.     But  if  anddeclar- 
they  could  see  no  ground  for  imputing  such  neglect,  then  they  were  to  assess  ed  that  be 
what  damages,  under  all  the  circumstances,  they  might  consider  him  entitled  would 
to.     A  verdict  was  given  to  the  plaintiff,  with  5000/.  damages.     A  new  trial  J*|'|®gJ|^®'^ 
was  afterw£irds  moved  for  on  the  ground  of  excessive  damages.     Per  Cur.  nominal 
(Buller.  J.  dissent iente.)  Although  we  are  of  opinion  that  the  Court  has  the  damaffes 
power  in  all  cases  where  particular  circumstances  present  thenMelves,  to  order  only  had 
a  new  trial  when  excessive  damages  may  h'jive  been  given  ;  and  although  we  ^n^^'JJg^ 
agree  that  here  the  damaj^es  are  erroneous,  yet  we  are  compelled  to  refuse  to  trial  was 
set  the  verdict  aside.     Tlic  damages,  in  actions  of  this  description,  depend  refused, 
entirely  upon  mere  sentiment  and  opinion,  and  the  court  have  no  certain  rule 
to  ascertain  how  far  they  were  excessive  ;  we  cannot  interfere  and  set  up  our 
own  judgment  against  that  of  the  jury,  to  which  the  constitution  has  referred 
the  question  of  damages;  nor  can  any  instance  of  the  court  granting  a  new 
trial  in  such  cases  be  produced,  though  many  instances  have  occurred  where 
the  damages  have  been  manifestly  excessive.     Jiule  discharged.     See  5  2\ 
R.  357  ;  2  id.  166  ;  4  Bac.  Abr.  552  ;   Willes,  244  ;  6  East.  244  ;  2  Mod. 
150;   1  Burr.  609  .  2  Wits.  405  ;  3  id.  6l ;  Bull.  N.  P.  97;  Sty.  462 ;  1 
Stra.  692;  1  Burr.  394;  Palm.  314;  Salk.  649;  2  Blac.  Rep.  1327; 
Comh.  170  ;  3  Burr.  1845  ;  1  Lev.  97;  1  Selw.  N.  P.  10.  12257 

*  Tbe  damages  are  generally  considerable,  they  necessarily  depend  npon  the  peculiar 
circumstances  disclosed  in  evidence ;  that  is,  they  are  increased  or  diminished  from  the 
consideration  of  the  rank  and  quality  of  tbe  plaintiff;  from  the  peculiar  turpitude  of  the 
ease,  as  if  the  defendant  was  the  friend,  relation,  or  dependant  of  the  plaintiff;  if  it  appear 
that  the  plaintiff  and  his  wife  lived  happily  before  her  acquaintance  with  the  defendant; 
or  that  tne  wife  had  always  borne  a  ^ooid  character  till  tlien  ;  or  that  there  was  a  settle- 
ment and  provision  for  the  children  of  the  marriage.  All  these  go  in  aggravation  of  the 
daraaffes,  in  which  also  the  circumstances  and  property  of  the  defendant  are  always 
considered. 

27  , 


)10  ADVERTISEMENT. 

J  SOI  ] 
btthe  s.  Chambers  t.  Caulfield.  H.  T.  1805.  K.  6.  6  East.  256. 

Court  will  l^rd  Ellenhorough^  in  this  case,  in  delivering  the  opinion  of  the  Coart^ 
a^w^riiii  ohserved,  that  if  it  appeare*!  to  them  from  the  amount  of  tae  damages  given 
iftbey  are  as  compared  with  the  facts  of  the  case  laid  before  them,  that  the  jury  must 
tmi^titd  have  acted  under  the  influence,  either  of  undue  motives,  or  some  gross  error 
*h»t  the  ^j.  migconception,  the  Court  would  think  it  their  duty  to  submit  the  question 
ioLr^**^  to  the  consideration  of  a  second  jury.     See  tit.  Damages^  post. 


«««ea„.  V.  COSTS. 

**<»>•'      Batcbeloe  v.  Bigo.  M.  T.  1772.  K.  B.  3  Wils.  319  ;  S.  C.  2  Black.  854. 
*^™""^      S.  P.  Per  Grose  J.  in  Weedon  v.  Timbrell.  T.  T.  1793.  K.  B.  5  T.  R.  S6l. 
idoStm  In  an  action  of  trespass  and   assault  against  the  defendant  for  crim.  con. 

In  tre»-      ^^'^^  ***®  plaintifl''s  .wife,  per  quod  consortium  amisit ;  the  jury  gave  one  pound, 
pus  for*     eleven  shillings,  and  sixpence,  damages,  and  there  was  no  certificate.     The 
eriiD.con.a  pf othonotary  having  taxed  full  costs   for  the  plaintiff,  a  rule  was  obtained  to 
verdict       gho^  cause  why  this  taxation  should  not  be  set  aside,  because  it  was  alleged, 
^n40#.  this  action  fell  within  the  provision  of  the  statute  22  &  23  Chas.  2.  whereby 
carrieefail  the  plaintifl*,  there  being  no  certificate  of  the  sufficient  proof  of  an  assault  and 
eoeU;aJ*>    battery,  could  have  no  more  costs  than   damages,  the  latter  being  under  forty 
^^J"'^****  shillings.     For  the  plaintiifl*  it  was  argued,  that  this  was  not  an  action  of  as- 
iwteeitify!  ^^"It  and  battery,  but  of  assault  only ;  for  though  it  was  laid  in  the  declaration, 
that  the  defendant  with  force  and  arms,  dec.  had  made  an  assault  upon  the 
plaintiflr*s  wife,  yet  the  words  assault  and  force  and  arms,  were  mere  words 
of  course,  and  only  matter  of  form.     The  gist  and  substance  of  the  action  was 
the  criminal  conversation,  and  therefore  the  wife  was  not  joined ;  and  be- 
sides that,  no  battery  was  laid  or  charged  in  the  declaration.     And  of  this 
opinion  were  the  Court,  and  said  that  this  was  an  action  of  trespass  in  nature 
of  an  action  upon  the  case,  for  the  special  damage.    Rule  discharged  with  costs. 
See  Cro.  Jac,  502;  2    T.  R.  167;  3   Wils,   18;  3  Burr.  1878;  6  East. 
.      ,        248.  387  ;  2  N.  R.  476. 

tnemeot,  fl|1ltlft0C  l9OS0t00{On *  See  tit.  Cavcnant ;  Ejectment;  Nuisance; 
jSi  lo"  Watercourse  ;   Way. 

toirtedf     8nibfttC»eiHent     See  also  tit.     Libel ;  Newspaper, 
h^najids  1.  Delany  v.  Jones.  T.  T.  1802.  K.  B.  N.  P.  4  Esp.  191. 

with  a  An  advertisement  was  inserted  by  the  defendant  in  a  newspaper,  offering 

invMtira*  *  reward  of  ten  guineas  to  any  one  who  could  give  information  whether  the 
ting  ft^tct  plaintiff  (describing  him)  was  married  previous  to  nine  o'clock  on  the  morning 
in  which  of  the  1st  August,  1799.  It  was  contended  for  the  plaintiff  that  this  was  libellous, 
the  adver-  as  meaning  to  impute  bigamy  to  him ;  it  was  on  ihe  other  hand  argued  for  the  de- 
terated"'  ^©0^*°^  ^^^^  it  was  put  in  by  the  plaintiff's  wife  to  procure  information  as  to 
is  notlibel- ''''^*^^^®*^  *^®  plaintiff  had  another  wife  living.  In  summing  up  to  the  jury,  Lord 
lone.  Ettenborough  left  them  to  say  quo  animo  it  was  published  ;  if  it  was  to  impute. 

r  302  1   ^^S^^y  ^^  ^^®  plaintiff  it  was  libellous  ;  but  if  fairly  put  in  by  the  wife,  for 
B  t  "ft     ^^®  pnipose  snggested,  that  it  was  not  so.     Verdict  for  defendant. 
contain  2.  Brown  v,  Croome.  M.  T.  1817.  N.  P.  2  Stark.  297. 

nnnecee-  Action  for  libel.  It  appeared  that  a  commisson  of  bankruptcy  had  been 
ZZ''^  sued  out  against  the  plaintiff,  and  the  libel  complained  of  was  contained  in  an 
on  the"  advertisement  published  in  a  newspaper  addressed  by  the  defendant  to  the 
plaintiff's  plaintiff's  creditors,  calling  on  them  to  adopt  measures  to  prevent  certain  fa- 
character,  voured  parties  from  deriving  benefit  from  forced  sales  and  bills  of  exchange 
ImteSl'for '  *^^^**°^®*^  ^y  ^^^  plaintiff,  to  give  the  favoured  creditors  an  unjust  preference. 
the  pur-  ^*  ^'^^  objected,  that  as  the  advertisement  was  inserted  for  a  legitimate  pur- 
pose of  pose,  it  could  not  be  deemed  a  libel.  But  Lor4  Ellenhorough  was  clearly  of 
«»lhng  his  opinion,  that  although  the  advertisement  had  been  inserted  with  the  avowed 
toffethe?  intention  of  convening  a  meeting  of  the  creditors  with  the  design  of  consult- 
Ibra  legi-  '*^  upon  the  measures  proper  to  be  adopted  for  their  own  security;  yet  if  the 
ttmate       legal  object  could  have  been  attained  by  means  less  injurious,  the  publication 

pnrwye,  it  ^^as  a  libel. 

If  alibcL  ■ 
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flmbCCC*  See  tit.  Bills  of  Exchange  and  Promissory  Noiss, 
SUVbOtdtC*  See  tit.  Barrister  ;  Mandamus, 

aw  Tolnntatrm  Bomfnf.  See  tit.  Copyhoid. 

■  .  ■■■■IMWI  — * 

£nibObll90tl«  See  tit.  Simony. 

I.  OF  PRESENTATJVE  ADVOWSONS,  APPENDANT  AND 
IN   GROSS,  p.  303. 
II.  OF  DONATIVE  ADVOWSONS,  p.  305. 

III.  OF  COLLATIVE  ADVOWSONS,  p.  307. 

IV.  OF  THE  TRANSFER  OF  ADVOWSONS,  p.  307. 
V.  OF  APPROPRIATIONS,  p.  318. 

VI.  OF  UNIONS,  p.  321. 
VII.  OF  PRESENTATION,  ADMISSION,  INSTITUTION,  AND 
INDUCTION,  p.  325. 
VIIL  OF  THE  REMEDIES  CONNECTED  WITH  ADVOWSONS. 

(A)  QUARE  IMPEDIT. 

(a)  When  maintainable^  p.  335.  (b)  Pmocbss^  pleadings^  and  evidenco^  p* 
SS6.     (e)  l>amages,  judgment^  and  costs,  p.  352. 

I.  OF    PRESENTATIVE    ADVOWSONS,*   APPENDANTt  AND   [303] 

IN  GROSS.f 

1.  JIbtnolds  v.  Blake.  £.  T.  1696.  K.  B.  3  Salk.  25  ;  1  Ld.  Raym.  198 ;  S. 

C.  3  Lev.  437.  AJmssur 

In  a  quare  impedit^  the  Court  was  of  opinion,  that  where  the  owner  of  u  grant.  §t 
manor  to  which  an  advowson  was  appendant,  accepts  a  fine  of  the  advowson,  ****|'''*' 
with  a  grant  and  render  back  of  every  second  turn  ;  now  for  such  turn  the  ad-  JJ,     J^^ 
Yowson  is  in  gross,  but  for  other  turns  the  appendancy  still  continues.    But  if  appenden- 
a  man  levy  a  fine  of  the  advowson,  and   accepts  a  grant  apd  render  of  every  cy  of  an 
other  turn,  the  appendancy  is  destroyed,  because  there  was  an  instant  of  time  ■^^•^■®°* 
in  which  it  became  severed.     So  where  there  are  two  coparceners  of  a  manor,  Ontbepar- 

•  An  avdvowson  is  a  rijrht  which  a  man  has  of  noininalinjr  a  proper  person  to  fulfil  the  da-  "*'®"  ***■ 
ties  and  to  receive  the  prolUd,of  an  ecclnsiastical  benefice.  Anciently ,the  bishop  had  the  sole  ™*''®'i  " 
cure  of  iouli  throughout  hia  whole  district,  and  recdved  all  the  profits,  which  he'and  the  *"  ■"▼ow- 
clergy  distributed  into  four  parts  ;  one  to  th«;  bishop  to  maintain  hospitality,  and  support  ****^,^  *?' 
the  clergy  residing  with  him  ;  one  for  the  buildinjT  and  repairing  of  churches ;  one  for  the  ^*P  ^^ 
poor;  and  one  to  support  the  inferior  clergy  whom  the  bishop  used  to  send  to  particular  ■    ^?? 
places,  as  his  deputies,  and  to  remove  or  recal  at  his  pleasure.     A  s  soon,  however,  as  tithes  ^  fSP^^* 
were  established  as  a  law,  that  is,  before  or  about  the  time  of  Charlemagne,  it  was  usual 
for  the  bishop  to  allocate  to  his  vicar  or  curate,  in  any  district,  the  whole  or  part  of  the 
tithes  or  other  profits  arising  there.   When  the  feudal  lords,for  the  sake  of  having  divine  ser- 
vice performed  in  their  districts, were  willing  to  alienate  partcf  their  lands  to  the  church,for 
the  purpose  of  building  houses  for  the  parson,  and  providing  a  competent  glebe  for  him, 
andOfor  building  new  churches  where  they  were  wanted,  they  were  allowed  in  return  to 
nominate  a  clergyman  to  the  bishop,  who,  if  he  was  qualified,  was  obliged  to  admit  him. 
These  grants  being  insuflicient  alone  for  the  maintenance  of  a  parson,  were  not  made 
without  tbo  consent  of  the  bish<»p  to  allocate,  in  aid  of  the  glebe,  the  tithes  of  that  pre- 
cinct to  the  use  of  the  parson,  who  now  began  to  have  a  permanent  interest  for  life  in 
his  parish. 

This  was  the  origin  of  presentativo  advowsons,  in  which,  though  a  matter  ecclesiasti- 
cal, tho  lay  patron  was  allowed  tu  have  a  t'Mnporal  and  valuable  interest,  inasmuch  as  ii 
might  serve  as  a  provision  of  one  of  his  children,  or  any  other  relation  that  was  qualified 
for  it  ;  and,  as  at  the  time  that  these  glebes  were  granted  most  fiefs  were  hereditary,  this 
right  of  advowson  presentative  descended  to  the  heir. 

f  The  right  of  presentation,  which  was  oriic-inally  allowed  to  the  person  who  built  or 
endowed  a  church,  became  by  degrees  annexed  to  the  manor  in  whirhlt  was  erected,  for 
the  endowment  was  supposed  to  be  parcel  of  the  manor,  and  therefore  it  was  natural  that 
the  right  of  presentation  should  paos  with  the  manor  from  whence  the  advowson  was  said 
to  be  appendant,  being  so  closely  annexed  to  the  manor,  that  it  will  pass  as  incident  thereto 
by  a  grant  of  the  manor  without  any  other  words. 

An  advowson  is  appendant  to  the  demesnes  of  the  manor,  which  are  of  perpetual  sub- 
sistence and  continuance,  and  not  to  the  rents  or  services,  which  are  subject  to  extinguish- 
ment and  destruction.  See  Mirehouse  on  Advowsons,  7.  et  seq, 

i  Advowsons  in  gross  are  when  they  exist  as  personal  rights,  independent  of  any  cor- 
pereal  hereditament.  Hill  y.  Grange,  Plow.  Rep.  170.  Except  in  a  few  cases,  an  advow- 
son in  gross  can  never  be  appendant  again.  See  1  H.  Bl.  496 ;  1  Salk.  24 ;  2  Salk.  560 ; 
and  Mirehouse,  15. 
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to  which  an  advowson  is  appendant,  and  they  make  partition  of  tlie  uafior, 
without  taking  notice  of  the  advowson,  at  every  other  turn  it  is  still  appen* 
dant ;  but  if  there  had  been  any  express  exception  of  the  advowson  it  would 
then  be  in  gross.  So  if  coparceners  make  a  partition  of  the  manor,  and  the 
demesnes  are  assigned  to  one,  and  the  services  to  another,  the  manor  is  de- 
stroyed, and  the  advowson  becomes  in  gross  ;  but  if  on  partition  the  advow- 
son is  allotted  to  one  coparcener,  and  the  manor  to  which  it  is  annexed  to  the 
other,  and  after  one  dies  without  issue,  by  which  the  law  unites  them  again, 
the  advowson,  which  was  once  severed  and  became  in  gross,  is  now  become 
again  appendant.     See  1  Jnst,  1224;  6  Rep.  64;  8  Rep.  796. 

[  304  ]  2.  Rex  v.  the  Bishop  of  Chester.  H.  T.  1696.  K.  B.  1  Ld.  Raym.  302. 
A  rever-  Tenant  in  tail  of  a  manor,  to  which  an  advowson  is  appendant,  reversion 
•ion  of  a  to  the  queen  in  fee,  tenant  in  tail  commits  treason  ;  then  the  queen  in  rever- 
which  an  **^°  usurps  ;  by  this  the  Jidvowson  is  in  the  queen  in  gross  ;  afterwards  tenant 
advowson  '°  ^^^^  is  attainted,  the  advowson  is  become  appendant  again,  for  the  appen- 
!■  append-  dancy  was  not  destroyed  by  the  usurpation  ;  for  though  it  was  severed  from 
*"*>  ^  the  estate  tail,  yet  it  was  not  severed  from  the  fee  ;  then  by  the  attainder  the 
then^he  ®*^*®  ^^'^  '^  wholly  extinct,  and  the  queen  is  seised  in  her  reverters  As  if 
particular  there  is  tenant  for  life  of  a  manor  to  which  an  advowson  is  appendant,  the  re-* 
offtate that  version  in  fee  to  B.  B.  usurps  upon  the  tenant  for  life;  the  advowson  is  be- 
•*•*•'"  come  in  gross;  but  if  the  tenant  for  life  dies,  it  is  become  appendant  again. 
Sv^ion       ^««  ^^*-  ^23;  Sir  William  Elvis's  case. 

is  become  3.  The  King  v.  the  Bishop  or  Chester.  E.  T.  1696.  K.  B.  3  Salk.35;  S.C.I 
■^J'^*?-  Ld.  Raym.  294  ;    Skin.  651. 

J!*°  ^^  '  In  quare  impedit  it  was  holden  by  Lord  Holt,  C.  J.  and  assented  to  by 
•erved^'*  the  Court,  that  where  an  advowson  is  appendant  to  a  manor,  and  the  patron 
only  con-  mortgages  the  manor  in  fee,  excepting  the  advowson,  the  advowson  is  in 
ditionally,  gi'oss,  unless  the  money  is  actually  paid  at  the  day  ;  in  which  case  it  becomes 
as  in  the  again  appendant,  and  if  it  is  p:iid  after  the  day,  though  it  may  be  appendant 
mortffaffe  ^"  reputation,  and  may  pass  by  the  name  of  an  advowson  appendant  in  a  grant 
it  wiljbe  '  or  other  conveyance  ;  yet  in  fact  the  appendancy  is  destroyed,  the  advowson 
re-uoited   having  been  once  legally  severed  from  the  manor  by  the  act  of  the  party. 

tJ^eondi-  '^•^'2*  v-  THE  Bishop  op  Chester,  Pierce,  and  Cook.  H.  T.l696.K.B.2Salk. 
tionisper-  560  ;  I  Ld.  Raym.  292. 

formed.  In  quare  impedit^  the  plaintiff  declared  that  Queen  Elizabeth,  on  the  14th 

Botwhen  day  of  February,  in  the  12th  year  of  her  reign,  was  seised  of  the  advowson  of 
an  advow-  g_  ^^  ^^  ^^^  grosso,  and  presented  S.     That  the  queen  died,  and  it  descen- 
danfSii"'  ^®^  ^^  King  James,  and  he  was  seised  ut  de  grosso;  so  to  King  Charles,  and 
been  pre-    he  was  seized  ut  de  grosso,  and  presented  to  W.  and  that  afterwards  W.  died, 
sented  to   and  one  J.  Pierce,  nonhabensjus,  sed  usurpando, prasentavit  Metcalfe.  That 
ai  M*^^-"  ^^^^  Charles  I.  died  seised,  and  it  descended  to  King  Charles  II.     Defen- 
Towso^  in  ^*"^  pleaded  that  King  Charles  I.  was  seised  in  gross,  but  that  he,  after  his 
£roM,  it     presentation  of  W.  by  letters  patent,  granted  the  advowson  to  one  T.  adtunc 
cannot       armigero  postea  militi.     Et  quod  prcedicto  tf.mpore  quo  P  ierce  is  supposed  to 
ever  beap-  hay^  usurped   super  dominum  regent,  ipse  idem  Pierce  usurpavit  super  diet.. 
affain.        ^*  ^t  ^^^  presented  Metcalfe,  et  quod  postea,  the  said  T.  released  the  ad- 
vowson and  his  right  therein  to  him  the  said  J.  Pierce  and"  his  heirs,  and  tra- 
versed the  dying  seised  of  King  Charles  I.     Oyer  was  prayed  of  the  letters 
patent,  which   recited,  that  Queen  Elizabeth,  in  the  13  year  of  her  reign, 
granted   the  manor  of  B.  with  the  advowson  adinde  spectan'  to  the  Earl  of 
Warwick,  and  that  the  said  manor  was  come  to  T.  knt.  sciatis  igitur  nos  de- 
[  S05  ]   disse  et  concessissc  prafato,   T.  mil  advocationem  ecclesi(B  predict* ;    and, 
upon  demurri^r  to  the  plea.     Judgment  was  given  in  K.  B.  for  the  king,  and 
a  writ  of  error  brought ;  and  thereupon  it  was  objected,  that  the  advowson 
which  the  king  meant  to  pass  was  an  advowson  which  Queen  Elizabeth  gran- 
ted to  the  Earl  of  Warwick;  and  that  the  grant  to  the  Earl  of  Warwick  was 
void  ;  for  the  queen,  anno  12  regni  sui,  being  seised  of  this  advowson  ut  de 
grosso,  could  not  anno  13  grant  this  as  an  advowson  appendant,  and  that  this 
is  admitted  by  the  defendant.     And  if  this  was  advowson  in  gross,  and  so  de- 
scended to  Charles  I.  his  confirmation  or  grant  to  T.  upon  a  supposal  wherein 
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h6  was  deceived,  wUl  be  void,  and  that  the  said  T.  in  the  letters  patent,  and 
the  T.  in  the  grant,  appeared  to  be  different  persons.  On  the  other  side  it 
was  argued,  that  the  queen  might  be  seised  of  it  as  appendant  when  she  gran- 
ted it  to  the  Earl  of  Warwick,  for  she  might  have  the  advowson  again  after  the 
grant  to  the  Earl  and  then  present ;  and  that  the  Court  ought  to  intend  every 
thing  to  make  the  king's  grant  good.  Judgment  for  the  plaintiff.  See  Wats. 
C.  C.  Jj.  c.  7.  68;  Rex  v.  the  Bishop  of  Rochester,  1  Mod.  195;  8.  C.  2Mod. 
1;  3  Keh,  412. 

II.  OF  DONATIVE*  ADVOVVSONS. 

1.  Ladd  v.  WiDDOWS.  M.  T.  1702.  K.  B.  2  Salk.  541 :   S.  C.  3  Salk.  140  ;  S. 

C.  2  Ld.  Raym.  989.  not  S.  P. 
Upon  a  motion  for  a  now  trial  in  a  quare  impedit^  whether  the  church  was  ^  preieii- 
donative  or  presentative,  evidence  was  offered  of  several  presentations  ;  andutivemay 
the    Court  f  ( Holt  J    C.J.  Viud  Powell,  J,)  held,  that  though  a  presentation  destroy  an 
might  destroy  an  impropriation,  yet  it  could  not  destroy  a  donative,  because  j^P'^Jpn*- 
the  creation  thereof  was  by  letters  patent,  whereby  land  is  settled  to  the  par-  j/q^  dwa- 
son  and  his  successors,  and  he  to  come  in  by  donation.     See  1  Inst.  344;  P,  tive. 
Ai.  B.  35;   Cro.  Jac.  63. 

2.  3  Salk.  140. 

Donatives  are  either  by  royal  foundation,  or  by  royal  licence,  as  by  origi-  Donstivea 
nal  agreement  with  the  ordinary,  but  after  it  is  established  the  ordinary  hath  never 
nothing  to  do  with  it ;  it  is  visitable  by  the  patron's   commisioners  ;  it  must  1«P"«>  bjot 
be  resigned  to  the  patron  ;  no  lapse  can  occur.     But  per  Holt,  C.  J.     The  **'*  ^^' 
ordinary  hath  a  power  as  to  the  parson,  though  not  to  the  place  ;  for  if  the  by  ocdeZ- 
parson  marries  without  a  licence,  or  commits  any  misdemeanor,  the  ordinary  astical 
may  punish  him  in  that  respect,  but  he  cannot  regulate  the  seals  in  the  church  ;  ceoiuree, 
and  if  the  patron  will  not  present,  the  ordinary  may  compel.     The  parson  is  ^^^'""P^ljbe 
exempted  from  attendance  at  visitations.  See  1  Inst.  344;  2  Inst.  122;   CVo.  ^n  the 
Jac.  63.  515;  Rex  v.  the  Bishop  of  Chester,  1  T.  JR.  396;  iGeo.l,  st.2.  c.lO.  chnreh. 

3.  3  Salk.  141.  [  306  ] 
The  incutabent  of  a  donative  was  cited  in  the  spiritual  court  to  take  a  li-Botthey 

ceace  from  the  bishop  to  preach,  and  the  pretence  was,  that  it  was  a  chapel,  ^fo.  not 
and  that  the  parson  was  a  stipendiary.     Per  Cur.  If  it  is  a  donative,  and  the  3**1^**'* 
bishop  will  visit,  a  prohibition  shall  be  granted.     See  1  Mod.  90.  hubop ; 

4.  CoLEFALL  V.  Newcomb.  M.  T.  1704.  K.  B.  2  Ld.  Raym.  1205. 
A  minister  of  a  donative  was  libelled  in  the  Ecclesiastical  Court  for  not  ;^]t||og^|, 
reading  the  whole  service,  but  leaving  out  what  parts  of  it  he  thought  proper  ,  if  the  par- 
and  for  preaching  without  licence.     A  prohibition  was  moved  for  upon  a  sug-  "on  of  a 
gestion  that  the  church  was  a  donative ;  and  it  was  argued  that  donatives  were  u^****-!* 
exempt  from  the  jurisdiction  of  the  ordinary,  and  that  it  was  a  lay  thing,  and  of  Mymtv* 
the  bishop  could  not  visit  it ;  and  that,  if  the  incumbent  was  guilty  of  heresy,  demeanor, 
the  ordinary  could  not  meddle  with  him,  for  the  parson  was  privileged  in  respect  ^b®  Eccle- 
of  the  place  ;  but  the  patron  might,  by  comoiission,  examine  the  matter,  and  nJuif™ 
upon  cause,  deprive  him  ;  Yelv.  61.  62.  Fairchild  v.  Gaire ;  2  Cro.  63.  S.  punish 
C.  ;  and  Co.  Lit.  344.  that  the  founder  shall  visit  them ;  and  Bro.  PramU'  Dim,oribr 
nire,  21.  to  the  same  purpose.     But  per  Cur.  There  is  a   difference  where  omittinjr 
the  suit  in  the  Ecclesiastical  Court  is  in  order  to  deprivation,  and  where  only  jjJJ™  ^ 
for  reformation  of  manners  ;  in  the  first  case  the  Court  will  prohibit,  but  not  prmicbiD^ 
in  the  last ;  and  therefore,  if  in  this  case  the  spiritual  court  proceded  to  de-  without  a 
privation,  the  Court  would  prohibit  them,  but  not  till  then.   See  12  Mod.  640;  lic«nco» 
3  Salk.  141;  3  Wils.  361.  not  orT*' 

*  An  adyowBon  donative  is  when  the  king,  or  any  sobject  by  his  licence,  founds  a  church  ceed  tode* 
or  ehapel,  and  ordains  that  it  shall  be  merely  in  the  gifl  or  disposal  of  the  patron,  subject  privation, 
to  his  visitation  only,  and  not  to  that  of  the  ordinary,  and  vested  absolutely  in  the  clerk 
by  the*patron*8  deed  of  donation,  without  presentation,  institation,  or  induction.  Lord 
Coke  says,  that  if  the  patron  of  a  donative  doth  once  present  to  the  ordinary,  and  his  clerk 
is  admitted  and  instituted,  the  church  is  by  that  means  become  presentative,  and  ^hall 
never  after  be  donative.  See  1  Inst.  344 ;  F.  N.  B.  42 ;  2  BL  Com.  22.  25 ;  Seld.  on  Tithes, 
eb'  12.  392 ;  Cro.  Jac.  63 ;  3  Salk.  140 ;  3  Wils.  355. 
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5.  The  ATTORNEr*GENEHAL  T.  THE  BrsHOP  OF  London.  £.  T.  1692.  K«  B* 

4  Mod.  213. 
The  pre-  P^r  Cur,  If  the  incumbeDt  of  a  donative  be  made  a  bishops  the  king  shall 
■entatioo,  not  present,  because  such  a  promotion  does  not  create  an  avoidance  by  ces- 
on  an  in-  ^\qj^  f^^  jj^g  incumbent  is  the  creature  of  the  founder,  and  is  not  subject  to 
of  a  dona-  ordinary  and  episcopal  visitation.  This  must  be  addmitted  to  be  law  ;  but 
live  being  yet,  if  an  incumbent  of  a  donative  be  made  rector  by  act  of  parliament,  then 
made  a  the  king  has  a  prerogative  to  present  upon  the  promotion  of  such  rector. 
doe»°not         ^*^  Vaugk.  18;  2  Roll.  Ab,  344;    Wiitrh.  91;  Hob.  143;  1  T.  R.  1399. 

tfaJkhr^*"  ^^^'  OF  COLLATIVE  ADVOWSONS. 

•'        [An  advowson  collative  is  where  the  bishop  and  patron  are  one  and  the 

L  ^^'  J   same  person,  in  which  case  the  bishop  cannot  present  to  himself;  but  he  does 

by  one  act  of  collation,  or  conferring  the  benefice,  the  whole  that  is  done  in 

common  cases,  by  both  presentation  and  institution.     Set  2  BL  Conu  22  ; 

1  InsU  344 ;  6  Co.  Rep.  50.  a ;  Hob.  242.  301 ;  Morehouse.  40.] 

IV.  OF  THE  TRANSFER  OF  ADVOWSONS, 
Rex  v.  THE  Bishop  of  Rochesteiv  and  Sir  Francis  Clark.  H.  T«  X67S. 
C.  P.  2  Mod.  1  ;  S.  C.  1  Mod..  195  ;  S.  C.  3  Keb.  412. 
The  kinf  Upon  quare  impedit  a  special  verdict  was  founds  viz.  that  the  king  being 
beinff  seiii- seized  in  fee  of  the  manor  of  Ley  horn,  in  the  county  of  Kent,  to  which  the 
edofama-  advowson  of  the  church  of  Leyhorn  is  appendant,  (which  manor  came  to  him 
"^^h'ch  an  ^^  ^^®  dissolution  of  the  monasteries,  having  been  part  of  the  possessions  of 
advowson  ^he  abbot  of  Gray  Church,)  granted  the  manor  to  the  Archbishop  of  Canter- 
is  appur-  bury  and  his  successors,  saving  the  advowson;  afterwards  the  church  being 
tenant,  void,  the  king  presents  J.  S.  The  archbishop  of  Canterbury  grants  the  ma- 
Iraebo^  nor  and  the  advowson  to  the  king,  his  heirs  and  successors,  which  grant  is 
fore  held  confirmed  by  the  dean  and  chapter.  The  king  grants  the  manor,  with  the 
by  an  ab-   appurtenances,  and  this  advowson,  (naming  it  in  particular,)   ^*  which  lately 

botjgrants  jj^  belong  to  the  archbishop  of  Canterbury,  and  to  the  abbot  of  Gray  Church, 

tliemanor,  >        ai.  '.u     n       •   m  n^  i-  •         •       •  i 

without      together  with  all  privileges,  profits,  commodities,  &;c.  in  as  ample  manner  as 

^eadvow-  they  came  to  the  king's  hand  by  the  grant  of  the  archbishop,  or  by  colour  or 
son,  to.a  pretence  of  any  grant  from  the  archbishop,  or  confirmation  of  the  dean  and 
bishop,  chapter,  or  by  surrender  of  the  late  abbot  of  Gray  Church,  or  as  amply  as 
grants'  ^^^^  ^^®  now,  or  at  any  time  were,  in  our  hands,  to  Sir  Edward  North  and  his 
both  the  heirs,"  &c.  The  question  was,  whether  the  advowson  passed  by  this  grant? 
manor  and  Per  Cur.  It  is  a  well  established  rule,  that  where  different  constructions 
tiJiiI*  k***^  may  be  made  of  the  king's  grant,  then,  for  the  honour  of  the  crown  and  the 
A  grant  henefit  of  the  subject,  such  construction  ousrht  to  be  made  that  the  royal  <har- 
aiter-  ter  may  take  effect,  as  it  is  never  the  king's  intent  to  make  a  void  grant ; 
wards  and  in  like  manner,  if  the  king  be  misinformed,  but  not  deceived,  as  if  he 
made  by  grants  a  manor  or  advowson  adeo  plene,  as  he  by  any  means  had  it  csidam 
the  manor  orchiepiscopo,  where  the  archbishop  had  the  manor  but  not  the  advowson,  it 
with  the  will  be  a  good  grant,  for  the  general  words  adeo  plenty  as  the  king  by  any 
appurte-  ways  had  it,  are  sufiicient  to  pass  the  advowson.  See  1  Co.  52.  a ;  Moor^ 
nances,      g^g .     ^^    ^^^^    334.   //^^     ^jq  ,   ^^    q^    c^q.  g    Jioll.    186;     1     Bulst. 

^(Sd^w-  4;  Cro.  Car.  34  ;  1  And.  148 ;  Yelv.  42  ;  3  Leon.  162  ;  10  Htn.  4.  pL  3. 
•on,  and  29.  Edw.  3.  pi.  71.  b.  ;  21  Edw.  4.  pi.  41)  ;  33  Hen.  7-  pi-  6;  .36  Hen.  8. 
de«!ribingp/.  1  .    33  Hen.  6.  pi.  37  ;   8.  Edw.  4.  pi.  11.  12  ;    2  Co.  54 ;    Dyer.  350; 

M^V^me?  ^^  ^^-  ^^-  ^'    2  ^'**'-  ^^^  5   ^  ^'^"-  2-  />^-   2  ;    1   And.   148  ;  Plowd.  192  ; 

ly  belong' ^<^*-  ^0 ;    10    Co.  113  ;   Cro.  Car.  548;    6  Co.  7 ;    Cro.  Jac.  48;  8  Co. 

ingtothe   167;    Co.  Lit.  121  ;   2  Roll.  125;  Moor.  421;    2  Ro.  Ab.  185  ;    1  Ro.  Rep. 

abbot,  and  62  ;   Chitty^jun.  on  the  Prerogatives  of  the  Crown. 
lately  to  o  ^ 

thobishop,  Rex.  v.  THR  Bishop  of  Dcrham,  the  Cn.vxcELLOR,  Master,  anb  Scholars 

passes  the  qF  CAQftBRIDGE,    EoWARD    FeXWICK,    JoHN  WaRD,    AND    EdWARD    FeN- 

adowaon.  w\qk,  jun.  clerk.     M.  T.  1720.  C.  P.  1  Comyn.  360. 

Upon  a  quare  impedit^  in  which  the  Attorney- General  declared  quod  Eliz» 

[  308  ]   Regina  seisif  de  ecclesia  de  SimondOoume  in  Com*  Northum*  ut  de  uno  ffros' 

sa  injure  corona  prcssentav*  J.  Hodges  quodque  advocatio  descendsbat  Jac^ 
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[309] 
b9  Pfimo^  et  qui  super  mortem  J  Hodges  prasentavit  Cuthbert  Ridley  ;  and 

that  from  him  it  descended  to  King  Charles  the  First,  who,  upon  the  death  of  The  grant 
llidle^,  presented  William   Kembor,  and   from  him  it  descended  to  King  ofa  manor, 
Charles  the  Second ;  and  upon  the  death  of  Kember,  John  Ripon,  and  Tho-  ^J^**  *^ 
mas  Allgood,  by  usurpation,  presented  Majors  Algood  ;  that  the  advowson  gone* 'ac 
descended  to  King  James  the  Second,  and  that,  upon  his  abdication,  to  King  thereanto 
William  aad  Queen  Mary ;  and  that,  upon  the  death  of  Allgood,  the  chan*  attached, 
-cellor,  masters,  and  scholars  of  Cambridge,  by  usurpation,  presented  William  d<>®^  "«* 
Stainforth  ;  that  afterwards  the  advowson  descended  to  Queen  Anne,  and  advowaon* 
from  her  to  his  present  Majesty  King  George,  to  whom,  upon  the  death  of  severed  in 
Stainforth,  the  right  of  presentation  appertahied.     The  bishop  pleaded  that  ancient 
he  claimed  nothing  but  as  ordinary.     Edward  Fenwick,  sen.  pleaded,  that  **^f**  ^^\' 
Queen  Elizabeth  was  seised  of  the  manor  of  Waik,  to  which  the  church  of  jn^^  ^^ 
Symondbourne  was  appendant,  and  presented  Hodges;  and  that  the  manor  of  appendant 
quod,  &c.  descended  to  King  Janves  the  First,  who  presented  Ridley;  and  to  the  ma- 
by  letters  patent  dated  the  llih  Januar}',  in  the  11th  year  of  his  reign,  grant-  ''°'' 300 
ed  the  said  manor  cum  pertin'  to  Elizabeth  Howard,  wife  of  Theophilus  Lord  gjnc^. 
Howard,  afterwards  Earl  of  Suffolk,  and  her  heirs ;  and  that  upon  the  death 
of  Ridle}^,  the  Earl  of  Suffolk,  in  the  right  of  his  wife,  presented  Kember,  and 
the  manor  descended  to  James  Earl  of  Suffolk;  who  by  indenture  dated  the 
9th  July,  1664,  enrolled  and  bargained  and  sold  to  Sir  FVancis  Radcliff,  after- 
wards Earl  of  Derwentwater,  in  fee  ;  who  by  deed  dated  the  4th  September, 
1665,  granted  the  next  avoidance  to  J.  Ripon  and  Thomas  Allgood ;  who, 
upon  the  death  of  Kember,  presented  M.  Allgood ;  and  that,  by  the  statute  3 
Ja.  1.  cap«  5.  the  University  shall  present  to  the  benefice  of  a  recusant  con- 
vict, and  that  the  Earl  of  Derwentwater  bein?  a  convict,  upon  the  death  of 
Allgood,  the   University  presented  William  Stainforth ;  that  the  advowson 
descended  to  James  Earl  of  Derwentwater,  who  by  indenture  dated  the  15th 
of  August,  12  Anne,  granted  the  next  avoidance  to  the  defendant  Edward 
Fenwick,  sen.  to  whom  tho  presentation,  upon  the  death  of  Stainforth,  be- 
longed ;  &c.  absque  hoc,  that  Queen  Elizabeth  was  seised  in  gross.    Edward 
Fenwick,  jun.  pleaded  that  he  clahned  nothing  but  upon  tho  presentation  of 
Edward  Fenwick,  sen.     The  chancellor,  masters,  and  scholars  of  the  Uni- 
versity of  Cambridge  pleaded,  that  Edward  the  Second  was  seised  of  the  ma- 
nor of  Wark,  ad  quod,  &,c.  that  it  descended  to  Edward  the  Third,  who,  by 
letters  patent  dated  the  9th  of  May,*25  Edward  3.  granted  the*  advowson  to 
the  warden  and  college  of  tho  chapel  of  Windsor,  and  their  successors,  and  so 
decreed  the  advowson  to  Queen  Elizabeth,  who  presented  Hodges;  and  upon 
his  death  King  James  the  First  presented  Ridley,  and  having  the  manor  of 
Wark  also,  he,  by  letters  patent  dated  the  12th  January,  in  the  11th  year  of 
his  reign,  granted  tof  iV  castr^  honor  et  matter''  de  Wark  6fc,  ac  omnes  advo^ 
cation*  S^c.  omnium  et  singular^  ecclesiar^  Sfc.  infra  Com'*  S^^c,  in  eodem  Litf 
LaV  specijicat  vel  alibi  prced^  maner^  Sfc,  spcclan''  pertin'*  S^c,  out  ut  memb* 
Src.  unquam  ante  tunc  habiV  cognif  repuiaV  £^c,  to  Elizabeth,  the  wife  ot 
Theophilus  Lord  Waldon,  heir  apparent  to  the  Earl  of  Suffolk,  and  her  heirs, 
by  which  she  was  seised  of  the  nmnor  and  of  the  advowson  ;  and  upon  the 
d^ath  of  Ridley  presented  Kember,  and  so  derived  the  advowson  to  Edward 
Earl  of  Derwentwater,  who  being  a  recusant  convict,  the  University,  upon 
the  death  of  Allgood,  presented  Stainforth,  and  then  derived  the  advowson 
to  James  Earl  of  Derwentwater,  an  infant ;  and  that,  by  the  statute  12  Ann. 
sess.  2.  cap.  14.  ^yery  papist  or  person  professing  the  popish  religion,  and 
every  infant  of  such  papist,  not  being  a  protestant,  and  every  mortgagee,  trus- 
tee, &c.  of  such,  is  disabled  &c.  and  the  University  shall  present,  &,c. ;  upon 
which  the  Earl  of  Derwentwater,  not  being  a  protestant,  but  the  son  ofa  pa- 
pist, &rC.  the  presentation  belonged  to  the  University,  who  presented  the  de- 
fendant Ward ;  absque  hoc,  that  King  James  the  First  died  seised  of  the  ad- 
vowson.    The  defendant  Ward  pleaded  that  he  did  not  disturb,  &c.    To  the 
pleas  of  the  bishop,  Edward  Fenwick,  jun.  and  Ward,  the  Attorney- General 
replied,  and  prayed  judgment,  with  a  cessaV  executio,  &c.     To  the  plea  of 
£dvard  Fenwick,  sen.  the  Attorney- General  demurred,  and  for  not  joining 
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ID  demurrer  took  judgment.  To  the  University  plea  the  Attorney- General 
demurred,  aud  showed  for  cause  that  the  traverse  is  not  material,  and  that  the 
defendant  did  not  show  any  title  to  the  advowson,  and  the  University  joined 
in  demurrer.  And  it  was  argued,  that  by  the  letters  patent,  11  Ja.  1.  the  ad- 
vowson of  Simond bourne  did  not  pass,  for  it  is  not  expressly  named  in  the  pa- 
tent ;  and  by  the  stat.  17  Edw.  2.  Pfocrof.  Regis,  c.  15.  an  advowson  append- 
ant does  not  pass  by  the  grant  of  a  manor  cum  pertin*  if  it  be  not  expressly 
mentioned.  And  though  it  is  admitted  by  the  pleadings,  that  this  advowson 
was  appendant  to  the  manor  of  Wark  in  the  time  of  Edward  the  Second,  and 
the  grant  by  the  letters  pattent  is  intereaP  of  the  manor  of  Wark  with  all  ad- 
vowsoDs,  Sccpende^  aut  ut  membr*  parcel  eorundum  maner*  S^c,  unquam  ante 
hac  hahif  cogniV  accepV ;  occupaV  usitaV  reputaV  existeii*  Sfc.  These 
words  cannot  pass  an  advowson  severed  from  the  manor  300  years,  though  it 
was  ante  tunc  appendant  to  the  manor ;  and  of  that  opiniola  was  the  court, 
therefore  judgment  was  given  for  the  King. 

3.  WoLFERSTAN  V.  THE  BiSHOP  OF  LiNCOLN,    AND  WHITEHEAD.   T.   T.   1763, 

C.  P.  2  Wils.  174 ;  in  error,  3  Burr.  1504  ;  S.  C.  1  Blac.  490. 
-,  In  quare  xmpedit  to  permit  the  plaintifi',  who  was  the  grantee  of  the  advow- 

of  th^cxt  '^°  '°  ^®®»  *^  present  the  north  mediety  of  the  church  of  G.  S.  in  the  county 
presenta-   of  L.     The  declaration  set  forth  for  a  grant  of  the  advowson  made  to  the 
lion,  or  of  plaintiff  in  fee  by  the  persons  seised  of  it,  viz,  on  the  9th  of  November,  1759- 
an  advow-  jj  ^^^^  ^^  foj-jj^  ^j^g  statute  of  21  Hen.  2.  c.  13.  s.  9.  against  pluralities,  and 
•fUr'tbe    stated  the  facts  necessary  to  show  his  right  to  the  action,  viz.  that  G.  S.  is  a 
church  is  rectory,  a  benefice  with  cure  of  souls,  of  above  the  yearly  value  of  8/. ;  that 
actually     T.  G.  the  incumbent,  accepted  and  took  another  benefice,  with  cure  of  souls^ 
▼*?J"*»*"*m«.  the  living  of  S.  and  was  instituted,  admitted,  and  inducted  in  possession 
IvMiJ'the  ♦^f  t^G  same;  that  thereupon  the  plaintiff  presented  J.  H.  to  the  rectory  of  G. 
tiiUeQ  va-   S.  who  tendered  himself  to  the  bishop,  and  was  refused.     The  bishop*s  plea 
cancy,  but  admitted  the  incumbency  of  T.  G.  and  his  acceptance  of  the  living  of  S.  but 
no  ^*P"®     supposed  the  avoidance  of  his  former  church  to  have  been  made  by  his  insti- 
afttT/in-     tution  to  the  second,  on  the  31st  of  October,  1759,  as  the  plaintiff  had  before 
duction  to  alleged  ;  and  then,  by  computing  from  the  institution,  showed  that  six  months 
a  second    elapsed,  whereupon  he  collated  T.  W.  to  it  by  elapse  on  the  20th  of  June, 
'^rslirt*!    ^^^^*     '^^^  replication  specified  the  time  of  T.  G.'s  induction  to  S.  to  have 
I  ^*^  J   been  upon  the  22d  of  December,   165^  and  alleged  that,  upon  the  20th  of 
June,  1760,  the   day  when  the  bishop  collated  his  clerk,  T.  W.  six  months 
from  the  induction  of  T.  G.  to  S.  had  not  elapsed.     The  bishop's  rejoinder 
insisted  upon  the  lapse  incurring  at  the  end  of  six  montlis  from  the  time  of  T. 
G's  institution  to  S.  and  traversed  his  refusal  of  J.  H.  before  he  himself  had 
collated  his  own  clerk,  or  that  J.  H.  had  tendered  himself  to  him  before  he 
had  collated  the  other,  or  within  six  months  after  the  institution  of  T.  G.  to  S. 
To  this  rejoinder  the  plaintiff  demurred,  both  generally  and  specially,  and  the 
bishop  joined   in  demurrer.     The   pleadings  on  the  part  of  the  incumbent 
were  similar  to  those  of  the  bishop.     The  chief  question  was,  whether  the 
church  was  void  upon  the  institution  to  the  second  benefice  or  not  before  the 
induction  to  it,  so  as  the  bishop   could  collate  without  notice,  for  it  was 
not  void  before  induction;  then  the  bishop  had  collated  two  days  too  soon. 
The  case  underwent  several  very  elaborate  arguments  on  this  question,  and 
also  on  an  objection  to  the  statement  of  the  plaintiff's  title,  that  it  appeared 
from  the  day  of  the  date  of  tlic  grant  in  the  count  that  the  benefice  was  vacant 
when  the  grant  was  made,  and  that  the  plaintiff  had  no  right  to  present.  Per 
Cur.  We  are  of  opinion  that  the  day  of  the  date  of  the  deed  of  grant  in  the 
count  coming  under  videlicet,  and  never  having  been  taken  notice  of  again  in 
any  part  of  the  pleadings,  is  totally  immaterial,  and  that  the  plaintiff  has  shown 
a  good  title.     We  are  also  of  opinion,  that  the  church  was  so  void  upon  in- 
stitution to  the  second  living,  that  the  patron  might  present  immediately  there- 
upon if  he  pleased,  but  that  the  bishop  had  no  right  to  collate  by  lapse  with- 
out notice  given  him;  therefore  judgment  must  be  entered  for  the  plaintiff. 
Upon  a  writ  of  error  brought  upon  the  above  judgment.  Per  Cur,  The  lapse 
on  the  avoidance  of  the  former  benefice  does  not  take  place  till  induction  to 
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the  second  ;  we  are  clear  that  a  grant  of  a  next  presentation,  or  of  an  advow 
son  made  af^er  the  church  is  actually  fallen  vacant,  is  a  void  grant  quod  the 
fallen  vacancy ;  but  that  the  fact  is  not  sufficiently  ascertained  upon  these 
pleadings  ;  for  though  it  appears  clear  *'  that  the  grant  was  made  on  the  9th 
Nov.  1759,  still  it  do^  not  appear  at  what  time  T.  G.  was  instituted  to  the 
second  benefice ;"  consequently  the  objection  cannot  be  let  in  **  that  it  was 
vacant  when  the  grant  was  made.'*  It  is  no  where  averred  '*  that  the  grant 
was  subsequent  to  the  avoidance,"  nor  is  there  any  thing  that  appears  upon 
the  pleadings  sufficient  to  support  the  objection.  Judgment  affirmed.  After- 
wards it  was  attempted  to  be  shown,  that  if  an  improper  time  be  alleged  where  [  311  ] 
the  precise  time  is  the  gist  of  the  action,  the  day  under  the  scilicet  is  material ; 
but  Per  Cur,  We  are  still  of  opinion  that  this  objection  can  not  be  got  at 
under  these  pleadings,  for  all  the  pleadings  are  bad,  except  the  plaintiff's  de-^ 
daration.  The  whole  stands,  therefore,  upon  the  declaration,  which  states 
the  conveyance  of  the  right  to  the  plaintiff  to  present  to  be  by  a  grant  made 
on  the  9th  of  Nov.  and  upon  the  face  of  it  shows  a  good  title  in  the  plaintiff 
to  present,  which  stands  alone  and  unanswered.  The  plea,  indeed,  is  intended 
to  raise  the  question,  whether  six  months  should  be  computed  from  the  insti- 
tution or  from  the  induction.  But  the  plea,  and  likewise  the  rejoinder,  are 
both  out  of  the  case,  for  each  of  them  is  bad ;  there  is  a  total  end  of  them  to 
every  intent  and  purpose  whatsoever.  You  canuot,  therefore,  extract  from 
them  a  fact  to  destroy  the  plaintiff 's  title ;  for  they  are  nullities,  and  just  as 
much  so  as  if  they  had  never  been  pleaded  at  all.  Judgment  affirmed. 

4.  GooDTER  St.  John,  Esq.  v.  Lord  Bishop  of  Winchestbr  axsd  Robert 
Hill,  Clerk.  M.  T.  1773.  C.  P.  2  Bl.  Rep.  930. 
On  the  13th  June,  1763,  Sir  T.  G.  in  consideration  of  10,0002.  articled  Oii.wbe- 
to  convey  to  Sir  B.  B.  and  his  heirs,  on  or  before  the  25th  of  March,  1764,  tier  ade» 
the  manor  of  U.  C.  with  the  lands,  tenements,  hereditaments,  and  appurte-  ^JJ"^^^ 
nances,  and  certain  other  lands,  all  in  the  county  of  H.     On  the  30th  of  Oc-  ^JfoJ^Je 
tober,  1762,  the  Hon.  T.  P.  in  consideration  of  7000(.  paid,  and  7000/.  to  be  purchaM 
paid,  covenanted  to  convey  to  the  said  Sir  B.  B.  and  his  heirs,  on  or  before  of  which 
the  25th  of  March,  1764,  the  m^inor  of  A.  &.c.  in  the  county  of  H.  and  the  ^*  ^^\ 
advbwson  of  the  rectory  of  A.  aforesaid.     On  the  10th  of  February,  1764,  ^"^^J^^ 
T.  F.  and  others,  in   consideration  of  2500/.  conveyed   to  the  said  Sir  B.  reetions 
B.  and  bis  heirs,  the  advowson  of  M.  now  in  question,  in  the* county  of  H.  for  com-   ~ 
Sir  B.  B.  being  thus  seised  in  fee  of  this  advowson  of  M.  and  entitled  in  equity  pi^^nff 
to  the  estates  of  U.  C.  and  A.  and  with  the  advowson  thereof,  the  articles  t^ts^ftho 
not  being  then  carried  into  execution,  and  being  seised  of  other  estates  in  the  testator 
counties  of  Stafford,  Suffolk,  Salop,  and  Chester,  un  some  of  which  a  rent  being  then 
charge  of  1000/.  per  annum  was  settled  on  M,  his  wife,  for  her  jointure  ;  and  J»">^«  ©on- 
being  also  seised  of  a  real  estate  in  L.  which  on  the  10th  of  November,  1763,  tbe%ui'- 
he  had  articled  to  sell  to  6.  F.  T.  Esq.  for  2700/.  he  on  the  21st  May,  1764,  ohaseof 
by  his  last  will,  duly  executed,  devised  to  his  wife  and  her  heirs,  6lc^  his  one  td- 
house  in  Brook-street,  all  his  stock  in  the  public  funds,  jewels,  linen^  pictures,  ▼<>JJ*"') 
china,  plate,  and  furniture.     He  also  gave  to  his  said  wife  and  her  heirs  all  ^^^  J[^^. 
the  manors,  messuages,  advowsons,  farms,  &.c.  in  the  county  of  Hants,  for  the  son  for« 
purchase  of  which  he  had  already  contracted  and  agreed  ;  or,  in  lieu  thereof,  merlypuf- 
the  whole  money  arising  from  the  sale  of  his  estate  in  L,  and  such  further  S    "?? 
sum  as  might  be  necessary  to  complete  the  said  contracts  in  truth,  neverthe-  making  «f 
less  to  complete  such  purchases,  and  to  take  conveyances  to  her  and  their  the  win* 
own  use  and  benefit,     lie  also  gave  to  trustees  and  their  heirs  all  his  manors, 
messuages,  advowsons,  farms,  dec.  in  the  counties  of  Stafford  and  Chester,  to 
the  use  of  his  brother  T.  D.  for  life,  with  remainder  to  his  issue,  in  strict  set- 
tlement, and  divers  remainders  over ;  and  after  several  pecuniary  legacies, 
made  his  said  brother  residuary  legatee  of  all  bis  personal  estate.  Per  Cur. 
We  are  unanimously  of  opinion  that  this  advowson  of  M.  did  not  pass  by  Sir 
B.  B.*s  will,  but  descended  to  his  boir  at  law.     The  testator  speaJ^s  only  of 
those  estates  in  H.  which  were  under  contract,  not  those  of  which  the  will 
was  completed.     He  gives  directions  for  finishing  those  contracts,  and  if  ne- 
ver finished,  he  gives  in  lieu  of  them  tho  money  to  arise  from  the  sale  of  his 

28      . 
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L.  estate.  2700/.  which  exactly  tallies  with  the  sums  which  remained  io  be 
paid  for  completing  his  Hampshire  contracts,  viz,  10,000/.  and  17,000/. ;  and 
though  it  is  objected  that,  in  order  to  satisfy  the  word  advowsons  in  the  plu- 
ral number,  this  advowson  must  pass,  for  otherwise  the  testator  had  only  one 
advowson  in  H.  these  seem  to  be  general  words  thro\|ii  in  by  the  drawer  of 
the  will,  and  can  only  convey  what  the  testator  confines  it  to,  those  which  he 
was  then  under  contract  for.  And  we  have  founded  this  opinion  because  the 
same  expression  was  used  by  him  with  regard  to  his  other  estates  in  Cheshire 
and  Staffordshire,  where  he  had  only  an  advowson,  and  hardly  so  much,  be-; 
ing  only  a  nominative  to  a  chapel.  Judgment  for  the  defendant.  Set  post^ 
Hi,  Deuise, 

5.  Barret  AND  another  v.  Glubb  and  another.  H.  T.  1776.C.  P.  2Blac.  1052- 
Altbongh       This  was  a  case  sent  out  of  chancery  on  a  question  whether  the  presenta- 
a  grant  of  tion- was  void,  as  being  on  a  simonical  cortract  1     The  facts  stated  were,  that 
ao  adrow-  ^|j^  plaintiff,  having  notice  that  C.  M.  clerk,  then  incumbent  of  the  rectory  of 
after  the     ^'  *°  ^®  county  of  S.  which  is  a  rectory  with  cure  of  souls,  was  on  his  death- 
charchhas  bed,  and  that  it  was  uncertain  whether  he  would  live  over  the  night,  purchased 
actually     the  advowson  of  the  defendant.    The  incumbent  died  the  next  day,  and  the  pur- 
cantLvoid  ^^^^'^  presented  the  plaintiff  as  his  clerk  upon  that  avoidance.     The  ques^ 
fuoad  the  ^^^  wss,  whether  the  said  presentation  was  void,  as  being  on  a  simonical 
fidlenva-    contract?  Per  Cur.  An  advowson  is  a  temporal  right,  not,  indeed,  jus  ha- 
p»?«y»yj*  bendi,  but  jus  disponendi.     The  exercise  of  that  right  is  by  presentation ; 
u'to'tSe    ^^®  "g^^  itself  is  a  valuable  right,  and  therefore  an  advowson  is  held  to  be 
advowson  assets  in  case  of  lineal  warranty  ;  it  is  real  assets  also  in  the  hands  of  the 
itMlf,  on-  heir ;  and  the  trustee  or  mortgagee  of  an  advowson  are  bound  to  present  the 
less  it  be    clerk  of  the  cestui  que  trust  for  the  mortgagor.*     Thus  far  it  is  a  valuable 
piirchaM.  "6^^»  ^^^  properly  the  object  of  sale.     But  the  exercise  of  this  right  is  a  pub-s 
lie  trust,  and  theiefore  ought  to  be  void  of  any  pecuniary  consideration  either 
in  patron  or  presentee.     It  cannot,  it  ought  not  to  produce  any  profit;  it  is 
not  vested  in  guardian  in  socage^  nor  is  he  accountable  for  any  presentation 
made  during  the  infancy  of  his  ward.     It  has  been  holden,  that  an  advowson 
will  not  pass  by  the  words  commodities,  emoluments,  profits,  and  advantages; 
and  in  quare  impedit  the  patron  could  not,  at  common  law,  recover  damages. 
[  313  ]    Simony  as  such  was  unknown  to  the  common  law,  though  corrupt  presenta- 
tion was ;  but  what  is  or  is  not  simony  now  depends  on  the  statute  of  the  31st 
£liz.  c.  6.  which  did  not  adopt  all  the  wild  notions  of  the  canon  law,  but  has 
defined  it  to  be  a  corrupt  agreement  to  present.     Now  no  conveyance  of  an 
advowson  can  be  affected  by  this  act,  unless  so  far  as  it  affects  the  immediate 
presentation;  and  therefore  a  sale  of  an  advowson,  the  church  being  actually 
vacant,  is  simonical,  and  void  in  respect  to  the  present  vacancy.     But  it  has 
never  been  thought  that  the  purchase  of  an  advowson,  merely  with  a  pros- 
pect, however  probable,  that  the  church  would  soon  become  void,  was  either 
corrupt  or  simonical,  though  by  common  law,  if  a  clerk,  or  a  stranger  with 
'the  privity  of  the  clerk,  contracts  for  the  next  avoidance,  the  incumbent  be- 
ing in  extremis,  it  has  been  holden  tOx  be  simonical.     The  present  case  was 
the  purchase  of  an  advowson  in  fee,  and  no  privity  of  clerk  appears.     The 
church  was  not  actually  void,  but  in  great  probability  of  being  so,  which,  how- 
ever, was  by  no  means  equivalent  to  a  certainty.     We  should  therefore  go 
beyond  every  resolution  of  our  predecessors  to  determine  this  to  be  simony  ; 
for  suppose  this  had  been  the  purchase  of  a  manor  with  an  advowson  ap* 

*  The  general  rule  is,  that  there  may  be  an  equitable  owner  of  an  advowson,  as  cestui 
qmi  trnst,  or  purchaser  before  conveyance  ;  but  a  trustee  or  mortgagee  will  only  have  the 
bare  right  of  presentation,  and  not  of  nomination.  Galley  v.  Selby,  1  Com.  Rep.  343  ;  S. 
C.  I  Stra.  403 ;  and  authorities  cited  Mirehouse.  59.  Where  a  person  mortgages  an  ad- 
vowson, ttltbongh  the  legal  right  to  present  is  transferred  to  the  mortgagee,  yet  he  cannot 
present,  even  if  the  church  becomes  vacant  pending  in  a  suit  to  forcclosr.  Thus,  where  a 
person  having  mortg^ed  a  manor,  to  which  an  advowson  was  appendant,  to  a  plaintiff 
mho  filed  a  bill  to  foreclose,  the  Court  granted  an  injunction  to  stay  proceedings  in  a  suit 
brought  by  the  mortgagee  relative  to  the  presentment,  stating,  that  as  the  mortgagee  can 
make  no  profit  by  presenting  to  the  church,  nor  account  for  any  value  in  respect  thereof 
to  sink  or  lessen  his  debt ;  until  foreclosure,  he  is  but  in  the  nature  of  the  trustee  for  the 
wortgagpr.  See  2  Vera.  401,  549 ;  2  P.  Wms.  404  j  Atk.  558 ;  Bunb.  130. 
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pendant,  and  the  incumbent  being  in  extremis^  what  must  be  done,  if  the  pre* 
sent  case  be  simony?  Must  we  have  declared  the  appendancy  to  be  severed, 
or  that  the  whole  manor  was  purchased  corruptly  for  the  sake  of  the  advow- 
son?  The  court  certified  their  opinion  that  the  presentation  was  not  void^  it 
not  appearing  to  them  to  have  been  made  upon  a  simonical  contract.  See 
Cro.  Cttr.  425;  1  RoL  Ab.  523-4;  3  Lev.  116;  Skin.  90;  Burr.  1510; 
Hob.  165;  Moor.  916;    Winch.  63. 

6,  BONNET  College,  Cambridge,  v.  the  Bishop  of  London,  and  Calvert^ 

WIDOW.  H.  T.  1778.  C.  P.  2  Blac.  1182. 
In  quare  impedH  for  the  church  of  L.  in  £.  the  plaintiff  declared  upon  the  A  deviM 
seisin  of  Thomas  Tooke,  D.  D.  who,  on  the  7th  i>f  December,  1717,  by  will  ^'^'^^J^ 
devised  the  advowson  to  John   Tooke  for  50  years  from  his^  the  testator's  ^  eoUoce 
decease^  whith  happened  on  the  2d  of  April,  1721,  and  after  the  expiration  intheUnt- 
of  that  term  to  the  masters  and  fellows  of  Bennet  College^  and  their  suCceS-  vetnty  is 
sors  for  ever.     The  principal  objection  was,  that  the  college  could  not  take  ^•hd. 
■any  legal  estate  by  this  devise,  because  all  devises  to  corporations  are  except- 
ed out  of  the  statute  of  wills;  See  34  &,  35  Hen.  8.  c.  5.     Per  Cur.     A  de- 
vise to  a  college  is  good  by  way  of  charitable  use,  and  that  not  merely  in 
equity  by  way  of  appointment  of  uses,  but  also  at  law  ;  for  the  statute  of  48 
£li2.  c.  4.  was  pro  tanto  a  repeal  of  the  exception  in  the  statute  of  35  Hen. 

5.  c.  5.  and  therefore  any  devise  to  a  college  in  either  of  the  Universities  is 
good,  and  will  convoy  to  them  a  legal  title.  Judgment  for  the  plaintifft  Stt 
43  Eliz.  c.  4. 

7»  Rbpington  t.  the  Governoh  of  Tamworth  School.  E4  T;  1763.  C.   r  414  1 

P.  2Wils.  150.  L^^-^J 

K.  B.  being  seised  of  the  advowson  of  a  donative,  the  church  in  his  life-  [q  dona- 
time  becomes  void ;  then  A.  6.  dies  (ihe  church  being  still  void)  having  first  tives  the 
made  his  will  >  the  plaintiff,  his  executor  brought  a  quare  impedit^  supposing  j*^\. 
Ilimself  entitled  to  his  turn  as  an  executor  in  the  case  of  a  presentative  bene-  deseeDd* 
fice  ;  after  two  arguments,  the  court  was  clearly  of  opinion  that  the  right  of  to  the  heir 
donation  descended  to  the  heir  of  A.  B.  and  that  his  executor  had  no  title,  at  law 
which  he  would  have  had  if  it  had  been  a  presentative  benefice.     It  was  said  ^"•''*  * 
by  the  court,  in  giving  this  judgment,  that  before  the  Council  of  Lateran,  all  i^^  oeear* 
benefices  were  like  what  donatives  are  now  ;  that  no  lapse  could  have  incur-  red  in  the 
red  in  ancient  times ;  and  that  bishops  had  no  right  of  institution  before  theli^^timeof 
time  of  Richard  2.  ante  concilium  Lateranense^  (says  Bracton,)  nullum  ciir- J^*  •*•**' 
rebat  iempus  contra  prmsentantes,  Seld.  Hist.  Tithes^  Cap-.  12.  fo.  380 ;  and 
the  chief  justice  said,  the  author  of  the  Codex  never  read  this  chapter  of  Sel- 
don,  or  he  has  imposed  upon  the  public ;  he  said,  there  is  no  case  in  the 
books  to  exclude  the  heir  of  a  donative  from  his  turn  in  this  case  ;  that  a 
patron  of  a  donative  can  never  be  put  out  of  possession  by  an  usurpation. 
See  Bolton  v.  Wards  2  Rol.  Rep,  100. 

6.  Arthinoton  and  Hardcastle  v.  the  Bishop  of  Chester,  and  Jaokson, 

E*  T.  1790.  C.  P.  1  H.  B.  418. 
On  the  ttial  of  a  quare  impedit,  a  verdict  was  found  for  the  plaintiff,  subject  An  exeep- 
I0  the  opinion  of  the  Court,  upon  the  following  case  : — In  the  reign  of  Hen.  tion  in  • 
S.  the  rectory  of  C.  was  appropriated  to  the  abbey  of  C.  and  from  that  time  crown 
to  the  time  of  the  dissolution  of  the  abbey  the  parish  of  C.  was  served  ©1*1^®^  fJSorv  of 
foy  some  of  the  monks,  or  by  some  person  whom  they  employed,  there  not  ^11  "obar- 
appearing  ever  to  have  been  a  vicarage  endowed.     After  the  dissolution  of  clies  and 
religious  houses,  the  abbey  of  C.  was  demised  by  Ed.  6.  to  one  W.  for  21  V®*'*'?? 
yearn  ;  and  in  the  grant,  after  the  demise  of  the  rectory,  there  was  an  excep-  looSiiff  *' 
tion  of  all  woods  and  underwoods,  and  a  demise  of  the  advowson  of  the  vi-  does  not 
carage  of  the  church  of  C.     The  reversion  expectant  00  that  term  for  years  indadea 
was  sold  by  Queen  Elizabeth  to  A.  and  F.     The  letters  patent  of  Elizabeth  P^'P****! 
began  by  reciting  the  former  demise,  and  then  the  Queen  granted  the  rever-         *' 
sion  of  the  rectory,  with  the  appurtenances,  as  before  specified  in  the  patent, 
and  the  demise  for  years  ;  after  this  there  was  a  grant  of  the  whole  rectory^ 
with^  a  very  ample  description,  containing  all  the  general  words  of  grants 
which  concluded  with  granting  it  to  A.  and  F.  in  as  full  a  manner  as  it  wa^ 
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pofsessed  by  any  abbot  of  C.     It  then  mentioned  a  grant  of  the  rectory^  of  I« 
In  the  Goonty  of  S. ;  and  at  the  close  there  was  an  exception  of  all  advowsons 
of  the  rectories,  vicarages,  and  churches,  belonging  to  the  parishes.     The 
case  then  stated  that  there  was  a  vicarage  belonging  to  the  rectory  of  I.  but 
none  to  the  rectory  of  C.  but  states  the  time  the  rectory  of  C.  remained  w 
the  crown ;  an  annual  stipend  of  5/.  65.  8c/.  was  paid  by  the  crown  to  the  cu- 
rate.    J.  D.  was  admitted  to  the  curacy  in  1642,  on  the  nomination  of  the 
grantees.     In  I66I,  one  O.  was  licensed  to  serve  the  curacy.     Afterwards 
[  315  ]  one  T.  was  licensed  in  the  same  manner ;  and  that  T.  in  1708,  was  institu^ 
ted  to  the  rectory  and  vicarage  of  C.  on  the  presentation  of  Queen  Anne,  1^ 
lapse.     In  1727.  on  the  supposed  death  of  T.  one  H.   D.  was  instituted  fb 
the  vicarage  of  C.  on  the  presentation  of  King  George  2^atron  pUno  jure, 
T.  afterwards  appeared  and  claimed  the  church,  upon  which  D.  gave  it  up. 
In  1737,  one  L;  was  nominated  to  the  curacy  by  the  impropriators,  while  T. 
was  in  possession.     By  a  process  in  the  Consistory  Court  of  Chester,  T.  was 
dispossessed  ;  and  in  1739,  L.  was  licensed  to  the  curacy  of  C.  which  he  en- 
joyed till  his  death,  in  1789  ;  and  by  the  death  of  L.  there  was  an  avoidance. 
The   question   for  the  determination  of  the  Court  was,  what  passed  by  the 
grant  of  Queen   Elizabeth  to  the  persons  under  whom  the  present  parties 
claim.     Per  Cur.     On  a  view  of  the  grant  together  with  the  facts  of  the 
case,  there  is  no  reason  to  say  that  the  curacy  was.  excepted.     The  grant  of 
Eliz.   begins  with  a  recital  of  the  demise  to  W. ;  but  it  would  not  be  just  to 
conclude  that  it  meant  to  give  no  more ;  for  it  is  manifest  that  W.  had  not  all 
which  the  grantees  afterwards  had,  because  there  is  an  express  reservation  in 
the  demise  to  him  of  a  part  which  they  enjoyed;  he  was  to  have  the  profits 
of  the  rectory,  paying  a  rent  of  20/.  per  annum  during  the  term  ;  but  the 
transaction  with  A.  and  F.  was  for  an  absolute  sale.     The  grant  does  not  stop 
short ;  it  was  necessary  to  recite  the  term  because  it  was  a  grant  in  fee,  and 
the  purchaser  under  the  crown  acquired  a  right,  during  the  remainder  of  the 
term,  to  the  rent.     It,  therefore,  bcgius  with  giving  to  the  grantees,  the  re- 
version after  the  term  for  years,  and  goes  on  in  explicit  and  distinct  words, 
granting  this  and  all  other  commodities  and  emoluments  whatever,  belonging 
to  the  rectory,  parcel  of  the  possessions  of  the  abbot  of  C.     It  mentions  ex- 
pressly the  words,  underwoods,  aind  trees  and  closes,  a  very  long  recital  of 
the  particulars,  with  the  words,  in  as  ample  a  manner  and  form  as  any  abbot 
of  the  abbey  of  C.  had  possessed  and  enjoyed  the  same.     The  general  excep- 
tion which  follows  was  to  prevent  dilapidations  which  were  at  that  time  very 
common  to  the  destruction  of  churches.     In  the  exception  of  the  vicarage  it 
is  perfectly  clear  that  the  nomination  of  the  curacy  is  not  in  terms  included  ; 
the  words  in  the  grant  arc  general,  and  sufficiently  answered  if  there  be  a  vi- 
carage belonging  to  either  of  the  livings.     Now  to  one  of  the  livings,  viz,  I. 
there  is  a  vicarage  belonging  that  fully  satisfies  the  words  of  the  exception  ; 
they  are  not  nugatory,  nor  is  it  necessary  in  the  construction  of  them  that 
there  should  be  an  intention  in  the  grant,  which  go  pretty  far  to  show  that 
this  could  not  be  the  intention ;  for  there  is  a  provision  on  the  part  of  the 
crown  to  indemnify  the  purchasers  from  all  burdens,  charges,  and  rents,  which 
might  be  issuing  out  of  the  object  of  the  grant  and  a  particular  exemption 
from  the  payment  of  a  pension  of  4s.  per  annum ^  payable  out  of  the  rectory 
of  I.  to  the  vicar.     Now  the  nomination  to  that  vicarage  being  intended  to  be 
reserved  for  the  crown  in  the  general  mention  which  is  made  of  all  burthens  is- 
suing out  of  the  things  granted ;  the  payment  of  this  annual  stipend  to  the 
vicar  of  I.  is  particularly  noticed  ;  but  there  is  no  exemption  from  the  pay- 
ment of  any  allowance  to  be  made  to  the  curate.     The  effect,  therefore,  of 
the  grant  would  be,  according  to  the  arfirument,  to  make  the  grantee  of  the 
rectory  subject  in  law  to  the  payment  of  the  curate,  without  giving  him  the 
power  of  nomination  ;  and  we  should  intend  a  reservation  securing  the  nomi- 
nation to  the  curacy  from  the  fund  out  of  which  the  provision  for  the  curate 
must  come.     Tlii>  vmuM  rt-it;iiulv  jit  ^onriurv  to  j^ruoil  jiulii y,  and  produc- 
tive of  mischief,  by  making  it  questionable  who  was  to  maintain  the  curate, 
and' leaving  the  Ecclesiastical  Court  destitute  of  the  means  to  compel  such 
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maintenaDce  by  sequestering  the  profits  of  the  living;  the  curate  also  would  r  315  1 
be  left  without  having  any  resort  to  the  person  by  whom  he  was  nominated 
for  a  provision  for  his  subsistence.  It  is  too  much  therefore  to  contend,  with- 
out special  words,  that  a  reservation  should  be  made  by  intendment  out  of  the 
general  words  of  the  grant,  when  there  is  no  part  of  the  subject  matter,  nor 
any  thing  in  the  nature  of  the  case,  which  would  tend  to  induce  such  an  in* 
tendment ;  and  when  both  reason  and  policy  are  against  it.  The  usage  it  was 
said  stands  very  loosely  on  behalf  of  the  impropriators,  but  it  is  certainly  in 
their  ibvour.  The  first  nomination  of  which  there  is  an  account  was  made  by 
the  impropriators ;  how  the  next  person  was  appointed  does  not  appear*  The 
nomination  of  I.  which  followed,  and  which  is  the  first  exercise  of  the  right 
of  the  crown,  is  stated  to  have  been  by  lapse,  fi-om  which  it  is  %o  be  presumed 
that  the  crown  had  no  original  right  to  nominate.  The  next  presentation  of 
D.  is  still  less  in  favour  of  the  right  of  the  crown,  because  it  was  clearly  made 
on  complete  misinformation :  there  was  no  vacancy,  no  avoidance,  and  I. 
iiad  still  the  title  to  the  living.;  it  must  have  been  made  on  a  supposition 
either  that  he  was  dead,  or  that  there  was  an  avoidance  by  some  other  means. 
It  was  a  presentation  granted  by  the  crown  in  a  case  which  neither  entitled 
the  crown  nor  any  one  else.  1.  appeared,  and  D.  gave  up  the  church  to  him, 
and  he  resumed  the  possession  ;  the  impropriators  nominated  L. ;  and  on  a 
suit  in  the  Consistory  Court,  the  Bishop  of  Chester  affirmed  their  right  to 
nominate,  and  (,  was  in  consequence  dispossessed,  which  could  not  have  hap- 
pened if  the  right  had  been  in  the  crown ;  therefore  the  right  of  nomination 
of  this  curacy  is  in  favour  of  the  plaintiffs.  Judgment  for  plaintifi*s  See  2 
RoL  Abr.  341 ;  Plowd.  495  ;  1  Bum  E.  L.  71 ;  Banb.  21 ;  Co.  LU.  119. 
A;  F.  N.  B.  76;  10  Co.  105.  b ;  2  Mod.  1. 

9.  Calland  v.  Tboward.  T.  T.  1795.  C.  P.  2  H.  Black.  324;  S.  C.  in  error, 

6  T.  R.  439 ;  S.  C.  Dom.  Proc.  6  T.  R.  778. 

In  covenant,  the  declaration  stated,  that  by  a  certain  indenture,  the  defen*  The  royal 
^ant,  in  consideration  of  7000/.  granted,  bargained,  and  sold  unto  the  plaintifi'PJ^'^S** 
In  fee,  the  advowson,  donation,  free  disposition,  and  right  of  patronage  and  g^^inT^ 
presentation,  in  and  to  the  rectory  of  B.  in  the  county  of  S.  of  which  the  «  church 
reverend   M.  K.  was  then  incumbent ;  and  by  the  same  indenture,  the  said  vaeant  by 
defendant  covenanted  that  he  was  seised  of  the  said  advowson  in  fee,  without  ^^j'J^I?™' 
any  manner  of  condition,  contingent  proviso,  power  of  revocation,  limitation,  promote? 
use  or  trust,  or  other  matter,  restraint,  cause,  or  thing  whatsoever,  to  alter,  to  a  bisb- 
change,  charge,  revoke,  defeat,  determine,  or  make  void  the  same ;  and  fur-  opric  does 
ther,  that  he  had  good  right,  full  power,  and  lawful  authority  to  bargain  and  \^^^^ 
sell ;  and  that  the  said  advowson  were  free  from  all  charges  and  incumbran-  of\  prior 
ces  whatsoever.     It  was  then  averred,  that  before  the  making  of  said  inden- grant  of 
tore.  Sir  K.  C.  was  seised  of  the  advowson  as  of  fee;  and  the  church  being  tne  next 
then  foil  of  one  J.  T.  clerk,  the  then  incumbent  thereof,  the  said  K.  C.  by  aFT*^"^ 
deed  poll  granted  unto  M»  K.  the  next  presentation  of  the  said  advowson.  ownerof ^ 
That  the  said  J.  T.  and  the  said  M.  K.  being  so  entitled,  the  said  J.  T.  was  cheadvow- 
afterwards  created  Bishop  of  Rochester,  whereby  the  king,  by  virtue  of  his  pre-  son. 
rogative,  -became  entitled  to  present,  and  accordingly  did  present  the  said  M.   [  317  ] 
K.  his  clerk,  to  the  said  vacant  church,  who  was  duly  instituted  and  inducted, 
and  still  is  incumbent ;  and  the  said  church  being  so  full  of  the  said  last-men- 
tioned M.  K.  the  incumbent  thereof,  the  said  M.  K.  before  the  making  of  the 
said  indenture,  did  by  a  certain  indenture  under  seal,  grant  and  assign  unto 
the  said  M.  K.  the  incumbent,  the  said  next  presentation ;  by  virtue  whereof, 
the  said   last-mentioned  M.  K.  became  and  is  possessed  and  entitled  to  the 
next  presentation,  contrary  to  the  form  and  efiect  of  the  said  indenture,  and  of 
the  said  covenant  of  the  said  defendant  in  that  behalf,  and  so,  A&c.  assigning  the 
breach  in  the  usual  form.     To  this  declaration  there  was  a  general  demurrer. 

Per  Cur.  The  teuability  of  this  demurrer  depends  upon  the  question, 
whether  the  grant  of  the  next  presentation,  donation,  and  free  disposition  of 
the  rectory  of  B.  is  either  satisfied  or  disappointed  by  the  next  presentation, 
happening  to  be  a  prerogative  presentation  on  an  avoidance,  in  consequence 
of  the  incumbent  being  made  a  bishop.     It  is  said  that  the  grant  being  of  the 
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next  preseDtatioD,  the  grantee  can  take  nothing  but  the  next  presentation  ; 
and  consequently,  if  he  cannot  take  that,  he  can  take  nothing.  The  whole  title 
being  by  law  subject  to  a  prerogative  presentation,  paramount,  or  rather  col- 
lateral, to  it,  which  suspends  the  eflect  of  it,  and  prevents  it  from  being  pro- 
ductive for  a  time,  and  which  is  founded  on  the  general  law  of  the  land,  of 
which  all  take  notice,  and  by  which  all  are  bound ;  could  this  prerogative 
presentation  have  been  in  the  contemplation  of  the  parties  to  this  contract, 
unless  for  the  purpose  of  being  tacitly  excepted  out  of  it  ?  And  shall  the 
general  law  of  the  land,  contrary  to  one  of  its  most  established  maxims,  lex 
nemini  facit  injuriam,  work  to  the  prejudice  of  the  grantee,  by  a  strict  and 
literal  exposition  of  the  words  of  the  grant :  grant  imports  covenant ;  and 
shall  the  grantor  be  construed  to  have  contracted  and  bound  himself  to  do 
that  which  by  no  possibility  he  could  do,  to  grant  that  which  by  no  possibility 
he  could  have  to  grant ;  and  which  both  parlies  knew  at  the  time  of  the  grant, 
that  by  no  possibility  he  could  have  1  A  man  may  certainly  take  upon  himself 
to  grant  that  interest  which  is  not  in  him,  which  he  has  not  to  grant ;  but  or- 
dinarily it  Will  be  an  interest  of  such  a  nature  that  by  possibility  he  might 
have  it.  If  a  man  has  not  in  him,  in  point  of  title,  the  thing  which  he  grants, 
it  is  apparent  that  his  grant  cannot  t<ike  effect ;  the  fallacy  of  the  argument 
is  in  the  application  of  this  doctrine  to  the  case  of  a  prerogative  presentatioB 
intervening,  which  ought  not  to  be  considered  as  a  presentation  by  an  elder 
title,  but  as  arising  out  of  a  prerogative  right  collateral  to  the  title,  operating 
not  to  defeat,  but  to  suspend,  the  title,  leaving  every  thing  derived  out  of  the 
title,  or  in  any  manner  connected  with  it,  in  statu  quo.  The  king  presents 
not  by  reason  of  title  to  the  advowson,  but  ratione  prerogative  su(B,  If  we 
inquire  into  the  effect  of  a  prerogative  presentation,  upon  the  title  of  the  ad- 
vowson, independent  of  the  question  of  construction  of  the  grant  of  the  next 
presentation,  with  which  it  is  entangled  in  this  case,  we  shall  find  that  a  pre- 
rogative presentation  to  a  church  of  which  the  advowson  is  in  common,  has  not 
in  practice  passed  for  the  turn  of  the  otherwise  rightful  patron.  We  all  re- 
member the  case  of  the  Grocer's  Company  v.  the  Archbishop  of  Canterbury, 
2  Black.  770.  The  point  was  solemnly  adjudged.  In  that  case  all  the  pria- 
[  818  ]  ciples  which  govern  this  case,  except  as  to  the  construction  of  the  grant,  are 
recognized;  therefore  judgment  for  the  plaintiff.  To  reverse  the  above  judg- 
ment of  the  Court  of  Common  Pleas,  a  writ  of  error  was  brought  in  K.  B.  and 
the  case  was  argued  there  ;  after  which  the  Court  unanimously  affirmed  the 
judgment  of  the  Common  Pleas,  being  of  opinion  that  this  was  a  grant  for 
what  the  law  calls  a  valuable  consideration  ;  and  it  was  not  intended  that  the 
deed  should  be  frustrated  by  the  prerogative  of  the  crown  interfering.  Upon 
which  a  writ  of  error  was  brought  in  the  House  of  Lords  ;  but  their  lordships 
affirmed  the  judgment  given  in  the  Common  Pleas  and  King's  Bench.  See  1 
Bulst.  26;  W.  Jones.  158;  Co.  Lit.  378;  Winch.  94;  7  Co.  28;  Cro.  Jac. 
Advow-      691;  A  Mod.  266;  8  Co.  145;   1  Show.  441;   Salk.  540;   1  lA.  Ea^m.  23;  3 

"^FMs  with '^*^*  ^^^'  ^^^^'  ^^^'   ^'*'^^'  ^'^'^'  ^  ^^^^'  ^^^5  ^  ^*'*-  ^^^*  ^^'  ^*''  ^''^• 
onwlcr^of  10.  Bayley  v.  the  University  op  Oxford.  E.  T.  1760.  C.  P.2  Wils.  116. 

land,  may  The  question  was,  whether  a  common  recovery,  which  had  been  suffered 

pass  by  ^f  ^n  advowson  in  gross,  and  one  acre  of  land,  upon  a  writ  of  entry  sur  dis^ 

recovery  *^***'*»  ^as  good.     Upon  searching  for  precedents,  sixteen  were  found,  where 

on  a  writ  recoveries  of  advowsons  in  gross,  and   a  little  land,  had   been  suffered  upon 

of  entry  writs  of  entry  sur  disseisin,  and  no  case  was  found  where  such  a  recovery  was 

i?n  S7/*^  ever  held  bad.     And  Dorner's  case,  stated  in  18  Vin.  218*  side  note  to  pi.  3. 

post.  ^*^  *^**^  ^°  ^®  '"  point.     The  Court  refused  to  hear  any  argument  against 

Durin*  a  ^1*®  recovery,  but  said  that,  if  this  were  res  Integra,  perhaps  it  might  not  be 

vacancy  ^]^^^\  ^^^  V^^^  fi^^^  ^^^  debuit  factum  valet ;  and  gave  judgment  for  the  plain- 

the  grant  tiff  without  argument. 

of  an  ad-  11.  Holt  v.  the  Bishop  op  Exeter.  T.  T.  1809.  C  P.  2  Taunt.  69. 

noTthe'  .  T**®  P\ea<l>ngs  in  this   case  raised    the  question  whether  the  vacancy  of  a 

next  pre-  lining  vitiates  a  grant  of  the  advowson,  exclusive  of  the  t  hen   vacant  turf, 

■enution  The  point  was  not  argued  or  noticed  by  the  Court.  See  Skin.  90;  3  Z>».156; 

isvallid.  3  Burr.  1511;  2  Bl.Rep.  1055. 
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V.  OF  APPROPRIATIONS. 

1.  3  Salk.  43. 

An  appropriation  of  an  advowson,  church,  glebe,  tithe.  Sec.  must  be  to 
some  body  politic  or  corporation ;  and  when  it  was  made  by  the  patron  or 
first  founder,  the  form  was  thus  :  Ego  H.  K,  de  H.  concessi  ecclesiam  et  ad" 
tfocationem  meam  de  H.  aum  terris,  Sfc.  decimis  omnibus  ad  earn  pcrtinenti-' 
bus  abbati  de  S.  4*c.  so  that  not  only  the  advowson  and  profits  of  the  church, 
1)ut  the  incumbency  itself,  which  is  a  spiritual  thing,  vested  in  the  appropriator. 
At  common  law  an  appropriation  could  not  be  made  to  a  body  politic  or  to  a 
corporation,  for  a  natural  person  is  not  capable  of  it,  because  he  cannot  be 
perpetual,  and  an  appropriation  makes  an  incumbent  perpetual.  And.  at 
common  law  it  could  not  be  made  to  a  lay  person  ;  for  as  he  could  not  be  an 
incumbent  by  a  presentation,  so  he  shall  not  by  an  appropriation,  which  is  [  ^^^  J 
but  a  more  lasting  incumbency.  These  appropriations  at  first  were  made  to 
abbots,  deans,  and  sole  corporations,  who  might  administer  sacramentals  and 
had  cure  of  souls ;  but  afterwards,  by  dispensations,  they  were  made  to  spi- 
ritual corporations  aggregate,  who  had  no  cure  of  souls,  as  to  deans  and  chap- 
ters, and  at  last  to  nuns,  under  pretence  of  hospitality.  Grand  nefas^  as 
Dyer  calls  it.  An  appropriation  cannot  be  granted  over,  for  it  is  an  incum- 
bency, which  is  a  spiritual  thing ;  it  is  included  in  the  spiritual  function,  which, 
being  of  the  highest  trust,  cannot  be  transferred.  It  cannot  be  made  without 
the  patron,  for  his  advowson  being  a  lay  inheritance,  cannot  be  divested  with- 
out his  consent ;  neither  can  it  be  made  without  the  consent  or  concurrence 
of  the  king,  because  the  advowson  itself  is  held  of  him  mediately  or  immedi- 
ately, and  he  shall  not  lose  his  possibility  of  escheap  or  lapse  \iithout  his  con- 
sent ;  but  an  appropriation  may  be  made  by  the  patron  and  the  king,  acting 
as  supreme  ordinary,  without  the  bishop  ;  and  the  reason  is,  because,  before 
the  reformation,  it  might  have  been  made  by  the  king,  by  the  patron,  and  the 
pope,  and  whatever  the  pope  might  have  done  is  now  vested  in  the  king,  by 
the  statute  of  Henry  8.  See  Plow,  496.  497;  1  BZ.  Com.  384;  1  Bum.  Ecc. 
L,  66;  Doctor  and  Student,  312;  Gibs.  Ev.  ch.  13.  75.  n;  Degge  PI. parti. 
ch.  13.  195.  199;  F.  N.  B.  223;  Hob.  149;  10  Co.  Rep,  11;  1  Rol.  ^6.239; 
Wats,  CI.  L.  ch.  17.  189.  195;  2  Vin.  Lect.  87;  1  Com.  Dig.  tit.  Advowson, 
D.  l\  \  Haggard,  Rep.  163. 

2.  Brazen-nose  College  v.  the  Bishop  op  Salisbury,  and  E.  Outram,  D." 

D.  E,  T.  1813.  C.  P.  4  Taunt.  "831. 

This  was  a  special  case,  which  stated  that  the  rectory  of  St.  P.  was  created  A  statute 
by  the  statute  of  7  Anne,  and  that  that  act  ordained,  for  the  better  livelihood  r©ctorv\v 
and  maintaining  of  the  rector,  the  prebend  of  Sawley,  in  the  Cathedral  church  directuig 
of  Litchfield,  whenever  it  shall  be  conferred  by  the  bishop  for  the  time  being  that  a  pre- 
en such  person  as  shall  then  be  rector  of  the  said  new  church,  and  that  the  ^•"^.  •''*'^ 
bishop  shall  collate  him  to  it,  and  possession  shall  be  given  of  it  in  such  formtoSerec- 
and  manner  as  is  usual,  and  under  such  conditions  as  the  statutes  of  the  said  tor,and  on 
cathedral  church  shall  require,  to  have  and   to  hold  the  same,  so  long  as  he  hia  vaca- 
shall  continue  rector  of  the  said  new  church  in  Birmingham,  and  no  longer ;  **"*f .  "' 
and  whenever,  by  his  death  or  by  any  other  means,  that  church  shall  become  ^Qited  and 
void,  the  prebend  shall  remain   united  and  annexed  to  the  rectory  for  ever,  annexodto 
that  is  to  say,  the  succeeding  rector  shall  be  collated  to  the  prebend,  and  in-  therectory 
stalled  into  it,  as  usual,  under  the  obligation  of  all  duties,  burdens,  and  char-  ?^  ®^®'» 
ges,  to  which  the  prebend  is  or  may  hereafter  be  subjected  by  the  statutes  of  m^ke  the 
the  cathedral  church.     Provided,  nevertheless,  and  it  was  thereby  declared,  rectory  An 
that  nothing  in  that  act  contained  should  in  any  sort  extend   to  alter  tne  es-  *ppropri- 
tate  or  interest  of  the  present  prebendary  of  Sawley  in  the  prebend,  but  that  gee  within 
he  might  let  any  lease   or  leases,  as  theretofore  had  been  usual.     Provided,  the  atat. 
and  it  was  enacted,  that  all  the  rectors  of  the  parish  church  of  St.  Philip  should  31  H.  8.  o. 
be  presented,  collated,  instituted,  and  inducted  as  other  rectors,  parsons,  and  ^^-  ••  ^^•* 

*  Tiiifl  act  provides,  that  no  deanery,  archdeaconry,  chancellorship,  treasureship,  chan-    ^ 
tership,  or  prebend  in  any  cathedral  or  colleg^iate  church,  nor  parsonage  that  hath  a  vicar 
endued,  nor  any  benefice  perpetually  appropriate,  be  taken  or  comprehended  under  the 
name  of  benefice,  having  cure  of  souls,  in  anj  article  afore  specified. 
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vicars,  are  accustomed  to  be.  In  1797,  a  private  act  of  parliament  was  pasf 
ed,  entitled  "  An  Act  to  explain  and  amend  an  Act  passed  in  the  4th  and  5tk 
Years  of  the  Reign  of  her  late  Majesty  Queen  Anne,  entitled,  '  An  act  for 

'  augmenting  the  Number  of  Canons  Residentiary  in  the  Cathedral  Church  of 
Litchfield,  and  for  improving  the  Deanery  a.nd  Prebends  of  the  said  Cathe- 

/  dral,  and  to  make  further  Provisions  for  the  Canons  Residentiary  in  the  said 
Cathedral  Church,  and  an  Addition  to  the  Fabric  Fund  thereof;'"  wherein 
it  was  enacted  that  the  Bishop  of  Litchfield  and  Coventry  for  the  time  being 
should,  as  often  as  avoidances  or  vacancies  should  happen,  after  the  passing 
of  that  act,  admit  and  collate  clerks  duly  qualified  to  all  the  six  residentiary- 
ships,  and  the  canons  residentiary  so  admitted  and  collated  should  be  there- 
upon installed,  without  any  election  in  consequence  of  such  admission  and 
collation,  and  become  canons  residentiary  of  the  said  cathedral  church,  and 
members  of  the  chapter  of  deans  and  canons  residentiary  of  the  same  church, 
to  all  intents  and  purposes  whatsoever.  The  question  was,  whether  these 
statutes  did  not  render  the  rectory  an  appropriation  to  the  prebend,  so  as  to 
constitute  an  appropriate  benefice  within  the  statute  21  H.  8.  c.  IS.  s.  31. 

Per  Cur.  As  the  act  of  parliament  directs  that  the  prebend  of  Sawley  shaD 
be  conferred  by  the  Bishop  of  Litchfield  for  the  time  being  on  such  person^as 
shall  then  be  rector  of  the  said  church,  that  the  bishop  shall  collate  him  to  it 
in  such  form  and  manner  as  is  usual,  and  under  such  conditions  as  the  statutes 
of  the  cathedral  church  require,  to  have  and  to  hold  the  same  so  long  as  he 
shall  continue  rector  of  said  new  church  in  Birmingham,  and  no  longer ;  and 
when  by  his  decease,  or  any  other  means,  the  said  church  shall  become  void, 
and  the  said  prebend  shall  remain  united  and  annexed  to  the  said  rectory  for 
ever.  It  is  impossible  to  contend,  in  opposition  to  this  plain  intelligible  Ian* 
guage,  that  the  rectory  b  not  annexed  to  the  prebend,  but  the  prebend  to 
the  rectory.  The  act  then  proceeds  to  state,  that  the  succeeding  rector  shall 
be  collated  to  the  prebend  according  to  the  rules  of  the  cathedral  church. 
What  1  collated  to  the  prebend  when  the  prebend  is  annexed  to  the  living  T 
He  is  to  be  collated ;  this  would  be  unnecessary,  if  he  has  a  right  to  it  by 
reason  of  his  character  oi  rector.  So  far,  then,  it  is  clear  the  rector  of  St. 
P  hilip's  could  not  become  the  rector  but  by  the  cause  of  collation  or  presen** 
tation,  institution  and  induction ;  and  when  he  has  obtained  that,  he  has  a 
right  to  call  on  the  bishop  to  collate  him  to  this  prebend  of  Sawley. 

VI.  OF  UNIONS.* 

1.  Harman  v.  Renew.  M.  T.  1694.  K.  B.  1  Salk.  165.  S.  P.  Retnoldson 

-  V.  Blake.  E.  T.  1696.  K.  B.  1  Ld.  Raym.  192. 

r  321  J        Qn  ^  motion  for  a  prohibition  to  the  Consistory  Court  of  London,  on  the 

of  chu?Si"*^*"*®  22  Car.  2.  c.  11  which  united  the  parish  of  St.  M.  B.  to  the  parish  of 

et,  but  not     *  The  law  respecting  the  union  of  churches  is  principally  founded  upoii,3^d  refolated 

parishes,    by,  the  sUtntes  37  H.  8.  c.  21 ;  17  Car.  2.  c.  3;  and  4  <&  5  W.  &  M.  c.  12.    The  following 

might  be    ftaftlysis  of  these  proyisious  may  be  useful : — An  union  of  two  churches,  or  of  a  church  and 

atcouunon  chapel  in  one,  the  one  of  them  not  being  above  the  yearly  value  of^GZ.  as  valued  to  H.  M. 

lavf .  in  the  first  fruits,  and  not  distant  from  the  other  above  one  milo,  may  be  had  by  the  aaaent 

of  the  ordinary,  incumbents,  and  of  all  such  as  have  the  patronages  being  of  fall  age,  to 

continue  for  ever  as  by  writing  under  their  seals  declared  ;  37  Hen.  8.  c.  21.  s.  6.    All 

.unions  heretofore  made  by  the  like  assent  in  fee-simple  shall  also  continue  for  ever ;  id.  s. 

4  ;  saving  unto  H.  M.  all  tenths  and  first  fruits;  id.  s.  5.    But  all  unions  had  within  any 

city  or  town  corporate  without  assent  of  the  mayor,  sheriffs,   and  commonalty  of  the 

city,  or  of  such  bodies  corporate  of  other  towns,  by  the  names  under  their  common  seal 

shall  be  void ;  id.  s.  6.     Where  the  inhabitants  of  any  parish,  or  a  majority  of  them,  in  one 

,    year  after  the  union  shall  by  writing  asiure  the  incumbent  of  the  yearly  payment  of  •■ 

much  money  as  with  their  first  fruits  shall  amount  to  8i.  such  unions  shall  be  void;  id.  a.  7. 

In  every  city  or  town  corporate,  having  a  mayor  and  aldermen,  and  particular  justices  of 

.   the  peace,  or  bailiffs,  or  other  chief  officers  and  assistants,  by  charter,  in  which  two  or 

more  churches  and  cha])e]s  lie  convenient  to  be  united,  the  bishop,  with  consent  of  the 

chief  officers,  or  a  majority  of  them,  and  of  the  patrons,  may  unite  the  churches,  &c.  and 

shall  appoint  at  which  church  the  inhabitants  shall  meet,  which  shall  be  the  charch  or 

chapel  presentative  thereafter,  and  shall  be  resorted  to  as  the  proper  church,  and  the  jpa- 

rishionera  of  the  united  parishes  shall  pay  tithes  to  the  incumbent  thereof;  17  C.  2.o.  3  a. 

1.     Notwithstanding  such  union,  each  parish  shall  continue  distinct  as  to  all  rates  and 

privileges,  and  churchwardens  shall  be  elected  for  each  ;  id.  s.  9.     Where  one  or  more  of 

the  churches  is  full,  the  union  shall  take  effect  upon  the  first  avoidance,  and  the  patrons 
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H.  S.  against  the  parishioners  of  the  parish  of  St.  M.  B.  (o  have  contribiHion 
•  to  the  repair  of  the  church  of  St.  S.     Holt,  C.  J.  said,  that  at  common  law,    [  922  ] 
by  the  concurrence  of  parson,  patron,  and  ordinary,  churches  might  be  united  Unions 
to  one  another,  but  not  parishes.     And  Powell,  J.  observed,  that  union  was  ^^^^^  f^  be 
of  spiritual  conusance  till  37  Hen.  8,  c.  21 ;  and  that  since  this  act  the  spiritu-  "^^^  j? 
a!  court  had  exercised  jurisdiction  over  it.     See  Austin  v.  Twyne,  Cro.  Eliz.  cilJJcy  •  for 
;500,  if,  J' 

2.     Retmoldson  v.  Blake,  R  T,  1696,  K.  B,  1  Ld,  Raym.  196.  S.  P.  The  ch arch  be 
Kino  V.  The  Archbishop  of  Armagh,  I  Slra.  619.  fijH  the  or 

In  this  case  it  was  said  Per  Cur.  that  unions  were  generally  made  in  time  ^"""'T  f" 
of  vacancy  of  the  church;  for  if  the  church  was  full,  the  act  of  the  ordinary  3fce^ihe*m 
could  not  prejudice  the  incumbent;  for  by  the  union,  the  incumbency  would  cambeot, 
be  destroyed;  therefore  if  the  church  was  full,  the  consent  of  the  incumbent  Bot  if  the 
was  necessary.  But  if  the  church  was  full,  and  the  incumbent  would  not  con-ch«reh  be 
sent,  the  union  could  not  be  made  de  verbiB  in  preseniij  but  it  might  be  made  ^*''*.  ^^ 
de  verbU  in  futwro,  qtiando  vacaverit,  ^c,  6  H.  7,  14.  "And  after  the  union  {JjJ^^"yJ* 
the  ordinary  might  compel  the  parishioners  to  come  to  the  church  to  which  the  „o|  ^^ 
union  was  made;  and  to  pay  their  tithes  by  process  in  this  court,  and  no  pro- sent,  ilm  im 
hibition  was  grantable.     And  this  was  no  prejudice  to  the  parishioners,  be- ien  must  be 
cause  their  modus  continued  good;  but  the  parish,  as  to  taxes,  duties,  rates,  madeile 
reparations  of  the  church,  &c«  continued  distinct.      See  2  Rol.  Ab.  857 ;  !5^***  ** 
Degge,  P.  C,  ch.  14,  205.  .  ^^J^H^,  .^ 

3.     Felldown  v.  Beale,  E.  T.  1691,  K.  B.  Oarth.  238.  eavgrit. 

Upon  a  declaration  in  a  prohibition  and   a  demurrer  thereto,-  it  appeared  Tboogfa  the 
that  the  parish  churches  of  St.  M.  and  St.  M.  K.  in  the  city  of  W.  were  unit-  ineamben 
cd  eoncwrrenm}U8  hiity  by  the  statute   17  Char.  2,  c.  3,  and  the  church  of  St.  ^l^J-^^^L 
M.  appointed  to  be  the  presentative  church;  afterwards  the  parish  church  of^^^^^ 
St.  M.  K.  was  demolished,  and  houses  built  on  its  scite.  The  plaintiff  was  an  titbet,  boan 
inhabitant  withfn  the  limits  of  the  old  parish  of  St.  M.  K.  and  not  within  the  dariM,  ud 
boundaries  of  St.  M.  and  now  the  question  was  raised  under  a  libel  instituted  profitf»  eoa 
against  the   plaintiff,  in  the  Consistory  Court  of  Winchester,  for  refusing  to  *"*••■■  **• 
contribute  to  the  repairs  of  the  church  of  St.    M.  whether  this  union  o^jbereeaa 
churches  was  such  an  union  of  parishes,  so  as  to  make  those  who  were  inha- 1,^  do  anion 
bicants  within  the  limits  of  St.  M.  K.  and  without  the  bounds  of  St.  M.  of  paruhet* 
chargeable  and  contributable  to  the  repairs  of  the  church  of  St.  M.     It  was  tboogb 
iirgued'for  the  plaintiff  that  an  union  of  churches  intended  no  more  at  con>-  there  ii  of 
mon  lawy  than  a  consolidation  of  tithes;   but  that  the  bounds  thereof  conti-  ^hnrcbea. 
nued  districts  as  before  the  union;  for  an  union  is  always  with  respect  to  and 
for  the  benefit  of  the  parson,  and  not  to  confound  the  distinction /of  parishes; 
but  that  they  shall  remain  separate  to  all  purposes,  notwithstanding  the  union; 
and  besides  it  is  provided  by  the  statute  17  Char.  2,  that  the  parishes  shall  re- 
tnain  separate.     Qn  the  other  side  it  was  Contended,  that  the  proviso  in  the 
statute  17  Char.  2,  must  be  construed  to  extend  only  to  cases  where  both 

■hall  preaoat  by  taros  to  order,  as  the  bishop,  with  consent  of  the  nnayor,  Jie.  (aa  in  a.  1.) 
and  of  the  patrona,  aball  determine,  saTing  all  tenths  and  first  frnita,  procarationa,  and  pea- 
■ion^;  17  C.  2,  c.  8,  a.  3.  No  anion  made  ander  ihia  act  ahnll  be  effactnal  till  reglatered 
in  the  register  book  of  the  bishop;  id.  s.  4.  Nor,  where  the  aettled  maintenance  of  the  io- 
cambent  exceeds  100/.  per  annum,  aniess  the  majority  of  pariifhioners  ander  their  hnnda 
desire  otherwise;  id.  s.  6.  Every  minister  of  charches  united  according  to  this  act  sbafl 
be  incambent  lhereof»  so  as  he  be  a  graduate  in  an  university  of  this  kingdom;  id.  a.  6. 
Every  owner  of  impropriations  or  tithes  may  annex  the  same  to  the  parsonage  or  vicarage 
of  the  parish  chorch  where  the  aaiae  lie,  or  settle  them  in  traxt  for  the  paraooage,  Ito.  or  the 
corates  there  successively,  where  it  is  impropriate,  and  no  vicar  endowed  wiihoat  licence 
of  mortmain;  id.  s.  7.  If  the  maintunanco  of  any  parsonage  or  vicarage  with  care  shall 
not  be  100^  per  ann.  the  incumbent  may  purchase  to  him  and  his  successors,  lands,  rents, 
Ihbes,  or  other  hereditaments,  without  licence  of  mortmain;  id.  s.  8.  Where  any  churches 
are  united  under  17  C.  2,  c.  8,  and  one  of  them  is  demolished,  then,  as  often  as  the  cbareh 
presentative  is  oat  of  repair,  or  needs  decent  ornaments  for  performance  of  divine  aervice, 
the  parishioners  of  the  parish  whoso  chorch  hns  been  demolished  shall  pay  towarda  the 
ehargea  thereof  snch  proportion  as  the  bishop  shall  by  the  union  direct,  and  for  want  ef 
aach  direction,  one-third  part  of  them  shall  be  rated;  and  in  default  thereof  the  same  may 
be  recovered  against  them  as  if  it  were- for  the  repair  of  their  own  parish  cbnrcb;  4  &.  6 
W.  fc  M.  c.  12,  i,  2 

VOL.    I.  29 


f&i6'  ADVOWSON.— Cy  Presentation,  MinUsion^  iiitiiMum,  IruhicftM. 

Though  churches  renrain,  and  are  in  being  after  the  union;  and  if  so,  then  it  is  not  rea- 
one  charch  gonable  that  the  parishioners  of  the  one  church  should  cootribote  to  the  repairs 
Motblr^  '°  ^^  ^^^  ^^^^^  church,  because  they  are  chargeable  to  the  repairs  of  their  own. 
th\B  doei  S"t  ***®  court  inclined  to  continue  the  prohibitions  for  the  reasons  si^pra.  Sc« 
notDDite  1  Salk.  165;  Skin.  Rep.  688. 
tVeparisbes4.  The  case  of  the  parish  OP  St.   Swii.HiNS,  M.  T.  1694,  K.  B.  Skift,  616. 

bat  it  u  OB  Per  Holt.C.  J.  Upon  an  union  at  common  law,  or  by  the  statute  of  H.  8, 
)y  ao  appro  -         .   .    »      .      .  .  .  .     ,  ....  v_i — 

priation 
f 

to  ihc"oihertho  incurnbent  and  his^successors  of  the  other  church  shall  be  parsons  of  the 
fp  that  tbo  church  united;  but  notwithstanding  this,  he  is  bound  to  celebrate  divine  ser^ 
incombeot  ^jcc,  &c.  in  the  church  united,  and  the  inhabitants  are  not  compellable  to  re- 
and  bia  aiie  ^^  ^^  jj^^  ^^y^^^  church. 

^Tlitl  5.  Harding  v.  the  Bishop  of  Winchester  and  Wakbfield,  M:  T.  mi, 
Sru.ch  C.  p.  2  Bine.  1162,  . 

•hall  be  par     In  ^tiare  impedii  for  disturbing  the  plaintiH  in  his  presentation  io  the  yica- 
800S  of  the  rage  of  K.  and  S.  in  the  county  of  S.;  the  pUintiff  declared  upon  a  private 
e|^rchaDi   ^^  ^f  paHiairient  of  the  9lh  Geo.  3,  which  act  recited  that  the  vicarage  of 
Wboro  two  ^-  c<>«npr«hended  the  several  chapelrics  or  curacies  of  S.  K,  M.  and  I>  aod- 
ebonhes     *hc  hamlets  of  H.  and  H.  that  the  plaintiff  was  the  lay  impropriator  of  th« 
sro  an  iced   said  parish  and  its  dependencies,  and  patron  of  the  said  vicarage.     That  the 
by  act  er    vicar  of  K.  had  immemorially  nominated  to  the  said  several  chapelries  or  cu- 
T***"  hT"'  racies,  and  that  said  sucb  nominees  had  used  to  hold  the  same,  nothwithstand- 
Mt  avoid  '"^  *^®  decease  of  the  vicar,  or  other  avoidance,  but  that  such  right  had  been 
ance  of      litigated,  and  never  decided,     it  also  recited  divers  inconveniences  which  at- 
liothitha     tended  the  then  situation  of  the  said  vicarage  and  chapleries;  and  therefore 
patioa  eaa.  if  was  enacted,  that  from  and  afler  the  then  next  avoidance  6f  the  vicarage 
■®*  P^.'^^of  K.  and  of  the  chapelry  and  curacy  of  S.  the  succeeding  vicar  of  K.  and^ 
tod  vicar'    *^''  successors  should  for  ever  hold  and  enjoy  the  said  vicarage  of  K.  and  S. 
age  apon     -^"^  ^^^^  ^^^  said'vicarage  of  K.  and  S.  with  the  hamlets  of  H.  and  H.  should 
the  Dex»      be  a  distinct  vicarage  by  thename  of  the  vicarage  of  K.  and  S.  divided  and  ex- 
avoidanea   empt  firom  the  rest  of  said  vicarage  and  curacies,  or  chapelries,  and  that  the 
of  000.  *      vicar  of  the  said  new  vicarage  should  from  thenceforth  be  a  body  corporateyr 
kjc.     And  that  the  vicars  of  the  two  respective  vicarages  of  K.  and  S.  and  df 
D.  and  P.,  and  the  curates  of  the  perpetual  curacies  of  M.-and  D.  should' 
fh>m  and  after  the  next  avoidance  of  the  said  vicarage  of  K.  as-aforesaid,  be 
presented,  instituted,  collated,  and  inducted  or  licensed,  as  other  parsons  vi- 
cars, or  perpetual  curates,  were  accustomed  to  be.     And  that  the  perpetual- 
advowson  of  both  the  said  vicarages  and  curacies  should  be  vested  in  the 
plaintilf  and  his  heirs;  and  that  the  perpetual  advowson  o(  K.  and  S.  and  of 
b.  and  M.  should  be  for  ever  united  and  vested  in  one  and  the  same' person^ 
and  never  separated  or  divided.     The  declaratioir  then  stated  that  at  the 
time  of  passing  the  said  act,  G.  W.  died;  whereby  the  said  vicarage  of  Kb 
l»ecame  vacant  for  the  first  time  since  the  passing  of  the  act;  whereupoa  it 
Irelonged  to  the  plaintiff  to  present  to  the  said  vicarage  of  K.  and  S.  but  that 
the  defendants  hindered  him,  ^c.     The  defendant,  the  Bishop  of  Winches- 
ter, in  his  plea  disclaimed  all  title  but  as  ordinary.     But  the  other  defendant, 
r  ^ok  f  ^*  pleaded  three  several  pleas;  first,  that  the  vicar  of  K.  had  immemorially 
L  ^*^  y  enjoyed  the  nomination  ta  the  chapelry  of  S.;  and  that  the  curate  so  nomi- 
nated had  for  a  long  time,  viz.  for  500  years,  used  to  hold  the  said  chapelry, 
notwithstanding  any  avoidance  of  the  vicarage  by  death  or  otherwise;  that 
in  the  said  statute  an  exception  is  made  to  ail  the  vacarial  right  of  the  then 
vicar  of  K.  with  respect  to  the  nomination  of  curates  to  the  several  curacies 
therein  mentioned,  in  case  of  the  avoidance  of  such  curacies  during  his  life; 

*  Bat  if  several  ehnrchea  are  a(tited,*and  the  presentation  is  given  by  torns  to  the  several 
pntroDs,ahowing  a  presentaiion  to  his  own  torn  before  the  onion  will  be  sofBcieiU.  Gcocera* 
Companj  v.  the  Archbishop  of  Caoterbarj,  Bl.  Rep.  770;  vide  pot$t,  830, 
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except  only  as  to  the  claim  of  right  of  removing  the  curates  from  their  several 
curacies;  that  on  the  1st  of  January  1776,  the  said  G.  W.  being  then  vicar  oT 
K.  nominated  ihe  defendant  to  the  curacy  of  S.  being  then  vacant,  to  which 
he  was  lawfully  licensed,  4rc.  and  still  is  curate  as  aforesaid.  Second,  that 
the  said  act  was  passed  upon  the  petition  of  the  lay  impropriator  and  patron, 
without  the  participation  of  the  vicar;  and  third,  that  the  vicar  of  K.  had  im- 
memorially  used  upon  any  vacancy  of  the  chapelry  of  S.  to  take  upon  himself 
the  cure,  and  to  collect  the  profits  thereof,  until  he  nominated  another.  That 
the  curacy  being  vacant  at  the  time  of  making  the  statute,  G.  W.  the  vicac, 
then  served  the  cure  until  afterwards,  namely,  on  the  Isl  of  January  1776,*be 
nominated  the  defendant  to  the  same  To  the  first  plea  the  plaintiff  demur- 
red; because,  first,  it  did  not  show  how  the  curacy  became  vacant,  and  whether 
after  or  before  the  act  of  parliament;  secondly  it  did  not  eqnfess  or  deny  that 
at  the  passing  of  the  act,  the  said  G.  W.  was  vicar  of  K.  and  held  the  curacy 
of  S.  as  parcel  of  the  same;  or  that  the  said  vicarage  became  vacant  by  his 
death;  or  that  the  same  was  the  next  avoidance  thereof  af\er  passing  of  the  act; 
and  thirdly,  that  no  material  issue  could  be  taken  on  the  said  plea.  The  plain- 
tiff also  demurred  to  the  second  plea,  for  the  same  causes.  And  to  the  third  plea 
he  replied,  that  the  said  G.  W.  held  the  curacy  of  S.  as  part  and  parcel  of  his 
vicarage,  and  belonging  thereto..  Ftr  Cur,  The  plaintiflT's  declaration  is  ill, 
for  according  to  his  own  showing,  the  union  of  the  vicarage  of  K.  with  the  cha- 
pelry  of  S.  was  not  to  take  place,  pursuant  to  the  act  of  parliament,  until  after 
Ihe  next  avoidance,  as  well  of  the  chapelry  of  S.  as  of  the  vicarage  of  K. 
then,  and  not  before,  it  was  to  form  a  new  vicarage  of  K.  and  S.  united.  Now 
the  plainlilf,  in  his  declaration,  has  only  stated  an  avoidance  of  the  vicarage  of 
K.  since  the  passing  of  the  act;  hut  no  avoidance  of  the  chapelry  of  S.  since 
that  time;  which  must  happen  before  the  new  vicarage  can  exist.  Hence,  as 
there  is  not,  in  fact,  at  this  time,  any  such  vicarage  as  the  vicarage  of  K.  and 
S.  no  ^^reimpedii  will  lie  for  a  disturbance  of  the  right  of  presenting  thereto. 
Judgment' for  the  defendant.  * 

6,     Wilson  qui  tarn  v.  Vax  Mildert,  E.  T.  1801,  C.  P.  2  B.  &  P.  394. 
lo  a  declaration  fo^  non-residence,  the  benefice  of  the  defendant  was  de-PArisb  thmt 
acribed  as  the  parsonage  of  the  rectory  and  parish  church  of  the  united  parisheg^*^^  "jl'***! 
©f,  &.C.     It  was  objected  on  the  trial,  and  afterwards  made  the  ground  of  an  g^/i      *y 
application  for  a  new  one,  that  the  benefice  was  misdescribed;  as  the  68th  sec- 5^  deicrib 
tion  of  22  Car.  2,  c.  11,  provides  that  the  parishes  therein  enumerated  shall  ed  in  plead 
continue  distinct  in  all  respects  whatsoever,  except  in  those  cases  which  are  ing  u  one 
expressly  mentioned;  and  as  it  is  not  declared  in  spy  part  of  the  act,  that  the'^^<^y- 
rectories  of  the  several  parishes  in  question  shall  be  united,  they  must  still  be    L  ^*^  J 
considered  as  three  separate  rectories,  and  cannot  be  described  as  united  into 
one.   Sed  Per  Cur,     By  the  union  the  patronage  is  preserved;  but  the  incum- 
bency of  the  two  benefices  is  destroyed;  it  is  the  incumbency,  and  not  the«eo 
tory,  which  is  the  subject  of  the  suit;  and  if  that  be  well  described,  the  plain- 
tiff may  maintain  his  action.     Judgment  for  plaintiff. 

yn.     OF  PRESENTATION,*  ADMISSION,!  INSTITUTION^ 

AND  INDUCTION.^ 
I.     Rex  ▼.  The  Bishop  of  London,  M.  T.  1693,  K.  B.  1  Ld.  Raym.  26.    When  the 
Per  Cur,     When  the  king  hath  interest  in  the  presentation,  and  the  pro-  j^Jf^ert  i" 
*  Presentation  is  the  ofTering  a  clerk  by  the  patron  of  an  advowson  to  the  ordinary  to  be  the  present 
institated.     By  the  statate  of  fraads,  all  preMniations  mast  be  in  writing;  and  even  whilst  ation,  and 
it  was  permitted  to  be  done  by  parol,  common  rQ(>QiBiion  was  not  admissible  evidence  to  ||e  createa 
prove  the  preaentation.  Tillard  v.  :Shebeare,2  >Vii8.  866;  the  King  v.  Eriiwell,  ST.  R.  728. 
t  Admission  is  the  approval  of  the  presentation  by  the  ordinary,   and  is  thos  declared: 
"■I,  A.  B.  by  virtae  of  this  instrument,  frqm  John,  Lord  Bishop  of  L.  in  his  triennial  visita- 
tion te  all  clerks,  rectors,  vicars,  ministers,  chaplains,  and  corates,  whatsoever,  within  this 
•dioeeso   directed,    do    admit    F.    G.  into  real,  actaal,  and  corporeal    possession  of  this 
chorchor  R.  together  with  all  the  profits,  does,  members,  and  apportenances,  whatsoever 
tbereanto   belonging,  in  the  presence  of  those  whose  names  are  ander-written."      Mire- 
bonse,  183. 

t  liMlitatioQ  is  the  commitment  of  the  clerk  of  the  care  of  soals.     The  form  and  manner 

j  IndactifB  is  aeceiaary  to  eompUte  tbepossefsienofibeiocnmbent.    Thia  ifl^tfotn^ 
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[  926  1  rogative  happens  at  the  same  time,  the  interest  shall  be  preferred ;  as  if  the 
lit  ioeam  king  be  seised  in  fee  ofadvowFon,  and  he  creates  the  incumbent  bishop,  he 
bMt  a  bisbgiiaii  present  as  patron,  that  being  a  title  precedent  to  that  of  the  prerogative. 
•P'  ''•f^"2.  Hall  t.  the  Bishop  op  Winchester,  H.  T.  1681,  K.  B.  3  Lev.  47.  S. 
^JJJJ^»  ^  P.  H^HRis  V.  AusTEX,  3  Bulst.  47. 

where  the  Quare  impedii.  Upon  the  pleadings  it  appeared  that  one  and  the  same  per- 
aame  per  son,  being  parson  of  the  church  and  seised  in  fee  of  the  advowson,  died.  Upon 
eoD,  being  demurrer,  it  was  objected,  that  the  ad  vows  on  descended  not  to  the  heir  till  af- 
both  patron  1^^  the  death  of  the  ancestor,  and  that  by  the  death  of  the  ancestor  the  church 
cent  diea  ^^^  void,  and  the  avoidance  thereby  severed  and  vested  in  the  executor;  but 
the  heir  '  the  whole  Court,  upon  the  firM  argument,  adjudged  that  the  heir  should  exer- 
■ball  pre  cise  the  right  of  presentation;  for  the  descent  to  the  heir,  and  this  fall  o(  an 
feat  avoidance  to  the  executor,  happened  in  one  instant;  and  where  two  titles  con- 

cur in  the  same  instant,  the  elder  right  shall  be  preferred,  as  in  the  case  of 
joint-tenants;  the  one  devises  his  part,  if  the  title  of  the  devisee,  and  of  the 
survivor  fall  in  one  instant,  the  title  of  the  survivor,  being  the  elder  right,  shall 
bo  preferred.     See  2  Bac.  Ab.  419,*  Cro  Jac.  371. 
3.    Bishop  of  Salisburt  t.  Phillips,  H.  T.  1698,  K.  B.  1  Ld.  Rajm.  536; 

Joioi-tea  ^*  ^'  ^  ^^^^'  '*^* 

ante  ma?  ^^^  Holt,  C.  J.  Doubtless,  joint  tenants  of  an  advowson  mar  make  parti- 

make  parti  tton  to  present  by  turns,  which  would  divide  the  inheritance  aliqtuUenM,  and 
lion  to  pre  create  separate  rights,  so  that  the  one  shall  present  in  the  one  turn,  and  the 
•ent  bf       other  in  the  other,  which  is  a  sufficient  partition;  for  partition  of  the  profits  is 
tBrBs.t        n  partition  of  the  thing,  where  the  thing  and  the  profits  are  identified.  It  can- 
not make  two  advowsons  out  of  one,  but  it  can  create  distinct  rights  to  pre- 
sent in  several  turns.     And  in  this  case  each  of  the  parties  is  said  to  haveoi- 
vocalionem  medUtalis  eccUsa.    See  1  Inst.  186,  b;  4  Rep.  75;  id.  686;  Doctor 
and  Student,  a.  30,  19,  9;  1  Ves.  413,  415;  3  Cruise's  Dig.  35;  7  Bro.  Pari. 
It  th  Cases,  296;  2  Atk.  482. 
w^if There  ^-     I^NCV,  E.  T.  1682,  C.  P.  2  Vent:  39. 

beapresea      ^^  &  quart  impedity  sued  at  bar,  it    appeared,  that  parceners  had  made 

tatiOB  by  ef  it  ii  tbos:  the  clerk  kneels  before  th«  ordinary  whilst  be  reads  the  words  of  the  iosttto- 
tion  cat  of  a  written  instrament,  drnwn  for  thn  porpose,  with  ibe  episcopal  sent  appendaot, 
which  be  holds  in  bis  hand  daring  the  ceremony.  1  Inst.  344,  a;  Wats,  155;  3  Croise,  Di^- 
18;  Mireboose,  184.  By  the  Stamp  Act,  55  G.  3,  c.  184  instiiotion  granted  by  any  sreb- 
bishop,  bishop,  chancellor,  or  other  ordinary,  or  by  any  ecclesiastical  coort,  in  and  to  any 
ecclesiastical  benefice,  dignity,  or  promotion,  in  E'ng'an'd,  where  the  same  shall  proceed  oa 
a  presentation,  most  be  on  a  two  poond  stamp;  where  the  same  shall  proceed  on  the  petiiioa 
of  the  patron  to  be  himself  admitted  and  institnted  of  the  benefice,  dignity,  or  promotion, 
•ball  be  of  the  yearly  valae  often  pounds  or  npwards  in  the  king*s  books,  on  a  thirty  poaad 
ftamp;  or  if  the  same  shall  be  of  any  other  description,  on  a  fifteen  poood  stamp. 

ed  by  the  ordinary  iesning  a  mandate,  directed  in  general  to  the  arclideacoA.orif  tbechareh 
be  within  a  pccolinr  to  the  dean  or  jndge  commanding  the  induction  of  the  clerk;  the  cer- 
emony is  performed  according  to  the  tenor  and  langaagc  of  the  mandate,  by  Testing  the 
ittcombent  with  fall  pos^esiiion  of  all  the  profiis  belonging  to  the  chnrch.  Accordingly!  the 
person  who  indacts  asaally  takes  ihn  clerk  by  the  hand,  and  lays  it  apon  the  ring  ef  the 
chnrcb-door,  or  if  the  cborch  is  in  roins,  then  upon  any  part  of  thn  wall  of  the  chnrch  or 
isharcb-yard,  and  says  to  this  effect,  **  By  virtue  of  this  mandate  I  do  induct  you  into  the 
real,  actual,  and  corporeal  possesion  of  the  chnrclvof  C.  with  all  the  rights,  profits,  and 
•ppartenances  thereonio  belonging.**  After  which  the  inductor  opens  the  doer  and  puts 
tbe  person  inducted  into  the  church,  who  usuilly  toils  a  bell  to  make  his  induction  public, 
and  known  to  the  parifihioners;  which  being  done,  the  clergyman  who  inducted  the  clerk 
endorses  a  certificate  of  his  induction  on  the  mandate,  which  is  witnessed  by  the  pcrsen 
present.     See  1  Burn,  Ecc.  Law,  156. 

*  2  Com.  Dig.  tit.  £\q.    H.    7,   it  is  suggested  that  a  presentation  by  tbe  king  ought  to 
state  by  what  title  he  presentii. 

t  And  by  thestat.  7  Ann.  c.  IS,  it  is  enacted,  ''that  if  coparceners  or  joint-tenants,  or 
tenants  ill  common  be  sei-^ed  of  any  cstnte  of  inheritance  in  tbe  advowson  of  any  chnrcb* 
or  ▼icaragp,  or  other  erclfsiAslical  promotion,  and  a  partition  is  or  shall  be  made  between 
them,  to  present  by  turns,  that  thereupon  every  one  sh.ill  be  taken  and  adjudged  to  be  sei- 
sed of  hifl  or  her  separate  port  of  the  ndvowson,  to  present  in  hi?  or  her  turn;  as  if  there  be 
two,  and  they  make  such  partition  each  shall  he  said  to  be  seised,  the  one  of  the  eue 
moiety,  to  present  in  the  first  turn,  the  other  of  the  moiety  to  present  in  the  second  tanj; 
,  la  like  .roaaoer  if  there  he  throe,  four,  or  more,  e?ery  one  ^ball  be  aaid  to  be  seiiej  of  bil 
0T  her  pan«  and  to  present  in  his  or  her  tarn,*' 
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partition  to  present  by  turn,  and  an  usurpation  had  happened  in  the  turn >of  one  toms*  a    , 
of  them;  whether  (his  put  all  the  rest  out  of  possession,  or  whether  the  sister  '"°"S  P^*"^^ 
^▼hich  had  the  next  turn,  should   present  when  the  next  church  became  void?  ""pj?j" 
The  Court  inclined  to  an  opinion  that  it  should  put  all  out  of  possession,  but  j„  ^  turn 
would  not  permit  a  special  verdict,  though  a  case  was  afterwards  made  for  the  pota  all  out 
consideration  of  the  judecs.  ofposset 

6,  Arthwoton  v.  The  Bishop  of  Chester,  E.  T.  1790,  C.  P.  1  H.  Bl.  418  "^o"'*/ on 

Per    Cur,     If  there  are  four  coparceners,  the  eldest  and  second  present;  a  ^r^^-j 
stranger  usurps  on  the  third,  this  usurpation  will  only  affect  (hut  turn;  and  the  J^  .*.    -1 
fourth  may  present  when  her  turn  comes,  and  if  disturbed,  she  may  bring  a„(,^,Q||)gj 
mgire  tmpedt/,  for  the   usurpation  only  displaced  the  turn  of  the  third.     See  that  asorpa 
j3ro.  Qua.  Imp.  pi.  118;  1  Inst.  18.  a;  Plow.  333.  tion  in  one  ^ 

6.  Barker  v.  TftE  Bishop  op  London,  H.  T.  1752,  C.  P.  Willes,  659;  S.  coparcener 

c.  I H.  Bl.  419.  crsTortiir 

A.  6.  and  C.  three  sisters,  are  coparceners  of  an  advowson;  A.  marries  D.  i^,^  ^^^ 
on  whom  A.'s  third  is  settled;  B.  marries  £.  and  C'  dies,  having  devised  her  tnrn. 
third  to  F.  the  son  of  B.  and  E.     D.  E.  and  F.  being  thus  entitled,  under  or  The  alien 
in  right  of  the  several  original  coparceners,  a  quare  impedii  is  brought  by  G.  ^^  of  the  el 
a  stranger,  against  D.  and  £. ;  E  dies  pending  the  writ,  and  the  share  of  B.  ^^'if  f^^' 
previously  deceased,  thereupon  descend?  to  F.  in  addition  to  the  share  devised  'i,^  ga^e^ 
to  him  by  C.     D.  suffers  judgment  to  go  by  default.     This  judgment  against  privilege  as 
4).  is  a  bar  to  a  quare  impedit  brought  by  D.  and  F. ,  in  which  D.  is  summoned  she  herself 
and  severed,  to  recover  the  same  presentation,  but  is  not  a  bar  to  F.'s  right  to  woald  have 
recover,  on  the  next  aroidance,  in  his  turn.     Lord  C  J.  Willes,  in  delivering  ^^' 
the  judgment  of  the  court,  said,  that  the  two  cases  on  which  he  principally  ^^' ^glingi^r^ 
lied  were  in  Bro.  Ab.  title  Presentation,  s.  26;" 24  E.  3;    and  Bro.  Ab.  tit.  coparcener 
Quare  imptdil  pi.   1 18;  2  H.  7.     The  former  is  thus,  A.  and  B.  have  a  right  emitled  to  * 
to  present  to  a  vicarage  by   turns.     A.,  whose  turn  it  was,  suffered  the  living  present,  is 
to  lapse  to  the  bishop  who  collated  a  person  to  it;  and,  upon  his  death,  B.  pre-  j."  '^*^  ^^ 
sent ed,  and  held  that  he   had  a  good  right,  for  that  A.  by  allowing  the'living"^*^*^^*^""* 
to  lapse  to  the  bishop,  and  that  it  should  not  be  any  prejudice  to  B.     The  oth*  * 

er  case  was  this,  four  copartners  of  an  advowson;  the  first  daughter  presents 
to  the  first  avoidance;  the  second  daughter  to  the  second;  and  on  the  third 
avoidance,  a  stranger  usurps  on  the  third  daughter,  and  presents  by  usurpation 
and  such  presentee  was  instituted  and  inducted,  and  died.  The  fourth  shall 
Dot  lose  her  turn  by  the  third  daughter  suffering  a  stranger  to  present  by  asur- 
pation,  but  shall  present  to  that  avoidance.  In  this  the  whole  court  agreed, 
though  they  doubted  as  to  some  other  points  of  the  case. 

7.  Thralb  v.  The  Bishop  of  London,  E.  T.  1790,  C.  P.  1  H.  Bl.  411. 

It  was  objected  to  the  pleadings  in  this  case,  that  it  was  alleged  that  the 
coparceners  did  not  agree  to  present  in  turns,  instead  of,  could  not  agree; '^^^"S^^ 
but  the  objection  was  overruled;  and  Lord  Loughborough,  in  delivering  judg-**°P*'®® 
ment,  said,  ''There  is  but  one  objection  made  to  this  plea,  viz.  that  it  is  plead- g^i^t  in  ^^ 
ed  that  the  coparceners  did  not  agree  to  the  present,  and  therefore  that,  on  the  tarns,  when 
first  avoidance,  the  presentation  belonged  to  the  eldest.     The  argument  is,  they  are  set 
that,  in  the  language  of  many  hooks  and  some  pleadings,  the  right  of  present- ■b<1  ^^*^ 
ing  by  turns  is  said  to  arise  when  coparceners  cannot  agree,  and  many  autho- '^^^T*'^"* 
rities  have  been  quoted  to  prove  this  position.     It  is  also  laid  down  in  Bro.  til.  Bppesrs  ^ 
Present  al    Eglis^^e.  J9;  Fitz.  Nat.    Brev.  Qua.  Imp.  81;  Co.    Litt.  166.  b;  from  an 
Doctor  and  Student,  b.  2.  c.  30;  and  it  is  clear  law  that  the  first  presentation  in  averment 
such  a  case  of  mere  right,  belongs  to  the  eldest,  descends  to  her  issue,  goes  ih^t  they 
to  her  husband   by  the  courtesy,   and   passes  by  her  grant.     The  expression ''^l^. 'V'f* 
then  that  they  cannot  agree,  therefore  the   exercise  of  t^e  right  must  be  by  ^n*jy,u„» 
turns,  is  generally  true.     It  is  a  legal  presumption,  that  on  a  right  so  circum-to  aaving 

*  Or  if  thoy  cannot  agree  to  present,  the  eldest  sister  shall  have  the  first  tarn,  the  second  they  coqid 
•hall  have  the  next  tarn,  and  so  of  the  rest  according  to  their  seniority;  and  this  privilege  not  agree, 
extends  not  only  to  their  heirs,  but  to  the  several   ns^ignces  of  every  coparcener   whether     [   4^iS    1 
they  acquire  the  estate  by  conveyance  or  tiv  act  in  Jaw.  ^s  tenant  hy  the  curtesy,  who  shall 
have  the  same  privileges  by  presenting  in  turn  ns  ihe  sisters  had.    ^e^  Plow.  833;Cro.  Eli^. 
}pi  1  lost.  18,  Q.  166,  b,  243,  a;  1  H.  Bl.  41^. 
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Btaoced,  thej  caDnot  agree.  The  eldest  has  li  plerw  jwrey  andlhe  coDcurrence 
of  the  others  would  ooly  operate  to  their  own  prejudice.  But  it  is  not  a  posi- 
tion of  fact,  that  they  cannot  agree,  nor  could  any  issue  be  taken  upon  it.  If 
they  do  not  agree,  the  eldest  must  present  in  the  first  turn  an  actual  agreement 
alone  can  prevent  it.  No  authority  has  been  cited  to  show  it  to  be  bad  pleading 
to  state  that  they  did  not  agree;  on  the  contrary  in  the  case  of  this  very  advow- 
son,  the  phrase  in  the  pleading  is  distinctly  that  they  "did  not  agree;"  and  the 
court  in  giving  judgment,  reason  upon  it  as  precisely  synonymous  with  ''could 
not  agree."  Besides  as  thia  is  a  plea  in  bar,  certainty  to  a  common  intent  is 
sufficient. 

8.  Bishop  OF  Sausbury  v.  Philips,  M.  T.  1688,  K.  B.   1  Salk.  43;  S.  C. 

1  Ld.  Raym.  635;  S.  C.  Carlh.  605;  S.  C.  12  Mod.  321. 
tion^t?  m«       '^^*  plaintiff  declared  that  A.  and  B.  were  seised  in  fee  as  joint-tenants  of 
MBt  by       ^°  advowson  in  gross,  and  by  indenture  agreed   from  thenceforth  to  be  seised 
tariM  may   thereof  as  tenants  in  common,  and   not  as  joint  tenants;  and  they  and  their 
either  be  by  respective  heirs  should  present   severally  and  by  turns,  and  showed  severial 
i^A^A^    presentations  alternately;  and  that  A.  died,   and  his  moiety  descended  to  C. 
by  a^a.or  QQ^  makes  his  title  by  grant  of  the  next  presentation  from  C.  to  D.,  his  execu- 
tween  priv  ^^''^>  administrators   and  assigns,  in  whose  life  the  church  became  void;  and 
letinblood;  ^h&t  D.  made  his  will  and  died,  and   it  belongs  to  the  plaintiff,  as  executor,  to 
bot  be        present.     Bishop  claims  title  by  lapse,  plaintiff  replies,  the  testator  presented 
twees stran  Symes  within  six  months,   and  the  bishop   refused  him;  defendant  rejoined., 
'^r  b  ^  ^^  ff^^^  ^i'^  three  days'  time  to.  prepare  for  examintion,  and  he  never  came 
dead*  ^   ^  iftg&in;  absque  hoc   that  the  bishop  refused  Symes  at  the  presentation  of  the 
testator,     upon  this  issue  was  found  for  the  plaintiff,  and  on  a  writ  of  error, 
the  judgment   was  affirmed.     The   Chief  Justice  said,  that   a    composition 
might  be  either  by  record  or  by  parol;  that  if  either  privies  in  blood,  as  copart- 
ners, or  strangers  in   blood,  as  tenants  in  common,  or  joint-tenants,  agree  by 
record  to  present  by  turns,  and  one  present,  the  other  is  not  by  usurpation  put 
to  a  quare  impedit;  and  that  whether  the  presentation   be  by  one  privy  to  the 
agreement  or  by  a   stranger;  see  West.  2.  5.;  Inst.   362.     2ndly.  That  if 
*      either  privies  in  blood,  as  parceners,  or  strangers,  as  tenants  in  common  or 
joint  tenants  agree  by  deeds  to  present  by  turns,  the  composition  is  good;  and 
if  it  be  once  executed  on  all  sides,  he  that  brings  a  quare  impedit   need  not 
mention   the  composition   which  shows  the  very  right  and  inheritance  to  be 
severed,  and  that  a  separate   interest  is  vested  in  each  of  them  to  present  al- 
C  d29  J  ternately,  and  that  the  plaintiff  needed  not   have  declared  of  the  composition 
or  indenture  in  this  case.  See  Dy.  29.     3dly.  By  parol,  for  so  a  composition 
may  be  between  parceners;  but  between  strangers  in  blood  composition  can- 
not be  without  deed.     See  F.  N.  B.  60.  62.  a.  f;  11  H.  4.  3.  b. 

9.  The  Grocer's  Company  v.  The  Archbishop  of  Canterbury  and  Back- 
house, T.  T.  1771,  C.  P.  2  Blac.  770.  S.  P.  Callanp  v.  Tbower,  2  H. 
Bl.  333. 

In  a  quare  impedit,  the  plaintiffs  declared  upon  their  seisin  of  the  advowson 
The  prarof  ^f  A.  in  1663,  and  of  the  seisin  of  the  Archbishop  of  St.  M.  and  St.  P.  in 
ativepreaen  1662,  by  presentment  or  collation  of  their  several  clerks,  and  institution  and 
laiion  to  a  induction  thereon,  that  the  churches  were  all  burnt  down  in  the  great  fire 
chorehXthe^f  Lojjj^jj^  1660,  and  by  statute  21  Car.  2.  c.  11.  it  was  among  other 
^^^J^j^^°l^  things  enacted,  §63.  that  the  parishes  of  St.  M.,  St.  P.  and  A.,  should  be 
held  by  sev  united,  and  the  church  of  St.  M.  as  the  parish  church;  and  §68,  that  the  se- 
eral  in  com  veral  patrons  of  all  the  churches  united  by  that  act  should  present  to  the  seve- 
mon)  does  ral  rebuilded  churches  by  turns.  The  first  presentation  to  be  made  by  the 
not  Bopply  patron  of  such  of  the  said  churches,  the  endowments  whereof  were  of  the 
JJjJJ^'J^®  greatest  yearly  value;  by  virtue  whereof  the  archbishop  and  the  company 
oifaerwise  ^c<^A>^^  seised  of  the  advowson  so  united,  and  entitled  to  present  in  turns, 
entitled  to  That  on  the  23d  of  September,  1679,  Aarchbishop  S.  collated  T.  P.  in  right 
preaeDt.  of  his  archbisopric,  as  his  first  turn;  on  whose  death  Archbishop  T.  colla- 
ted S.  B.  the  2 1st  November,  1693,  in  right  of  his  archbishopric,  as  his 
second  turn.  That  B.  being  made  bishop  of  R.  King  George  I.  by  virtue  of 
bis  prerogative  royal,  on  the  10th  of  July,  1720,  presented  Dr.  L.;  and  L. 
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being  made  bishop  of  St.  A.  King  George  II.  by  virtue  of  his  Prerogative, 
on  the  16th  of  February,  1744,  presented  Dr.  T.  N.;  and  that  church  being 
now  void  by  his  resignation,  it  belonged  to  the  plaintiffs  in  their  turn,  being  the 
third  turn,  to  present,  &c.  But  that  defendants,  the  archbishop  and  B.  hindered 
theoi.  To  this  declaration  the  archbishop  demurred  generally;  but  the  defendant 
B.  pleaded  that  he  was  par8on,on  the  collation  of  the  archbishop;  he  admitted  the 
declaration  as  far  as  to  the  union  of  the  three  churches,  and  the  seisins  of  the 
archbishop  and  the  company;  and  that  they  were  entitled  to  present  in  such 
manner  and  form  as  in  th(3  declaration  mentioned.  But  he  said,  that  at  the 
time  of  passing  the  act,  St.  M.  was  of  greater  value  than  either  of  the  other 
churches,  and  A.  of  greater  value  than  St.  P.  viz.  St.  M.  33/.    1^2$,   3  l-2cl.; 

A.  19/.  ds.  9c/.;  St.  P*  13/.  6s,  8c/.  by  reason  whereof  the  archbishop  was 
entitled  to  the  first  turn,  the  Grocers'  Company  to  the  second,  and  the  arch- 
bishop to  the  third.  The  archbishop  S.  collated  P.  as  in  his  first  turn,  upon 
whose  death  it  belonged  to  the  company  t6  present,  as  in  their  turn,  being 
the  second  turn;  but  that  Archbishop  T.  usurped  and  collated  B.  He  then 
stated  the  two  prerogative  presentations  as  above,  and  the  resignation  of  N. 
by  virtue  whereof  it  belonged  to  the  present  archBishop  to  collate  to  the  said 
church  in  his  turn,  being  the  third  turn;  and  that  he  collated  the  defendant 

B.  To  this  plea  the  plaintiffs  replied,  protesting  the  endowment  of  A.  was 
not  at  the  time  of  the  act  of  greater  value  than  St.    P.  and  that  Archbishop 

T.  did  not  usurp  as  alleged;  and  they  said  that  it  belonged  to  the  plaintifis  in   ^  ^_.  «  * 
their  turn,  being  the  third,  to  present;  and  they  traversed  that  it  belonged  to   •  ^^  ■* 
the  plaintiffs  to  present  to  the  said  church  at  the  second  turn;  the  defendant 
B.  demurred  to  this  replication,  because  the  plaintiffs  had  not  traversed  or 
put  in  issue  any  matter  of  tact,  but  had  only  traversed   and  attempted  to  put 
in  issue  a  matter  of  law.     After  this  case  had  been  twice  argued,  Per  Cur, 
There  are  two  principal  questions  in  the  present  case;  the  first  arising  ou 
the  archbishop's  general  demurrer,  whether  the  plaintiflis  have  set  forth  a  good 
title  in  themselves  upon  their  own   declaration?     The  second  arising  upon 
the  defendant  B.'s  plea,  whether  the  defendants  have  set  out  a  better  title. 
Upon  the  first  question  four  objections  were  taken  to  the  count  by  the  de- 
fendant's counsel;    1st.  That  the  plaintiffs  have  not  averred  any  seisin  in 
themselves  of  the  advowson  of  these  united  churches;  the  same  objection 
was  taken  in  the  case  of  Reynoldson  v.  Blake,  3  Lev,  435.     And  certainly 
an  averment  of  seisin  by  representation,  by  presentation  in  thcm-selves,  or  Where  ser 
those  undcr'whom  they  claim,  is  absolutely  necessary;  but  we  are  of  opinion  eial  ehnreb 
that  there  is  a  sufficient  averment  of  seisin  in  the  present  case;  for  the  plain- •***■•  ■!*' 
tiffs  have  8.*ated  a  seisin  of  A.  in  themselves  before  the  union;  ihey  have  stated  J?*^*  ^Meiit 
the  act  of  union,  their  title  to  present  by  turns,  and  the  archbishop's  presentation  tatioa  civ 
in  consequence.     If  this  advowson  is  to  be  considered  as  one  newly  created  by  ea  by  tornr 
the  act,  it  is  impossible  the  rule  should  hold  of  the  necessity  to  state  a  prior  to  leveral 
seisin  upon  the  first  claim  of  the  patron  to  present;  or  if  this  be  a  derivative  Patrons, 
advowson  arising  from  the  union  of  the  three  component  parts,  the  derivative  ■"**''"|8  *' 
seisin  is  surely  sufficiently  stated  and  averred.     2dly.  It  was  objected  that  the  j]^^*"  ^^ 
plaintiffs  should  have  stated  what  the  rota  of  presentation  is,  and  have  set  own  ehareb 
out  the  yearly  value  of  each  church  at  the  time  of  the  union  in  order  to  have  before  ibe 
determined  that  rota.     And  to  be  sure,  it  is  necessary  to  state  the  commence-  anioa  raffi 
ment  of  a  right    to  present   by    turns,    either    by  words,  or  by  necessary  ""~ 
intendment.     If  a  manor  be  divided  into  three  parts,  with  one-third  of  the 
advowson  appendant  to  each,  the  very  appendancy  is  sufficient  to  show  by 
necessary  intendment  that  the  right  commenced  by  prescription;  and  in  case 
at  bar  there  is  sufficient  staled  by  way  of  history  to  show  the  priority  and  rota 
of  the  turns;  viz.  that  the  archbishop  presented  in   right  of  his  fee  upon  the 
vacancies  in  1679,  and  I6!1.3,  being  the  first  and  second  turns;  and  that  now 
it  is  the  right  of  the  plaintifl^  to  present,  being  tlie  third  turn;  as  to  the 
value,  if  a  dispute  had  happened  at  the  first  vacancy  in  1679,  it  would  have 
been  necessary  to  have  stated  the  value,  in  order  to  ascertain  the  title  to  tha 
first  presentation;  but  as  that  is   not  necessarily   the  criterion  to  determine 
the  second  or  third^  it  is  not  necessary  to  set  it  out  upon  the  present  vacancy, 
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Sdly,  It  was  objected,  that  the  plaintiffs*  claiming  tUe  third  turn  have  not 
shown  this  to  be  the  third  turn,  but  rather  the  fifth.  But  we  are  all  of  opia- 
ion  that  though  in  point  of  fact  this  is  the  fifih  vacancy,  yet  it  is  but  the  third 
A  preroga  turn  as  between  the  patrons;  because  the  prerogative  presentations  do  not 
tivB  pre«en  supply  the  turn  of  the  patron.  These  prerogative  presentations  appear  to  b^ 
tatioo  does  ^g  ^|j  ^g  Edward  II.'s  lime,  and  were  exercised  under  Henry  VIII.  and 
?o  defeliT^^  Queen  Elizabeth.  The  law  concerning  them  was  doubted  in  the  time  of 
but  to  sas  Car.  2.  and  since;  but  was  finally  determined  in  favour  of  the  crown  in  King 
p«nd  the  ti  William's  time.  This  is  not  a  right  of  patronage  in  the  king,  nor  is  it  a  right 
tie,  and  of  eviction,  for  it  ejects  nobody;  nor  is  it  an  usurpation,  for  it  is  a  rightful  act. 
leaves  ove  3„(  j^  jg  ^  contingent  casual  right  arising  upon  a  particular  event,  namely,  the 
J?^^j"J^^^*j. incumbent's  becoming  a  bishop. 

r  331  1  ^^  was  determined  in  the  case  of  St.  James's  parish  that  the  statute  of  ( 
ilfo  ijtle^Qf  James  2.  which  vested  the  presentation  in  the  Bishop  of  London  and  Lord 
in  any  nan  Jermyn  by  turns,  did  not  bar  this  right  of  the  crown,  which  arises  toties  quo- 
tier  cpnnect  ties  the  event  shall  happen.  But  then  this  does  supply,  it  only  suspends  or 
ed  with  it,  postpones  the  turn  of  the  patron;  it  postpones  the  turns  of  both  or  all  the 
in  siatu^  patrons  if  more  than  one,  but  does  not  take  away  the  right  of  one  and  leave 
It  is  not  a  ^^®  ^^^^  entire,  which  would  be  rank  injustice,  and  this  being  the  act  of  law 
right  of  pat  nemini  facit  injuriam.  The  4th  objection  was,  that  it  is  not  averred  that  the 
ronage,  nor  third  belongs  to  the  plaintiffs;  but  this  is  merely  consequential,  and  the  Court 
a  right  of  |^i||  draw  the  consequence;  as  it  is  stated  that  the  archbishop  presented  of 
eviction,  |.|g,|^^  Ij^  fi^g  gpg^  ^Q^  second  turns,  it  follows,  that  the  company  must  now  be 
pation*  it  d^itled  to  the  third,  there  being  three  churches  united,  and  of  course  three 
doea  not  turns  of  presentation.  Therefore  we  are  all  of  opinion,  that  on  the  face  of 
Mipply,  bat  the  declaration  the  plaintifis  have  set  out  a  good  title  in  themselves,  and  <MDr 
tospends  orgequently  that  the  aemurrer  of  the  archbishop  is  bad.  Next  as  to  the  plea  of 
poaiponee  ^)^q  defendant  B.  which  purports  to  make  out  a  better  title  than  the  ptaintifisV 
the  patron  **  '^  observable  the  act  of  1  James  2.  for  St.  M.  and  Sr.  I.  parishes,  vests  an 
or  patrons;  ^'^^^'^^^^  presentation  in  the  Bishop  of  London  and  Lord  Jermyn;  and  that 
it  is  a  right  the  bishop  should  present  first.  Had  a  similar  rule  been  laid  down  here  as 
fol  act;  and  that,  first,  the  archbishop,  secondly,  the  company,  thirdly,  the  archbishop, 
if  there  are  should  present,  and  so  on  alternis  vicibus,  it  might  have  been  necessary  to  de- 
several  pal  tgfiuiiie  ijje  question  whether,  upon  an  usurpation  by  the  archbishop's  predeces- 
awa?  the  ^^^^^  ^^  ^^®  second  turn,  the  company  shall  present  in  the  third  turn,  or  shall 
right  of  wait  till  the  fifth  comes  round;  bilt  as  our  present  opinion  is,  it  will  not  be  neces- 
none.leaves sary  to  determine  it,  for  we  think  that  no  such  rota  is  clearly  established;  by 
the  rest  en  the  act  the  first  turn  depended  on  the  comparative  value  of  the  endowments, 
tire,  hnt  (here  the  act  stops,  and  gives  no  rule  for  determining  the  second  turn.  Where 
JIJIJ  i^*^®'^f  there  are  only  two  churches  united,  and  consequently  only  two  turns,  the 
gl(.  fixing  of  the  first  consequently  fixes  the  second;  but  that   is  not  the  present 

case.  This  is  a  singular  instance  out  of  thirty-four  unions  of  uniting  more 
than  two  parishes;  the  words  of  the  general  rule  do  not  reach  this  case, 
which  probably  was  forgot,  and  certaiinly  riot  expressed  in  the  act;  there  be* 
ing  then  no  positive  rule  for  fixing  the  second  turn,  let  us  consider  what 
could  have  been  done  in  case  the  right  had  been  disputed  in  1693.  It  might, 
perhaps,  have  been  determined  by  analogy  to  the  rule  for  the  first  turn;  by 
analogy  to  the  union  of  two  churches  where  the  presentations  are  alternate; 
by  analogy  to  presentation  by  parceners  or  tenants  in'  common  of  one  advow- 
Bon;  or  they  must  have  resorted  to  equity,  or  perhaps  to  parliament  to  settle 
it.  Still  the  rule  must  have  been  uncertain  and  arbitrary;  they  therefore 
very  wisely  agreed  to  it  in  1693,  which  agreement  we  collect  from  the  acqui- 
escence, though  what  was  the  rule  by  which  that  agreement  was  framed  doeii 
not  appear,  'i'here  is  no  reason  to  suppose  that  it  either  was  or  ought  to 
[  33-2  ]  ^^^®  '^®®"  settled  by  the  value  in  the  king's  books,  upon  which  the  defendant 
rests  his  plea.  That  could  not  be  the  rule  even  in  the  first  presentation,  for 
the  words  of  the  act  are,  *'  those  churches  where  endowments  are  of  the 
greatest  value;  referring  to  the  time  when  the  act  was  made.  The 
value  in  the  king's  books  is  never  the  standard  of  private,  but  only  of  public 
rights.     Thus  in  17  Eliz.  c.  28.  subsidies  are  to  be  rated  according  to  the 
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value  of  the  exchequer  records;  and  by  the  general  statute  of  union^  17  Car. 
c.  3.  the  right  of  patronage  is  settled  to  the  real  yalue  of  the  living;  but  the 
king's  rights  are  saved  according  to  the  value  in  the  king^s  books;  and  the 
same  distinction  occurs  in  the  very  next  clause  of  the  statute  now  under  con- 
sideration. Perhaps  the  rota  was  settled  in  1693,  according  to  the  real  value 
of  the  livings  at  the  time  of  the  union,  or  according  to  the  order  in  which  ths 
parishes  are  named  in  the  act;  or  because  the  archbishop's  church  was  rebuilt, 
and  the  company's  not;  or  because  the  archbishop's  two  livings  put  together 
are  more  than  double  to  that  of  the  company's;  or  from  deference  to  the  arch- 
bishop's station,  or  from  other  causes;  but  agree  they  most  certainly  did.  The 
company  withdrew  its  claim,  gave  the  archbishop  the  advantage,  and  suffered 
him  to  collate  in  the  second  turn  as  well  as  the 'first  without  any  dispute,  and 
the  archbishop  shall  not  now  be  admitted  to  controvert  the  acts  done  by 
his  predecessors  in  right  of  his  fee.  This  acquiescence  is  an  evidence  of  an 
agreement  on  both  sides,  which  neither  shall  now  contradict.  We  therefore 
think  that  the  defendant  B.  has  made  out  no  title  by  his  plea;  and  this 
being  the  case,  it  is  immaterial  how  regular  the  replication  and  traverse  may 
be.  But  the  plaintiffs,  seemed  to  have  judged  rightly  in  not  traversing  the 
value  of  the  livings,  which  would  have  been  an  immaterial  traverse,  because 
the  value  is  not  the  criterion  which  governs  the  second  turn;  rightly,  also,  in 
not  traversing  the  usurpation  of  archbishop  T.;  for  that  is  only  a  consequence 
that  roust  result  or  not  result  from  the  right  to  the  second  turn,  which  is  there- 
fore the  proper  and  material  thing  to  be  traversed.  And  this  is  not  merely 
a  traverse  of  a  point  of  law,  but  a  law  connected  with  fact,  which  is  clearly 
traversable.  Upon  the.  whole  we  are  of  opinion  that  there  must  be  judgment 
for  the  plaintiffs. 

10.  Rogers  v.  Holled  and  others,  M.  T.  1775,  C.  P.  2  Black  1039. 

Upon  a  bill  being  brought  in  the  Court  of  Chancery  to  set  aside  the  grant  A  Uy  pat 
of  an  advowson  for  fraud,  &c.   that  Court  directed  a  case  to  the  Court  of'®»  ""y  ™ 
Common  Pleas  for  their  opinion,  touching  the  effect  of  a  certain  instrument,  ^°"  r* 
purporting  to  revoke  a  presentation.     The  case  stated,  that  T.  S.  being  seised  [-^g  ^^^ 
in  fee  by  lease  and  release  of  the  7th  and  8th  of  February,  1764;  and  by  fine  taehrevoea 
in  consideration  of  525?.  conveyed  to  T.  H.  and  his  heirs,  the  advowson  of  tion  cannot 
H.  B.  in  the  county  of  L.     That  in  Hilary  Term,   1765,  S.  filed  his  bill  in  »>•  ^oid  f«' 
chancery  against  H.  to  set  aside  the  transaction  as  fraudulent.     That  in  Oc-"™*"*^* 
tober  following,  while  that  suit  was  pending,  the  incumbent  died;  whereupon 
S.  presented  R.,  and  H.    presented  his  brother  K. :  and  the  Bishop  of  Lin- 
coln declining  to  institute  either  of  them,  each  brought  his  qtuire  impedit 
against Jhe  other,   and  against  the  bishop.     That  in  Easter  Term,  1767,  H. 
and  K.   filed  their  cross  bill;  and  the  12th  of  December,  1769,  while  both    ^  ^^^^  .. 
causes  were  at  issue,  S.  and  H.  by  indenture,  agreed  that  in  consideration  of  I-  ^^  i 
1050/.  more  paid  by  H.  A.  to  S.  and  ail  costs,  S.  should  discontinue  his  quare 
impedit;  and  that  the  original  and  cross  bill  should  both  be   dismissed;  and 
S.  by   that  indenture,  grants,  bargains,  sells,  and  confirms,  unto  the  said  T. 
H.  and  his  heirs  the  said   advowson.     On  the  same  day  S.  wrote  a  letter  to 
the  bishop,  acquainting  him  that  all  disputes  were  at  an  end  between  him  and 
H.;  and  that  he  had  by  indenture  of  that  date  confirmed  the  title  of  H.  and  his 
heirs  to  the  advowson;  he  consequently  by  this  letter  recalled  and  made  void 
his  presentation  of  R.  and  desired  the  bishop  to  deliver  up  the  same*  to  be 
cancelled,  and  to  accept  K.   as  his  clerk  in  the  stead  of  R.,  the  quare  impedit 
brought  by  S.  being  then  discontinued.     And  the  question  was,   whether  the 
letter  or  instrument  perporting  to  revoke  the  presentation  was  a  good  and  ef^ 
fectual  revocation  in  law?     Per  Cur.  There  is  no  doubt  but  that  our  law  a  lay 
patron  may  revoke  his  presentation  at  any  time.     The  canon  law  itself  allows 
It  under  another  name,  by  permitting  the  patron  to  vary  cumuhndo  variare 
Presentationem,   But  by  the  common  law,it  is  expressly  held  that  the  patron  may 
revoke.     Next,  as  to  the  question   whether  S.  (being  no  longer  legal  patron) 
could  revoke  his  presentation,  that  is  an  objection  that  does  not  lie  in  the 
mouth  of  the  present  plaintiff.    For  if  the  legal  interest  of  S.  ceased  by  the 

VOL.  I.  SO 
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first  conveysnco  in  1764,  then  he  had  no  right  to  present  in  1765..  If  the  ob* 
jection  arises  from  the  confirmatory  deed  in  1769  the  answer  is,  that  the  deed 
of  1764  and  that  of  1769  are  all  one  transaction,  and  there  is  no  priority  be- 
tween them.  So  that  in  this  respect,  the  revocation  is  to  the  full  as  eood  as 
the  presention.  In  regard  to  simony  there  is  none,  this  being  a  bonafiae  com* 
promise,  and  not  a  corrupt  agreement  to  present.  The  presentatioa  was  cer- 
tainly revocable  by  the  principles  of  the  common  law;  because  it  vested  no 
right  in  any  one,  not  even  in  the  clerk  presented ;  for  if  the  clerk  had  a  right, 
the  law  would  give  him  a  remedy  to  recover  it  when  invaded;  but  there  is  no 
species  of  common  law  action  open  or  competent  to  a  desk  to  recover  a  pre- 
sentation when  obstructed,  but  to  (he  patron  only. 
If  the  right ,  j    j^g  y^^^^  y  'p^j.  MARq.uis  of  Stafford  and  S.   Giffard,  Esq,  E.  T. 

ti^nnr  *^9^'  ^^-  *^-  ^  T.  R.  646. 

one  person,  1*^^  Court  of  King's  Bench  granted  a  rule  for  the  defendants  as  lords  of 
and  ihat  of  the  manor  of  S.  to  show  cause  whv  a  mandamus  should  not  issue  to  command 
presenta  them  to  present  to  the  ordinary  W.  M.  clerk,  to  be  curate  of  the  chapel  of 
•^9"  *°  h"  ^'  ^^  ^^®  manor  of  S.  This  application  was  founded  on  affidavits,  stating 
Utter'i!  to  ^^^  usage  to  be  that  the  minister  of  this  chapel  ought  to  be  appointed  by  the 
jodseofthe^'^^^^^^^"^^  ^'  ^'  ^"^  presented  and  allowed  by  the  lord  of  the  manor  of  S. 
qQalifiott  It  appeared  from  an  ancient  roll  of  the  manor,  that  certain  proceedings  had 
tieo  of  the  been  had  before  the  commissioners  of  charitable  uses.  And  that  it  had  been 
pvrion  nom  agreed  that  certain  copj  holds  should  be  let,  &.c.  towards  the  reparation  of  the 
iniited,  in  Q^jap^}  and  the  maintenance  of  a  curate,  Sec,  who  should  be  appointed  by  the 
manner  at  inhabitants  of  W,  and  presented  and  allowed  by  the  lord  of  the  manor  of  S. 
a  bishop  And  that  the  person  so  appointed  should  reside  on  the  curacy;  and  on  corn- 
does;  but  if  plaint  of  his  nonresidence,  or  any  other  misdemeanor,  the  lord  of  the  manor 
a  perifoa  shottldgive  him  notice  to  reform,  and  if  he  did  not,  should  present,  and  allow 
presenimg,  another  curate  to  be  nominated  by  the  inhabitants.  The  roll  also  ordered 
fb«  nomin  ^^^^  '^®  lands  should  be  granted  to  trustees,  who-should  be  regularly  chosen 
ee  on  the  i"  succession.  The  affidavits  then  stated,  that  the  profits  of  those  lands  had 
[  334  I  been  appropriated  accordingly;  that  on  the  death  of  the  late  incumbent,  W« 
ground  of  M.  and  A.  H.  were  the  candidates,  and  a  polf  was  proposed  by  the  defend- 
immoraliiy,  ants;  that  M.  had  67  votes,  and  H.  29;  on  which  the  former  was  appointed, 
***  f^°"  but  that  the  defendants  refused  to  allow  his  noRHnation.  From  the  affidavits 
a'iar'v^*  ^  °"  ^^®  other  side,  it  appeared  that  this  was  originally  a  free  and  private  chapel, 
hence,' if,  ^^^  belonged  to  the  lords  of  the  manor  of  S.  and  was  purely  a  donative;  that 
on  HR  app  ithe  major  part  of  the  inhabitants  of  W.  had,  as  much  as  they  could,  elected 
cation  for  a  A.  H.  and  had  desired  them,  the  defendants,  to  allow  him,  &c.  They  pre- 
manda  aented,  &c.;and  that  H.  entered  upon  and  performed  the  office.  A  similar 
J?""***"*|  appointment  was  alleged  to  have  taken  place  with  regard  to  the  late  incum- 
erVo^'noi"  ^^^^i  »"^  ^*^^  respect  to  the  recent  election  it  was  stated,  that  49  of  M.'s 
preteniiog  electors  were  not  resident  in  the  town  of  W.  but  in  adjoining  districts  of  W, 
a  nominee,  and  that  only  four  who  voted  for  H.  were  liable  to  that  objection;  that  the 
the  qoes  defendants  had  approved  of  H.'s  nomination,  and  allowed  and  presented  him 
*'^i'h*  th  ^^^^^'■^'"g^y 5  andthatM.  was  a  man  of  indecent  and  immoral  life,  and  that 
prosecutor  ^®  ^^^  ^^^  ^y  "^8^6^*©^  ^^^  ^^^7  »s  a  minister,  but  had  been  actually  in  a 
actM  ministe  ^^^^^  of  drunkenness  while  in  the  performance  of  divine  service.  In  showing 
rial  I J  in  nl  cause  against  this  rule,  three  points  were  insisted  on.  Ist.  That  the  defen- 
lowing  the  dants  did  not  act  merely  ministerially  in  allowing  the  nomination  by  the  free- 
b°"*hl*"°"  holders,  but  that  they  had  a  right  to  reject  the  person  so  nominated.  2dly. 
aeotee  or^  That  this  benefice  was  purely  a  donative:  and  though  the  defendants,  who 
whether  he  ^^l"®  the  patrons,  could  not  arbitrarily  reject  the  person  nominated  by  the 
may  ap  resident  freeholders,  yet  that  they  might  reject  him  for  any  cause,  which  would 
prove  or  re  be  a  sufficient  ground  to  warrant  a  bishop  in  rejecting  a  person  presented  to 
jeci  if.  hino  in  the  case  of  a  presenlalive  benefice.  And  3dly.  That  M.  had  another 
wilt  not'de  ®P®^*^^  ^^S^*  remedy  by  quare  impedily  which  was  a  complete  answer  to  an  ap- 
termine  ii    p'^cation  for  a  mandamus. 

vpon  aflMa      ^^^  ^*^^>     The  first  point   is  too  important  to  determine  upon    affidavits. 

Vila.  As  to  the  second,  if  the  defendants  were  to  be  considered  as  trusteeg,  they 

were,  in  the  execution  of  that  trust,  to  exercise  a  proper  discretion^  and  to 


ADVOWSON.— or  the  RemedUs  connected  wUh.  835 

i 

judge  whether  the  party  were  or  were  not  idoneous^  as  a  bishop  may  do  in  the 
case  of  a  presentative,  and  may  absolutely  reject  the  nominee  on  the  account 
of  his  being  illiterate;  but  of  this  question  of  fitness  he  is  the  sole  judge  for  it 
cannot  be  tried  by  a  jury.  But  as  M.  had  been  rejected  on  account  of  im- 
morality and  indecent  conduct,  that  question  might  be  properly  determined  by^ 
jury.  If,  however,  these  facts  were  true,  the  defendnnts  might  return  them  up- 
on Iherecord;  and  as  to  the  third  point,  wc  think  that  a  quare  iuq}edU  will  not 
lie;  therefore^  as  the  party  had  no  other  remedy,  rule  absolute.  But  on  this 
matter  being  mentioned  the  next  day,  the  Court  desired  that  the  third  question 
might  be  re-argued;  which  being  done,  Per  Cur,  It  appears  from  the  ancient 
roll  that  certain  proceedings  have  been  had  before  the  commissioners  of  char- 
itable uses  respecting  the  lands  appropriated  to  the  maintenance  of  the  curate; 
therefore  it  seems  as  if  the  inhabitants  have  only  equitable  right;  if  so  this 
court  cannot  interfere;  or  if  the  inhabitants  have  a  legal  right  such  right  may 
be  inserted  in  a  qvuire  impedii.  So  thut  qiiacunque  via  data  the  rule  must  be  t  33^  ] 
discharged.  Perhaps  a  better  remedy  will  be  an  informationin  the  Court  of 
Chancery,  in  the  name  of  the  attorney-general;  for  a  party  applying  for  a 
mandamus  must  take  out  a  legal  right,  though  if  he  shows  such  legal  right, 
aud  there  be  also  a  remedy  in  equity,  that  is  no  answer  to  an  application  for 
a  mandamus;  for  when  the  Court  refuses  to  grant  a  mandamus  because  there 
is  another  specific  remedy,  they  mean  only  a  specific  remedv  at-law.  See  3 
Burr.  r265;  Doug.  506;  3  Burr.  1016;  5  Rep.  589;  Dyer.  48.  1  T.  R.  390; 
pL  17;  Burn.  E.  L  276;  Co.  Lit.  314;  2  Wils.    150;  2  Stra.  1023;  2  Inst. 

563;  I  T.  R,  404.  

VIII.  OF  THE  REMEDIES  CONNECTED  WIT^H  ADVOWSONS.* 

(A)    QCARE    IMPEDIT. 

(o)  Whtnma\nta\nahle, 
Crossman  v.  Sir  John  Churchill.  T.  T.  1675,  K.  B.  2  Mod.  97. 
Upon  a  quart  impedii  a  special  verdict  was  found,  viz.  that  G.  R.  wasBeised 
df  the  advowson  in  fee,  and  died  seised,  leaving  two  sisters,  who  were  his  co-'^^*'®  JJ' 
heirs;  that  they  and  J.  R.  being  also  one  of  the  same  family,  and  pretending    i,*"i?^j"4 
a  right  to  the  estate,  for  preventing  suits  that   might   happen,   all  enter  intOf{^|,|  j^  ^^ 
an  agreement  by  indentures,  mutually  executed,  by  which  it  was  agreed,  that  advowtoa, 
J.  R.  should  hold  some  lands   in  severalty,  and  the  co-heirs  shall  hold  other  entered  in 
lands   in  the  like  manner;  and  with   regard  to  the  advowson  a  temporary  ^  •^^  "g*"®* 
provision  was  made,  that  each  of  them  should  present  by  turns,  and  this  ar-  »«?««*  iop»'« 
rangement  was  to  continue  till  partition  could  be  made.  An  act  of  parliament  ^^"^^^^^1^ 
was  afterwards  made,  confirming  the  indenture,  which   enacted '^That  every  h^ve  no  re 
agreement  therein  contained  shall  stand,  and  that  all  the  rest  of  the  lands  not  medy  a 
particularly  named  and  otherwise  disposed  of  by  the  said  indenture,  should  begBinsteach 
held  by  these  three  in  common."     One   of  the   three,  who  by  agreement  «*'»•' J"* 
was  next  to  present,  grants  the  next  avoidance  (the  church  being  then  full)  'J^°„,g!  ^^ 
to  the  plaintiff.     The  question  was,  whether  these  three  persons  were  not  ^iioggi,  jp^n 
tenants  in  common  of  the  advowson?  and  if  so,  then  the  grant  of  the  next  act  of  parliA 
avoidance  cannot  be  good  by  one  alone,  because    he  had  not  the   whole  fuent  h% 
advowson,  but  only  aright  to  a  third  part.     The  Court  were  all  of  opinion «?«*« confir 
that  judgment  should  be  given  for  the  plaintiff;  for  there  being  an  ag^'^ement  "'"{J^^J"*'" 
that  there  should    be  a    presentation    by  turns,  and    consequently    for  one  ^„j  ^^j^ji, 
turn  each  has  a    right  to    the   whole    advowson,    by  reason  of  the  -act  of  ing,  that 
parliament  by  which  that  agreement  is  confirmed,  and  thereby  an  interest  they  sbatl 
M  settled  in  each   of  them  till  partition  made;    but  the  agreement  would  be  tenantu 
have  vested  no  interest  in  either  of  them  without  an  act  of  parliament  to  J^^  ^j®{JJ^* 
eorroborate  it;  though  in  that  case  there  would  have  been  no  remedy  upon  it  j^  ^„i^j  \^ 
but  by  action  of  covenant.     See  12  Mod.  321;  6  Co.  12;  2  Roll.   Rep.  253 ;  each  till  par 
F.  I<  B.  52;  2  Inst.  365.  litionmade. 

•  The  law  has  given  the  patron  three  dictincl  specie*  of  remedy  for  any  obntroction  he 
may  experience  in  the  exercise  of  his  right  of  presentaiion,  namely  the  writ  of  right  of 
•dvowaon,  which  is  a  final  and  conclosive  remedy:  2  In«t.  356;  F.  N.  B.  80;  Co.  Rep. 
160;  10  Co.  Rep.  134;  antl  two  inferior  posseasory  actions,  cnlled  an  aMize  of  darrien 
pre$efUment^  8  Bl  Com.  ^6,  and  a  nrrit  of  quare  impedit.  The  latter  U  the  only  action 
DOW  ia  «a^    See  poft*  tit.  lUndaatoi ;  aad  tha  Kin#  ▼.  the  Mavqai*  of  Sufibrd*  8  T.  E.  646. 
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[  9S6  ]  (6)  Procesi,^  PUadmf:8,'\  and  Evidence. 

1.  Rbxt.  The  Archbishop  of  York,  E.  T.  1680,  3  Lct.  16. 
Quart  impedil,  in  which  the  plaiotiflT  made  title  that  the  defendaDt  was  pre- 
Where  the  seated  upoD  asimonical  agreement;  the  archbishop  pleaded   that  he  claimed 

Boniktrrb       *  The  tttoal  proceeding,  anterior  to  the  bringing  of  this  writ,  is  as  follows: — ^Upoa  the 

.        .  L^^vacancy  of  a  lining,  thd  patron,  on  notice  being  given  him  by  the  ordinary  (statate44  Gee. 

* J^  S,e.  4S.)  is  bound  to  pres«tnt  within  six  calendar  months,  otherwise  it  will  lapse  to  the  bi- 

|.Pr  .        shop.     But  if  the  presentation  be  made  within  that  time,  the  bishop  is  boand  to  admit  and 

thesa'c  the''''^'"'*  ^^  ^'"^'^  '^  foaad  safficient,  anieas  the  ehorch  be  fall,  or  there  be  aoliee  of  any 

wriiBuvbe  ii^if^'i^B*     ^^'  i^  *<*/  opposition  be  intended,  it  is  osaal  for  each  party  to  enter  a   Ctfvecf 

^      with  the  bishop  to  prcTcnt  his  institution  of  his  antagonist's  clerk.     An  iosiitatioo  after  a 

ccveat  entered  is  void  by  ibe  ecclesiastical  law;  1  Burn,  107;  but  this  the  temporal  courts 

pay  ne  regard  to,  and  look  upon  a  caveat  as  a  mere  nullity;  1  Roll.  Rep.  191.     Bat  if  two 

presentations  be  oflered  to  the  binhop  upon  the  Mime  avoidance,  the  ehurch  is  then  said  to 

become  litigious;  and  if  nothing  farther  is  done,  the  bishop  may  suspend  the  admission  of 

either,  and  suffer  a  lapse  to  incur;  yet  if  the  patron  or  clerk  on  either  side  request  hia  to 

award  a  ju§  patronatus^  he  is  bound  lo  do  it.     A  ju$  patranaiu$  is  a  comroisBioa  from 

the  bishop,  directed  usually  to  his  chancellor  and  others  of  competent  learning,  who  are  te 

summon  a  jury  of  six  clergymen  and  six  laymen,  to  inquire  into  and  examine  who  is  the 

rightful  patroa;  I  Bom.    16,    17;  and  if  upon  such  inquiry  made,  and  certificatb  thereof 

retaraed  by  the  commissioners,   he   admits  and   indtitutes   the  clerk  of  that  patron  whom 

tbay  retura  as  the  true  one,  the  bishop  secures  himself  at  all  events  from  being  a  disturber, 

whatever   proceedings  may  be  had  afterwards  in  the  temporal  courts.     The  clerk  refused 

by  the  bishop  may  also  have  a  remedy  against  him  in  the  spiriioal   court,  deoomisatod  a 

duplex    querela:  which  is  a  complaint^  in  the  nature  of  an  appeal  to  the  ordinary  to  bis 

Boxt  immediaio  superior;  as  from  a  bishop  to  the  archbishop,  or  from  an  archbiahop  to  the 

delegates;  and  if  the  superior  court  adjudges  the  cause  of  refusal  to  be  insaficient.   it  will 

great  restitation  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course;  but  in  contested  presenta- 
tions they  seldom  go  far;  for  upon  the  ^m  delsy  or  refusal  of  the  bishop  to  admit  bis  clerk. 
the  patron  ntually  brings  his  writ  of  quare  impedit  against  the  bishop  for  the  temporal 
injury  done  to  his  property  in  disturbing  him  in  his  presentation.  And  if  the  delay  arises 
Crom  the  bishop  alone,  as  upon  pretence  of  incapacity  or  the  like,  then  he  only  is  named 
la  the  writ;  but  if  there  be  another  presentation  set  op,  then  the  pretended  patron  and  his 
clerk  are  also  joined  in  the  action;  or  it  may  be  brought  against  the  patroa  and  clerk,  leav- 
tag  out  the  bishop;  or  against  the  patron  only. 

Immediately  on  the  suing  out  of  the  quare  impedit,  if  the  plaintiff  suspect  that  the  bishop 
will  admit  the  defendants  or  any  other  clerk  pending  the  suit,  he  may  have  a  prohibitory 
writ,  called  a  ne  euimittu§;  F.  N.  B.  37;  which  recites  the  contention  begun  in  the  king's 
aoarts,  and  forbids  the  bishop  to  admit  any  clerk  whatsoever  till  such  contention  be  deter- 
mined. And  if  the  bishop  does,  after  the  receipt  of  this  writ,  admit  any  person,  even  though 
.  the  patron's  right  may  havo  been  found  on  a  jure  patronatui^  then  the  plaintifl[|  aAer  be 
has  obtained  judgment  on  the  quare  impedit  ^mAj  remove  the  incumbent,  if  the  clerk  of  a 
stranger,  by  a  writ  of  sctr«  facias;  2  :^id.  94;  and  shall  have  a  special  action  against  the 
bishop,  called  a  quare  ineumbravit,  to  recover  the  presentation,  and  also  satisfaction  ia 
damages  for  the  injury  done  him  in  incumbering  the  church  with  a  clerk  pending  the  suit, 
and  after  the  ne  admittag  received;  F.  N.  B.  48.  But  if  the  bishop  has  incumbered  the 
ehorch  by  instituting  the  clerk  before  the  ne  admittaa  issued,  no  quare  ineumbravit  lia, 
for  the  bishop  has  no  legal  notice  till  the  writ  of  ne  admittaa  is  served  upon  him. 

1  In  the  pleadings  the  plaintiff  most  set  oat  his  title  at  length,  and  prove  at  least  ana 
presentation  in  himself,  his  ancestors*  or  thuse  under  whom  he  claims;  for  he  must  recover 
by  the  strength  of  his  own  right,  and  not  by  the  weakness  of  the  adversaries;  Vangb.  7.  8; 
aad  he  must  also  show  a  disturbance  before  action  brought,  Hob.  199.  Upon  this  the  bish- 
op and  the  clerk  ususlly  disclaim  all  title,  save  only  the  one  as  ordinary,  to  admit  and  ia- 
Btitnte;  and  the  other  as  presentee  of  the  patron,  who  is  left  to  defend  his  own  right.  And 
vpon  failure  of  the  plaintiff  in  making  out  his  own  title,  the  defendant  is  put  upon  the  proof 
of  his,  in  order  to  obrain  judgment  for  himself  if  needful.  But  if  the  right  be  found  for  the 
pUtntiff^n  the  trial,  three  further  points  are  te  be  inquired.  1st.  If  the  church  be  full;  and 
if  fall,  then  of  whose  presentation;  for  if  it  be  of  the  defendant's  presenutioo,  then  the  clerk 
is  raroovabla  by  writ  brought  in  doe  titne.  2d,  Of  what  value  the  living  is,  and  this  in  or- 
der to  assess  the  damages,  which  are  directed  to  be  given  by  the  statute  of  Westminster.  Sd. 
In  case  of  plenarty  upon  an  usurpation,  whether  six  calender  months  have  passed  betweea 
the  avoidnnce  and  the  time  of  I.inging  the  action;  for  then  it  would  net  be  within  the 
statute,  which  permits  an  UHurpation  to  be  divested  by  a  quare  impedit  brought  tn/r«  tem^ 
pu$  aemeatre.  So  ihar  plenarty  is  still  a  sudicient  bar  in  an  action  of  ^fiare  impedit  brought 
above  six  months  after  the  vacancy  happens,  as  it  wus  universally  by  the  common  law, 
however  early  the  action  v\a9  commenod.  If  it  be  found  that  the  plainiiirhas  the  right, 
and  has  commenced  his  action  in  du*?  time,  then  he  shall  have  judgment  to  recover  the 
present  action;  and  if  the  church  be  full,  by  institution  of  any  clerk,  to  remove  him,  un- 
laas  it  were  filed  pendente  lite  by  lapse  to  the  oid:nary»  he  not  being  party  to  the  salt,  in 
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DOthiDg  but  as  ordinary;  and  the  defendant  Sowton  pleaded  tn  abatement  >««in"<  ib«^ 
that  the  patron  was  not  named  in  the  writ;  and  upon  demurrer  it  was  ad-  incQ^nb®"^* 
judged  that  he  need  not,  J>ecau8e  his  title  is  not  in  question,  bnt  is  admitted;  ^^f^^e  im 


and  the  king  claims  in  affirmance  oY  his  title,  and  in  his  right  but  by  the  of-  pgent  by  si 
fonce  of  the  defendant;  and  the  patron  shall  not  be  put  out  of  possession  bymonj  of  in] 
the  recovery  in  this  action,  for  he  has  had  the  fruit  of  bis  presentation;  butcnm^ent. 
his  clerk  shall  be  removed  for  bis  simonry,  and  therefore  the  patron  .need  not    [  ^^'^  -I 
be  made  a  party.     But  Charlton,  J.  doubted,  because  the  patron  is  not  only  J^**  ^"""^f 
to  have  his  clerk  admitted,  biA  likewise  to  continue;  and  a  respondeat  ^^^b^onirht  a 
was  awarded.  gainst  one 

2.     The  Kino  v.  Warrivotox,  M.  T.  1690,  K.  B.   1  Show,  329.         archbishop. 
Per  Holt,  C.  J.     If  the  Archbishop  of  Canterbury  be  plaintiff  in  a  quare  the  writ 
impecltf,  the  writ  must  be  awarded  to  the  other  archbishop.  iihonld  be 

3.     The  Kino  and  Queen  v.  the  Bishop  op  Chester  and  others,  H.  T.  V^^®j?*[^® 
1696,  K.  B.   I  Lord  Raym.  !298;  S.  C.  5  Mod.  297;  S.  C.  ^  Salk.  660;  i„ Vqaare 
S.  C.  12  Mod  1B5;  S.  C.  Skin.  651 ;  S.  C.  Show,  212;  S.  C.  3  Salk.  40.  impedit  it 
Per  Holt,  C.  J.     Though  the  defendant  admits  Charges  the  First  to  have  is  not 
been  seised  of  this  advowson  in  gross  by  descent,  and  consequently  that  >^^^*"*^7 
Queen  £lizabet)i  was  seised  in  gross  of  it,  during  some  time  of  her  reign,  j^  *"^* 
yet  he*  does  not  admit  it  at  the  precise  time  of  the  14th  February,  in  the  12th '-g^^  ^i,^ 
year  of  her  reign;  because  the  alleging  of  the  time  and  day  when  Queen  party  was 
jSlizabeth  was  seised  in  gross  is  surplussage  and  immaterial;  for  it  is  sufficient  leiaed  of 
to  allege  general  seisin  in  a  quart  impedity  in  lime  of  peace,  in  the  reign  ofthaadvew 
such  a  king.     Then  though  the  defendant  does  not  deny  a  fact,  yet  he  admits'^''* 
by  it  only  things  materially  alleged,  but  he  does  not  admit  things  immaterially 
alleged.     The  time  of  the  seisin  and  presentation  is  not  traversable;  and  the 
precedents  never  allege  the  day 'of  the  seisin  or  of  the  presentation.     Then  if 
it  is  so  immaterial  that  one  cannot  deny  it,  the  not  denying  it  will  not  amount 
to  an  admittance.     Besides,  nothing  that  is  immaterial,  though  it  be  admitted, 
will  amount  to  an  estoppel. 

4.     Ratnell  v.  Long,  M.  T.  1693,  C.  P.  Carth.  316.  The  writ  be 

In  a  quare  impedit  for  the  vicarage  of  B.  in  Devon,  it  was  objected,  "P<^n  injr  good 
a  demurrer,  that  there  was  a  variance  between  the*  writ  and  the  count;  the  perm iuat, 
writ  being  quod  permittunt  cum  preaentare  ad  vicarium  ecclesise  dc  B.  and  the  &c.  presen 
conclusion  of  the  declaration  was  quod  ad  ipsum  £.  (the  plaintifT)  nd  ecclesi-  tareadTica 
am  prsedict'  sic  vacantem,  &c.  pertinet  prsesentare,  &c.     So  that  the  writ  is'^/^"V  *."^ 
quod  permittat  &c.  presentare,  ad  vicarium;  and  the  declaration  is  ad  ^ccle-^jf^  adeo* 
aiam  pertinet  prssentare.     But  to  this  it  was  answered,  and  so  resolved   P^*cle8iam  per 
Cur^     That  omnis  vicaria  est  ecclesia,  and  that  it  was  so  held  expressly  intioetpriBsea 
several  books,  and  therefore  no  variance  in  substance  but  onlv  in  form;  be- tare,  kc. 
sides,  this  was  not  shown  for  cause  of  demurrer,  the  cause  shown  being  for  >'  ^^  ^^*' 
want  o^profert,  and  the  precedents  are  as  in  thin  case.    Judgment  for  the  plain- 
tiff. .  Whereupon  defeudant  brought  a  writ  of  error,  and  a  bill  in  Chancery. 

which  caie  the  plaintifT  loaes  bis  preaentalion  pro  hoe  vice;  but  ehall  recover  iwo  jears' 
foil  Talae  of  the  chorcb  from  ihe  defendant,  the  pretended  patron,  aa  a  aaiiafaction  for  the 
taro  lost  by  bia  diatarbance,  or  in  caae  of  inanlvency  the  defendant  ahall  be  imprisoned  for 
two  years;  statute  West,  2,  18  Ed  1  c.  5  a.  8.  Dot  irthe  church  remaina  still  void  at  the 
end  ef  the  suit,  then,  whichever  party  the  preaentation  is  found  to  heiong  to,  whether 
plaintiff  or  defendant,  shall  have  a  writ  directed  to  the  bishop  ad  admittendum  clericum 
(F.  N.  B.  38,)  reciting  the  judgment  of  the  Court,  and  ordering  him  to  adnnit  and  institnta 
the  clerk  of  the  prevailing  parly;  and  if  upon  this  order  he  does  not  admit  him,  the  patron 
may  soe  the  bishop  ia  a  writ  of  quare  non  amisiit  (F.  N.  B.  49.)  and  recover  ample  sat- 
iafaction  io  damages.     8  Bl.  Com.  248,  250. 

'  But  it  is  most  advisable  ta  bring  it  against  all  three;  for,  1st.  If  the  bishop  be  leA  out, 
and  the  init  be  not  determined  till  the  six  months  are  past,  the  bishop  is  entitled  to  present 
by  lapse,  as  he  is  not  a  party  to  the  suit;  but  if  he  be  named,  and  there  has  been  a  distur- 
bance before  the  action,  no  lapse  can  accrue  till  the  right  is  determined.  2dly.  If  the  pa- 
tron be  leQout,  and  the  writ  be  brought  only  aj^alnst  ihs  bishop  and  the  clerk,  the  suit  is  of 
no  effect,  and  the  writ  shall  ahatn,  for  the  right  of  ihe  pntrnn  is  ihc  principal  question  in 
the  cause.  Sdly.  If  the  clerk  bo  left  out,  and  has  received  institution  before  the  action 
brought  (as  is  sometimes  the  case),  the  patron  by  this  suit  may  recover  his  right  of  patron- 
age, bnt  not  the  present  turn,  for  he  cannot  have  judgment  to  remove  the  clerk,  anleas  he 
be  made  a  defendant  and  party  to  the  suit,  to  bear  what  be  can  allege  against  it.  For  which 
nwao  at  it  U  always  safer  to  iaieri  all  three  in  the  writ. 


ance. 
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5.  The  King  v.  the  Bishop  op  Loxdon,  T.  T.  1692,  K.  B.  2  Salk.  559. 
Or  the  writ  In  a  quare  impedit  the  defendant  prayed  oyer  of  the  writ,  and  pleaded  in 
being  qnn  abatement  that  there  was  a  variance  between  the  writ  and  the  count;  the  writ 
ad  nostram  b^jng  qygg  j^j  nostram  donationem  spectat,  and  the  count  quse  ad  duam  donatio- 
aeinipec  ^^^  spectat  jure  prerogative.  It  was  objected,  on  demurrer,  that  the  title  sta- 
ut,  and  the  ^^^  >&  the  writ  was  a  title  in  fee;  but  that  in  the  cOunt  was  only  a  title  pro  hac 
count  qns  vice,  sed  non  allocatur;  for  the  precedents  are  so,  and  the  writ  is  always  gene- 
ad  raam  do  ral;  and  if  the  king  has  judgment  by  default  and  a  writ  to  the  bishop,  this  will 
Bationem  jj^^  g^j^  ^  general  title  to  the  crown,  or  become  an  usurpation, 
re  preroffa  ^^^  Holt,  C.  J.  Where  the  king  has  judgment  by  default  in  a  quare  impe- 
tive.  ^'^  ^®>  &B  well  as  a  subject,  must,  by  suggestion  on  the  roll,  set  forth  his  spe- 

f  339 1    ci&l  titio-     A  respondeiu  ouster  was  accordingly  awarded. 

6.     Sbakle  v.  Long,  T.  T.  1677,  C.  P.  1  Mod.  248;  S.  C.  2  id.  24 
la  a  quare  impedit  against  two,  they  severally  appeared  and  cast  an  essoign 
by  turns,  and  idem  dies  was  given  to  him  who  first  appeared,  ^c.     An  at- 
The process  tachment  issued  against  (hem  for  not  appearing  at  the  day,  and  process  was 
in  qnare  im  continued  to  the  grand  distress,  which  being  returned  and  no  appearance, 
P®  *'"'""' judgment  final  was  ordered  to  be  entered,  according  to  the  statute  of  Marl- 
uchmeDt,   ^^'idge,  cap.  12,      A  motion  was  made  to  discharge  this  rule  because  the  de- 
anddiatreaa,  Pendants  were  not  summoned  either  upon  the  attachment  or  great  distress, 
and  if  the    and  the  sureties  returned  upon  the  process  were  nominal  John  Doe   and  Ri- 
defendant    chard  Roe;  that  if  judgment  final  should  be  entered,  there  would  be  no  re- 
do Botap    medy  (^^  y^y  yy^\^  ^f  deceit;  and  on  such  a  writ  the  summoners  and  veyors 
eoart and eo ^'^^  ^^  ^^  examined  in  court;  but  feigned  persons  cannot  be  examined,  so  that 
aoign,  there  ^°  ^^^^  i^  ^^^  &"  abuse  of  officers  to  return  such  names;  that  ignorance  of 
fhall  be      the  sheriff  was  the  original  cause  of  it,  who,  ^eing  to  make  returns,  and  find- 
jadgment     ing  the  names  of  John  Doe  and  Richard  Roe  set  down  in  the  books  of  the 
^®' .***•        precedents  as  forms,  followed  those  precedents  exactly,  and  made  their  rc- 
p  mtiff.     j^rng  accordingly,  and  took  no  further  care  to  return  true  summonses.      Per 
Cur,     The  design  of  the  statute  of  Marlbridge  was  to  have  process  duly 
executed,  and  that  cannot  be  accomplished  without  the  tenants  have  due  no- 
tice of  it;  for  if  the  defendant  does  not  appear  upon  the  summons,  an  attach- 
ment issues  against  him,  commanding  the  sheriff  to  seize  his  body,  and  to 
make  him  give  sureties  for  his  appearance;  if  he  will,  not  appear,  then  the 
grand  distress  is  awarded  to  seize  the  thing  in  question;  and  if  still  be  neg- 
lect to  appear,  judgment  final  is  to  be  given,  by  which  the  question  is  forever 
concluded;  and  the  result  so  conclusive,  that  the  process  must  never  be  suf* 
fered  to  be  changed  into  a  matter  of  course.     It   is  true  that  the  defendant 
here  had  notice  of  the  suit,  but  he  had  not  such  notice  as  the  law  entitles  him 
to;  and  for  his  fiiurching  in  essoign,  the  law  allows  it  him.     Accordingly  the 
judgment  was  set  aside. 

7.     Searle  v.  Long,  T,  T.  1676,  C.  P.  2  Mod.  264. 
To  entitle        ^^  quare  impedit,  it  was  objected  that  leaving  due  notice  upon  the  summons 
the  plaintiff  was  as  much  as  was  required;  for  the  other  writs  are  only  to  give  the  defend- 
to  jodgnent  ant  time  to  plead,  and  therefore  it  was  not  necessary  that  notice  should  be  given 
**"*  '''kf"*  "P®"  every  one  of  the  writs,  for  if  once  served  it  is  enough.      But  the  court 
^tt  re  a    ^^^  °^  opinion  that  the  defendant  not  having  appeared,  nor  cast  an  essoign, 
larlyanddo  ^^^  judgment  final  being  given,  it  was  reasonable  that  all  the  process  should 
\y  ttfrved,    ^^  actually  served,  which  would  have  been  unnecessary  if  he  had  either  ap- 
l  340  ]  peered  or  essoigned;  and  therefore  the   process  not  being  duly  served,  the 
judgment  was  set  aside.    Rast.  £nt.  217.     And  they  held  that  the  essoign  of 
another  defendant  was  nowise  binding  to  the  patron,  because  they  may  sever 
ID  pleading,  and  that  judgment  was  likewise  set  aside, 
laqaare  im    8.     Strode  v,  the  Bishop  of  Bath  and  Wells,  H.  T,  1676,  1  Mod.  230. 
pedit,  if  the      In  a  quare  impedit  the  plaintiff  declared  that  Sir  George  Horner  was  seised 
r***°ihat  h!  '"  ^^^  "^  ^'^®  manor  of  Dowling.  to  which  the  advowson  was  appendant;  that 
WM  seised*^®  presented  L  S.  who  was  admitted,  instituted,  Sec;  and  that  afterwards  he 
in  fee  of      granted  the  next  avoidance  to  the  plaintiff,  that  I.  S.  died,  and   it  belonged 
neh  a  man  to  him  to  present;  and  upon  demurrer  to  this  declaration  it  was  objected  that 
it  WM  ill,  because  the  plaintiiT  did  not  allege  that  Sir  G.  H.  preseotad  ien^ 
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pore  pttcis.     Aod  it  was  admitted  that  such  averment  ought  to  be  inserted  or  t«  wbi:h 
where  the  plaintifT  makes  his  title  by  presentation,  but  here  the  title  is  by  be-  ^^^  a<*vQw 
ing  seised  of  the  manor  to  which  the  advowson  was  appendant,  and  the  dif-  ^^J^q^  ^^ 
Terence  is  between  advowson  in  gross  and  appendant.  And  Per  Cur,  When  q,^  g^l  |q 
one  shows  a  precedent  right,  and  then  alleges  a  presentation  in  pursuance  of statiog  the 
that  right,  as  here  the  plaintiff  does  in  Sir  G.  H«  it  need  not  be  stated  to  be  preMiita 
tempore  pacts;  otherwise   where  no  title  is  alleged;  there  the  presentation  ^{O^-.^^^Ht^ 

makes  the  title,  I«™n«^'!!L 

9.     Retneli.  v.  Long,  T.  T.  1693,  K.  B.  Carth.  315.  ^^^^"^  P' 

In  quare  impedit  the  plaintiff  declared  that  A.  his  ancestor,  was  seised  in  fee  |o  qoareiiD 
of  the  vicarage  of  B.  in  gross,  &,c.  and  being  so  seised  granted  the  next  avoi-pedit  by  a 
dance  to  £.  who  granted  it  over  to  F.  and  that  the  church  becoming  void  by  coaini  qae 
the  death  of  the  incumbent,  the  said  F.  presented  J.  N.  who  was  admitted,  j.'^'^'J.P^ 
&c.  that  afterwards  A.  by  deed  granted  the  said  advowson  to  the  trustees  and  -^ntof  the 
their  heird  to  the  use  of  A.  for  life;  then  of  B.  his  son  and  heir,  and  the  ^jyowsonf 
heirs  male  of  his  body;  and  for  want  of  such  issue,  to  the  use  of^  the  heirs  need  not  t* 
male  of  the  body  of  B.     And  during  the  time  of  the  troubles  in  1659,  theliA  faade* 
church  become  void,  that  one  W.  R.  by  usurpation  presented  T.  S.  who  wa» 
put  into  possession  by  the  persons  then  in  authority,  and  was  afterwards  by  the 
V2  Char.  2,  confirmed  in  the  said  church  for  his  life.     That  the  church  after- 
wards becoming  void,  it  belonged  to  the  plaintiff  as  heir  in  tail  of  B.  to  present. 
The  defendants  demurred,  because  the  plaintiff  had  not  pleaded  £he  grant  by 
A.  to  the  trustees  with  pro/eW,  for  that  here  the  deed  is  necessary  to  make 
it  a  good  grant,  because  without  the  deed  the  advowson  would  not  pass.    But 
it  was  resolved  that  the  plaintiff  ought  not  to  be  compelled  to  produce  it.     Ist. 
Because  it  docs  not  belong  to  him  who  is  only  cestui  que  trusty  but  it  belongs  to 
the  grantee;  2dly.  Because  he  has  no  remedy  in  law  to  get  possession  of  it; 
3dly.  He  is  merely  by  operation  of  law,  and  not  in  the  per. 

10.  Rrx  v.  Jarvois,  E.  T.  1696,  K.  B.  6  Mod.  336.  ^  ^h^\ 

Upon  a  trial  at  bar  on  a  quare  impedit  for  the  church  of  R.  setting  forth  'pof^JJ 
that  J.  W.  prior  of  the  dissolved  monastery  of  D.    in  the  county  of  W.  was  |q  ^^^^  plead 
seised  of  the  advowson  of  the  said   church  in  gross  as  of  fee,  in  right  of  the  ingi  to  hav* 
priory,  and  that  he  and  the  monastery,  on  the  29th  of  June  in  the  21  Hen.  oocebeen 
8,  granted  the  next  presentation  to  R.  B.  and  others,  under  their  common  'J"****  *" 
seal;  that  by  the  statute  made  on  the  4th  of  February  in  the  27  Hen.  8,  the  J^^'^^^"' 
priory  was  dissolved,  not  being  above  the  yearly  value  of  200/  and  that  the  ^{thttand 
possession  thereof  was  given  to  the  king  and  his  heirs;  that  Henry  VIII.  iog  be  pror 
died  seised,  and   it  afterwards  came  to    Queen  Mary,  and  then  to  Queen  ed  at  the 
Elizabeth;  that  R.  B.  on  the  14th  August  in  the  last  year  of  Queen  Mary  trial  that  it 
granted  the  next  presentation  to  Sir  R.  L.  and  E.  L.;  that  Sir  R.  L.  died*!"*^-  ^ 
and  £.  L.  survived,  and  was  solo  possessed;  that  Queen  Mary  died  seised  of  L  ^^^  t 
the   advowson;  and  the  church  became   void  by  the  death  of  R.  W;  and 
that  £.   L.  presented  K.  S.  who  was  instituted  and  inducted;  that  Queea 
Elizabeth  died  without  issue,  and  the  advowson  of  the  said  church  descended 
to  King  James  I.  and  derives  a  title  through  that  King,  and  that  the  church 
being  void,  it  belonged  to  him  to  present.     The  defendant  pleaded  that  bene 
ei  verttm  est  that  King  James  was  seised  of  the  advowson  in  grots  as  of  fee 
fn*oti/ in  the  declaration;  but  that  he,  by  letters  patent  under  the  great  seal 
dated  the  i  1th  of  July  in  the  13th  year  of  his  reign,  granted  the  same  to  Sir 
C.  M.  and  E.  S.  and  their  heirs,  the  church  being  then  full  of  the  said  H.  S. 
that  they  on  the  Idth  of  July  in  the  same  year  (granted   it  to  E.  S.  and  his 
heirs,'  that  E.  S.  afterwards  levied  a  fine  to  Sir  T.  J.  and  declared  the  uses 
thereof  to  tho  cognizee  and   his  heirs;  that  Sir  T.  J.  on  the  13th  March  in 
the  fourth  of  Charles  I.  granted   the  next  presentation  to   P.    W;  that  the 
church  became  void  by  the  death  of  H.  S.  and  that   P.  W.  presented  T.  W. 
who  was  instituted  and  inducted;  that  Sir  T.  J.  died  seised,  and  the  advow- 
son did  descend  to  Sir  T.  J.  his  son  and  heir,  and  that  the  church  became 
void  by  the  death  of  P.  W.;  that  he  thereupon  presented  J.  H.  who  was  in- 
stituted and  inducted;  that  Sir  T.  J.  died  seised,  and  the  said  advowson  de- 
scended to  the  de&ndaoty  being  his  son  and  heir;  and  that  the  church  being 
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void  by  the  death  of  J.  H.  he  presented  the  defendant  H.  thereunto;  who  watf 
instituted  and  inducted,  and  traversed  that  King  James  died  seised  of  the  ad- 
vowson   aforesaid  modo  et  forma,  prout  Attorn'  General'  prsed'  dum  t^^^jA 
nunc  per  narrationem  suam  praed'  superius  allegavit  prot^stando;  that  Sir  T. 
J.  deceased  and  the  defendant  Jarvois  were  successively,  for  the  space  of  60 
years  and  more  before  the  writ  brought,  seised  of  theadvowson  in  gross  as 
of  fee,  and  that  H.  S.  died  about  60  years  before  the  writ  brought;  for  plea 
saith  that  bene  el  verum  est  that  King  James  was  seised  and  derived  a  title  to 
the  defendant  Jarvois;  o^sgue /toe  that  the  church  was  void  by  the  death  of 
U.  S.     The  question  to  be  determined  was,  whether  the  defendant  should 
.   give  evidence,  and  show  how  this  advowson  came  out  of  the  crown;  for  having 
alleged  that  bene  et  verum  est  that  King  James  was  seised  and  derived  his  ti- 
tle by  a  grant  from  the  king,  and  having  traversed  that  the  king  died  seised, 
&c.  he  ought  to  produce  his  grant,  and  show  in  what  manner  it  was  derived 
from  the  crown;  for  the  seisin  of  the  king- being  confessed  in  the  plea,  ex 
hoc  sequitur  that  he  died  seised.     But  the  Court,  notwithstanding  the  admis- 
sion in  the  plea,  thought  the  plaintiff  ought  to  have  given  some  evidence  that 
the  advowson  had  at  one  time  been  vested  in  the  crown.     It  was  then  con- 
tended for  the   defendant  that  he  need  not  show  a  precedent  grant,  because 
this  made  by  the  commissioners  was  sufficient;  for  it  must  be  presumed  that 
the  commissioners  did  pursue  their  authority;  and  the  possession  having  been 
in  Jhe  defendant  and  his  ancestor  for  60  years  and  upwards,  and  no  presenta- 
[  342  ]  tion  since  from  the  crown,  it  ought  never  to  be  intended  that  ttv>se  commis- 
A  grant  of  aioners  exceeded  their  power.     And  in  this  opinion  the  Court  concurred,  ob- 
advowion    gerving,  that  since  the  plaintiff  could  not  produce  any  evidence  that  the  kioj^ 
comm^Mion    *^  Present  to  this  living  since  the  dissolution  of  the  priory,  and  therefore  it 
era  will  be  ^**'  possible  that  the  Prior  might  grant  away  this  advowson  before  the  statute 
presQined    of  37  Hen.  8,  c  8,  and  it  might  be  that  evidence  was  given  of  such  a  grant 
to  be  consie  to  the  commissioners.     These  letters  patent  were  granted  to  commissioners 
tent  with     {q  quiet  the  possession  of  the  people,  whether  the  crown  had  any  pretence  or 
their aeibor  ^^j     Plaintiff  nonsuited.  See  27  Hen.  8,  c.  1 ;  Carth.  351 ;  Fitz.  308;  Comb. 
^'  308;  Skin.  659, 

1 1 .  The  King  v.  the  Bishop  of  Hereford,  H.  T.  1720,  C.  P.  1  Co.Rep.  358. 
In  a  quare  impedit  for  the  presentation  to  the  vicarage  of  Aymstrey,  in  the 
•fl^Q  I, j^hop  county  of  Hereford;  the  bishop  pleaded  that  the  vicarage  was  within  the  dio- 
pleaded  cese,  and  that  he  claimed  nothing  but  as  ordinary  of  the  said  church;  that  the 
that  he  king,  by  letters  patent  under  the  great  sea),  presented  Greorge  Herbert  to  be 
claimed  no  instituted,  super  quo  idem  iepiscopus  ut  ecclesise  prsed'  ordin-ar'  prosd'  Greorge 
thing  bat  aa  Herbert  sic  presentat  de  habilitat'  et  idoneitat'  sua  tarn  de  moribus  quam  set- 
and"!?  was  ^°^^^  ^^  ^^^  parte  secundum  leges  occlesiasticas  adtunc  et  ibidem  examinant 
holden  bad  ^^  ^^  j^^e  debuit  et  super  hujusmodi  examination'  idem  episcopua  adtunc  et 
for  want  ef  ibidem  invenit  et  per  sacr'um  diversar'  personar'  ddie  dign' sibi  manifirate 
alleging  no  appavuit  quod  pra)d  George  Herbert  tempore  preesentation  prsed  fact'  et  di- 

tice  of  the  versis  annis  tunc  ult'  elapsis  ebrietati   datus  Anirlice  a  common  drunkard;  eC 
renual.  •j«^ai-  •«  i 

communis  de  jurat  Anglice,  a  common  swearer;  ac  ca  occasion,  per  legem 

sanctsB  ecclesisQ  fore  inhabilcm  et  personam  minima  idoneam  fore  admiss^  ad 
aliquod  beneBcium  cum  cara  animnr',  per  quod  idem  Episcopus  ut  ecclesies 
ill'  ordinar'  recusavit  admittere  prsed'  George  Herbert  ad  vicarium  ecclesise 
prsed  prout  ei  bene  licuit  et  hoc  parat,  &c.  To  this  plea  the  attorney-gene- 
ral demurred;  and  the  bishop  joined  in  demurrer;  and  the  following  excep- 
tions were  taken.  First.  That  the  bishop  says  quod  ipse  nihil  clamat'  in  ea- 
dem  ecclesia,  whereas  it  ought  to  be  in  eadem  vicar'.  Sed  non  allocatur,  for 
he  adds,  nisi  admission',  institution'  et  induction',  vicnr'  ad  ecclesiam  prsed'; 
fur  (hough  (he  word  ecclesia  imports  the  rectory,  and  quare  impedit  presen- 
tare  ad  ecclesiam  is  not  good  for  a  prcscnlaticn  to  a  vicarage;  F.  N.  B.  326; 
yet  the  reference  here  is  to  the  ordinary,  who  if  he  is  ordinary  of  the  rectory, 
is  also  ordinary  of  the  vicarage  presentative  derived  therefrom;  and  so  are 
the  precedents;  2  Brown,  225,  226;  Rast.  624.  Secondly.  There  is  no 
certain  averment  that  he  was  a  common  drunkard,  sed  non  allocatur;  for 
ebriat'  del'  with  an  Anglice  is  sufficient.     Thirdly.  The  averment  that  he 
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was  it  not  certain,  but  only  qusd  super  examin*  Episcapus  invenii  et  per  acar^wn  \^  S43  ] 
personar^  Jide  dign^  manijeste  atbi  apparuU  quodfuif,  cfc.  Sednon  alhcdlur^  foi* 
JDyer,  368;  2  Rol.  591 ;  it  was  allowed  to  be  good  where  the  certificate  of  the 
ordinary  aaid  diligerUum  el  celerem  fieri  fecimus  inq^  per  quam  lucuUnt  comperm" 
mus  ei  invenimus,  quodj  Sfc.  Fourthly.  That  the  bishop  does  not  show  that  hcf 
gave  notice  of  the  refusal;  and  it  was  argued  that  there  is  a  distinction  between 
the  refusal  of  a  clerk  of  a  common  person  and  (he  clerk  of  a  king.  In  the  casol 
of  a  common  person,  lapse  incurs  if  he  does  not  present  within  six  months^ 
and  therefore  notice  is  necessary.  Hern,  Plead.  601 ;  Town's  Tables,  322;  Co; 
£nt.  520.  And  on  this  ground  the  plea  was  held  bad  *  See  Hele  ▼.  fiisbopf 
of  Exeter,  2  Salk.  639.  I„   ,^jj^ 

12.     The  King  v.  the  Bishop  of  Meath,  E.  T.  1714,  K.  B.  10  Mod.  308.    a  ?aeancy, 
In  error  brought  upon  a  judgment  in  quare  impedil  given  in  Ireland,  it  was  it  ooght  to 
insisted  that  the  plaintiff  ought  to  have  set  forth  both  seisin  and  vacancy,  but  be  stated   ^ 
Chat  here  he  had  failed  in  both.     1st.  As  to  the  seisin,  the  declaration  alleged,  ^^^^^^  P^ 
HisUui  fuUet  in  advocatione  eccle8ice\  here  the  et  couples  nothing,  and  seistiu^  madeabiah 
refers  to  nothing.     2dly.    As  to  vacancy;  the  record  stated,  eccie^ue  prcedtcf  op,  or  ad 
Viicaviipertetsionemy  Sfc,     Now  this  is  pleading  a  consequence  without  setting  Taneed  to  a 
forth  the  act  of  which  this  is  a  consequence;  it  ought  to  have  been  pleaded  Hviog  ip 
that  the  parson  Was  made  a  bishop,  or  advanced  to  a  living  incompatible,  ^c,  eompatibloi' 
as  the  fact  was,  per  quod  ecclesice  prctd"*  vacavii.     3d.  Exception  taken  to  the  g,^o/^cclo 
record  was,  that  the  conclusion  was,  el  hocparalus  est  ve^nficarej  insteitd  of  tmie  gji^  pned* 
producit  sectam^  and  so  no  suit  before  the  court.      This  is  not  mere  matter  of  Tacavit; 
Ibrm.     But  it  was  answered  that  the  word  et  might  be  l^ft  out,  or  transposed  The  omi^ 
thus,  ei  defaido  el  de  jure.      And  as  to  the  vacancy,  and  the  paratas  verijicarey  "'^V'*''.? 
advantage  might  possibly  have  been  taken  of  them  by  demurrer,  which  ^^^^^'^l^am 
tage  is  lost  by  taking  issue.     Per  Cttr.    The   objection  of  the   seisin  is  the  „,_  ezeaae 
strongest,  for  it  is  nonsense  at  present,  and  every  thing  may  be  cured  by  leaving  the  defeod 
out  and  putting  in.     Possibly  in  transcribing  the  record,  de  was  omitted:  and  tnt from Kn 
if  the  fact  be  so,  it  may  be  set  right  by  a  certiorari,  Sfc. ;  and  de  et  in  advoca^  iiwering, 
(tone  would  be  well.     As  to  the  omission  of  the  inde  producxi  sectani,  this  would      j"  "uil 
have  excused  the  defendant  iii  not  answering,  but  in  fact  he  has  ansv^ered  it.  f^^  1,^^^  ^f 
And   as  to  the  objection  about  pleading  the  vacancy,  it  ougUt  to  have  been  t^r  he  hai 
pleaded,  as  above  stated;  but  the  vacancy,  however,  is  admitted  by  pleading  aaiwered. 
a  presentment  under  it.  I  344  ] 

13.     Rex  v.  the  Bishop  of  Llandaff,  H.  T.  1734,  K.  B.  2  Stra.  1006.      Itiageiieritl 
A  writ  of  error  was  brought  on  a  judgment  in  favour  of  his  majesty  in  the'J  J*^^!J^ 
fcourt'of  Grand  Sessions  in  Wales,  in  a  quare  impedit  by  the  king  against  the  ^[oiJii  io%1 
Bishop  of  Llandaff  and  others,  for  the  church  of  St.  Andrew,  in  the  county  offgg^  ^  |^^ 
tvlamorgan,  and  after  general  errors  assigned,   it  was  said,  Per  Cur.  In  thiseotaiioa  ia 
case  there  are  three  principal  points  to  be  considered.      1st.  Whether  it  is  ne-a  qoare  iia 
cessary  to  allege  a  presentation.     2d.  if  necessary,  whether  the  commendam  P^^j^  ** 
sfloounts  to  a  presentation,  or  excuses  the  want  of  alleging  one.     And  3dly.  ^^j^'.  ^ 
Whether  the  verdict  which  finds  the  late  queen  was  seized  in  fee  as  of  an  ad-  commend 
vowson  in  gross  cures  such  defect.    We  are  unanimr>usly  of  opinion  that  it  was  am  ^etin 
necessary  to  allege  a  presentation,  and  the  commendam  will  not  be  equivalent  ere  does 
to  that  averment;  but  we  are  ne^er  of  opinion  that  the  verdict  aided  the  wantn**  *"^"J 
6f  that  allegation.     Accordingly  the  judgment  must  be  affirmed.  whUlf'ih^ 

14.    Rex  v.  the  Arch,  of  Ardm.,  <^  Whaley,  T.  T.  I7i6,  K.  B.  2  Stra,  837.  ",aiet 

Error  on  a  judgment  in  B.  R.  in  Ireland,  on  a  quare  impedit  brot/ght  by  the  fy^  that 
crown  against  the  Archbishop  of  Ardmagh,  and  Nathaniel  Whaley,   clerk,  the  kiii|| 
The  declaration  stated,  that  JVI.  B.  late  Archbishop  of  Ardmagh,  was  seized  wm  sei^ 
•  Lord  Coke,  in  his  second  Inslitate.  p.  682,8ayii,»irthe  cause  of  refosal  be  To'  defaoU  of  "*  **  JjJ    * 


leamioc,  or  that  he  is  a  heretic,  schisraalic,  or  the  like,  belonging  to  the  knowledge  of  eccle-  .^  ^^  ^^^ 
aiasticallaw,  there  the  bishop  mast  give  notice  thereof  to  the  patron;  bat  if  the  cause  be  ^^^^^f  ^^^ 
temporal,  as  a  felon,    or  homicide,  or  other  temporal  crime;  or  if  the  disability  grow  ''T  ^n^^tj^n. 


lemporai,  as  a  leion,  or  nomiciae,  or  uiiier  lampurai  v^iiuiv,  «•  n  *••»  wi»«wm.«j  s'^**  "/  Bllaaation> 
any  act  of  parliament,  or  other  temporal  law,  there  no  notice  oaghl  to  be  given,  nnless  no-  ^^ 
lice  be  prescribed  to  be  given  thereby.*'  Bat  Dr.  Barn,  in  the  1st  volome  of  his  Ecdesiasp- 
tieal  Law,  p.  1 42,  declares  that  io  all  cases  it  is  fair  and  equitable  to  give  notice  to  the  patron 
of  the  refusal,  whaterer  the  cause  may  be,  for  it  is  very  possible  that  the  person  presented 
may  be  many  ways  aafit,  ted  the  patron  not  know  H^ 

VOL.  I.  31  .i 
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Th«  decia  as  of  fee,  in 'right  of  his  a.-^-hhishojiric,  of  ihe  advowsoo  of  the  church  of  Ard- 
raiioohav  -njjgj,^.  ^^j^  being  so  seizeJ,  he  collated  B.  V.  and  was  admitted,  and  after- 
tbat*  B  °ibe  ^^^^^  made  bishop  of  L.  and  F.  by  King  William  and  Queen  Mary,  wherebj 
Ute  arch  '^  belonged  to  the  crown  to  present  on  such  promotion;  that  during  the  ▼&- 
bUbop,  WB9  cancy,  Queen  Mary,  and  then  King  William,  and  then  Queen  Anne  died; 
Milled  aa  ofand  then  it  belonged  to  King  George  the  First  to  present,  but  the  Archbishop 
fco  lo  right  and  Whaiey  obstructed.  The  archbishop  prayed  oyer  of  the  writ,  and  pleads 
biahoDr'*^  *^'  *^*^  ^^^^  '*  is,  that  M.  B.  was  seized  in  right  of  his  archbishopric,  and  that 
of  thead'  ^'^^  church  became  vacant  by  the  promotion  of  B.  V.  unde  it  belonged  to  the 
ToviffOD  crown  to  present  for  that  turn;  but  then,  he  says,  that  King  Wilham  and 
©f  ihe  Queen  Mary,  by  letters  patent,  2Sd  Feb.  third  of  their  reign,  granted  to 

diarcfa  of  p^  J),  the  deanery  of  Ardmagh,  with  all  its  rights,  by  virtue  whereof  he  was 
the  ah  P^^ssesscd  of  the  church  of  Ardmagh,  as  a  member  of  the  deanery,  and  en- 
biahop  in  jo>'ed  the  same  to  his  death.  That  IM.B.  died,  and  N.  M.  succeelled  him, 
bia  pTea  ad  ^tid  became  seised  of  the  advowson,  and  upon  his  death  it  came  to  T.  L.  in 
iniu  thin  tei  whose  time  B.  V.,  the  promoter,  died.  TTiat  D.  is  since  dead;  by  which  the 
ain,  and  a  right  of  presenting  was  in  T.  L.  who,  5th  of  May,  172^2,  presented  the  other 
vacancy  ^7  defendant,  Whaiey,  who  is  now  incumbent  The  defendant  Whaiey  like- 
aa^alleped '  ^*^®  prayed  oyer  of  the  writ,  and  pleaded,  that  he  is  a  parson  imparsonu  of 
in  the  (iecla  <^<^'l<^^i<^D  of  the  late  archbishop,  that  the  church  did  become  vacant  by  the - 
ration,  hat  promotion  of  B.  V.  and  that  the  crown  presented  D.  wl>o  was  admitted,  instl-- 
ioaifliafhat  luted,  and  inducted;  then  deduced  title  from  M  B.  to  T.  L.,  as  in  the  arcfr^ 
b**  ^aTJ^it"  **'®^°P'^  P*^*»  ^'^^^  ^^^  ^^»*h  of  B.  V.  and  says,  that  D.  died  8th  of  March, 
£ranted"o'  *^^^»  ^^^  ^'  ^-9  5lh  of  May  following,  presented  him,  upon  which  he  waa 
IV.  The  dean  P"^ '"^'^  possession  of  the  living,  before  bringing  the  king's  writ,  and  con- 
my  of  A.  eludes  with  a  traverse,  that  th^  church  is  still  vacant  by  the  promotion  of  V.  a» 
with  all  ita  is  alleged  in  the  declaration. 

nghi^mem  Demurrer  to  the  archbishop's  plea  for  cause  that  it  is  not  averred  in  the 
virtue  ^  ^  P^**  ^^^^^  ^^®  church  of  Ardmagh  was  a  member  of  the  deanery,  or  enjoyed 
I  345  I  *^  sucbbv  V.,  or  presented  as  such  by  King  William  and  Queen  Mary;  and 
whereof  he  *^V®  *\'"c^^*shop  joined  in  demurrer.  Replication  to  Whaley's  plea,  that  King 
waa  pna^ea  William  and  Queen  Mary  did  not  present  D.  to  the  church  of  Ardmagh,  con- 
•cd  of  Uie    eluded  to  the  country.     To  this  replication  Whaiey  demurred  generallr;   and 


Itc;  tbia  fa  y"  ^"*'  judgment  a  writ  of  error  was  brought,  the  general  errors  assigned,  H 
i\\,  nail  ne'i in nullo  est  arainm  is  pleaded.  Per  Cur,  It  is  impossible  to  maintain  the- 
rlier  ahows  primates  plea,  which  neither  shows  a  presentation,  or  that  the  church  was  a 
■jJJ['''®'J|^j  member  of  the  deanery;  hence  all  the  farts  alleged  in  that  plea  are  to  be  laid 
the  church  ^^^  of  the  case,  not  being  admitted  by  the  demurrer,  because  ill  pleaded.  As 
u  a  mpm  ^^  Whaley's  plea,  it  is  a  full  confession  and  avoidance,  without  a  traverse 
bcr  of  Ihe  which  for  that  reason  being  immaterial  might  as  such  be  passed  over.  It  was 
deanciy.  afterwards  objected  that  the  traverse  at  the  end  of  the  incumbent's  plea  waa 
material,  because  what  went  before  could  not,  at  all  events,  be  a  turn,  since 
the  presentee,  for  any  thing  that  appeared,  might  not  have  subscribed  to  the 
Sabacrib  articles;  and  cited  5  Co.  Windsor's  case,  Winch.  13;  2  Cro.  650;  Yelv. 
in^  to  th«  115,  Sed  per  Curiam,  Then  yon  are  not  parson  imparsoneey  to  be  let  in  to 
DTOd'"  controvert  this;  for  you  have  not  alleged  a  subscription  of  the  articles,  and  it 
alleireTin*^  **  ®^  necessary  in  your  plea  as  in  the  king^s  court,  though  the  truth  is  it  was 
A^plea  nor  "®^^''  aHeged  iiv  either. 

io  chedecta  I^-     The  Grocers'  Company  v.  the  ArchHishop  of  Canterbury,  T.  T, 
"♦»«»•  1771,5  Wils.  214. 

Three  ob         The  declaration  stated  that  the  plaintiffs  were  seised  in  fee  of  the   advow- 

were  taken  *I?"  **^  ^"^*"^^'*'  ^^^^Y'^^^^^  in  gross;  that,  on  the  27th  of  March,  1663, 
to  the  ^^^y  presented  thpreto  Thomas  Hutchinson,  who  was  admitted,  &c.     That 

coont;  lat.  *"®  Archbishop  of  Canterbury  was  seised  in  fee  of  the  advowsoo  of  St.  Mary- 
Tbai  it  waale-bow,  in  gross,  in  right  of  his  archbishopric,  and  that  William  Juxon,  then 
Bol  alleged  archbishop,  on  the   10th  of  Oct.   16G2,  collated  it  on   George   Smallwood. 
That  the  same  archbishop  was  seised  of  the  advowson  of  St.  Pancnis,  So- 
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per  Lane,  in  fee  gross,   in  like  right;  And  1 0th  of  June,  166^,  collated  It  on  therein  that 
pamuel  Dillingham.     That  the  three  churches  were  destroyed  by  fire;  and*!**  P'*w 
thereupon,  by  a  statute  of  22  C.  2.  it  was  enacted  that  the  parishes  of  St.  Ma- ^jJTj^'J®^^ 
ry-Ie-fiow,  St.  Pancras,  Soper-lane,  ond   Allhaliows,  Honey-lane,  ghouW  be  jJeadvow 
united,  and  that  Bow  Chtirch  should  be  the  parish  church  of  the  three  parishes,  son  lo  pre 
That  the  respective  patrons  of  the  said  churches,  so  united  should  and  might  sent  m  in 
present  by  turns  to  that  church  only;  the  first  presentation  to  be  mnde  by  the  tbeir  tarn; 
patron  of  such  churches,  the  endowments  whereof  were  of  the  greatest  value,  ^f\  TJL** 
by  virtue  whereof  the  archbishop  and   plnintiffs  became  seised  of  the  advovv- JJ^"*jJJjj'' 
son  of  Bow  Church,  and  the  other  two  in  fee,  as  one  in  gross,  and  entitled  to  shown  any 
present  to  Bow  Church  as  aforesaid.     That  after  the  statute,  the   church  of  [  346  1 
Bow  became  vacant  by  the  death  of  George  Smallwood,  and  Archbishop  San-tiiie  to  the 
-croft,  on  the  23d  of  Sept.  1697,  collated  Timothy  Pullen.     That  the  church  be-  «l»ird  torn; 
came  vacant  by  the  death  of  PuUen  and  Archbishop  Tillotson,  on  the  21st  Nov.  ^^^  That  it 
1693,  as  in  his  second  turn,  collated  Samul  Bradford,  who  was  afterwards  ere-  ^j'**  "**! 
.ated^ishop  of  Rochester,  and  the  church  thereby  became  vacant,  whereby  ,1,^  mm 
King  Geo.  I.  by  his  prerogative,  on  the  lOih  of  July,i7'20,  presented  Doctor  claimed 
Samuel  to  Bow  Church,  with  the  other  two  churches,  who  was  admitted,  ^c.  was  not  the 
.and  wa»  created  Bishop  of  St.  Asaph;  whereupon  King  Geo.  2.  by  his  prero- ^**''^<'  *orn 
gattve,  on  the  16th  of  April,    1744,  presented  Dr.  Thomas  Newton  in  like  !*'*'?'' "'^ 
manner,  who  was  admitted,  &c.     That  the  church  became  .vacant  by  the  free^^^^^°"* 
resignation  of  Dr.  Newton,  and  is  yet  void,  by  reason   whereof  it  belongs  to  gpectiveH 
the  plaintifls  in  their  turn,  being  the  third,  to  present  a  fit  person;  but  the  de^o^erroled. 
iendants  hinder  them.     The  archbishop  demurs  generally;  >he  other  defend-  ^^t^  ecqai 
ant,  Backhouse,  pleads  that  he  is  a  parson  of  the  said  church,  on  the  presenta- ^■^•"^®  '■ 
-tion  of  the  archbishop;  that  the  plaintifls  ought  not  to  have  their  action.      We®**^^^*  * 
-admits  plaintiffs  were  seised  of  Allhallows,  Honey-lane,  and  presented  Hutch-  ment  to  pre 
^nsoa;  that  the   archbishop  was  seised  of  Bow  Church,   and  collated  Sm^l^eent  in  the 
wood;  that  the  archbishop  was  seised  of  St.  Pancras.  Soper-lnne,  and  collated  order  and 
Dillinghafn;  that   three  churches  were   burnt,  and  that  by  the  statute  it  was '^********"  **[" 
-enacted  as  in  the  declaration,  and  that  thereupon  the  archbishop  aad  plaintiffs  .^""^"j  'nibL 
became  seised  and  entitled  to  present  as  in  the  declaration;  and  Bow  Church  eogm, 
became,  by    the   death  of  Smallwood,  as  in  the  declaration.     But  he  further 
says,   that  Bow  Church  was  of  greater   value  than  either  of  the  other   two 
r  churches;  and  that  the  church  of  Allhallows,  Honey-lano,  was  of  greater 
vahie  than  St.   Pancras,  Soper-Iane;  that  is  to   say,    Bow  Church,  33/.  12f. 
S  1 -2d. 'Allhallows,   19/.   139.  9d.  St.  Pancras,  13/.  6a.  8d.  and  no  more  per 
asiHira  respectively.     By  reason  whereof  the  archbishop   for  the  time  being 
became  entitled  te  present  to  Bow  Church  in  the  first  turn,  the  plaintiff  in  the 
second  iura,  and  the  archbishop  in  the  third  turn.     That  true  it  is,  that  Arch- 
bishop SancroR,  on  the  death  of  Smallwood,   did  in  his  first  turn   collate  Pul- 
len, and  that  the  church  became  vacant    by  the  death  of  Pullen;  but   that 
thereupon,   according  to  the   said  statute,  it  belonged   to  plaintiffs  to   present 
m  their  second  turn,    but  that  Archbishop  Tillotson  collated    Bradford  by 
usurpation.     That  Bradford,   being  in  the  said  church  was  created  Bishop  of 
Rochester;  and  King  George  1st,  1  lib  July,   17*20,  by  his   prerogative,  pre- 
sented Doctor  Lisle,  who  was  admitted,  4rc.  And  Doctor  Lisle  being  so  clerk 
of  the  said  church  was  created  Bishop  of  St.  Asaph;  and  King  George  Q.  by 
his  prerogative,  16th  of  April,  1744,  presented  Doctor  Newton,  who  was  ad*- 
mitted,  &c,  and   afterwards  the  church  became  vacant  by  the  resignation  of 
Doctor  Newton,  by  reason  whereof  it  belonged  to  the  presented  archbishop 
to  present  in  his  third  turn,  and  that  thereupon  he  collated  the  defendant  Back- 
house, before  the  issuing  of  the  writ  of  the  plaintiffs,  by  reason  whereof  Back- 
house is  still  parson  imparsonee,  ^rc.  of  the  church,  and  this  wherefore,  S^c, 
Plaintiffs  join  in  demurrer  with  the  archbishop,  and  pray  judgment  and  a  writ 
to  the  archbishop. 

The  plaintiffs,  as  to  the  plea  of  nackhou-^e,  say  they  ought  not  to  be  barred,    \  347  J 
because,  protesting  that   Allhallows,  Honey-lane,   was   not  at   the   time  of 
making  the  said  statute,  of  greater  value  than  St.  Pancras^   protesting  also 
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that  Archbishop  Tillotson  did  not  usurp  upon  the  plaintifis.  For  replication 
the  plaintiffs  say,  that  the  church  became  vacant  by  the  resignation  of  Dr. 
Newton,  and  it  belongs  to  the  plaintiffs  to  the  present  in  their  third  turn;  yet 
the  bishop  and  defendant  hinder  them.  Without  this,  that  it  belonged  to  plain* 
tiffs  to  present  at  the  second  turn,  when  the  church  became  vacant  by  the 
death  of  Pullen,  as  Backhouse  has  alleged  in  his  plea.  The  defendant  Back- 
house demurs  to  the  replication,  and  shows  for  special  cause  that  the  plain- 
tiffs have  not  traversed  any  matter  of  fact  alleged  in  the  plea,  but  having 
traversed  matter  of  law,  joinder  in  demurrer.  Three  objections  were  made 
to  thtf  count:  Ist.  That  it  was  not  alleged  that  the  plaintiffs  were  seised  of 
the  advowson  to  present  as  in  their  third  turn.  2d.  That  the  rota  or  order 
of  thQ.turns  of  presentation,  depending  upon  the  yearly  value  of  the  endow- 
ments  of  the  three  churches  respectively,  at  the  time  oi  making  the  statute  of 
2^  G.  2.  whose  respective  values  of  the  churches  ought  to  have  been  stated, 
but  the  same  not  being  stated,  the  plaintiffs  have  not  shewn  any  title  to  the 
third  turn,  which  they  claim.  5d.  That  supposing  the  plaintiffs  are  entitled 
to  the  third  turn,  yet  the  defendants  say,  it  appears  by  the  count  that  this  is 
not  the  third  turn,  for  the  two  prerogative  presentations  shall  go  for  turns;  so 
that  this  is  the  second  turn  in  the  second  rota.  Per  Cur.  In  answer  to  the 
first  objection,  we  are  all  of  opinion,  that  it  is  well  and  sufficiently  alleged  ia 
the  count  that  the  plaintiffs  wrre  seised  of  the  advowson  to  present  as  in  their 
third  turn,  for  it  is  alleged  that,  before  the  destruction  of  the  three  churches 
by  fire,  they  were  seised  of  the  advowson  of  the  church  of  AUhallows,  Honey- 
lane,  and  presented  Hutchinson  thereto,  who  was  admitted,  &c.  And  it  is 
further  alleged,  that,  after  the  fire  of  London,  by  virtue  of  the  act  of  parliament, 
the  archbishop,  in  the  right  of  the  archbishopric,  and  the  wardens  and  com- 
nmnalty,  became  seised  of  the  church  of  St.  Mary-*le«Bow,  with  the  churches 
»f  St.  Fancras,  Soper-lane,  and  AUhallows,  Heney-lane,  as  of  one  in  gross  hy 
itself  as  of  fee  and  right,  and  were  entitled  to  present  to  the  church  of  St. 
Mary-le  Bow,  in  turns,  according  to  the  acts  of  parliament;  and  the  presen- 
tations, as  far  as  turns  have  gone,  have  been  made  under  the  act,  ao  that  in 
our  opinion  this  objection  has  no  weight.  As  to  the  second  objection  we  are 
all  of  opinion,  that  although  the  yearly  value  of  the  endowments  of  the  three 
churches  respectively,  at  the  time  of  making  the  act,  are  not  stated  in  the 
count,  yet  by  what  appears  and  is  alleged  therein,  we  must  take  it  by  neces- 
sary intendment,  that  the  endowments  of  the  archbishop's  two  churches  of 
St.  Mary-le-6ow  and  St.  Pancras,  Soper-lane,  were  each  of  greater  yearly 
value  then  the  church  of  AUhallows,  Honey<«lane;  for  it  is  expressly  alleged 
therein,  that,  after  the  making  of  the  act,  the  church  of  St.  Mary<rle-Bow  be- 
came vacant  by  the  death  of  Smallwood;  by  reason  whereof  Archbishop 
[  348  ]  Sancroft,  as  in  his  first  turn,  collated  the  church  on  Pullen;  that  afterwards 
the  church  became  vacant  by  the  death  of  Pullen,  whereupon  Archbishop 
Tillotson,  as  in  his  second  turn,  collated  to  the  church  on  Bradford,  so  that 
we  must  necessarily  intend  that  these  two  archbishops  collated  according  to 
their  right  under  the  act  of  parliament,  and  cannot  presume  or  adjudge  that 
either  of  them  collated  wrongfully  by  usurpation,  or  contrary  to  the  statute; 
so  that  we  think  the  second  objection  has  no  weight.  As  to  the  third  objec- 
tion we  are  all  of  opinion,  that  the  prerogative  presentations  cannot  be  con- 
sidered as  turns,  or  deprive  a  patron  of  his  turn;  fo'r  a  prerogative  presen- 
tation upon  the  promotion  of  an  incumbent  to  a  bishopric  is  by  an  act  of  law, 
which  cannot  operate  to  the  injury  of  a  third  person,  for  construcUo  et  aciu» 
iegis  nuUifacilinjuriam.  I  Inst.  148.  183.  a.  b. ;  2  Inst.  287.  See  Dyer. 
228.  note  in  the  margin.  In  fact,  this  is  the  fifih  vacancy  since  the  making 
the  act;  but  with  respect  to  the  patrons,  it  is  hut  the  third  opening  or  avoid- 
ance, wherein  the  presentation  of  a  patron,  having  the  third  turn,  could 
take  place.  We  think  the  presentation  of  the  crown,  upon  a  promotion  of 
an  incumbent,  doth  not  supply  a  turn.  We  will  now  consider  the  incunv- 
Mnt's  plea;  he  undertakes  thereby  to  make  out  a  better  title  to  himself;  he 
admits  the  first  part  of  the  count,  before  the  destruction  of  the  churches,  and 
011  (he  presentations  by  the  archbishop  and  the  crown  stated  therehi;  h^  %i^ 
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mits  the  act  of  parliament,  but  alleges  that  the  yearly  endowtnents  ef  Bow 
Gharch  was  of  the  greatest  value;  that  those  of  Allhallows,  Honey-lane,  the 

f>laintiff^s  church,  were  of  the  second  value;  and  those  of  St.  Pancras,  Soper- 
ane,  of  the  least  value;  and  that  it  belonged  to  the  plaintiffs  to  present  in  their 
second  turn,  according  to  the  statute,  but  that  Archbishop  Tillotson  usurped 
upon  tbeni  by  collating  Bradford;  but  we  say  the  statute  has  not  set  out  the 
turns;  it  only  says  that  the  first   presentation  is  to  be  made  by  the  patron  of 
*8Uch  of  the  said  churches,  the  endowments  whereof  were  of  the  greatest  year- 
ly value,  and  is  silent  as  to  the  second  and  third  turns,  to  which  two  turns  the 
plaintiffs  and  the  archbishops  are  left  to  agree  to  present  in  what  order  or  turn' 
they  should  think  fit;  indeed,  if  the  statute  hnd  set  out  the  rota  or  order  of 
presentation  to  all  the  three  turns,  then  it  would  have  been  necessary  to  have 
determined  whether  Archbishop  Tillotson  collated  Bradford  by  usurpation  or 
Dot;  but  that  not  being  chalked  out  by  the  act,  we  must  take  it  to  be  true, 
that  the  parties  have  agreed  Xo  present  as  alleged   in  the  declaration,  viz. 
the  archbishop  in  the  first  and  second  turn,  and  the  company  of  grocers  in 
the  third  turn.     After  the  archbishops  have  had  and  enjoyed  the  right  to  pre- 
sent to  the  first  and   second  turns,  for  a  hundred  years  and  upwards,  is  this 
Court  to  presume  that  they  have  acted  by  wrong  or  right.     Surely  by  right, 
and  by  agreement  of  the  parties.     The  long  acquiescence   is  evidence  of  an 
agreement  to  present  in  the  order  and  rotation  alleged  in  the  count.     We  are 
of  opinion,  the  defendant,  the  incumbent,  has  not  made  out  any  title  to  himself 
by  bis  plea.  W^  are  now,  lastly,  to  consider  the  plaintiff's  replication,  and  the 
demurrer  thereto;  it  is  a  general  rule  that  whoever  makes  the  first  fault  in 
pleading  shell  have  judgment  against  him.  We  think  the  defendant  Backhouse 
has  made  out  no  title  in  his  plea,  and  therefore  judgment  must  be  for  the  plain- 
tiffs.    The  plaintiffs  have  done  right  in  not  setting  out  in  the  declaration  the 
respective  yearly  values  of  the  endowments  of  the  three  churches;  and  have 
also  acted  correctly  in  alleging  that  the  third  turn  belongs  to  them.    As  to  the 
traverse,  we  think  matters  of  law,  or  rather  matters  of  right,  as  this  is,  result- 
ing from  facts,  are  traversable;  whether  one  obtained  a  church  by  simony  is  [  349  ] 
traversable.     Rast.  Ent.  232,  a.     Whether  one  seised  in  fee  or  in  tail  is  tra- 
versable.    Yelv.  140,  Ewer  v.  Moile.  It  is  the  common  averment  in  a  qtiare 
impcdxi  ^Hhat  it  belonged  to  A.  B.  to  present  to  the  church,  when  the  same  be- 
came vacant,"  which  may,  or  rather  must,  depend  upon  both  law  and  facts, 
and  the  same  is  traversable.  Judgment  for  the  plaintiffs,  and  a  writ  to  the  bish- 
ep  to  admit  the  plaintiflT's  clerk,  per  totam  Curiam. 

16.  PowELi.  V.  MiLBURN,  M.  T.  1772,  C.  P.  3  Wils.  S55;  S.  C.  2  Bla.  851.  Inanaction 
Jn  an  action  for  money  had  and  received  to  the  plaintiff's  use,  in  order  to  ^y  *  pn«»t 
try  his  right  to  a  donative  church  with  cure  of  souls,  the  questions  were,  first,  j.^|,'jj^j^" 
whether  the  plaintiff,  as  incumbent  of  a  donative,  is  not  within  the  statutes  of  donative 
13  Eli^.  c.  12;  and  13  ^T  14  Car.  2,  c.  4,  and  obliged  to  comply  with  the  re-ehnrchwitb 
quiaites  mentioned  therein.   >  Second,  whether  it  was  not  necessary  for  him  the  care  of 
to  have  proved  upon  the  trial  of  the  cause  that  he  had  complied  with  those  •°"***  *^  *■ 
requisites.     The  case  was  as  follows:  W.  I.  and  E.  his  wife,  being  seised  '""y  foMhT* 
right  of  his  wife  of  the  advowson,  or  right  of  donation  of  the  church  of  C.  which  piaintiflrto 
was  a  donative  with  the  care  of  souls,  they  nominated  the  plaintiff  P.  thereto  prove  that 
in  June  1770,  who  was  then  in  priest's  orders,  and  had  then  subscribed  the  be  hag  com 
Thirty-nine-Articles,  and  the  three  articles  in  the  thirty-sixth  canon,  at  the  Pj**<*  ^"h 
time  of  his  ordination;  but  it  was  not  proved  upon  the  trial  of  the  cause  thatf|^*  reqew 
he  had  subscribed  these  articles  in  the  presence  of  the  Bishop  of  Durham,  ^  1,^  ^1,^ 
who  is  ordinary  of  the  diocese  in  which  the  donative  in  question  lay,  nor  that  is  Eliz.  c. 
he  had  publicly  read  the  same  in  the  church  of  C.  with  a  declaration  of  his  12.  end  14. 
unfeigned  assent  thereto;  nor  had  he  subscribed  the  declaration  or  acknow-^-  2.  e.  4, 
ledgment  contained  in  the  statute  of  13  C.  2,  c.  4,  since  the  nomination  to  the 
donative;  nor  had  any  licence  from  the  Bishop  of  Durham  to  preach  or  offi- 
ciate in  the  church  of  C.      The  genernl  question  therefore  in  this  case  was 
whether  the  plaintiff  was  in  a  situation  to  maintain  the  present  action.     And 
under  this  general  question,  the  two  particular  propositions  were  raised.     Per 
pur.     If  it  were  necessary  for  the  Court  to  give  judgipent  upon  thit  first 
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point,  the  case  in  3  Lev.  82,  of  Carver  v.  Pinkney,  shows  that  a  stipendiary 
priest,  or  a  donative,  is  within  the  statutes  of  simony  and  of  conformity,  and  in 
that  opinion  we  fully  concur,  assuming  then,  that  an  incumbent  of  a  donative 
church  is  within  the  statutes  of  the  13th  Eliz.  and  13th  Sl  14th  C.  'i,  and  oblig- 
ed to  comply  with  and  perform  the  requisites  therein;  the  second  question  upon 
which  the  Court  now  give  their  judgment,  is,  whether  it  was  or  was  not  ne- 
cessary for  the  plaintiff  to  have  proved  upon  the  trial  of  this  cause  that  he  had 
conformed  with  those  requisitions.     It  may  be  proper  to  consider  the  natur^ 
af  the  present  action,  which  is  an  action  for   money  had  and  received  to  the 
use  of  the  plaintifiT.     It  has  been  introduced  of  late  years  to  try  questions  of 
this  kind,  as  a  sort  of  fictitious  action,  and  in  the  present  case  this  is  hronght 
to  try  who  had  the  right  to  nominate  to  the  donative  church  of  C  whether  W. 
I.  in  right  of  his  wife,  or  the   crown,  er  any  other  person  had  this  privilege; 
but  there  was  no  fact  proposed  to  be  tried  relating  to  the  question,  whether  the 
plaintiflT  had  performed  the  requisites  in  the  before  mentioned  statutes.     We 
£  950  I  are  all  of  opinion,  that  in  this  action  it  was  not  necessary  for  the  plaintifi*  to 
enter  into  any  such  proof;  and   we  must   presume  that  he  conformed  to  aD 
those  requisites,  as  no  evidence  has  been  offered  to  the  contrary;  for  although 
it  may  be  said,  that  this  is  obliging  the  defendant  to  prove  a  negative,  yet  be 
might  easily  have  brought  these  requisites  into  question,  because  they  are 
generally  entered  in  public  registers;  and  if  no  such  entries  could  have  been 
ibund  respecting  the  plaintiff,  that  might  have  induced  a  suspicion  that  he  had 
not  performed  the  requisites,  and  might  be  fit  for  the  consideration  of  a  jury^ 
However,  it  appears  by  the  case  stated,  that  the  plaintiff  has  complied  with 
the  most  material  of  all  requisites;  that  he  was  in  priest's  orders,  subscribed 
the  articles,  &c.  and  therefore  upon  the  whole  we  think  he  is  well  entitled  to 
this  donative.     See  1  Keb.  720;   1  Sid.  220;  3  Lev.  82;   14  Hen.  4,  M,  b,  i 
Roll.  Rep.  83. 
17.     Thrale  v.  the  Bishop  or  Lo.ndon,  E.  T.  1789,  K.  B.  1  H.  Bl.  37$. 
The  pUio        Xhe  plaintiffs  declared  as  executors  and  devisees  in  trust  and  claimed  te 
^'^^^'P'.beentitled  to  the  advowson  in  question  under  the  will  of  Caleb  Lomax,  whom 
lie  in  the     ^^  declaration  stated  to  have  been  seised  in  fee  of  the  advowson,  and  to  have 
declaration,  presented  on  a  former  avoidance.     To  the  declaration  the  defendant,  Ed- 
Uie  defend  ward  Barker,  pleaded  four  pleas.      On  the  second  and  third,  issue  was  joined; 
ant  pleaded  the  first  and  fourth  were  the  subject  of  the  argument  before  the  Court.     The 
his  own  li  g^^gt  pi^^  stated  a  title  to  advowson  in  one  Ellis,  who  presented  in  1680;  that 
dednciM^^^'*  conveyed  it  to  Killigrew;  that  Killigrew  devised  it  to  his  wife  Lucy 
sfhiehaev^^r  her  life;  and  that  the   reversion  on  the  death  of  Killigrew  descended  to 
m\  immateci  his  three  daughters  in  coparcenary.     It  then  stated  an  avoidance  during  the 
al  points  are  life  of  Lucy,  the  widow,  and  a  presentation  by  Lomax,  the  father  of  the  tes- 
alieged;ihe(iitor,  usurping  on  Lucy.     That  the  living  again  became  vacant,  after  the 
plaintiif  in  j^^^^  ^^  Lucy,  by  the  resignation  of  the  then  incumbent,  Romney;  and  that 
tion  states    ^^®  crown,  by    usurpation  on  the  right  of  the  elder  coparcener,  presented 
essential      again  the  same  clerk.     It  then   stated  an  avoidance  by  that  presentee,  and 
matter,        another  presentation  on  that  avoidance  by  Lomax,  usurping  upon  (he  right  of 
which  if     the  second  coparcener.     A  title  was  then  deduced  at  considerable  Jength  to 
troe,woald^l^^  defendant  from  the  /second  and  third  coparcener,  concluding  wirti  a  claim 
Dlatntiff's   to  present  on  the  existing  vacancy  in  the  third  turn.     To  this  plea  the  repli- 
claim,  bat   cation  stated  a  purchase  by  Lomax  of  the  right  of  Lucy  Killigrew,  the  widow 
did  it  by      and  a  presentation  of  the  advowson  made  by  him  during  the  life  of  Lucy,  on 
wajr  of  in    an  avoidance  then  happening.     A  fine  was  then  set  forth,  levied  by  the  three 
dncement    coparceners  of  the  advowson,  and  a  conveyance  to  Lomax  under  that  fine. 
JJJi**"^'"*  Having  stated  this  title  in  behalf  of  the  plaintiffs,  in   answer  to  the  plea,  the 
*lig  I jg,Q2i0  replication  concluded  that  the    resignation  of  Romney  was  fraudulent  and 
rial  points,  without  notice,  and  traversed  that   upon  that  resignation  it  belonged  to  the 
with  which  eldest  coparcener  to  present.     To  this  replication  there  was  a  rejoinder  by  the 
traverse  the  (]efend ant,  in  which  the  defendant  traversed    the  fine;  and  to  that  rejoinder 
there  was  a  special  demurrer,  alleging  as  a  defect  that  there  was  a  traver  ta- 
ken upon  a  traverse. 

Per  Cur.     It  is  incumbent  on  the  plaintifi  to  show  that  their  replication 
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was  good,  and  thai  the  traverse  with  which  it  concludes  was  a  material  tra-   [  551  "| 
verse.     For  if  the  replication  be  not  good,  and  the  traverse  material,  the  con-r^lication 
sequence  will  be,  that4he  plea  is  a  good  bar  to  the  title   which  the  plaintifrs2?^*=|"*J?"- 
have  set  up  in  their  declaration.     It  is  an  established  rule  that  the  P^ft'^^'^ffan  *in*tbe 
must  recover  on  the  strength  of  his  own  title.     That  rule  has  not  been  coo-  r«joinder, 
iroverted;  but  it  has  been  argued  on  the  part  of  the  plaintiflf  that  a  defect  in  took  no  n« 
the  defendant's  title  will  leave  the  plaintiff  ^s  in  possession  of  the  title  uponticeofthe 
^hich  they  have  declared  unanswered,  and  that  the  defendant,  when  he  pleads  tj^^o'**.** 
and  sets  forth  a  title  in  himself,  puts  himself  in  the  situation  of  a  plaintiff.     This  J?f„'^'|;J^^ 
argument  would  bo  well  founded  if  the  plea  which  the  plaintiff  put  in  wais  bad  ^^^^  (ha 
on  the  face  of  it,  since  in  that  case  the  first  error  in  pleading  would  have  been  matter  of  in 
Committed  by  the  defendant,  and  the  general  title  which  the  plaintiffs  have  dncement 
shown  in  ^heir  declaration  would  remain  uncontroverted.     But  in  the  case  be- which  pre 
fore  us  it  is  not  so;  the  plea  is  on  the  face  of  it  a  good  plea;  there  is  no  ob-*^®****?  .'*» 
jectioa  to  the  manner  in  which  the  defendant  has  stated  his  title.     The  P^^'**'' je*  wig  hoi 
tiff  must,  therefore,  show  a  more  particular  title  than  they  have  set  forth  iodeogood.as 
the  declaration,  and  they  find  themselves  under  the  necessity  of  abandoning  the  traverte 
the  general  title  on  which  they  declared,  and   of  showing  a  better  title  than  wat  an  im^ 
that  which  the  defendant  has  stated  in  his  plea.     Accordingly  they  do  so;  for™'*""* 
admitting  the  right  of  Killigrew,  who  is  the  ancestor  under  whom  the  defend-**"*' 
ant  claims,  the  plaintiffs  claim  by  virtue  ot  a  fine  levied  by  all  the  coparceners* 
This,  no  doubt,  is  a  full  and  complete  answ^er  to  the  title  set  out  in  tiie  plea. 
But  then  the  plaintiff,  instead  of  putting  any  matter  in  issue  on  that  title,  in-^ 
stead  of  drawing  any  conclusion  on  which  there  can  be  an  issue,  concludes 
witfaf  suggesting  that  the  resignation  of  Romney  was  fraudulent,  and  that  the 
usurpation  for  that  turn  was  not  an  usurpation  on  the  right  of  the  eldest  co* 
parcener,  for  that  is  distinctly  the  effect  of  the  traverse.     A  great  many  cases 
were  cited  to  show  that  this  traverse  was  material,  and  we  admit  that  is  the 
point  to  be  proved.     But  it  cannot  be  material  in  the  abstract;  it  is  material 
«r  not,  quoad  the  right  to  support  which  issue  is  taken.     Now  the  right   insist 
ted  on  by  the  plaintiffs  in  their  replication  is  a  right  under  the  title  of  Killi-^ 
grew  to  the  advowson,  by  a  conveyance  from  the  three  coparceners;  and  ta 
that  right  so  set  out,  whether  the  avoidance  in  question  is  in  the  first,  second, 
or  third  turn,  is  of  no  sort  of  consequence.     There  is  no  question  of  turn 
with  respect  to  a  person  who  claims  in  himself  a  title  to  the  whole  advowsoo; 
and  tho  irrelevance  of  the  travese  taken  by  the  plaintiffs  to  the  title  set   out, 
eannot  appear  more  strongly  than  by  con>|)a ring  this  case  with  the  coseS  Wils. 
214.  which  was  cited  in  the  argument,  to  show  tho  safiiciency  of  the  traverse 
tm  the  part  of  the  plaintiffs.     But  in  the  present  case,  admitting,   what  in  all 
probability  was  true,  that  the  right  was  not  in  the  coparceners,  it  would  not 
lend  to  show  that  the  plaintiff  had  derived  a   right   from  Killigrew,  who,  by 
confession  of  the  pleadings,  was  clearly  at  one  time  entitled  to  the  right,  which 
descended  to  coparceners,  and  which,  unless  it  was  passed   by  them,   would 
stilJ  remain  in  them  to  be  exercised  according  to  the  nature  of  their  interest* 
It  is  said,  however,  that  the  defendant  has  rejoined  informally;  that  he  ought 
to  have  demurred  to  the  replication.     But  wherever  a  traverse  is  immaterial, 
the  other  party  may  pass  it  by,  and  put  in  issue  a  more  material  part.     How- 
over,  it  is  not  necessary  to  consider  whether  it  were  better  for  the  defendant 
to  have  demurred  to  the  replication,  or  to  have  rejoined  as  he  h:is  done,  be- 
cause, if  the  traverse  be  bad,  the  replication  is  bad,  and  the  defendant  is  enti- 
tled to  judgment  on  the  plaintiffs  replication.     We  doubt,  however,  whether,    r  ^^  -i 
it  would  have  been  safe  for  the  defendant  to  have  done  that  which  would  have    *-  ' 

permitted  the  averment  to  stand  confessed  of  the  fine  levied  by  the  three  co- 
parceners to  the  use  of  t.omiix  in  fee.  If  that  be  a  substantive  allegation,  he 
has  met  it;  if  it  be  not,  then  tlie  plaintifTs  having  admitted  the  title  in  Killi- 
grew, and  the  descent  from  him,  having  shown  nothing  to  avoid  it,  or  to  sup- 
port any  right  in  themselves,  and  the  replication  is  no  answer  to  the  plea. 
The  fourth  plea  stated  the  right  correctly  and  truly,  and  is  also  agreeable  to  a 
former  judgment  of  this  Court  on  the  same  right  of  the  same  parties.  There 
is  but  one  objection  made  to  it,  namely,  that  it  is  pleaded  that  the  coparceners  ' 
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did  not  agree  to  present,  and  therefore  that  on  the  first  aroidance  of  the  presen- 
tation belonged  to  the  eldest.  The  argument  is,  that  in  the  language  of  manj 
books  and  some  pleadings,  the  right  of  presenting  by  turns  is  said  to  arise 
when  coparceners  cannot  agree,  and  many  authorities  have  been  quoted  to 
prove  this  position.  It  is  also  laid  down  in  Bro.  tit.  Present  al  Eglise;  19 
Fitz.  Nat.  Breve  Qua.  Imp.;  81  Co.  Lit.  166.  b.;  Doctor  and  Student,  b. 
^.  c.  30;  and  is  clear  law,  that  the  first  presentation  in  such  case  of  mere 
right  belongs  to  the  eldest,  descends  to  her  issue,  goes  to  her  husband  by  the 
curtesy,  anl  passes  by  her  grant.  No  authority  has  been  cited  to  show  it  to 
be  bad  pleading  to  state  that  they  did  not  agree;  on  the  contrary,  in  the 
case  of  this  very  advowson,  the  phrase  in  the  pleadings  is  distinctly  that  they 
''  did  not  a^ee;".and  tl)e  Court,  in  giving  judgment,  reasoned  upon  it  as 
being  precisely  synonymous  with  ''  could  not  agree."  Besides  this,  and  a 
plea  in  bar,  certainty  to  a  common  intent  is  sufficient.  On  this  ground,  there* 
fore,  the  fourth  plea  is  well  pleaded,  and  on  that  also  there  must  be  judgment 
for  the  defendant. 


(c)  Damages,*  judgmeniy'\  and  cost8,, 

U  m  quare  ^'  ^^^'^  ^-  ^ALLAND,  T.  T.  1681,  C  P.  3  Lev.  69. 

imp  edit  ihe     ^^  &  quare  impedity  there  was  a  demurrer  and  an  issue.     The  plaintiff  had  s 

plaiotiff      verdict;  and  the  jury  who  tried  the  issue  found  the  value  of  the  church,  and 

was  not  for  that  it  is  yet  vacant,  and  assessed  damages  tor  the  half  year.  The  plaintiff  had 

ti^A^  ^"''  judgment  likewise  upon  the  demurrer.    It  was  moved  that  the  church  being 

sjiefl^wbore^^^  vacant,  and  that  the  patron  might  have  the  fruit  of  his  presentation,  he 

the  chorch  ought  not  to  recover  damages  for  the  value  of  the  half  year;  and  the  prothon- 

romaint       otaries  reported  that  it  was  the  constant  course,  for  the  plaintiff  not  to  recover 

told.  damages  for  the  half  year  where  the  church  remains  void;  and  though  the  jury 

[  353  ]  tax  damages,  yet  in  such  cases  they  enter  a  remittitur  of  the  damages  where' 

the  church  remains  void.     See  Br.  Quare  Impedit,  pi.   131.  cites  13  £.  4.  3;- 

21  Hen.  6.  45;  2;2  H.  6.  28;  Com.  Dig.  Damages,  A.  2;  2  Inst.  362. 

Bot  iemb.  2.  Bishop  op  Exeter  v.  Freake,  H.  T.  1697,  C.  P.  1  Lutw.  901. 

tiow  eDii*        ^°  quare  impedity  to  present  the  vicarage  of  B.   the  plaintiff  set  forth  that 

lied  to  reco  ^'  ^*  ^^^  seized  of  the  rectory  of  R.  to  which  the  vicarage  belonged,  and 

Ver  ih«iD.t  that  the  said  B.  C.  presented  one  S.  and  then  conveyed  the  rectory  to  the 

plaintiff  F.  and  other  trustees,  and  their  heirs,  to  the  use  of  the  said  £.  C. 

and  her  heirs,  till  marriage  had  between  her  and  C.  D.  and  remainder  to  the 

iise  of  the  plaintiffs  for  500  years,  for  raising  4000/.  kc;  that  the  nnarriage 

was  solemnized,  and  the  plaintiffs  possessed,  &c.;  that  the  vicarage  becatme 

void  by  the  death  of  S.  and  this  it  belonged  to  them  lo  present.     The   bishop 

claimed  nothing  but  as  ordinary.  H.  the  incumbent,  pleaded  that  King  James 

I.  was  seized  of  the  said  rectory  in  fee,  and  that  it  being  void  by  the  death 

^  Prior  to  the  13  Ei.  1,  the  plaintiff*  in  quare  impedit  was  not  entitled  to  recover  dam** 
Sgea,  but  any  profit  the  patron  oiighl  obtain,  tlioogh  the  verdict  shoold  savoar  of  siaiony} 
and  this  is  the  reason  th.it  the  king,  in  a  quare  impedit,  recovers  no  damages,  becaoee  he 
conld  recover  none  by  common  law;  and  the  king  is  not  within  the  provisions  of  the  act 
oanferring  this  right,  ^oswelPs  case,  6  Rep.  61 ;  2  Inst.  862^  Co.  Lilt.  176;  and  see  farther 
as  to  the  king's  right,  Br.  Damages,  pi.  16;  id.  Prerogative,  pi.  18;  Fits.  Quare  Impedity 
161 ;  Jenk.  281 ,  pi.  9;  cites  Brooke's  case^  22  H.  8<  17.  The  atainte  13  Ed.  1,  c  6,  a.  S, 
enacts,  that  from  henceforth  in  writs  of  quare  im,pedit  and  darrienpreaentment^  damagee 
shall  be  awarded  thai  is,  to  wit,  iftho  time  of  9iz  months  pass  by  the  distarbance  of  anvf 
so  that  thfl  bishop  do  confer  to  the  charch,  and  the  very  patron  loseih  his  presentation  wt 
that  time,  dam^igos  shall  be  awarded  far  two  years*  Tdloe  of  the  choreli.  And  if  the  lii 
months  be  not  pnsiied,  but  the  presentment  he  deraigned  within  the  said  time,  then  the  dam^ 
ages  shall  be  awarded  to  the  hnlf  years*  vnlae  of  the  charch.  And  if  the  distnrber  be  not 
able  to  render  damages,  he  shall  in  the  first  case  have  imprisonment  of  two  yetrsi  and  in  the 
other  of  hdlf  a  year. 

\  By  qriare  impedit  n  man  shall  not  recover  the  advowson  hot  the  presentment;  but  if  be 
hns  exccation,  all  oihers  besides  the  incumbent  are  thereb)  ont  of  possession,  tf  a  man 
recover  in  quare  impedit,  and  dies,  his  heir  shall  net  have  eieention,  and  tbereforo  it  knot 
a  real  action. 

X  A  man  shall  recover  damages  in  quare  impedit  when  he  was  never  distatbed;  peT 
Newton,  Br.  Quare  Impedit,  pi.  83;  cites  22  H.  6,  25.  A«  where  I  present,  and  my  clerb 
.  is  admitted,  and  J.  N.  admitted,  and  S.  H.  admitted,  and  J.  N.  brings  ^tiare  impedit  against 
ne,  and  is  noosnited,  after  issue  I  shall  recover  dtmaget. 
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« 
of  L.  he  presented  oae  Solebar,  and  so  derived  a  descent  down  to  King  Wil- 
liam, &c.  \  absqtie  kocy  that  £,  C.  was  seized  in  fee;    there  was  judgment 
against  the  bishop,  and  the  plaintiff  had  a  verdict;  and  the  jury  further  S)undy 
that  the  vicarage  was  full  of  the  defendant  H.  ex-presentative  of  the  king,  and 
that  it  was   afterwards  void,  on  the  25th  of  September,  1697,  by  the  death  of 
Sainthill,  the  last  incumbent;  and  that  on  the  20th  May,  10  W.'  3.  the  plain** 
tiffs  brought  a  quare  impedit  against  the  bishop  and  the  defendant,  and  that 
the  vicarage  was  of  the  yearly  value  of  60/.  ultra;  and  thereupon  the  plain- 
tiffs prayed  judgment  according  to  the  statute,  and  a  writ  to  the  bishop,  to 
remove  the  defendant  H.  and  to  admit  idoneam  personam  at  the  presentation  ^. 
of  the  plaintiffs,  and  damages  to  the  value  of  the  vicarage  of  the  church  for  ^^^i  p|^^ 
half  a  year,  and  had  judgment  accordingly;  and  a  writ  of  error  was  afterwards  the  same 
brought|  and  the  plaintin  in  error  nonsuited.  plea,  and 

3.  Pratt  v,  Rutlbis.  T.  T.  1760.fK.  B.  12  Mod.  647.  one  die, 

By  the  statute  of  Westminster,  c.  6.  damages  are  given  in  a  quare  tmpC-  V^^  jf'!?®  *• 
dUf  yet  if  a  quare  impedit  be  brought  against  a  patron  and  his  clerk,  and  ^^^^  incum 
they  both  plead  the  same  plea   in  bar,  and  the  patron  dies,  and  the  plea  be    r  354  1 
found  for  the  incumbent,  he  shall  have  no  damages,  because  we  can  have  no  bent,  the 
jadgmeot;  here  the  judgment  for  a  return  being  superseded,  there  can  be  no  latter  is  not 
damages.     See  S.  F.  2  Inst.  362;  Bro.  Damages,  pi.   162;'  cites  9  H.  6.  30;  entitled  to 
Br.  ^re  Impedit,  pi.  6.  damages/ 

4.  TuLLET  V.  LiNFiELD.  H.  T.  1764.  K.  B. 3  Burr.  1455.  ^   ^^^ 

-     On  a  quare  impedit,  six  months  are  understood  to  be  six  calendar  months.  ia|LecUt°tbe 
But  that  18  because  it  is  manifest  by  the  words  of  the  stat.   £d.    1.  (H.  2.)  c.  six  montha 
5.  that  by  six  months  half  a  year  is  there  meant;  the  words  are,  '*  If  he  re- are  nnder 
cover  his  presentation  within  six  months,  damages  shall  be  given  to  half  a  stood  to  be 
year's  value  only."     Although  the  defendant  have  judgment  on  demurrer  on  "*  ®*|*''*^" 
a  quare  impedit,  he  is  not  entitled  to  costs  under  stat.  8  6^  9.  W.  3  c.  11.  '"^'^^ 

5.ThRALE  &  OTHERS  V.  THE  BfSHOP  OF  LoNDON.  M.  T.  1790.  C.  P.  1  H.BLS76.  ^  dgfgnj[ 

Judgment  having  been  given  for  the  defendant  on  demurrer  in  quare  tmp«-^nt  obuia 
dit,  it  was  moved  on  the  part  of  the  plaintiffs  that  the  prothonotary  might  be  ing  jndg 
restrained  from  taxing  costs  to  the  defendant,  on  the  ground,  that  as  the  plaintifi'ment  on  da 
would  not  have  been  entitled  to  costs  if  he  had  succeeded,  neither  has  the  de-™**"^'.  >^ 
fendant,  the  right  being  mutual.  That  the  statute  of  Gloucester,  6E.  1  .c  J .  gives  ^"^[^n"^^ 
costs  only  where  damages  were  recoverable  at  common  law;  but  as  there  were  no  ||||q^  ^^ 
damages  at  common  law  in  quare  impedit,  costs  were  not  given  by  that  statute.  eosts4 
So  also  where  double  or  treble  damages  were  created,  costs  were  not  increased 
by  that  statute  in  the  same  proportion,  unless  in  cases  where  single  damages  * 
might  have  been  recovered  at  common  law;  2  Inst.  289.   And  though  the  st&t. 
Westminster  2.  13  £d.  1.11.  gives  damaf^esin  quare  impedit  and  darrien  pre" 
sen/menl,yet  as  those  damages  did  not  accrue  at  common  law,  the  stat.  Glouces- 
ter did  not  operate  to  give  costs  in  those  actions;  2  Inst.  362;  Pitsford's  case. 
10  Co.  116.    Per  Cur.     Taking  the  construction  of  the  statute  8  &  9  W.  & 
Ml  and  the  cases  cited  into  full  consideration,  we  are  clearly  of  .opinion,  that 

*  Bot  per  Newton  in  quareimpedit  agaioat  the  patron  and  incambent,  if  the  patron  diea, 
and  the  plaintiff  ia  nonsaited,  the  ineombent  ahall  recover  damages  by  the  atatnte  of  West- 
mintter;  Br«  Quart  Impedit,  cites  12  H.  6,  24.  And  where  patron  and  incambent  plead 
one  and  the  same  plea,  there  both  shall  recover  damages  ifthe  inenmbent  was  admitted,  for 
otherwise  be  shall  not  recover  damages;  per  Newton,  Br.  Quare  Impedit^  pi.  88,  oiies  22 
H.  6,  25.  So  where  an  abbot  claims  to  hold  in  propriut  nsus  he  shall  recover  damageS| 
for  be  is  patron  and  incambent.     Br.  Quare  Impedit,  pi.  6,  cites  9  H.  6,  8. 

t  It  baa  been  said  (Jenk.  Cent.  281.S28-4.)  that  costs  Were  recoverable  in  a  quare  impe' 
dit  at  the  common  law, and  that  the  reason  why  they  are  not  still  so  in  the  c^ses  where 
damages  are  given  by  the  statnte  of  Wetftmioster  2.  is  the  great  aroonnt  of  those  damages. 
Bat  both  this  law  and  reasoning  seem  incorrect;  at  the  common  law  a  plaintiff  recovered 
coats  in  no  one  instance;  and  as  no  damages  coald  be  recovered  in  a  quare  impedit  be- 
fore the  statnte  of  Westminster  2.  no  costs  coold  be  recovered  in  any  soch  case  under  the 
statute  of  GloQcesier;  and  on  the  other  hand,  if  some  damages  might  have  been  obtained 
in  a  quare  impedit  before  the  statnte  of  Westminster  2.  that  act  wonid  have  been  acco- 
molative,  increasing  the  damages  where  some  were  before  recoverable;  and  then,  however 
large  or  exhorbitant  tlioae  damages  might  be,  h  is  clear  that  costs  woald  have  followed  a 
recovery.  See  2  Inst.  289,  862;  1  lost.  176.  844.  b;  3  Inst  356;  5  Co.  59,  a;  6  Co.  51, 
a;  BbI.  N.  P.  128. 
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the  defendant  is  not  entitled  to  coats,  on  the  demurrer.  Soon  after  the  pass- 
ing of  that  s'atute  the  case  of  Thomas  v.  Lloyd  was  decided  in  ihe  King's 
L  355  I  Bench,  1  Salk.  194;  and  1  Lord  Raym.  3r^6;  which  was  a  plea  of  privi- 
lege by  the  defendant,  and  holden  good  on  demurrer;  it  was  contended  that 
be  was  entitled  to  costs  in  consequence  of  that  judgment;  but  the»courtde- 
(ermrned  that  coats  were  only  given  by  the  statute  where  the  right  was  recip- 
rocal between  the  plaintiff  and  defendant.  The  s^me  question  came  before 
the  Court  of  King's  Bench,  in  the  case  of  Garland  v.  Extend,  on  a  plea  in 
alatement;  and  costs  were  again  refused  in  Miller  v.  Seagrove,  Cooke.  Prac. 
25;  the  latter  underwent  repeated  arguments  and  consideration,  and  though 
one  of  the  judges  differed  at  first*  from  the  rest  of  the  Court,  yet  it  was  after- 
wards solemnly  resolved  that  no  costs  should  be  allowed.  The  construction 
which  was  put  on  the  statute  in  that  case  we  think  the  true  one,  that  the  costs 
given  by  it  are  confined  to  cases  where  the  plaintiff  as  well  as  defendant  is  en- 
titled to  them.— Rule  absolute.  See  Anon.  Co.  Prac.  C.  P.  4;  1  Hullock. 
146.  2d  Edit. 


III. 


SIfflflrailit  (Rtxitvulls* 

I.  BY  WHOM  MADK,  p.  356. 
II.  HOW  ENTITLED,  WITH  REFERENCE  TO  THE  COURT. 

A)  In  the  king's  bench,  p.  357.     (B)  In  thr  common  pleas,  358. 

WITH  REFERENCE  TO  THE  CAUSE,  p.  358. 

IV.  DEPONENT'S  ADDITION  AND  RESIDENCE. 

(A)  In  the  king's  bench,  p.  361 .     (B)  In  the. common  pleas,  363. 
V.  JURAT.    (A)  When  sworn  in  court,  p.  364. 

(B)  '■ BEFORE  A  JUDGE,  p.  364. 

(C) BEFORE  A  COMMISSIONER,  p.  36^. 

^D)  • —  BY  ILLITERATE  PERSONS,  p.  366. 

(E)  BY  TWO  OR  MORE  DEPONENTIS,  p.  366. 

(Fj  Consequences  of  a  defect  in  the  jurat,  p.  367. 
VI.  BEFORE  WHOM  TO  BE  SWORN,  p.  367. 
VII.  OF  THE  STAMP,  p.  37 1 . 

VIII.  WHEN  AND  HOW   TO  BE  FILED,  AND  COPIES  OB- 

TAIN  ED  p  37^2 
IX.  OP  CONTRADICTORY,  EXPLANATORY,  AND  SUPPLE- 
MENTAL AFFIDAVITS,  p  374, 
X.  OF  INTERLINEATIONS  AND  ERASURES,  p.  375. 
XL  OF  CLERICAL  ERRORS  AND  DEFECTS,  AND  CONSE- 
QUENCES THEREOF,  p.  375. 
XII.  OF  AMENDING  AFFIDAVITS,  p.  376. 
XIIL  OF  THE  COSTS,  p.  376. 
XIV,  HOW  PROVED  IN  EVIDENCE,  p.  377. 
XV.  FORGERY  OF,  p.  377. 

See  also  tit.  Abatement,  Pleas  in,  Affidavit  of  Debt,  Ancient  Demesne,  Ar- 
I  QQQ  1  bitration,  Attachment,  Attorney,  Bail  ,^Bail  Bond,  Bankrupt,  Bills  of  Ex- 
'  change  and  Promissory  Notes,  Certiorari,  Costs,  Distrin^^as,  EjectmeDt, 
Error,  Escape,  Execution,  Extent,  Fines  and  Recoveries,  Habeas  Corpus, 
Highway,  Hundred,  Indictment,  Information,  Issue,  Judgment,  Jury,  Lot- 
tery, Mandamus,  Merits,  Affidavits  of,  Motion  and  Rules,  New  Trial, 
Outlawry,  Peace,  Articles  of,  Penal  Action,  Perjury,  Pleas,  Prisoners,  Pro- 
cess, Prohibition,  Puis  Darrien  Continuance,  Quo  Warranto,  Rescue, 
Scire  Facias,  Settlement,  SheriiT,  Stamp,  Southwark,  Suppcdna,  Trial, 
Venue,  View,  Warrant  of  Attorney,  Witness. 

*  The  only  cases  comprised  under  this  division  are  those  connected  with  the  title  of  the 
affidavit,  the  deponent's  addition,  &c.  the  jurat,  and  the  admissibility  of  explanatory  or 
contradictory  affidavits.  The  body  of  the  depositions  necessarily  vary  according  to  tbe 
circom^tancea  of  each  case:  and  therefore  the  rains  relating  to  particolar  instances  will  be 
classed  ander  their  respective  heads.  Tlie  general  rale  which  pervades  throogh  the  whole 
•r  the  decisions  connected  with  the  sohject  is,  that  the  affidavit  most  set  forth  all  the  facts 
and  eircnmataiieas  necessary  to  be  stated  on  each  particalar  application  explicitly  and  with 
certainty,  and  thAt  where  a  deponent  swears  to  any  fact  as  within  his  own  knowledge,  he 
most  swear  directly  and  positively^ 
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I.    BY  WHOM  MADE  * 
1.     Rbx  v.  Davi^  and  Carter,  M.  T.  1694,  K.  B.  2  Salk,  461 ;  S.  G.  5 

Mod.  75;  S.  C.  Holl,501. 

The  defendants  having  been  convicted  of  forgery,  and  having  stood  in  the  ^  peraon 
pillory  for  ihe  offence,  were  now  brought  before  the  court,    and  prayed   that  ^^^n^icted 
they  might  be  conomitted  to  the  custody  of  the  marshal,  as  the  sheriff  of  Lon-^j,'"^j'"j[*^ 
don  oppressed  them  in   Newgate,  where  they  were  detained  for  not  paying  a  {«  incnp'kctt 
fine,  4rc.     Their  own  affidavits  were  offered  to  prove  the  oppression.  ated  from 

Per  iloh,  0,  J.     If  a  man  has  stood  in  the  pillory  for  an  offence  which  is  making  a 
contrary  to  the  faith,  credit,^nd  trust  of  mankind,  such  as  forgery,  he  cannot  ^f*'^  *®*'* 
be  admitted  as  a  witness  in  a  cause,  and  the  pame  principle  applies  to  his  de-^'^* 
posing  iiT  an  affidavit.     See  Nicholson  v.  Dalbyhanty,  Barnes,  79;   1  Phil.  Ev^ 
23,  24,  3d  ed;  Peake,  Ev.  124,  126,  2d  ed;  Gilk.  Ev.  140;  1  Tidd.  200,  7th 
edit;   1  Arch.  Frac.  56;  Petersdorff  on  Bail,  140. 
2.     Walker  V.  Kearney,  H.  T.  1700,  K.  B.  7  Mod.  413;  S.  C.  Stra.  1 148.    [  357T 

A  rule  fii5t  for  an  attachment  having  been  granted  on  the  affidavit  of  the  de-  Bat  althtf* 
fendant,  the  party  complained  against,  in  showing  cause  stated  that  the  defen- *^^ "^^'^^'^ 
dant  had  been  convicted  of  forgery,  and  had  stood  in  the  pillory,  and  produced  ®^*  p«»^n 
the  record,  and  an  affidavit  of  the  identity  of  his  person.     Per  Cur.  The  rule  j,f ,  crime 
must  be  discharged  for  we  cannot  suffer  this  affidavit  to  be  read.      Salk.  461 ;  »  not  sduiif 
5  Med.  74;  Hawk,  461.     In  Niccols  v.  Delahunt,  Barnes,  79,  the   affidavit  si  die  in  sop 
to  hold  to  bail  being  made  by  one  convicted  of  forgery,  the  affidavit  was  refu-  P®*"'  of.» 
sed.     In  Charlesworth^s  case,  such  affidavit.was  read,  but  that  was  to  defend  ^^o*"?!*"*"**  , 
himself  against  a  complaint,  where  the  prosecutor  had  in  a  manner  appealed  ^^  readtn 
to  his  affidavit;  but   even  there  it  was  said  that  to  support   an   accusation   it  ezcolpatioo 
should  not  be  read.     If  ho  cannot  be  a  witness  in  a  civil  suit,  where  a  third  of  a  charge, 
person  is  interested  in  his  evidence,  a  fortiori  he  shall  not  be  received  there. 
See  Hand,  Prac.  14;  3  Lev.  42;  2  Hawk,  P.  C.  46;  2  Hale,  P.  C.  217;  2 
Wils.  225;  and  post,  tit.  Judgment  in   Criminal   Proceedings;  and  Davis  y. 
Carter,  2  Salk.  46 1 .  •  To  eatab 

3.     Lee  v.  Gansell,  H.  T.  1774,  K.  B.  Cowp.  3.  *"•*  ***«  '" 

An  objection  was  taken  to.the  reading  of  an  affidavit,  on  the  ground  that  the  cvTf'deilo 
party  who  had  made  it  had  been  convicted  of  perjury.  The  conviction  was  pro-  n^nt  ,}ie 
duced;  but'per  Lord  Mansfield.    A  conviction  upon  a  charge  of  perjury  is  not  conviciion 
sufficient,  unless  followed    up  by  a  judgment.       I   know  of  no  case  where  a  alone  is  not 
conviction  alone  has  been  an  objection,  because,  upon  a  motion   in   arrest  of  •J®?*®**^* 
judgment,  it  may  have  been  quashed.    See  Com.  Dig.  tit.  Testm.  A.  5;  Gilb.  ™  J°"8 
£v.  129;  4  Burn,  2283;  8  East,  79;  1 1  East,  309;  5  M.  ^  S.  244.  bl  prodB" 

4.     Case  cited  as  of  M.  T.  1704,  K.  B.  in  Davis  v.  Carter,  2  Salk.  461.      ed. 

A  motion  was  made  to  set  aside  a  judgment  for  irregularity  on  the  defend-  Qu,  whetb 
ant's  affidavit;  the  reading  of  it  was  opposed  because  he  had  been  convicted  ^f  ^^^  <^^<| 
of  perjury.     Per  Holt,  C.  J.  Must  he  therefore  suffer  all  injuries,  and  have  ^*^'*®^®  * 
no  wny  to  help  himself?     Powell,  J.  You  ought  to  have  the  record  of  convic-f^f^Jjo^g 
tion  in  your  hand  when  you  make  this  objection;  but  Per  Holt,  C.  J.    If  crime  dis 
he  had,  it  would  be  nothing  to  the  purpose.     See  S.  P.  Horseley  v.  Somers,  qoali6ea 
Barnes,  116;  and  Bland  ▼.  Drake,  1  Chit.  Rep.  165;  post,  title  Affidavit  of  bim  from 
Debt,  p.  380.  -^i'lfj'- 

n.    HOW  ENTITLED,  WITH  REFERENCE  TO  THE  COURT. 

(A)   In  THE  King's  Bench.  IntheK.  B. 

I.     Kennet  Canal  Company  v.  Jones,  M.  T.  1797,  K.  B.  7  T.  R.  451.     >'  "."?*;" 
It  was  objected  to  an  affidavit  that  it  was  not  entitled  in  the  King's  Bench,  |2"|^'^^|f/|| 
and  that  the  commissioner  before  whom  it  purported  to  have  been  sworn  was  ghoald  be 
not  described  as  a  commissioner  of  this  court;  but  both  alleged  defects  were  entitled  of 
considered  to  be  of  no  weight,  as  the  party  might  be  safely  indicted  on  it  fortbeCoort. 
perjury,  if  it  should  prove  untrue.  [  358  ] 

*  Ad  affidft?it  may  in  genernl  be  made  by  any  person,  of  whatever  religion,  rank,  orcoan- 
try,  (1  Phil.  Ev.  19,  3d  ed.)  having  the  nse  of  his  reason,  and  such  religioo^  belief  as  te 
feel  the  obligation  of  an  oath.  The  other  nomeroas  disqaalifications  which  might  be  urged 
against  the  party  if  be  were  addaced  as  a  witness  in  a  caose,  do  not  in  strictneea  render  him  j 

incompetent  to  depose  to  facts,  oo  ipecial  applicatioa  to  the  Conrt. 
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PfOfidedit  ^        «  - 

MB  bj  anj  2.     Beand  v.  Drake,  H.  T.  1819,  K.  B.  1  Chit.  Rep.  165. 

iD«aM  be  'Phe  affidavit  was  not  entitled  in  any  court,  but  at  the  loot  it  purported  to  bo 
eolteeted  «g^orn  at  the  Filacer**  Office,  PumpCourt,  Temple,  this  9th  day  of,  fcc.  be- 
Iwora  b«"  ^o^®  J***»"  Yates,  Deputj  Filacer."  This,  it  was  coofended,  was  irregular; 
fore  a  per  "nd  Osbom  v.  Tatum,  I  B.  &  P.  271 ;  Moiling  v.  Poland,  3  M.  *  S.  157; 
•on  aothoriRex  v.  Hare,  13  East,  189;  and  1  Tidd.  200,  were  cited.  The  objecticm  was 
fled  to  ad  overruled  by  Best,  J.  who  said  that  the  Court  would  take  judicial  notice  of  tho 
mmister  an  filacer  as  one  of  its  officers. 

davits  ^  showing  cause  against  a  rule  nisi  for  a  mandamus,  it  was  objected  that 

■worn  be  the  affidavits  were  entitled  in  the  King's  Bench,  and  that  one  of  them  purpor- 
foreajodgeted  to  have  been  sworn  before  a  commissioner,  without  its  being  stated  that 
in  K.  B.  ijjg  officer  was  a  commissioner  of  the  court;  and  that  the  others  were  defective 
"*r*iled-*  *  because  not  entitled  in  any  court,  though  sworn  before  a  judge;  and  the  court 
bat  affida  ^^^^^  referring  to  the  Kennet  and  Avon  Canal  Company  v.  Jones,  mprcr,  re-> 
vitfl  uken  jected  the  former,  but  received  the  latter, 
before  a  ceomiflsioner  cannot  be  read,  onless  it  be  stated  that  he  was  a  rommissioner  of  the  Ceart; 

4.     MoLLiNO  V.  Poland,  T.  T.  1814,  K.  B.  3  M.  &  S.  157. 
Or  th  rcir     ^^^  affidavit  was  noi  entitled  in  any  court,  but  the  words  *'  by  the  Court,** 
cvmsunces  ^^  ^^  hand-writing  of  the  filacer,  were  subscribed  at  the  bottom  of  the  jmnL 
from  which  But  the  court  refused  to  take  judicial  notice  of  the  hand-writing, 
an  inference  in  favour  of  the  party's  anthority  may  bo  drawn. 

(B)  In  the  common  pleas. 
In  tbeCte  OsBORN  V.  Tatum,  E.  T.  1798,  C.  P.  1  B.  &  P,27!, 

mon  Pleas.  Qn  a  motion  to  stay  execution,  an  objection  was  taken  to  the  affidavit  pro- 
t°  ^P^'i^^^wced  in  support  of  the  application  that  the  words  "  In  the''  were  only  inserted^ 
l^^^l^g^f  wit  bout  the  ^'Common  Pleas"  being  subjoined.  Per  Cttr,  The  defect  is  fatal; 
the  Court  is  hut  as  the  rule  has  been  enlarged,  it  should  be  discharged  without  coats.—* 

not  prefiied  Rule  discharged . 

eannot  be  _^— 

"•^•*        III.    HOW  ENTITLED  WITH  REFERENCE  TO  THE  CAUSE. 

Affidavits  >•     ^^Ex  V.  Jones,  H.  T.  1695,  B.  B.  2  Salk.  561. 

taken  be         If  affidavits  taken  before  commissioners  in  the  country,  according  |o  29  Car. 

fore  com    .^^  c.  5,  be  expressed  to  be  in  a  cause  depending  between  A.  and  B.   and 

missioners  (here  is  no  such  cause  in  court,  they  cannot  be  read,  because  the  commus- 

f^lw^   sioners  have  no  authority  to  take  them,  and  perjury  cannot  be  assigned  there* 

tc  29  Car.  .  •        -r  *i-  t:  •  .    ^    i  .l        «•  j      ■.. 

3.  c  i.       ^"*  otherwise  if  there  be  a  cause  m  court;  and  the  affidavit  oonceros  sone 

must  be  in  collateral  matter.  ^ 

a  cause  in  2.  FoREs  v.  Diemar,  E.  T.  1798,  K.  B.  7  T.  R.  661 :  S.  P.  Kino  qidUm 
Court.  V.  Cole,  E.  T.  6  T.  R.  642. 

[  3^9  J  On  showing  cause  against  a  rule  for  setting  aside  proceedings  for  irregular* 
Where  £|^^  ^^  ^^g  objected  that  the  affidavit  could  not  be  received,  as  the  christian  as 
eaase  in  ^^'^  ^^  ^^®  surnames  of  the  parties  had  not  been  inserted  in  the  title  of  the  affi* 
court,  all  af <l&vit;  and  the  court,  concurring  in  this  opinion,  refused  to  allow  them  to  be 
fidavits        read.     See  1  B.  &  P.  36,  227;  3  Price,  199. 

used  in  the  progress  of  the  cause,  must  be  entitled  correctly  in  the  cause,  staimg  the  chriatian  as  well 
as  the  surname  of  the  parties. 

DeMsribing  3.  The  Kino  v.  the  Sheriff  of  Surrey,  H.  T.  1802,  K.  B.  2  East,  182, 
the  cause  Qn  showing  cause  against  a  rule  for  an  attachment,  it  appeared  that  the  affi- 
■notherb  ^^^^^  ^"  which  the  rule  had  been  obtained  was  entitled  A.  B.  and  another;  and 
bad.  ^^®  court  on  that  ground  refused  to  make  the  rule  absolute. 

sitopart^  "^     ^^^^  ^-  ?"'*^'  ^'  ^'  '"^^^^  K.  B.  2  T.  R.  643, 

consentinc  ^^^  Kenyon,  J.  in  this  case  observed,  that  he  remembered  an  insCanee, 

to  such  de  many  years  ago,  where  there  being  no  title  to  the  affidavits  in  the  cause,  the 

feeu)  will  court  said  they  could  not  take  any  notice  of  them,  even  though  the  counsel  on 

not  render  the  other  side  did  not  wish  to  take  the  objection.      As  to  parties;  changing 

thedocH  by  consent;  the  general  mode  of  proceeding  prescribed  by  law;  see  Ke? 

vslid.  •  The  same  praciicp  is  observed  in  the  Exchequer;  1  Bfaaaiag,  Ex.  Piae.  89. 
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▼.  Osborne,  9  East,  377;  Marshall  r.    Hopkins,  16  East,  309;  sed  vide  At-  Theaffida 
loroey  General  r,  Nordstedl,  S  Priie,  137,  iate  the 

6.  Stetnbr  ▼.  CoTTRBLL,  H.  T.  IStl,  C.  p.  3  Taunt,  377.  chamcierin 

Cause  was  in  this  case  shown  against  a  rule  nisi,  which  had  been  obtained  which  the 
to  set  the  proceedings  aside  on  an  action  on  a  bail  bond.     The  affidavits  on  parties  aae 
which  the  rule  had  been  obtained  were  entitled  "Steyner,   assignee,  v.  Cot- or" re«»«d; 
trel,"  without  stating  of  whom  or  what  he  was  assignee.     Rule  discharged,  f*?^  f"  ^"^ 
See  Prince  V.  Nicholson,  5  Taunt.  337;  1  Chit,  Rep.  728.  n.  ihTthVSi 

6.  BucKLET  V.  TwEBDiE,  E.  T.  1805,  K.  B.  2  Smith,  393.  this  reapeet 

The  defendant  was  brought  up  to  be  discharged  under  the  Lord's  Act.  The  will  be  fa 
plaintifr^s  counsel  tendered  him  a  note  to  pay  the  prisoner  his  sixpences  in  the  tal. 
usual  form.     This  was  written  on  the  same  piece  of  paper  as  the  affidavit  ve-  ^  defect  in 
rifying  the  signature  of  the  note,  which  is  required  to  be  verify ed,  unless  the  ^n* Affidavit 
plaiffliff  attends  in  court.     The  note  was  duly  entitled  in  the  cause,  but  there  cannot  be 
was  no  other  title  to  the  affidavit  or  it  was  wrongly  entitled.     Application  was  aided  by  ref 
made  to  the  Court  to  discharge  the  prisoner,  and   authorities  were  cited  to  ereoce  to  a 
show  that  all  affidavits  in  a  cause  should  be  properly  entitled,  or  they  could  not  collateral 
be  read.     On  the  other  side  it  was  contended,  that  the  affidavit  might  be  con-  J^^j  ™*?k^ 
eidered  to  be  entitled  by  reference  to  the  note  to  which  it  was  annexed;     *^^^atimecan9e. 
per  Cvr.     The  affidavit  is  necessary  to  verify  the  pote  and  detain  the  prisoner,    i  339  1 
This  is  clearly  within  the  general  rule,  that  an  affidavit  made  in  a  cause  should 
be  properly  entitled,  which  the  present  affidavit  is  not. — Prisoner  discharged.  Ifcommoa 
7.  Dawd  v.  Barnes,  H.  T.  1816,  C.  P.   6  Taunt,  6;  S.  C.  1  Marsh.  403.    vrocem  is 

An  application  made  by  the  defendant  was  opposed  on  the  ground  that  the'  .    ^^  ^ 
rule  obtained,  and  this  affidavits  upon  which  it  wi^s  grounded,  purported  to  be  ^^^  several 
made  in  a  cause  of  Dand  v.  Barnes,  whereas  the  action  was  brought  against  othera  are 
Barnes,  together  with  three  others,   as  appeared   by  the  notice  at  the  foot  of  not  brosght 
the  capias.     Per  Cur.     There  is  a  distinction  between  bailable  and  common  in^o  conrt, 
process.     In  the  former  case  the  plaintiff  could  not,  as  in  the  present  instance  ^*  ^'7. 
declare  against  each  of  the  defendants  separately;  but  being  in  this  action  en-  Q^gf^  qq^. 
titled  to  do  so,  the  defendant  has  a  right  to  assume  that  the  action  was  against  ^n  affidavit 
bim  only  until  the  plaintiff  has  brought  the  others  into  court.     Rule  absolute,  entitled  of 
See  1  Carth.  457;  2  T.  R.   643;  7  id.  661;  1  Marsh.  274.   and  Christie  v.  a  eaose  be 
Walker  1  Bing  48.  T^''"ff'^d 

8.  Maceenzib  v.  Martin  awd  another,  T.  T,  1815,  C.  P.  6  Tauftt.  286.  B*only,'" 

A  rule  nisi  had  been  obtained  to  set  the  proceeedings  aside  in  an  action  on  So  apoo 
a  recognizance  of  bail,  against  the  present  defendants,  upon  the  ground  of  common 
Martin,  one  of  the  defendants,  not  having  been  served  with  process  four  days  P'?*^®"  * 
before  the  return  of  the  writ.    It  wes,  however,  contended  that  the  defendant's  J'^^J^P^J^^Jj 
affidavit  upon  which  the  rule  was  obtained  was  defective   in  being  entitled  ,„(  may,  be 
'^Mackenzie  T.   Martin,   sued  with   Forbes,"  and  not  either  in  the   original  fore  declara 
^aase  or  in  this  cause  of  "Mackenzie  v.  Martin  and  Forbes.'*  Per  Cur.  The  tion,  enti 
affidavit  is  correctly  entitled,  as  Martin   could  not  know,  until  the  declaration  *le<l.bi«  alE 
had  been  delivered,  which  had  not  been  done,  whether  the  plaintiflT  would  pro-  ^^'^  *"** 
ceed  against  one  or  both  of  the  bail.     Rule  absolute.  **A.  acainst 

8.  Prince  v.  Nicholson,  H.  T.  1814,  C.  P.  6  Taunt.  333;  1  Marsh.  70.  S.  C.  B.  who  iaan 

A  rule  had  been  obtained,  calling  on  the  plaintiff  to  show  cause  why  a  ver-**'"'!*'^'** 
diet  obtained  by  him  should  not  be  set  aside,  and  a  nevr  trial  granted,  and  ^l^e  ^^"^^^^"^'^ 
plea  received  which  had  been  formerly  refused,  on  the  ground  that  the  affida-  «  plea  re 
vit  verifying  its  truth  was  not  entitled  in  the  cause.     Per  Cur,    The  affidavit  ftsra  to  tho 
refers  to  the  plea,  and  is  to  be  taken  conjointly  with  it,  and  need  not,  there-  plea  and 
fore,  be  entitled  in  the  cause.     It  has  been  suggested,  that  as  the  parties  upon  °^  °®^  ^® 
this  objection  to  the  plea  being  taken  inserted  the  name  of  the  cause  in  the  ^^^  ^^ 
affidavit,  and  then  filed  and  reswore  it,  a  new  stamp  was  necessary;  but  this    *  ^°'** . 
alteration  is  not  sufficient  to  render  a  new  stamp  requisite.  But  if,  on 

(be  objeotlOD  being  made,  it  ij  afterwarda  eolUled»  a  new  stamp  is  not  reqaired. 

10.  Anon.  M.  T.  1814.  K.  B.  2,  Chit.  Rep.  727.  wliuTdV*' 

On  showing  against  a  rule  for  setting  aside  the  sarvica  of  a  writ,  it  was  ob*  gainst  oae 
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defeodtnt  jected  that  the  affidavit  on  which  the  rule  had  been  obtained  was  only  enti- 
w ben  there  ^i^^  ^^  against  one  defendant,  although  there  were  three  sued  in  the  action, 
inrafficieDt!  ^^^  Bayley,  J.     The  affidavit  is  irregular,  and  the  rule  must  be  discharged 

with  costs.  Rule  discharged. 
An  affidavit  11-  Bullman  v.  Carlow.  M.  T.  1819.  K.  B.  1  Chit.  Rep.  727.  S.  P. 
«ntiiled"in  DoE  DEM.  Spencer  v.  Want.  M.  T.  1818.  C.  P.  2  B.  Moore.  722;  8 
the  eaoMof  Saunt.  447.  Anonymous.  M.  T.  1822.  K.  B.  MS. 
^  *"**  ^Jl"  An  affidavit  in  support  of  an  application  for  setting  aside  proceedings  was 
L^'irrecnUr  ®"*'*^^^  "  Bullum  and  others  v.  Callow."  It  was  submitted  that  the  deposi- 
The  affida  ^^^^  ^^^  defective,  and  it  should  have  specified  the  names  of  the  other  plain- 
vit  to  enter  tiffs.  The  court  acquiescing  in  this  opinion,  made  the  rule  absolute,  but  witfi- 
op  jodg       out  costs. 

ment  on  a  ij.  SowBERRY  v.  Woodroff,  E.  T.  1818,  K.  B.  1  B.  &  A.  667.  S.  Man- 
TiiorM  **^  "^  ^'  ™*  Marciuis  of  Blandford,  M.  T.  1816,  K.  B.  1  B.  &  a.  568. 
may  be  en       "'     PooLB  V.  Robberds,  id.  contra. 

titled  as  in  On  motion  to  enter  up  judgment  on  an  old  warrant  of  attorney,  it  was  ob- 
a  eaaie.      jected  that  the  affidavits  were  entitled  in  the  cause.    But  the^court  disallowed 

the  objection  and  the  rule  was  made  absolute. 
Affidaviuin  Id.  Rex  v.   Mead.  H.  T.   1823,  K.  B.  MS. 

correctly  en  A  motion  was  made  for  leave  to  remove  from  the  file  certain  affidavits  in 
titled  can  |||2g  cause,  which  had  been,  through  inadvertance,  improperly  entitled.  By 
«n^off  the  ^^^  Court.  We  cannot  permit  affidavits  to  be  withdrawn  when  they  have  been 
file'  bat  ^'^c®  filed.  The  party  is  at  liberty  to  present  other  depositions,  but  they 
new  ones,  must  be  duplicates  of  those  on  the  file,  except  as  to  the  titles;  no  new  matter 
jn  which  or  allegation  must  be  inserted  or  statement  omitted.  The  Court  will  careful- 
the  naiatake  \y  examine  and  ascertain  whether  any  difference  has  been  made.     See  Reg. 

^J  IV.  DEPONENT'S  RESIDENCE  AND  ADDITION  * 

(A)  In  the  king's  bench. 
1.  Bruhbt  v.  Kittoe,  M.  T.  1802,  K.  B.  3  East,  163. 
A  foreigner  It  was  objected  to  an  affidavit  of  debt,  that  the  deponent  had  described  him- 
jaoding  g^jf  as  of  a  certain  place  in  France;  but  the  (Court,  after  some  hesitation,  it 
te'^Dorarv  ^^^  being  disputed  that  the  plaintiff  h^d  no  domicile  in  England,  discharged  a 
pnrm>sefl  ^"'®  which  had  been  obtained  to  show  cause  why  the  defendant  should  not  be 
my  dee  released  from  custody.  See  I  Tidd.  201.  6th  edit.;  2  Arch.  Prac.  K.  B.  ^0. 
cr'ihe  him    Petersdorff  on  Bail,  172. 

eelfaa  of  2.  Sedlet  v.  White,  M.  T.  1809,  K.  B.  11  East,  627. 

'Ld  ^^^  deponent  described  himself  as  '4ate  in  the  Compler-prison  of  Gilt-spar 

abroad.f  street,  in  the  city  of  London.  It  appeared  that  prior  to  making  the  deposition, 
Ooedisehar  he  had  been  discharged  from  prison,  but  had  continued  to  sleep  there  at  night 
ged  from  by  permission  of  the  gaoler,  and  had  no  other  determined  place  of  residence, 
prison,  bnt  The  Court  held,  that  although  in  general,  when  a  party  has  lefl  one  place  of 
who  contin  nf^ode,  and  resides  at  another  at  the  time  of  making  the  affidavit,  describing 
Ij^fJ^H^^^^himseljf  as  late  of  the  place  he  formerly  occupied,  would  be  regarded  as  an 
night  hav  evasion  of  the  rule  of  M.  T.  15  Car.  2.  yet,  from  the  peculiar  situation  of  the 
ine  no        deponent,  the  affidavit  ought  to  be  received. 

other  reaidence,  may  describe  himself  as  late  of  the  prison;  baia  deponent  ba?ing  left  one .reajdence 
for  another,  cannot  in  general  describe  himself  ns  late  of  the  former. 

3.  Jarrett  v.  Dillon,  M.  T.  1000,  K.  B.  1  East,  18.  S.  P.  D' Argent  ▼. 
I  362  ]  VivAN,   H.  T.  1801,  K.  B.  1  East,  330. 

The  tmead      In  this  case  the  affidavit  contained  no  statement  of  the  deponent's  addition 
dttiohs  of    jjp  degree,  biit  merely  described  his  place  of  residence.     It  was  contended 
nmt^s'de     ^^^^  ^^  affidavit  was  irregular;  as  it  ought  to  have  set  forth  his  rank  or  de 
greeor  mya  g^^®  tn  life.     The  Court  admitted  the  validity  of  the  objection,  and  observed 
'tery  mast    that  it  was  important  to   preserve  a  uniformity   in   the  proceeding,  and  that 
be  inserted.      *  By  a  role  of  Coart,  mada  in  tho  K.  B.  M.  T.  15  Car.  2.   it  is  directed  that,    "  the   tme 
place  of  abode,  and  trao  addition  of  every  person  who  shall  make  affidavit  in  Coort,  shall 
he  inserted  in  soch  affidavit." 

t  Bat  if  he  has  a  permanent  and  settled  domicile  in  Engand,  he  tbonld  be  described  as 
^   fit  hii  plaee  of  abode  in  this  coantry. 
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no  affidavit  should  be  received  without  such  addition.     Sec   Vaissear  v.  AI-  Dewribiog 
derson,  supra;  and  Holcombe  v.  Lambkin,  id.;   1    Chit.    Grim.   Law,  203;^^®^®P® 
and  ante,  tit.  Addition;  post,  tit.  Affidavit  of  Debt.  ctiilan  ^nd 

4.  Hickman  v.CoLLEY,E.T.l738,K.B.And.377;S.C.2Stra.n20,butnotS.P.bricktajer 
Upon  a  motion  to  enter  a  suggestion  on  the  3  Jac.  1.  c.  16.  in  an  action  of  of  London 
assumpsit.     The  affidavit  described  the  plaintiff  as  a  citizen  and  bricklayer  ofiiisofficienrj 
London,  which  was  admitted  by  the  Court  to  be  sufficient.  ^  ^^^j^ 

5.  Haslope  v.  Thorne,  H.  T.  180S,  K.  B.  1  M.  Sf  S.  103.  "fb^e  hTm 

The  affidavit  in  this  case  stated,  that  '^  A.  B.  Clerk  ot  L.  FI.  of  America-  geifof  the 
square,  in  the  city  of  London,  ship-mariner's  agent,   maketh   oath,"  S^c.     It  officewbere 
was  objected  that  the  clerk's  place  of  abode,  and  not  that  of  the   principal'^^vj^o  do«s  bv 
should  have  been  inserted,  the  former  not  sleeping  at  the  house  of  the  latter,  f^^^  ^^^ 
Sed  per  Cur,     The  object  of  the  rule  15  Car.  '2.  was,  that  the  description  of  ^'f^^'Jl^^  J^e 
the  deponent's  residence  should  be  of  that  place  where  he  was  usually  to  be  sieetM^lB^^ 
found,  and  not  merely  his  place  of  rest.     See   Anon.    1    Chit.  Rep.   464;  3  where  dor 
Chit.  Rep.  15.  semb.  S.  C.  f  363  ) 

6.  Halcombe  v.  Lambkii^,  E.  T.  1814,  K.  B.  2M.  &.  S.  475.  ing  the 
The   deponent  described   himself  as  "A.   B.    Gent,  of  Chelsea."     The  night. 

Court  received  the  affidavit,  and  overruled  an  objection  that  had  been  taken  ""«"^l® 
to  it,  on  the  ground  that  the  description  was  insufficient.  Chel'aea  " 

7.  Vaissear  v.  Alderson,  M.  T.  1814,  K.  B.  3  M.  &  S.  165.  jg  ^  g^ffi 
In  describing  the  deponent  in  the  affidavit  he  was  stated  to  be  ''A.  B.  of  eicnt  des 

the  city  of  London,  merchant."     It  was  urged  that  the   particular  street  orcriptioo; 

square  should  be  introduced.     Sed  per  Cur,     This  description  would  be  suf-P/ **^^*^* 

ficient  in  an  indictment,  and  wc  can  perceive  no  tangible  reason  why  it  should  V^^  oi  ^oit 

rtot  be  sufficient  in  the  present  instance.  chant  " 

8.  Anonymous.  H.  T.  1805,  K.  K.  2  Smith.  207.  The  Court 

A  motion  was  made  to  set  aside  proceedings  for  a  defect  in  the  affidavit,  will  not  try 

The  affidavit  stated  a  place  of  abode  of  the  plaintiff,  which  was   not  true  in  *he  rear 

point  of  fact.     This,  it  was  contended,  was  not  a  compliance  with  the  rule  P{'?®?J\^* 

of  court,  for  it  was  as  if  no  place  of  abode  was  stated.     The  affidavit  is  not  jj^ode*  oi^ 

informal.     It  is  by  much  too  strict   in  point  of  formality.     If  you  have  any  qq  g^f^^y^ 

objection  to  it,  you  must  indict  the  party  for  perjury.     We  should  otherwise  vit«. 

have  an  issue  upon  almost  every  affidavit  to  ascertain  whether  the  party   is  A  defend 

properly  described  or  not,  *"'  '**  * 

^^  cao88 

T»s""^^  »  thonld  de 

(B)  In  the  common  pleas.*  acribe  him 

1.  Davison  v.  Reed,  T.  T.  1732,  C.  P.  Prac.  Reg.  12.  self  in  the 

On  a  rule  to  show  cause  it  was  contended,  that  the  affidavit   made  by  the  affidavit  a» 

defendant  was  insufficient,  as  it  did  not  name  him  as  defendant,  consequently  "<><^h. 

there  might  be  others  of  the  same  name.     The  Court  admitting  the  validity*"  '^?i?' 

of  the  objection,  discharged  the  rule.  of  manorac 

2.  Smith  v.  Younger,  M.  T.  1803,  C.  P.  3  B.  S^  P.  550.  mreriaaoffr 

Deponent  described  himself  as  J.  J.  of  W.  in  the  county  of  £.  '^  manufac-  cient. 

turer."     An  objection  that  it  was  too  vague  to  be  overruled.  Semb.  th^ 

3.  Pollen  v.  De  Souza,  M.  T.  1811,  C.  P.  4  Taunt.  123,  H*««  f^ • 

The  affidavit  was  made  by  John  M.  clerk  to  James  M.  of  G.   L.  lane,  inj^"  tnaerted 

the  city  of  London,  merchant.     It  was  contended,  among  other  objections  tOag  jn  the 

the  affidavit,  that  the  deponent's  place  of  abode  should  have  been  mentioned;  K.  B. 

and  the  Court,  though  principally,  it  appears,  on  another  ground,   discharged  f  364  ] 

the  defendant  out  of  custody,  Thoogh  ia 

4.  Anon.  H.  T.  1815,  C.  P.  6  Taunt.  7.3.  the  C.  P.  it 

It  was  objiectedto  a  rule  previously  obtained,  that  the  affidavit  in  support '®®°*^*^■* 

of  it  only  contained  the  name  and  place  of  abode  of  the  deponent^  and   that^j^^  of  the 

the  addition  of  his  degree    was  necessary.     Per  Cur,     The   practice  of  the  deferidant*a 

Court  of  King's  Bench  requires  it,  according  to  the  rule  of  court  Mich.    15  degree  in 

*  There  ia  no  rale  of  the  Conrl  ofCoimnon  Tleaa  requiring  a  stAteinent  of  the  deponent*8  •  ^^JqIi 
addition  and  place  of  aboJo,  and  it  seams  extremely  doabiful  wbotber  ihu  practice  of  the  two  |^>  „gmQ 
conrts  in  thiit  reaped  auiinilate.      Vide  supra,  3^4.  ^^  place 
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of  abode      Car.  2;  but  there  is  no  such  special  rule  in  the  Court  of  Common  Pleas. — 

are  describ  Rui^  absolute.     See  1  East,  18. 

ad  18  oot _«_-».«^ 

rrdlVu  „  V.  JURAT. 

not  eiitUl«d  (A)  When  sworn  in  court. 

in  any  1.  MoLLiNO  v.  Poland,  T.  T.  1814,  K.  B.  3  M.  &  S.  157. 

coBrt,  but       j^i  ihe  bottom  of  the  jurat  the  words,  "  By  the  Court,"  were  subscribed; 

acfibad^     but  the  affidavit  was  not  entitled  in  any  court.     It  was  urged  that  these  words 

with  tb«k     appeared  to  be  the  hand-writing  of  the  roaster,  and  as  such  ought  to  be  judi^ 

wordi,  "By  cially  recognized.     But  the  Court  rejected  the  deposition.     See  Osborn  t. 

tbeCoart,"Tatum,  1  B.  &.P.271;  the  King  v.  Hare,  1  East,  189;  French  t.  Bellow, 

at  the  bot    1  M.  *  S.  802. 

lam  of  the  ^    Bland  v.  Drake,  H.  T.  1819,  K.  K,  I  Chit.  Reg.  165. 

admks^ble.      '^^^  affidavit  in  this  case  purported  to  be  sworn  at  the  Filacer's   Office, 

Bat  if  it  par  Pump  Court,  Temple,  this  9lh  day,  &c.  before  John  Gates,  Deputy  Filacer. 

port  at  the  This,  it  was  contended,  was  irregular,  according  to  several  authorities,  (Mol- 

fooiio  have  ling  v.  Poland,  supra;  1  B.  &  P.  271;)  13  East,  183.     But  per  Best,  J.  The 

been  sworn  objection  has  already  been  taken  before  Mr.  J.  Bayley  at  chambers,  and  he 

depBty  fila  ^^^  ^^  opinion  that  it  was  not  tenable,  because  the  Court  will  take  judicial 

cer,  It  11      notice  of  the  filacer  as  one  of  its  officers.     See  2  Arch.  Prac.  K.  B.  281 ;  1 

Dotsaffi      Tidd.  514.  t>th  edition. 

cient  (B)  Before  a  judge. 

The  Kino  t.  Hare,  M.  T,  1810,  K,  B.  13  East,  189. 
DorD^^n^*'     This  was  an  application  for  a  mandamiM;  but  on  inspecting  the  affidavits, 
in  i^*^  jarat  ^^^^  ^^  them  appeared  to  be  entitled  ''  In  the  K.  B,''  but  one  of  them  pur- 
to  have       ported  to  have  been  sworn  before   Bayley,  J.     The  Court  considered  this 
been  sworn  admissible*     See  authorities  referred  to  in  Petersdorff  on  Bail,  186.  n.  t. 
before  a  (C)  Before  a  commissioner. 

iot'^emiiled  *•  The  King  v.  Hare,  M.  T.  1810,  K.  B.  13  East,  188. 

inanycoart  On  an  application  for  a  mandamus^  some  of  the  affidavits  io  support  of 
may  be  ^^^  motion  did  not  contain  any  statement  in  the  jurat  that  the  individual  be^ 
read.  fore  whom  they   were  sworn  was  a  '^commissioner,  $c."    The  Court  ac^ 

[  365  I  cordingly  held  them  inadmissible. 
It  sboold  appear  in  the  jarat  that  the  person  before  whom  it  was  sworn  ii  a  commissioner  of  the  coart. 

2.  Kbnnet  Canal  Company  v.  Jones,  M.  T.  1797,  K.  B.  7  T.  R.  454. 
wonld  not       '^®  affidavit  slated  in  the  jurat,  that  it  had  been  taken  before  T.  M.  a 
be  consider  c^i^i^issioner,  &c.  without  alleging  of  what  court  he  was  a  commissioner,  or 
ed  material  ^^s  ^he  affidavit  entitled  of  any  court.     The  Court  considered  neither  of 
if  the  affida  these  defects  in  the  deposition  available,  it  being  verified,  on  showing  cause, 
vitbecor    that  the  person  before  whom  the  affidavit  was  sworn  was  really  a  commis- 
IISm*"!!  sioner,  and  duly  authorised  to  administer  an  oath.     See  7   T.  R.  376;  8  T- 
KTa^^and  ^-  "^^5  O'Mealy  v.  Newell,  8  East,  364;   13  East,  189;  3  M.  &  S.  493. 
thecommia^*  Rex  v.  the  Justices  of  the  West  Riding  of  Yorkshire,  H.  T.  1815, 
aioaer  be  K.  B.  3  M.  &  S.  493.     S.  P.  Anonymous.  E.  T.  K.  B.    1814.     Cited 

in  facta  2  Arch.  Prac.  K.  B.  281.     Simmons  v.  Maso.v,  M.   T.  1797,  1  B.  Sf 

comoiMsioa  p,  jOo.  semb.  contra. 

eonrt.  On  showing  cause  against  a  rule  for  a  mandamus^  the  affidavit  appeared  to 

have  been  sworn  before  a  commissioner  of  the  Court,  but  nothing  was  meo- 
It  is  India  Cloned  in  the  jurat  as  to' what  place  the  oath  had  been  administered  in;  this 
pensable  omission,  it  had  been  contended,  rendered  the  affidavit  invalid  and  inadmis- 
tbattheja  sible.  Per  Cur  This  objection  cannot  be  got  over.  It  is  a  general  rule 
rat  aboald  that  the  place  where  the  depositions  are  taken  should  be  specified  in  the  jo- 
pUce  •*  '^**'  *®  **  aflbrds  the  Court  a  medium  through  which  they  may,  by  referring 
%beie'ihe  '^  '^^^^  records,  ascertain  the  authority  of  the  person  before  whom  it  pur- 
a&davit  is   ports  to  have  been  sworn. 

sworn;  4,  Boyd  v.  Straker,  M.  T.  1819,  fixchequer,  7  Price,  662. 

And  the  In  the  jurat  of  an  affidavit  of  justification  of  bail,  it  was  slated  that  it  was 

coaotj;       sworn  at  Beverly,  omitting  the  county.     On  objection  taken,  the  omission 

was  holdcn  to  be  a  fatal  defect. 
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6.     Wood  t.  Steveits,  E.  T.  I8I9,  C.  P.  2  B.  8  Moore,  236.  And  the 

An  affidavit  was  produced  in  this  cause  which  contained  no  statement  of  the  <"<'°^b* 
month  in  which  it  had  been  sworn.     The  omission  was  considered  incurable,  J.    .     J 
«>d  the  affidavit  rejected.  T^/^J»»^ 

' *"  that  the  af 

(D)    Br  ILLITERATE  PERSOXS.  fidavit  Wai 

1.  Reo.  Gen.  T.  T.  1790,  K.  B.  4  T.  R.  284;  1 820,  Exch.  8  Price,  501,  read  over 

Manning,  Ex,  Pracc.  App,  224.  •»<!  e^ 

^  Where  an  affidavit  is  made  before  a  co'nmlssioner,  by  a  person  who,  ^f**'"      7rto  ate 
his  signature,  appears  to  be  illiterate,  the  commissioner  taking  the  affidavit  deponent* 
shall  certify  or.  state  in  the  jurat,  that  it  was  read  in  his  presence  to  the  party  And  that 
making  the  same,  who  seemed  perfectly  to  understand  it,  and  wrote  his  signa-  the  depo 
ture  in  the  presence  of  the  commissioner.  »«"*  under 

2.  Allworthy's  Bail,  M.  T.  1815,  K.  B.  2  Chit.  Rep.  92.  S.  P.  Anont- **^*;*^  ^^  - 

Mous,  M.  T.  1822,  K.  B.  cited  Petersdorff- on  Bail,  188,  n.  fhe  docu 

An  affidavit  in  justification  of  bail  was  adduced;  but  as  the  jurat  did  notnient  to 
state  that  it  had  been  read  over  and  explained  to  the  deponent,  and  that  heun-  which  bis 
derstood  its  contents,  further  time  was  granted.  name  iarab 

3.     Anonymous,  M.  T.  1815,  K.  B.  2  Chit,  Rep.  92.  T'Tht 

One  of  the  bail  was  a  marksman,  and  the  jurat  in  the  affidavit  of  justifica-  ^^^  ^^^^ 
tioo,  did  not  state  that  his  mark  was  made  in  the  presence  of  the  commissioner.  ^„  affiled 
Time  to  amend  was  given.  in  the  pre* 

4.     Anonymous,  M.  T.  1822,  K.  B.  MS,  enceof  the 

The  jurat  stated  that  the  affidavit  had  been  read  over  to  the  deponent,  t^.^o'Dis 
but  did  not  proceed- to  allege  that  it  was  read  to  him  in  the  presence  of  the''^°^'^' 
commissioner.     The  Court  rejected  the  document,  observing  that  it  was  an  ^"^  !^^. 
incumbent  duty   on  them   to   see  that   every  thing  proper   had  been  done,  pr^gn^e. 
where  ignorant  persons  are  called  upon  to  depose  on  oath,  and  that  the  read- 
ing over  and  giving  an  explanation  should  be  in  the  actual  presence  of  th^ 
commissioner. 


(E)  By  two  or  more  deponents.  *  Affidavits  ' 

I.  Reg.  Gen.  M.  T.  1796,  K.  B.  7  T.  R.  82,  T.  T.  1820,  Exc.  8  Price,  501.  mQst  ioaert 

Upon  every  affidavit  sworn  in  the  court,  or  before  any  judge  or  commission-  'j*  ^^*  J°'^^ 
er  Ihereof,  and  made  by  two  or  more  deponents,  the  names  of  the  several  per'-  of"a"r  tbT 
sons  making  such  affidavit  shall  be  written  in  the  jurat.  depooenta. 

2.     Anon,  H.  T.  I%I5,  K.  B.  2  Chit,  Rep.  19.  And  if  this 

•  An  objection  was  taken  to  affidavits  filed  in  support  of  an  application  to  set  rnle  be  com 
aside  proceedings  on  the  ground  that  there  were  two  several  deponents,  and  PJ****  J]!**^' 
their  names  were  not  inserted  in  the  jurat;  the  validity  of  the  objection  ▼&&  ^  f  w^i  b 
admitted,  and  the  affidavit  rejected.  rejected. 

S.  Rex  v.'  the  Sheriffs  of  London,  E.  T.  1815,  Exch.  I  Price,  338.        f  357   | 

On  a  rule  nist  to  set  aside  an  order  for  an  attachment,  it  was  contended  that  And  that  it 
the  affidavit  in  support  of  the  rule  was  insufficient,  it  being  sworn  by  two  per- has  been 
sons,  and  it  did  not  appear  from  the  jurat  that  both  the  deponents  had  been"wom  to 
sworn.     Thompson,  C.  B.  I  am  not  inclined  to  reject  this  affidavit,  as  it  is^^^*^  ^^ 
conformable  with  the  general  practice.     But  it  will  be  better  in  future  to  state  ®P^°®° 
that  all  the  deponents  have  been  sworn  in  the  jurat;  therefore  this  must  be  con« 
sidered  as  a  rule.     See  Reg.  Gen.  ante,  366. 

4.     V. ,  M.  T.  1815,  Exch.  2  Price,  1 .  p,.„  ^^  ^^^ 

On  producing  an  affidavit  in  this  cause,  it  was  observed  by  counsel  that  the  preceding 

jurat  purported  to  have  been  sworn  '^by  both  deponents,"  and  that  he  thought  rnle  of 

it  necessary  to  acquaint  the  Court  with  the  circumstance,  as  that  form  of  de- Court  it 

scribing  them  was  rather  unusual.     Yet  he  submitted  that  \vhere  an  affidavit  ^^  """• 

has  been  sworn  by  all  the  deponents  as  here,  such  a  caption  should  be  deemed  jiJJjEjfcheq 

sufficient,  there  being  no  rule  of  Court  that  each  of  the  deponent's  names  Q^e  to  eute 

should  appear  on  the  jurat  to  have  sworn  to  its  contents.     The  Court,  admit-  the  name 

ling  the  correctness  of  this  doctrine,  received  the  affidavits.  ef  all  the 

■  deponents. 
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Whentb«re  (F)  Consequences  of  a  defect  m  the  jurat. 

»  a  defect  Anonymous;  M,  T.  1816,  K.^.  2  Chit.  Rep.  t20. 

the  affida*'     The  counsel  who  had  heen  instructed  (o  move  the  Court  having  discovered 

vii  cannot   ^^  error  in  the  jurat,  applied  for  time  to  amend  the  etlect,  bat  the  request  was 

be  used,      refused;  the  Court  intimating  that  it  was  the  invariable  rule  to  refuse  such  ap- 

nor  will      plications,  except  in  the  case  of  bail.  ^  ' 

irexccpT""  VI.    BEFORE  WHOM  TO  BE  SWORN.* 

iocAses  of  1.     CocKSFDGE,  V.  RiCKWooD,  E.  T.  1746,  C.  p.  Barnes,  45. 

b»il«    .  It  was  objected  to  the  affidavits  produced  by  the  defendant,  that  tHey  por- 

An  objec  parted  to  be  sworn  before  J.  C.  and  A.  T,  commissioners,  who  were  at  tfial 
ih*"  ffid^  ^'""®  sworn  to  be  the  clerks  or  agents  of  the  defendant's  attorney.  But"  the 
vU  was  Court  over-ruled  the  objection,  observing  that  the  general  principle  extends 
8\Torn  be  only  to  the  attornies  themselves;  the  commissioners  are  not  sworn  to  be  agents 
fore  the  de  in  this  cause,  though  it  had  been  subrtantiated  that  they  were  menial  servants^ 
fendant'i    \i  ringht  have  been  a  sufficient  objecfion. 

cle?k"oV"  •'.    A'cocK  vl  Carter,  H.  T.  1722,  K.  B.  1  Stra.  545. 

»£eni'  over  ^"  *  motit>n  to  set  aside  an  assignment  of  error  in  a  cause  pending  in  Ire- 
r^led.'  land  for  the  want  of  a  warrant  of  attorney,  the  defendant  in  error^  on  opposing 
[  368  j  the  application,  produced  an  affidavft  sworn  before  one  of  the  judges  in  Ire- 
An  affidavit  land,  accompanied  by  a  certificate  from  the  proper  officer,  that  no  warrant  had 
made  be  been  filed;  and  likewise  by  an  affidavit  of  the  agent  here,  that  he  bad  receive 
foreajBdgeg^  both  from  Ireland,  and'believed  them  to  be  authenticated.  Per  Cur.  Thrs 
is  admiasi  '^  sufficient  to  satisfy  us  that  there  is  some  foundation  for  our  sending  a  cedto- 
Me.  rari]  and  therefore  the  errors  must  stand. 

Bet  h  mnal  3.      SiBTHOftPE  v.  Adams,  T.  T.  1736,  C.  P.  Hames,  40. 

be  properly      This  was  an*  application  for  leave  to  enter  up  judgment  on  an  old  warrant 

.    *  *  The  affidavit  nm^  be  sworn  before  a  jndge  of  (he  coari  in  which  the  deposition  is  hi- 

'^  tended  to  be  n<<ed;  or  before  a  commisaioner  duly  anthnrizedTor  that  perpose.     In  respect 

to  the  latter,  Ito  29'C<r.  2,  c.  6,  enacts  that  **ihe  judges  of  R.  B.  or  any  two  of  them,  tBe 
C.  J.  beini;  one;  nnd  the  snme  in  the  C.  P.;  and  the  lord  treasorer,  chancellor, and  baveius 
of  the  Exchequer,  or  two  of  them,  whereof  the  lord  treasurer,  chancelloi',  or  the  chief  ba» 
ron  shall  be  one«  may  by  commistiions  under  seal  of  the  respective  courts,  empower  per- 
sons as  commissioners  in  England,  Wales,  or  Berwick,  to  take  nifiddvits  concerning  any 
thing  d<fpending  in  those  courts,  and  any  judge  orassize,  on  his  circuit,  may  take  affidavits 
to  be  filed  in  (he  ofBces,  and  u^ed  as  other  offTdaviis;  and'  all  persons  forswearing  thero-> 
salves  therein  slinll  inear  the  same  penahtos  as  if  the  same  had  been  taken  hi  open  eSDrt; 
By  a  role  of  H.  T.  1823,  K.  1).  it  10  ordered  that  in  futare  *'  no  commission  for  taking 
ifffidavits  shall  be  granted  to  a  praciiiiing  conveyancer,  unless  he  ba  also  an  attorney,  duly 
enrolled  and  ceriificated.  1  B.  &C.  288;  2.D.  A'  R.  43;  and  ihe  same  rule  has  been  sine* 
extended  to  attornies  practising  in  the  court*  of  Wales  andcouiiies  palatine.  IB.  It  C. 
666;  2  D.  &  R.  870. 

The  judges  of  the  conrts  of  King's  Bench  and  Common  Pleas  in  fyetand  hare  the  sanfa 
power  of  appointing  commissioners  to  take  affidaviii  in  all  parts  of  Great  Britain  aa  they 
have  in  Ireland,  b'ea  ibo  slainte  C6  €reu.  3,  e.  157,  §  7.  As  to  the  Isle  of  MaOyaae  6  Geo. 
»,  c.  60,  §  2. 

t  It  has  been  observed  (1  Lee*s  Diet.  Prnc.  13,)  that  when  an  affidavit  is  n^ade  in  either 
freland*  and  Scotlnnd,  the  pnriy  verifying  it  should  (fepose  ib&t  it  was  made  by  iRe  plain* 
rlif  that  the  Hand-writing  subscribed  is  the  plaintiflf's  signatnre;  that  it  was  made  and 
taken-  before  a  magistrate,  who  deponent  believes  had  competent  aatheriiy  lo  adintni»» 
ter  an  oath;  and  that  the  name  of  the  person  sobscrHied  to  the  affidavit  is  the  liantf* 
writing  of  the  magistrate  appears  to  be  the  only  fact  that  need  be  verified^  Thus  where 
an  affidavit  of  debt  containing  no  place  in  the  jorat  but  purporting  to  be  swora  before 
the  Chief  Justice  of  the  Court  of  King's  Bench  in  Ireland,  and  to  bear  his  signatnre,  the 
aathenticity  of  which  was  proved  open  oath,  it  was  considered  safficient  to  aailrarae 
granting  a  judge's  order  to  hold  the  defendant  to- bail.  8  East.  872.  Lord  Ellenboroagh, 
in  the  case  jnst  referred  to,  observed,  **  The  only  question  is  this,- whether  in  iha  ezarcisa 
of  our  discretion,  we  must  not  presume  that  the  I  bicf  Justice  of  Ireland  acted  withie 
that  jurisdiction  within  which  alone  he  was  competent  to  act,  viz.  by  taking  the  affidavil 
and  subscribing  his  name  lo  it  In  Ireland.  I  think  we  c.innoi  presume  that  he  acted  in 
this  case  out  of  his  jorissdiction.  The  practice  of  the  Court  in  requiting  an  affidavit  to  be 
made  for  the  purpose  of  arresting  under  a  jodge*s  order  ii,  for  the  gaidanea  of  its  discre- 
tioD,  that  the  amount  of  the  debt  may  be  made  to  appear  before  the  Court  interpoieu  Ha 
authority.  It  is  in  the  nature  of  a  solemn  certificate  of  the  ezisiencaand  reality  of  the  debt; 
bat  that  may  be  made  to  appear  by  any  such  species  of  evidence  as  the  Court  may  deem 
in  its  nature  reasonable.  Is  this  then  such  a  solemn  certificate  as  the  Court  may  reaMoa- 
bly  be  satisfied  with?   I  think,  considering  tfie  high  office  of  the  perMW  whose  iignatare  Xh% 
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of  attorney,  founded  upon  an  affidavit  sworn  by  the  plaintiff  resident  in  Ireland, 
before  a  commissinn  of  the  Conrt  of  C.  P.  there,  sfating  the  due  execution  of 
the  warrant  of  attorney,  and  that  the  defendant  was  living  &c.  But  the  Court 
rejected  it  as  not  being  properly  authenticated. 

4.  King  v.  Wallace,  T.  T.  1789,  K.  B.  3  T.  R  403.  S.  P.  Jenkins  v.  Ma- 
son, E.  T,  1819,  C.  P.  3  B.  Moore,  325.  Smith  v.  Wooohoffe,  M.  T. 
18 IB,  Ex,  6  Price,  231.  f  359] 

On  a  rule  to  show  cause  why  an  attachment  should  not  issue  against  the  de- ^"  •*^**^** 
fbndant  for  having  made  a  false  return  to  an  habeas  corpus^  it  appeared  that  ''^^  f^f^'^"n  at 
affidavits  on  which  the  uttachment  had  been  moved  for  had  been  sworn  before  ^^j.^^^  i„ 
the  attorney  for  the  pro!»ecution.     Per   Cur.  The  manner  in  which  these  affi'the  caa»e 
davits  have  been  sworn  entirely   invalidates  them.     Was  the  rule  on  the  sub- cannot' be 
ject  less  rigid  and  inflexible,  we  should  be  desirous  of  admitting  them,  the  pre- f*****^'* 
sent  motion  being  a  case  of  habeas  corpus;  but  as  the  rule  is  invariable,  and 
founded- on  the  wisest  and  most  obvious  principles,  wcmust  refuse  the   appli- 
cation.    Sees  Atk.  813;  1  Rose.  145.  Ih       h'L 
«.  Batt  v.  Vaisey,  T.  T.  1814,  Exch.  1  Price.  116.  of  ihede 
"On  a  rtlle  to  show  cause  why  the  proceedings  taken  in  thi»^  cause  should  fendant'* 
not  be  staid,  it  appeared  that  the  affidavit  on  which  the  rule  had  been  obtained,  atiorney. 
had  been  sworn  before  the  partner  of  the  defendant's  attorney,   which  it  wasB«t »'  »"■•* 
contended,  rendered  the  affidavit  invalid.     And  the  Court  adopting  that  opin- **^  •**°'^/J 
ion,  set  the  rule  aside  with  costs.  11,^  ^i^j, 
6.  Hodgson  v.  Walker,  T.  T.  1810,  Exch   Wight.  62.  „ey.  ih© 
On  the  production  of  an  affidavit  it  was  contended  that  it   had  been  sworn  Tact  ofhis 
before  the  plaintiff's  solicitor;  to  which  the  plaintilF  replied,  that  it  did  not  ap-  being  of 
pear  that  the  person  before  whom  it  was  made  was  the  plaintiff's  atlornev,  and  ^^^  ■■?" 
that  that  fact  should  have  been  verified  by  affidavit.     Per  Cur.    The  truth  of ""^V^J;*^ 
this  suggestion  must  be  proved  by  affidavit;  for  though  it  appears  that  the  per-'j^  precW 
eon  before  whom  it  was  sworn  bears  the  same  name,  still  it  does  not  follow  that  jn^  rule, 
he  is  the  same  person.  however, 
^.  GooDTiTLE  DEM.  pYE  V.  Badtitle,  T.  T.  1800.  K.  B.  8  T.  R.  638,       doea  not  es 
On  a  rule  to  show  cause,  it  appeared  that   an  affidavit  had  been  sworn  be- J®"**  ^®  ** 
fore  one  C.  a  commissioner,  who  was  employed  as  clerk  in  the  office  of  the  cierkawhea 
plaintiff's   attorney.     Per  Cur.     The  rule  prohibiting  affidavits   being  taken oiiM,%iM 
before  the  attorneys  concerned  in  the  cause  does  not  extend  to  their  clerks,  duly  aaihor 
Role  discharged.     See  ante,  p.  367.  »*ed; 
«.  Read  v.  Cooper,  T.  T.  l8t3,C.  P.  5  Taunt.  89  S.  C.  recognised  in  J^^'-^J^^,*^^ 

KINS  v.  Masonj  3  B.  Moore,  3^5.  "    ot\h9 

A  rule  nisi  had  l>een  obtained  to  set  aside  a  judgment  as  in  the  case  of  ap^^i^^  |f  |,^ 
BOttsak  for  not  proceeding  to  trial.     The  affidavits  upon  which  the  rule  had  be  not  the 
been  obtained,  were,  however,  objected  to,  as  having  been  sworn  before  the  aiioroey  oa 
defendant's  own  attorney  in  the  cwintry .     But  this  was  held  not  to  vititate,  as  ih?  '*"^"'l 
he  was  not  the  attorney  on  the  record.     Rule  absolute.  L  ^^. » 

9,  DoDD  v.  Adcock,   H.  T.   n3.5,K:.  B.  Ca.  Temp.  Hard.  211.  ^"nVIiSi 

Motion  for  an  attachment  against  an  attorney  for  taking  an  affidavit,  being  ^^  be  «nHi 
deputy  town  clerk,  and  then  acting  as  attorney  for  the   plaintiff.     Per  I^ord  led  againM 
Uardwick,  C.J.    Whether  the  attorney's  conduct  be  right  or  wrong,   I-^o  an  atiorney 
not  see  there  can  be   any  ground   for  an   attachment;  the  doctrine  is,  that  if  for  taking 
there  appear  only  a  mistjike  in  judgment  to  refuse  admission  to  such  affidavit;?"  •™«M'*t 


inacaose  in 


and  if  it   be  done  wilfully,  then  to  aranl  an  information,  I  thii!k   there  is  no  ^hich  he  is 
reason  for  an  atta(ihment;  though  if  the  party  acted  as  judge  in  the  cause,  being  aciing  aitor 
attorney  at  the  same  time,  that  would  have'becn  a  ground  for  an  information,  nej  ier  one 
10.  Ex-PARTE  WoRSLEv,  M.  T.  1793,  C.  P.  ^  H.  Bl.  276.  of  the  par 

In  support  of  an  application  to  pass  a  recovery,  an  affidavit   was  produced  ?*'Vffi^    " 
purporting  to  have  been  sworn  before  a  magistrate  a  Gibraltcr,   but  not  ^^tes-^^^*|.^   *^* 
ted  by  a  notary  public.     Per  Cuv.    Aithoutrh  wc  have  taken  judicial  notice  of  p^^g  ^  f^r 
the  Chief  Justice  of  Irelancf,  and  been  satisfied  with  a  verification  of  his  hand-eign  mHgia 

affidavit  be^rs,  we  ought  to  give  credence  to  it  as  an  act  done  conronnabljr  to  the  oothorjjy  trale^PlhAa 
vested  in  him, 
'  Except  affidavits  of  debt.     Vide  post. 


960  AFFIDAVIT  GEN£RAIXY.-^Qr  Uu  any. 

ticftted  bj  mritiog,  yet  there  is  a  great  difierence  between  him  and  an  ordinary  magiilcatoi 
Mblie'^'^  |.in  the  latter  case  the  affidavit  ought  inTariably  to  he  attested  by  a  notary  pob- 
■o  Avail      ^^'  ^^  Bcawes  I>ex  Mercatoria,  6th  ed.  421 ;  Thurk  v.  Faber   1  Chit.  Rep. 

46.1;  Omealy  v.  Newell,  8  £ast,  364;  French  ▼.  Bellew,  I  BL  k  S.  301. 
Bat  when  i  1.  Dasmer  v.  Barnard,  £.  T.  1797,  K.  B.  7  T.  IL951. 

•worn  be  In  ahowtog  cauae  a^ainat  a  rule  it  was  objected  that  the  affidavit  on  which 
ton  a  for  \i  had  been  obtained  could  not  be  read,  as  it  had  been  properly  sworn.  T[ 
uSt  "^d"  ^®^^^*^  ^^^  \^en  taken  before  one  J.  G.  who  designated  himself  **  high  bail 
properly  ao  '^^  chief  magistrate  of  the  district  of  D.  in  the  Isle  of  Man.''  A  deposition  b^ 
tbeoticatad,  another  person  was  likewise  produced,  whd  deposed  that  he  had  aeen  J.  C 
ibej  are  ad  Esq.  high  bailifl[^  ^c.  of  the  Isle  of  Man,  write,  and  that  he  verily  believed  tha 
miMible.  name  of  J.  C.  subscribed  was  the  hand- writing  of  the  said  J.  C.  Itc  Per 
Praofofibe  ^^*'''  ^^  ^^  clearly  of  opinion  that  the  affidavit  is  sufficient.  VYe  must  take 
faaadwri  ^  cognizance  of  such  documents  when  sworn  before  foreign  judicatures  pro- 
ing  ofa  jofp^i^ly  authenticated.  In  this  case  it  has  been  duly  verified,  and  thereifore 
'J^^,"^  kdmissible. 

ScotTaod  it  ^^'  TuR!VBULL  V.  MoRETo:f,  M.  T.  1819,  K.  B.  I  Chit,  Rep.  721. 

•officiem  to  ^^  objection  was  taken  to  thin  affidavit  on  the  ground  that  the  deposition 
nader  Uia  had  been  sworn  before  a  justice  of  the  peace  in  Scotland,  which,  it  wasconten* 
"J^davii  v«l  ded,  was  insufficient,  he  not  having  authority  to  administer  oaths  in  civil  aoita. 

But  per  Cur,  There  is  no  weight  in  this  objection,  the  hand-wnting  being  p<^ 

perly  authenticated. 

VII.  OF  THE  STAMP* 
L  371  1  I.  Axo:f.  E.  T.  1811,  C.  P.  3  Taunt.  469.  S.  P.  Gilby  Locktbr,  T.  T,  1779. 
AnaJBdaTit  1  Doug.  217. 

I  ^"V  ^*  The  affidavits  in  four  causes  were  each  of  them  entitled  in  all  the  (bur,  hot 
sumireM  ^^^^  ^'^^  ^"'y  ^"^  stamp  on  each  affidavit;  and  on  an  objection  being  taken 
onlj  be  «8  ^^  ^^^^  ground,  the  Court  held  the  objection  fatal,  as  no  indictment  for  peijiiry 
ad  ia  oaa  coald  be  sustained  on  (hem;  but  they  permitted  them  to  be  amended  by  atri- 
Maae.  '  •  king  out  three  of  the  names,  and  re-swearing  the  affidavita  in  the  fourth  canae. 
And  two     See  2  Chit.  Rep.  14;  4  B  Moore.  413. 

JJj^'^^^  2  Anon.  H.  T.  1815.K.  B.  1  Chit.  Rep.  452.  note.  S.  P.  Atkins  v.  Rar- 
ooe  stamp  noles,  2  Chit- Rep.  14. 

asaaot  be  Separate  affidavits  had  been  inserted  on  the  stamp  and  paper.  An  objee* 
read.  tion  was  taken  to  (hem  on  the  ground  that  the  subject  matter  in  dispute  was 

^■t  aa  af  not  a  joint  but  a  separate  claim,  and  that  only  one  stamp  waa  affixed.  Thej 
■devil  with  ,yere  accordingly  rejected. 

aump  kwf  ^'  ^**  ^'  MuLLER,  T.  T.  1813,  K.  B.  1  Chit.  Rep.  462.  note, 

ficient  to  O"  >  9^^  warranto  prosecution,  the  Court  allowed  that  an  affidavit  with  oon 
grosod  foar  stamp  was  sufficient  to  ground  four  rules. 

ralei  on  a  4.  Rex  v.  Carlisle,  T.  T.  iai9,K.  B.    1  Chit.  Rep.  451. 

quo  war  Qn  the  defendant's  appearing  in  Court  to  plead  several  indictments  and  in« 
'''?  P"^'*forma(ions  which  had  been  exhibited  against  him  for  publishing  certain  lihels. 
Affidavits  ^^  tendered  affidavits  respecting  them  written  on  one  stamp  only.  Fer  Cur. 
relative  to  '^^^  affidavits  having  reference  to  several  indictments  and  informations,  they 
several  in  cannot  be  received  unless  there  be  a  stamp  applicable  to  each  case, 
dietaieots  cannot  be  received  onlcas  there  are  aa  maa^  atampa  as  there  are  cases  to  which  they  refer. 
Affidaviis  ^'  Chitty  v.  Bishop,  E.  T.   1820,  C.  P.  4  Moore.  413. 

read  before  A  judge  at  chambers,  upon  hearing  cause  shown  on  affidavits,  directed  the 
a  jadge  at  motion  to  be  made  in  court;  accordingly  the  motion  was  made;  and  upon  the 
chambers    game  affidavits  being  produced,  it  was  contended  that  they  could  not  be  read, 

cannot  be  ^^  j^ey  had  not  been  re-stampod.  Per  Cur.  The  objection  is  fatal;  the  re- 
nsed  afain  •  'ii       .  «         •       •  ^ 

10  coort  nn  ■^'®"*''"ff  without  re-stamping  is  nugatory. 

lesa  re-'  6-  ^^  WooLF  and  others  v. .  T.  T.  1821,  K.  B.  2  Chit.  Rep.  14. 

sworn  and  One  of  several  persons  joinily  interested  in  the  subject  matter  having  made 
re-aiamp  •  By  iho  genorrtl  stamp  nci   (55  Geo.  3,  c.  184,  §  49;  49  Geo.  3,  c.  149.)  a  duly  ef  2t. 

•°*  6d.    in   iinponed  on  all  affidaviis  ro  be  filed  or  read   in  any  of  the  conrta  of  law  eqoitj  at 

'     *S*     Wealrainater,  or  of.ihe  great  acxaions  in  Wales,  or  of  the  coantiea  palatine  of  Cheater,  Laa- 
Vita  aaadapeatter,  Dsrhaoi,  or  before  any  jadgc  or  master  of  the  said  cosrtf. 


AFFIDAVIT  6EN£RALLY.—  ffhen  and  tuM  to  he  fikd,  tfc,  36 1 

an  ineflectaal  application  to  the  Court;  the  other  parties  subsequently  made   [  372  1 
another  application,  referring  to  the  same  affidavits  in  support  of  their  motion,  on  an  inef 
On  this  course  of  proceeding  being  objected  to,  Bay  ley,  J.  said,  that  though  ^'^^^tunl  ap 
the  applicants  were  parties  to  the  depositions  used  on  the  former  occasion,  ^^y"\J^"' 
they  were  entitled  to  resort  to  them,  notwithstanding  the  circumstanceof  (heir  furred  to 
having  been  prerionsly  filed,  -       without  be 

VIII.     WHEN  AND  HOW  TO  BE  FILED*  AND  COPIES  OB-»"g^«-^^'"P 

GAINED.  ^^^^.,.„ 

1.     Rex  ▼.  Dnp^iN,  M.  T.  1735,  K.  B.  Ca.  Temp.  Hard.  168.  ^re  recorda 

This  was  an  application  on  the  behalf  of  an  attorney,  for  time  to  answer  of  the 
matter  contained  in  an  affidavit.     Per  Cur.     The  general  rule  is,  that  affida- court,  and 
vits  ought  to  be  filed  before  they  can  be  read,  and  that  should  be  done  the  day  f  very  sob 
before,  for  ihey  are  read  as  copies  of  the  records  of  the  court;  and  are  esteem- •'**^}^|'"  ' 
ed  records,  for  every  subject  of  England  has  a  right  to  take  copies  of  them;  ^opf  of 
and  they  ought  to  be  filed,  that  copies  may  be  made,  or  else  the  crown  is  dc- them. 
frauded  of  the  stamp  duties.  After  an  af 

2.     Beal  v.  Langstapfe,  H.  T.  1768,  C.  P.  2  Wils.  371.  W«>i»  hnt 

The  defendant's  bail  and  several  other  persons  made  an  affidavit  that  the  ^^V*JtV^- 
bail  had  entered  into  the  recognizance  at  the  instance  and  request  of  the'de-  'annot  be' 
fendant's  attorney,  and  upon  his  undertaking  to  indemnify  them.     The  bail  taken  ofT 
moved  that  he  might  be  compelled  to  fulfil  his  engagement.     But  Per  Cur,  the  file  bimI 
This  is  only  a  breach  of  pnrol  promise;  and  as  there  is  nothing  criminal  in  the  r»tamedto 
charge,  we  cannot  gram  our  summary  interposition.     It  was  then  moved  that  '"•  ^•P® 
the  bail  might  have  the  affidavit  returned  to  them;  hut  the  Court  said,  it  has  '*r"97<»  -i 
been  read,  and  is  now  filed,  and  become  a  record  of  the  court,  and  cannot  be  r^^  aifida 
taken  oflT  file.  ^ji  |qq,|  i^ 

3.  DiTCHBT  V.  ToLLRT,  M-  T.  1816,  Exch.  3  Price,  257.  made  be 
The  court  in  this  cause  refused  to  admit  an,  affidavit  made  aAer  a  rule  to  ^ore  the 

show  cause  had  been  granted.  ^  ''"*®  ^  "**^ 

4.  TiLLET  v.  Hbniy,  H.  T.  1819,  K.  B.  1  Chit.  Rep.  IS6.        '       But  affida 
A  rule  was  obtained  to  show  caoae  why  the  proceedings  had  inthia  cause  ^jig  awom 

should  not  be  set  aside  on  the  ground  of  a  misnomer.     On  showing  cause  two  before  tha 
affidavits  were  produced,  pnrporting  to  have  been  sworn  two  days  afler  the  time  of 
rule  for  showing  cause  had  expired.     This  was  urged  as  an  objection  against  showinc  ^ 
their  admissibility,  and  Per  Cur,  Affidavits  sworn  before  the  time  of  showing  ^l"*'.™ 
cauae,  although  afler  the  time  mentioned  in  the  rule  maij  may  be  read,  unless  t|„g  ^^^^ 
by  the  terms  of  the  rule  it  he  required  that  the  affidavits  should  be  filed' by  a  lioned  in 
particular  day.  Discharged  with  cosfs,  the  rale  ni 

5.  Hoar  v.  Hill,  H.  T.  1819,  K.  B.  l.Chit.  Rep.  27.  «,  o»ay  be 
On  showing  cause  against  a  rule  for  slaying  proceedings,  an  objection  ^^'^^'^J^*^* 

taken  to  the  affidavits  on  the  ground  that,  according  to  the  terms  of  the  rule,  ^^^  ^^^  ^^ 
they  ought  to  hare  been  filed  one  week  before  term.  Rut  the  Court  overruled  time  mav 
the  objection,  no  sufficient  cause  being  shown,  and  ordered  them  to  be  filed  be  filed 
nunc  pro  <imc,  and  read.  nunc  )pro 

6.  The  King  v.  Askew,  T.  T.  1814,  K.  B.  3  M.  &  S.  9.  [«'»«»  by 
A  motion  was  made  to  the  court,  and  the  application  refused;  it  was  ^^^"coor^t     ^ 
*  When  an  afiid-ivit  made  in  town  has  been  oted,  bat  not  before,  it  should  be  filed  whh  if  a  tnoiion 

the  clerk  of  ihe  rolea  in  the  Kin);*s  Bench;  in  order'  (hat  it   may  be  ^iven  in  evidenoe  if  cannot  be 
neceasary  on  an  indictment  for  perjary.   Bnl  coaniry  affidavits  most  be  filed  sooner,  it  being  entertained 
provided  by  the  statnte  29  Car.  2,  c.  5,  thnt  all  affidavits  sworn  before  the  commissioners  the  affidavit 
appointed  by  vtrtae  of  that  act,  shall  be  filed  in  the  proper  office  of  the  coart  where  iheac-  Qp^n  which 
tieo  or  matter  is  depending,  and  then  read.     And  it  is  a  rale  in  the  Coart  of  Kiiig'n  Bench  n  [g  foaod 
that  all  aocb  affidavits  be  brought  to  the  clerk  of  the  rales  of  this  coort,  to  be  filed  in  anch  ed  cannot 
convenient   lime,   that  copies  of  ihem  may  be  duly  made  and  delivered  lo  the  party  filing  be  filed, 
the  same.     In  the  Common  Pleas  it  is  a  rale  that  the  secondaries  shall  not  file  any  affidaviis 
Uken  before  any  person  that  ia  not  commissioned  lo  -take  the  same,  and  that  no  affidavit  be 
rend  in  coart  before  the  same  is  filed. 

f  In  iho  King's  Bench,  it  is  a  rale  of  3G  Geo.  3,  that  where  a  special  time  ia  limited  in 
any  rule,  before  which  any  affidavit  is  required  to  be  filed,  no  affidnvit  filed  after  that  time 
can  be  made  use  of  in  court,  or  before  the  master,  unless  it  appear  to  the  satidfnction  of 
the  Coart  that  the  filing  of  sach  affidavit  withia  tb«  time  limited  waa  prersated  bj  ioevi- 
labia  aofiidant. 
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^  .  I  proposed  to  file  the  affidavits  intended  to  have  been  used;  but  the  court  said  the 

app*wr  accessary  must  follow  the  fate  of  its  principal,  and  interdicted  the  filing  of  them, 
tions  to  the  "^^     Reo.  Gen.  9  Price,  88. 

Ezcheqoer,  Affidavits  which  are  to  be  used  on  special  applications  must,  in  the  Exche- 
theaffida?itquer,  be  filed  one  clear  day  before  the  application  is  made;  and  where  notice 
nmstbeEled  of  motion  is  necessary,  the  filing  of  the  affidavit  is  to  be  mentioned  at  the  foot 

one  day  be  ^f  (he  notice, 
fore  ibe  mo 

r°37"*  ?  IX.     OF  CONTRADICTORY,  EXPLANATORY,  AND  SUPPLE- 
Sapplemeo  MENTAL  AFFIDAVITS. 

tary  affida  I.  Salloway  v.  Whorewood,  M.  T.  1695,  K.  B.  2  Snlk.  461,  S.  P,  Anon, 
Tit.  which  M.  T.  1800,  K.  B.  7  Mod.  85.  Rex  v.  Berkley,  E.  T.  1754,  K.  B.  Ken. 31. 
to  conErm  ^P^^  »  ''"^®  ^o  show  cause  the  plaintiff  oflTe red  several  new  affidavits;  but  it 
wbat'wair  ^*®  ^®^*^'  ^^'  ^^'  **^^^  where  a  motion  is  made  upon  certaia  affidavitv,  the 
alleged  and  P^rty  shall  not  he  allowed  to  make  use  of  any  other  deposition  when  cause  is 
swornwben  shown,  unless  such  additional  affidavits  be  merely  confirmatory  of  what  was 
the  role  was  sworn  when  the  rule  nisi  was  obtained, 
made  may  o,     ^NON,  M.  T.  1698,  K.  B.    12  Mod.  326.  S.  P,  Sallowat  y.  Whobe- 

•8  contain        *"  *^"*  ^*^®  '*  ^.**®  *^*^^  ^^  b©  ^^^  practice  of  the  Court,  that,  after  affidavits 
Mw matter.  ^^  filed  on  both  sides,  and  a  day  given  for  the  hearing  of  counsel,  there  shall 
be  no  new  ones  read,  but  such  as  are   affirming  the  old  depositions,   which 
Or  after  affi  ought  to  contain  no  new  matter, 
davits  filed,  and  day  giTen  for  bearing  coansel,  none  shall  be  read  which  contain  new  matter. 

Though  a  3.     Davies  v.  Cottle,  M.  T.  1791,  K.  B.  S  T.  R.  405. 

canse^fs  dli  ^  "^."'*  ^^  ^^^^  ^^"^®  ^^^  judgment  should  not  be  entered,  as  in  case  of  a 
charged  in  "^"8"*^  ^^^  *^«®n  obtained  upon  the  usual  affidavit,  stating  that  the  plaintiflT 
eonse  had  not  proceeded  to  trial  pursuant  to  notice.     Subsequently,  however,  tiie 

qnenee  of  a  Court  discharged  the  rule.  Affidavits  of  three  persons,  disproving  every  fact, 
false  affida  contained  in  the  plaintiff's  affidavit,  were  aflerwards  tendered.  SedPer  Cur. 
Coi/t^will*  ^^  ^^^  plaintiff's  affidavit  be  untrue  he  may  be  indicted  for  perjury;  but  its 
not  open  ^"^'^^  ^  °^^  *  sufficient  ground  to  induce  the  Court  to  re-open  the  matter; 
the  rate  on  ^^ough,  perhaps,  if  it  had  been  suggested  at  the  time  that  such  an  answer  to 
aaaffidavit  ^"^  >^ule  for  judgment  as  in  case  of  a  nonsuit  could  have  been  adduced,  the 
which  dis    Court  would  have  suspended  their  judgment.    Rule  refused. 

former  affi       ^       ^-   .  ^"^^  ^-  Mansfield,  M.  T.  1819,  Exch.  7  Price,  709, 
davit.              9°  *  ">o*>on  made  to  obtain  judgment  as  in  the  case  of  a  nonsuit,  the  mffi- 
On  a  rule     |^«v»t  stated,  that  the  plaintiffmade  default  in  not  proceeding  to  trial.  On  show- 
to  show       ing  cause  against  the  ral^,  (he  plain! iff  tendered  affidavits  in  reply,  explaining 
oaase,  affi   eertain  circumstances  connected  with  the  inquiry,  which  the  Court  rejected, 
pW  not  ad*  °*^»«»'^»ng»  ^^»^  affidavits  in  reply  are  not  admissible, 
miasible.                  .    ^'     Ro^rey  v.  Stroud,  E.  T.  1686,  K.  B.  Comb.  18. 
Where            J«  •*»»  case-the  Court  was  of  opinion,  that  where  there  is  an  affirmative 
there  is  an   affidavit  and  a  negative  affidavit,  the  affirmative  affidavit  oflhe  plaintidi  has 
affirmative  the  preference, 
and  nega  — — — .,i__— 

vh!tb??or  ^      OF  INTERLINEATIONS  AND  ERASURES. 

mer  soper    1.  Reg.  Ge.v,  M.  T.  1796,  K.  B.  2  T.  R.  82;  S.P.  1820,  Exch.  8Price,  501. 

sedes  the         ISo  affidavit  shall  be  read  or  made  use  of  in  any  matter  depending  in  the 

Affidavit      ^^"^*»  "*  ^^®  i"^*^  o^  ^^'^^^  *here  shall  appear  any  interlineation  or  erasure. 

Bot  adinissi  3-     Atkiitson  v.  Thompson,  H.  T.  1816,  K.  B.  2  Chit.  Rep.  19. 

ble  where        It  appeared  that  there  had  been  an  erasure  above  the  jurat,  and  before  the 

lr!.««  &c  .^^'•^*;*«^^'^^n>"  Sec.  tlie  commissioner's  name  having  been  apparently  written 

'nTorat        ^^^f  "i«3 Uke;  but  Le  Blanc,  J.  decided,  that  as  the  jural  itself  in  this  case  was 

Bnt  an  eras  ^'*^«"*  ^"7  ^^^^ect,  the  affidavit  was  admissible. 

»re  over '.be .__  ' • 

joratdoes  XI.  OF  CLERICAL  ERRORS  AND  DEFECTS,  AND  CONSE- 
"o«  '»"•«••  QUENCES  THEREOF. 


AFFIDAVIT  GENERALLY.— 0/  clerical Enors  and  Defects,  he.  263 

I.  Anonymous.  T/T.  111%  K.  B.  Loflfl.  276.  S.  P.   ANONYMotrs.  M.  T.  L  376  ] 

1772,  K.  B.  Loffi.  85.  "  ^"  r^m*a? 

An  objection  to  the  words  of  an  affidavit,  that  it  contained   no   denial;  the  i^^[J"^j  * 
words  were,  "that  they  the  deponents,  nor   any   of  them,  never  received."  pjegjed  is 
The  Court  held  it  sufficient,  as  the  meanino^  was  apparent.  See  Champion  v.  sufficient,  if 
Gilbert,  4  Burr.  2127;  Hughes  v.  Sutton,  3  M.  &  S.  178;  Bland  v.    Drake,  theseoseb* 
1  Chit.  Rep.  166;  Smith  v.  Dobson,  2  D.  &  R.  420.  ^P*"!*?*'  • 

2.  Anon.  E.  T,  1813,  K.  B.  1  Chit.  Rep.  562,  note.  staiiT  t*h^** 

An  affidavit  stating  the  service  of  a  declaration  in  ejectment  to  be  a  ''  true,"  ^rordurao  ' 
omitting  the  word  '^  copy,'^  was  holden'by  the  Court  to  be   sufficient.     Ruleomiuing 
refused.     See  Rex  v.  'I'aylor,  Campb.  406.  the  word 

3.  Anon.  E.  T.  1815,  K.  B.  1   Chit.   Rep.   562,  note.  S.    P.   Broml«y  v. 'copy 'is 

Foster,  H.  T.  1819,  K.  B.  I  Chit.  Rep.  562.  cioHcaler 

Two  objections  were  taken  to  this  affidavit;    1st,  that  the  words  "  this  de- ^^^  ^^^  ^^ 
fendant,''  were  inserted  instead  of  ^'  this  deponent;"  2d,  (he  words  '^  of  the  invalidate 
Court,"  instead  of  out  ^^  of  the  office;"  but  the  Court  overruled  them  both,     an  affidavit 
Mch  as  *Mliis  defendant"  for  "  this  deponent;"  or  '*  court,"  instead  of  '*  office." 

4.    Anon.  M.  T.  1816,  K.  B.  2  Chit.  Rep.  20.  Ifan  affida 

Prior  to  making  a  motion,  it  appeared  that  the  jurat  of  the  affidavit  was  in-^*'  lofoond 
accurate;  it  was  then  proposed  that  the  deposition  should  be  received  in  i^^fi^erf^t  ^ 
then  imperfect  state,  and  the  time  given  to  have  it  re-sworn;  but,  Per  Bailey,  the  Coori 
J.     This  indulgence  is  never  alloweti  except  in  the  case  of  bail;  notice  had  wilt  not  al 
better  be  given  to  the  opposite  party,  and  if  they  proceed  it  will   be  at  their  low  it  to  be 
peril,— Rule  refused.  ".*?•  °<>' 

5.  Anonymous.  M.  T.  1822,  K.  B.  M.  S.  gile  time 

The  Court  having  decided  that  certain  affidavits  tendered  in  support  of  an  ficept  in 
application  were  informal  and  defective;  it  was  urged,  that  they  could  not  cases  of 
be  made  available,  even  by  the  Court  itself  for  its  own  private   information;  bail, 
but  this  suggested  impediment  was  overruled.     And   Bailey,  J.  observed,  -[  3*76  ] 
that  the  reasons  for  refusing  to  hear  informal   and  untechnically  drawn  affida-  ^  affidavit 
▼its  read  was,  that  if  the  Court  allowed  a  different  practice  to  obtain,  it  would  i^"^?  *"  , 
be   afiurding  encouragement  to  negligence  and  ignorance;    but  they  were^g^|,„jj^|)y 
not  bound  totally-Ho  reject  it,  that  they  might  examine   the  deposition  with  a  jnadmssi 
view  of  satisfying  their  own  minds.  ble  nay  be 

,  looked  at  by 

XII.  OF  AMENDING  AFFIDAVITS.— Sec  also  tit.  Bail.  f*",?^"'^ 

1.  Governor  v.  Fenwick,  H.  T.  1701,  K.  B.  7  Mod.  157.  own  infer 

On   a  motion  for  leave  to  amend  an  affidavit  which  had^  been  read  in  mation. 
Court,  and  the  defects  pointed  out  by  the  Court;  Per  Cur.     The  Court  sel-  Semb,  that 
dom  suffers  affidavits  to  be  amended;  in  this  case  there  is   no  pretence,  asa^^idaTits 
tbe  party  knew  before  what  was  necessary  for  it  to  contain.     See   1    Chit.  <=*»*"ot  be 
Rep.  79;  2  id.  92.  esTacfaU; 

2.  Williams  v.  Hunt,  E.  T.  1819,  K.  B.  I  Chit.  Rep.  321 .  ^gere  the 

The  affidavit  produced  in  this  case  in  support  of  a  motion   tor  the  master  deponent 
to  review  his  laxatioi>,  instead  of  confining  itself  to  the  precise   matters,  en- knew  what 
tered  into  a  long  detail  of  the  merits  of  thee  ause.  Ptr  (Dnr.  This  deposition  i^  shoold 
must  be  rejected;  and,  to  make  it  available,  those  parts  of  it  which  are  s^" e^JJ^Vi" ^  n 
perfluous  and  irrelevant  should  be  expunged.  i^l,^  soper 

— flaoaa  mat 

XIII.   OF  THE  COSTS.  ler.  the 

Ex-PARTB  Henlan,  T.  T.  1819,  Exch.  7  Price,  594.  Court  will 

The  Court  in  this  case  intimated  that  if  a  party  obtruded  on  the  Court  af- J^**®^  '*  ^^ 
iidav^its  of  an  unnecessary  length,  containing  superfluous  matter,  they  should  ^^  "^""^ 
compel  him  to  pay  the  costs  occasioned  by  its  improper  introduction.  ■  if  qq  affida 

■  Til  be  anne 

XIV.   HOW   PROVED  IN   EVIDENCE.  ces.arily 

Casburn  v.  Reid,  H.  T.  1818,  C.  P.  2  Moore,  60.     S.  P.  Croke  v.    Dow-J^^K  '*»e  , 

LING,  E.  T.  1748.  Hul.  N.  P.  14.  ?Zl7tt 

—..  .  1        .  •    f      .       t  •  1  ^«  •     A      compel  tne 

This  was  a  rule  nisi  ohtamed  to  set  aside  a  nonsuit,   m  an  action  against  a  p^^y  ^epoa 

sheriff  for  au  escape.     The  declaration  stated,  that  the  party  was  arrested  ing  lo  pay 

"  by  virtue  of  an  affidavit  duly  filed  according  (o  the  form  of  the  statute,"  cost. 
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f  377  J  &c«     It  appeared  that  at  the  trial  the  original  affidavit  was  not  produced,  but 
la  an  ac     only  an  office  copy  thereof,  which  it  was  contended,  was  sufficient;  and  upon 
tioa  for  ao  the  authority  of  Webb  v.  Horn,  1  B.  &  P.  26 1 ,  the  pl^Dtiflf  was  noosoiied. 
escape,  ihe  p^  q^      y^^  ^^^  ^f  opinion,  that  in  this  case  there  was  no  ground  for  a 
rtTteTthai  nons"*^  ««<*  ^^at  the  case  of  Webb  ▼.  Horn  is  not  applicable;  consequenUy 
the  parly     the  only  question  we  have  to  determine  is,  whether  an  exanuoed  copy  of 
waa  arreat   such  an  affidavit  be  or  be  not  sufficient.     Now  in  our  opinion,  there  is  no 
ed  by  vir    doubt  but  that  the  office  copy  was  admissible  evidence  for  the  plinintiff,  for  if 
^^mA^  *°     the  originals  were  taken  from  the  office  it  might  be  productive  of  great  incon- 
r  fii!Ji"      venience.— Rule  absolute.     See  I  PhU.  Ev.  309,  3d  cd. 
l^itboaiVo  XV.  FORGERY  OF. 

doeiDg  the  The  King  v.  O'Brian,  M.  T.  1740,  K.  B.  2  Stra.  1144;  S.  C.  Sess.  Ca.  366. 
orig'mal  affi  On  an  indictment  against  the  defendant  for  intending  to  defraud  the  king, 
davit:  held  ^od  unjustly  to  procure  a  payment  to  l>e  made  to  the  widow  of  an  officer,  sta- 
^^^  ^^  ^'"S  ^^^^  ^®  ^^^  published  a  certain  false  and  counterfeit  affidavit,  purporting 
wM  admia  ^^  ^^  sworn  by  the  E.  R.  before  a  justice  of  the  peace,  by  which  acieaiia  he 
aible  in  cTi  received  51.  6s.  Sd.  of  the  paymaster  of  the  king's  bounty.  The  crime  was 
dence.  laid  as  an  offence  at  common  law.  After  a  verdict  (or  the  king,  it  was  moved 
Forging  an  jq  arrest  of  judgment,  that  the  affidavit  not  being  alleged  to  be  forged  by  the 
affidavit  la  defendant,  was  not  an  offence  at  common  law,  but  that  he  ought  to  have  been 
ble  offence  ^'^^■^^^^^  ^^  ^^^^  S3  H«  8.  G.  1.  for  a  false  token. 

at  common  ^^  ^^o"*  Since  Ward's  case,  S  Stra.  747,  this  can  never  be  doubted;  and 
law.  it  has  always  been  held,  that  the  statute  did  not  create  a  newofience,  but  only 

added  a  further  punishment  when  ;he  indictment  is  against  the  form  of  Ihe 
statute.  The  act  of  6  Eliz.  c.  14.  reciting  the  forgeries  at  common  law,  has 
the  word  imftttgs  in  contradistinction  to  deeds;  and  it  is  in  the  election  of 
the  party  in  the  case  of  forging  deeds,  to  lay  the  indictment  either  at  common 
law,  or  on  the  statute.     Judgment  for  the  king. 

See  Jones  v.  Palmer,  Ca.  Cra  Law,  295;  9  Geo.  S.  c.  90;  2  Ld.  Raym. 
1461;  Ray.  £nt.  538;   1  Burn.  10;  2  Rep.  1618. 

[  378  1     3liB)fab(t  of  Befit. 

I,  BY  WHOM  TO  BE  MADE,  p.  379. 

II.  GENERAL  QUALITIES  OF. 
(A)  Must  be  positive,  p.  382. 

(B)  PfiRFBCT    m    ITSELF,    p,   384. 

(C)  EXCEPTIOM  TO  THE  RULE,THAT  THE  AFPIDATIT  MUKTBE  PO0ITl?K,p.386. 

(D)  Must  be  express,  certain  and  explicit,  p.  390. 

(E)  — intelligible,  p.  391. 

(F) SINGLE,    p.  392. 

(G)   CORRESPOND  WITH  THE  PROCESS  IN  THE  DESCRIPTION  OF  THE  PAR- 
TIES, p.  394, 

(H) IN  THE  SUBJECT  MATTER  OF  THE  SUIT,   p.  395. 

(  I  ) IN   THE   FORM   OF   ACTION,' p.    397. 

( J )  When  two  affidavits  are  necessary,  p.  397. 

III.  IN  PARTICUFAR  ACTIONS. 

1.  IN  FORM  EX  CONTRACTU. 

(A)  In  assumpsit. 

(c)  Respecting  personal  property,  goods  sold,  &c,  p.  397.     (b)  Respecting 

Sersonal  services,  p.  400.  (c)  Respecting  money  lent,  p.  401.  (d)  Respecting 
loney  paid,  p.  401.  (e)  Respecting  Money  had  and  received,  p.  40*.?.  (/) 
Respecting  interest,  p.  402.  (^)  Respecting  account  stated,  p.  403.  {k)  Re- 
specting special  contracts,  p.  403.  (t)  Respecting  bills  of  exchange,  or  prom- 
issory notes,  description  of  the  plaintiff's  interest  in  ih^  bill,  p.  406.  (j)  Re- 
specting how  the  defendant  became  a  party  to  the  bill,  p,  408.  (*)  Respect- 
ing that  the  bill  is  due,  p.  408.  (/)  Respecting  description  of  the  defendant's 
christian  name,  p.  409. 

(B)  In  covf.nant. 

(«)  Must  set  out  the  particulars  of  the  deed,  p.  410.     (6)  Must  set  out  the 
amount  payable  and  breach,  p.  410. 
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(C)  In  Debt.  ' 

"  (a)  On  money  bond,  p.  410,     (6)  On  a  bond  for  the  performance  of  an  a- 
ward^  p.  41 1.     (c)  On  judgments,  p.  412.     {d)  On  penal  statutes,  p.  412. 

2.  m  FORM  EX  DRLECTO. 

(A)  Genrral  rule,  p.  414.     (B)  Iw  Action  op  trover,  p.  415.  [  S79  J 

IV.  OF  THE  FORMAL  PARTS  OF. 


(A)  Title  op  the  affidayit. 

Wil 


(a)  With  refereht;e  to  the  Court,  p.  416.  (6)  With  reference  to  the  cause,  p.  416. 
(B)  Of  describing  the  dbfonent's  place  op  abode  and  addition. 

(a)  Statement  of  deponent^s  place  of  abode  in  King's  Bench,  p.  417.  (6)  Of 
deponent's  addition  in  the  King's  Bench,  p.  418.     (c)  Of  deponent's  place  of 
residence  and  addition  in   Common  Pleas,   p.  419.     {d)  Statement  that  the 
affidavit  is  made  on  oath,  p.  419.     (e)  Description  of  defendant,  p.  419. 
(  C)  Negativing  a  tender  in  bank-notes. 

(a)  Statement  of  the  sum  tendered,  p.  420.  (5)  Description  of  the  notes,  p. 
421.  (c)  Description  of  the  person  staled  not  to  have  made  the  tender,  p.  421. 
{d)  When  made  by  the  creditor  himself,  p.  421.  (e)  When  made  by  a  partner, 
p.  421.  (y )  When  made  by  an  agent,  principal  being  in  England,  p.  421.  (g) 
When  made  by  an  agent,  principal  being  abroad,  p.  422.  (h)  When  made  by 
an  assignee  of  a  bankrupt,  p.  422.  (t)  When  made  by  an  executor,  p.  423.  (j) 
With  reference  to  the  particular  form  of  action,  p.  42.5.  {k)  When  required; 
when  affidavit  made  out  of  England,  p.  423.  (/)  At  what  time  advantage  ought 
to  be  taken  of  an  omission  in  negatlvin^a  tender  of  bank'-notes,  p.  424. 

(D)  The  Jurat. 

(a)  Before  whom  sworn  in  England,  p.  424.  (6)  Before  whom  swofn  in 
Scotland  or  Ireland,  p.  425.  (c)  Before  whom  sworn  abroad,  p.  425.  '{d) 
Statement  in  jurat  when  sworn  in  court,  p.  427. 

(E)  During  what  time  it  continues  in  force,  p.  427. 

(F)  Of  Supplemental  and  explanatory  affidavits. 

(a)  In  the  King's  Bench,  p.  427.     (6)  In  the  Common  Pleas,  p^  429. 

(6)  Of  contradictory  and  counter  affidavits. 
(a)  In  the  King's  Bench,  p.  432.  (6)  In  the  Common  Pleas,  p.  434. 

(H)  Consequences  of  their  being  no   affidavit,  on  the  affidavit 

being  defective,  p.  435. 

i;  BY  WHOM  TO  BE  MADE. 

1.  Nichols  v.  Dalehuntt.  M.  T.  1738,  C.  P.  Prac.  Reg.  49;  S.  C»  Barnes  i^«m5.    A 

79.  recognised  in  Reeks  v.  Gronemon.  2  Wils.  225.  pewon  coo 

The  defendant  obtained  a  rule   te  show  cause  why  he  should  not  be  d is- 7'^^*^  ®"*" 
charged  out  of  custody,  on  entering  a   common   appearance.     The  party  hyp^j^^jgi^ 
whom  the  affidavit  was  made,  having  been   sentenced  to  transportation,  and  eapaeirated 
having  returned  before  the  expiration  of  the  appointed  time  had  been  condem- froin  mak 
ned  to  death.     The  record  of  the  conviction  was  read  io  court.     The  plaintifl^ini^  ^  v^lid 
oflered  to  supply  the  defect  by  new  affidavits,  showing  that  the  defendant  had  J*/|*^**  ®^ 
admitted  the  existence  of  the  debt,  and  that  he  intended  to  leave  the  kingdom;  T  loo  1 
bot.  Per   Cut,     This  is  no  affidavit  in  law;  it  is  a  mere  nullity,  and  the  defect  ^^^        ^ 
cannot  be  supplied  by  a  subsequent  affidavit,-^Ru!e  absolute.     See  King  v.  Whether 
Davis,  5  Mod.  74;  S.  C.  Holt,  501 ;  Walker  v.  Kearney,  2  Stra.  1 148;  Lee  the  preced 
V.  Ganse],  Cowp.  3.  "  ing  ««•«  i« 

2.  Horskbt  v.  Somers,  T.  T.  1758,  C.  P.  Barnes,  1 16.  S.  P.  Davis  v.  Car- If''- 

ter,  M.  T.  1695,  K.  B.  2  Salk.  461 ;  S.  C.  7  Mod.  75.  wrt  ihe'ob 

Motion  to  vacate  bail,  taken  upon  an  affidavit  made  by  the  plaintiff,  who  I)^||oq  ^ 
had  been  convicted  of  perjury,     in  support  of  the  motion  the  record  of  con- copy  of  the 
viction  was  produced;  but  the  court  discharged  the  rule,  observing,  that  al-jodgmeiit 
though  a  plaintiff  cannot  be   a  witness;  yet  he  must  not  be  stripped  of  his  le-^"^^^^d  op 
gal  remedy  to  recover  his  just  debts.  J"  the  vet 

3.  Davis  v.  Carter's  case,  H.  T.  1695,  K.  B.  2  Salk.  46 L  Action  ""^ 

The  admission  of  an  affidavit  was  opposed  on  the  ground  that  the  deponent  mottbe  pio 
had  stood  hi  the  pillory.     Per  Powell,  J.  To  support  this  ofejection  you  ought  daoed. 
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to  hare  the  record  of  conviction  in  your  hand.     But,  Per  Hok,  C.  J.  1"  l«« 

part V  had,  it  would  be  nothing  to  the  .purpose.  «   «  -^t 

4.  Bland  v.  Drakr.  H.  T  1810,  K.  B.  1  Chit.  Rop.  165.  S.  P.  ^ICH0LS 
V.  DuLEHUNTY.  M.  T.  1738.  C.P.  Frac.  Reg.49;  S.  C.  Barnes,  79 
Whenihe  On  a  rule  to  show  cause  why  the  defrndsint  on  filing  common  bail  anouia 
debt  is  be  not  discharged  out  of  custody,  the  affidavit  appeared  lo  have  been  mad© 
•*^**^" »^ ^>  by  a  competent  third  person;  but  the  pjpintiff  himself  was  a  convicted  ana 
fwMb^Jd  tran8{)orted  felon.  An  affidavit  stating  these  facts  was  tendered;  and,  m  sup- 
penran.  it  port  of  its  admissibility  it  was  submitted,  that  although  in  genei al  a  contradic- 
eaonot  b«  tory  affidavit  cannot  be  received,  yet  is  otherwise  where  the  affidavit  has  been 
objected  made  by  a  person  convicted  of  felony;  But,  per  Cur.  The  affidavit  is  not 
**;*^  ^^1,  made  by  the  supposed  felott,  but  by  a  party  competent  to  depose  on  oath,  and 
himself  is  a  ^^^  ^a^'i^g  sworn  positively  to  the  fact,  the  contradictory  affidavit  must  be  rc- 
convicied  jected.  See  Bolt  v.  Miller,  ^  B.  &.  P.  420. 
feioD.  5.  King  v.  Lord  Turner,  H.  T.  1819,  K.  B.   1  Cbit.  Rep.  58. 

This  affidavit  of  debt  purported  lo  be  made  by  a  third  person,  and  staled 
Anaffidarii  jj^^^  jj^^  "defendant  is  indebted  to  the  plaintiff  in  a  certain  suDi.'*  In  support 
to  hold  10  of  a  rule  to  show  cause  why  the  defendant  on  filing  common  bail  should  not 
Boi  bo  ne  he  discharged  out  of  custody,  it  was  urged  that  the  affidavit  was  defective,  tor 
cosMfily  swearing  that  the  defendant  was  indebted  lo  the  plaintiff  when  the  creditor 
made  by  himself  resided*in  England.  Per  Cur.  There  is  no  case  in  which  it  hasbeca 
the  creditor  |^|H  that  the  creditor  himself  must  swear  to  the  debt. — Rule  refused. 
^'r^mi  1  ^-  SwAYNE  V.  Crammond,  H^  T.  179K  K.  B.  4  T.  R.  176. 

Th     mA         'f  ^®  affidavit  in  this  case  was  made  by  one  of  several  assignees  of  a  bank- 
vitm*y  be  rupt,  when  it  was  ohjeeted  that  they   ought  to  have  joined   in  the  deposition; 
made  by      hut  the  validity  of  the  suggestion  was  denied  by  the  court,  who  observed,  thai- 
ono  ofseve  if  the  affidavit  was  not  received,  it  would  in  effect  prevent   the  assignee  from 
oral  plain    arresting  the  defendant  at  all,  unless  the  others  would  assist  him.* 
•^•5  7.     PiETERs  V.    LuYTJEs.  E  T.    1797,  C.  P.  1  B  &  P.  3.  S.  p.  Andrioni 

V.Morgan,  H.  T.  18l:J,  4  Taunt,  ^231.  King  v>.  Lord  Turner.  H.  T. 
1819,  1  Chit.  Rep.  53.  Brown  v.  Davis,  id.  161.  Leev-  Sellwood, 
E.  T.  18-21,  Exch.  9  Price,  3^2*2. 
tkird^person  ^.n  objection  was  taken  to  an  affidavit  to  hold  to  bail,  because  it  did  nokdrs- 
whose- con- c?bse  any  connection  between  the  deponent  and  the  parties  suing;  but  Per 
nexion  with  Cur.  If  the  affidavit  be  positive  as  to  the  existence  of  the  debt,  it  is  not  cs- 
th%  plainiilf  sential  that  the  connection  between  the  piaintrf!  and-  deponent  should  appear 
"««<*'»"'*»«  on  the  face  of  the  deposition.  See  Bland  v.  Drake,  iChit.  Rep.  165;  An- 
?he7a"ce  of  ^"^'^'  ^-  Morgan,  4  Taunt.  1230;  Knight  v.  Keyte,  I  East,  415-^,  Elliot  v.  Di^ 
theaffida     gan^  2  East,  !24. 

y\t.  8.  Brown  v.  Davi^  H.  T.  1819,  K.  B.  I  Chit.  Rep.  J6K. 

Or  atato  A  rule  nisi  was  obtained  lo  set  aside  a  bail  bond,  on  the  ground  thattbe  affi^ 

hianaeirto  dj,yjt  j<^  ^old  to  bail  was  mode  by  a  third  person,  and  did  not  state  that  such  de- 
j!^*,^*  P'*"*  ponent  was  the  attorney  or  agent  of  the  plaintiff.  Per  Best,  J.  As  the  allegatioD 
noT  or  ^'  '"  *^*  affidavit,  that  the  defendant  is  indebted  to  the  plaintiff  in  a  certain  sum^ 
gent;  renders  the  party  deposing  liable  to  indictment  for  perjury,  if  false,  it  is  unne* 

cessary  for  the  deponent  to  describe   himseH  as  the  plaintiff^,  agent. — Rule 

refused. 

9.  Andrioni  V.  Morgan^   H.  T.  lai'i,   C.  P.  4  Taunt.   251:.  S.  P.  Leb  ii. 

Sellwood.  E.  T.  1821.  Ex.  9.  Price,  323. 
A  rule  nisi  was  obtained  to  discharge  the  defendant  oat  of  custody.  The  cause 
Or  ihe  of  action  arose  upon^a  bill  of  exchange  sworn  to  be  due  to  A.  A*  a  foreign- 
nieana  the  ^j.^  resident  abroad.  The  deponent  swore  according  to  the  usual  form,  bot 
h"d*'oT'rov  *^  ^PP**«*'«<^  ^*'**  ^«  could  know  nothing  of  the  facts  but  from  iostructiopa 
iiUE  the  transmitted  to  him  here:  and  it  was  not  shown  on  the  face  of  the  affidavit 
facta;  what  relation  the  deponent   bore  tio   the  plaintilT.  Per  Cur,     It  is  not  esseii'- 

r  322  1  tial  or  requisite  that  the  means  the  deponent  has  of  obtaining  a  knowledge  oi 

the  transaction  sworn  to,  or  thai  the  connection  between  ihe  plaintiff  and  the 

*  One  ofsaveral  joiat  creditors  may  arreat  ibe  debtor  withoat  the  censent  of  his  eompanioaf. 
See  1  Lord  Raym.  dSO;  S.  C.  1  Vin.  Ah.  692.  pi.  16;  9  East.  4?1-,  4  B.  &  A.  419. 
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party  makiDp:  it  should  be  known  on  (he  fnceof  the  deposition. — Rule  discharg- 
ed.    See  1  B.  ^  P.  1;  I  East,4r5'/l  Ghit.  Rep.  OS,  161,  t65;  9  Price,  322. 

10.      Thb  Mai<or  of'London  v.  Dias,  H.  T.  1801,  K.  B.  I  East,  237. 

The  clerk  to  the  chamberlain  of  the  city  of  London  made  an  affidavit  of  Or  a  corp* 
deb*,  stating  that  the  defendant  waa  indebted  to  the  mayor  for  use  and  occu-  J^*^®  ^T^ 
Ration,  adding,  that  "no  offer  to  pay  in  bank  notes  had  been  made  to  his  ^^^  ,^  ^  ^^ 
knowledge  or  belief."     A  rule  was  obtained  to  discharge  the  defendant  out  poratiun. 
of  custody,  on  the  orround  that  the  affidavit  should  have  been  made  by  the 
chamberiain.     Per  Cur.     We  are  of  opinion  that  the  deponent  is  as  o.ompe-  » 
tent  to  make  the  affidavit  as  the  chamberlain  himself,  for  it  would  be  impossi- 
ble for  him  to  swear  vil-h  more  certainty  than  the  party  now  deposings — Rule 
discharged. 

' Althoii]^ 

II.     GENERAL  QUALITIES  OF.  •n  affidavit 

<A)  Must  be  positive.  •*»^"!**  *»• 

L     MouLTBY  v.  Richardson,  T.  T.  1769,  K.  B.  2  Burr,  1032.  ^Hn^'/e^ 

A  motien  'was  made  that  the  defendant  might  be  discharged   on  common  (^ndani  to 
Imil,  the  affidavit  of  debt  being,  '^that  the  defendant  was  indebted  to  the  de  indebted 

JlaintilTin  such  a  sum  as  he  computed  it."     But  Mr.  Justice  Forster  and  Mr  to  the  ptaia 
ustioe  Wilmot  (the  only  judges  then  in  court)  thought  it  sufficient;   and  they  tiffin*  n.im 
«dded,  "that  cases  of  this  sort  had  gone  a  great  way;"  and  intimated  a  disin-f,  .*""***'• 
diflation  to  encourage  such  applications.     Sed  vide  Mackenzie  v.  Macken-  pm^git/' 
«ic,  t  T.  R.  716,  supra.  *  aafficiani;* 

2.     Long  v.  Linch,   H.  T.  I7TI,  C   P  3  Wils.  154;  S.  C.  2  Bl.  Rep.  740. 

The  plaintiffhad  demised  to  R.  S.  lands  in  Ireland  for  aterm  of  years.  The  Or  that^he 
defendant  became  bound  to  the  plaintiff  by  bond  in  the  penalty  of  5030/.  con-  •»'"  «<". 
ditioned,  that  if  Stephen  paid  the  rent  to  plaintiff  at  the  days  and  times  in  the  5^^^^'J** 
iease  mentioned,  the  bond  shall  be  void,  otherwise  tn  force.  The  plaintiff  sued  j     j^  ^^^ 
out  a  capias  ad  respondendum  against  the  defendant,  and  made  and  filed  an%f^  plaiaiilf  for 
fidavtt  that  the  sum  of  2300/.  was  due  and  owing  to  him  for  arrears  of  rent,  arroan  of 
ynder  the  said  lease.     It  was  held  by  three  judges,  centra  Blackstone,  J.  that  vent  onder 
the  affidavit  was  sufficient  to  hold  the  defendant  to  bail.  *  certain 

3.     Mackenkie  v.  Mackenzie,  E.  T.  1787,  K.  B.  I  T.  R.  116,  |  *383  1 

An  affidavit  ivas  made  in  the  foHowinsj  terms.*  "That  the  plaintiff's  sister  by  j^^^  ^^^  - 
lier  will  gave  and  bequeat^ied  to  the  plaintiflT  1 00/.  and  dire'cted  that- the  8ame,|j„gthe 
with  the  other  legacies,  should  be  paid  immediately  af^er  her  death,  arid  made  ro«ndation 
the  piaistiflT's  daughter  residuary  legatee;  that  the  plaintiff's  dauA:hter,  after  (»fili«-derca 
proving  the  will,  married  the  defendant;  and  aflerwardi  the  plaintiff  received  ****"'■  }** 
«  letter  from  the  defendant,  containing  (as  the  defentlant  mentioned*  in  the  h^l-  ^  "J' J^" 
ter)  a  copy  of  the  testatrtx'e  will,  in  which  copy  (which  was  written  by  tlvede-^^j^^  ||,m 
fenduRt)  it-was  stated  that  the  legacies  were  to  be  paid  at  the  expiration  of ihe  debt 
twelve  fNonths  after  thexieathof  the  testatrix,  and  not  immediately  afler  thatsilli  m 
erenty  as  the  triith  really  is.     That  in  the  same  Ictier,  after  stating  securities  ">"*»"*  due 
belonging  to  the  testatrix  to  the  amount  of  2§0/.  in  his  custody,  the  defendant  "^•'*P"'^* 
promised  to  pay  the  plaintiff  his  legacy  of  100/,  in   May  following;  that  the 
plaintiff,  not  receiving  the  said  sum,  caused  several  applications  to  t)e  made  to 
the  defendant  for  payment  thereof  without  effect;  therefore  the  defejidant  is 
justly  indebted  to  the  plaintiff  in  the  sum  of  100/.  for  the  reasons  hereinbefore 
meotbned."  This  was  held  not  sufficiently  positive  to  hord  to  bail;  it  should  And  coo 
kave  stated  that  the  sum  was  still  due  and  nnpai^.  i?ve'all«!ia' 

4.     Wheeler  v.  Copei.and,  T.  T.  1793,  K.  B.  5  T.  R.  364.  ,i^„  ^h^* 

lo  an  action  for  double  rent  under  the  statute,  the  defendant  was  held  to  bail  the  dcfead 
en  an  affidavit,  stating,  that  on  such  a  day  the  plaintiff  gave  the  defendant  no-  ant  i«  in 
tice  to  quit  on,  ^c.  and  that  the  lalior  held  over,  notwithstanding;  by  reason  ofd«t>««<l. 
whichj  and  by  force  of  the  statute,  an  action  had 'accrued  to  the  plaintiff  to  re-   j  j^^*  ^^^ 
cover  from  the  defendant  J03/.  Stc,     Per  Cur.     The  affidavit  does  not  state  ^j^davli,  af 
that  the  defendant  is  indebted  in  a  certain  sum  to  the  plaintiff;  it  is  only  argu- ter,  stating 
mentative,  which  is  not  sufficient  in  an  affidavit  to  hold  to  bail.  certain 

•  On  this  ea«e  being  cited  in  Pollery  v.  Da  Soaz^,  4  Taunt.  154,  the  Court  eaid  tiiere  ^*^^  "^t* 
■ost  be  some  groif  inaccaracy  in  the  report. 
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by  reason  5.     Fowler  v.  Mortox,  M,  T.  1799,  C.  P.  2  B.  ^  P.  48, 

whereof  ^pj^^  affidavit  io  (his  case,  after  stating  the  circumstances  under  which  the 

aotitandi  ^^^^  accrued,  concluded  thus:  *'By  reason  whereof  the  said  C.  M«  became  in- 
iodebted,"  debted  to  the  deponent  in,  &c.  and  by  reason  whereof  the  said  C.  M.  now  is 
it  bad,  aa  and  standelh  justly  and  truly  indebted  to  him,  the  deponent,  in  the  said  soro, 
the  worda  which  he  hath  refused  and  still  refuses  to  pay,"  It  was  objected,  and  the  vft- 
"^y  "V?"  l»^**y  of  the  objection  admitted  by  the  Court*  that  the  words  "by  reason  where- 
Tre^not  a  ^^)"  ^^^^  '^  '^  recital,  and  not  a  positive  statement  of  the  defendant, 
poiiiivea  6.  CtAPHAMsoff  V.  Bowman,  E.  T.  1744,  K.  B.2  Stra.  1226  Roist.  Bii.- 
verment  iFANiE,  E.  T.  ^743,  K,  B.  2  Sira.  1209,  S.  P.  PoMP  v.  LuDviosoir,  M. 

bat  a  feci  T.  1758,  K.  B.  2  Burr,  655.  Van  Morsell  v.  Julian,  M,  T,  1748,  C. 

*•>-  P.  I  Wilfl.  231. 

An  aver  ^^^  f^Iaintiff's  hook-keeper  swore  that  the  defendant  was  indebted  to  the 

ineot  by  de  plJiintiflT  in  3400/.  for  money  had  and  received  by  (he  defendant  to  the  use  of 
ponent  that  the  plaintiff,  as  this  deponent  verily  believes,  and  the  court  held  it  iosufficienl 
be  verily  be  to  hold  the  defendant  to  bail.  ' 

"if^7  f*"*!!  ''•  ^Vaters  v.  Joyce,  H.  T.  1822,  K.  D.  1  D.  ^  R.  150. 

am  k  in  '^^^  affidavit  to  hold  to  bail  in  this  action  was  objected  to  as  defective.     IC 

debted  10    stated  that   Edward  Joyce  was  indebted  to  the  plaintiff  in  the  sum  of 


him  will  be  being  the  amount  due  to  plaintiff  from  the  said  George  Page  EUlward  Joyce, 
ioeffecinar.  for  his  subscription  as  member  of  a  certain  rending  club,  according  to  the 
[  384  ]  rules  and  regulations  of  the  said  club.  Per  Cur,  The  affidavit  is  clearly  bad, 
Anafl5davit5oth  in  substance  and  in  form.  The  latter  part  of  th«  affidavit,  with  refep- 
*-\  ^t  A  ^"^^  ^"  ^^®  certainty  of  the  party  supposed  to  be  indebted,  is  the  most  material; 
to  plaioiifl  ^"^  there  the  defendant  is  described  by  four  names,  and  it  is  consequently  ir- 
io  tboiom  regular,  as  it  might  be  inferred  that  another  person  was  jointly  indebted  with 
of — .being the  defendant  to  the  plaintiff.  The  substance  of  the  deposition  is  likewise 
the  amooni  invalid,  as  it  is  alleged  that  the  debt  arose  in  respect  of  the  defendant's  sub- 
ffV^  '^^'h°  "^'P^i^'^  "3  ^  member  of  a  certain  reading  club;  for  the  breach  of  sach  an  a* 
^^Ij'^p Agreement  does  not  entitle  the  plaintiflfto  arrest  the  defendant.  Rule  absolute. 
E.  J.  for hia  See  3  Burr.  1447,  IG87. 

aobaerip  ■ 

tionaamem  Hi)  Perfect  in  itself. 

ber  of  a  cer  1 .  Heathcote  v.  GosLiN,  T.  T.  1 7sO,  K.  B.  2  Stra.  1 157 ;  S,  C.  7  Mod.  3S6. 
•'""Jab  ac  '^^  affidavit  staled,  that  the  defendant  had  borcowed  2000/.  of  the  plain- 
cording  to  ^'^  ^^  bottomry,  ''which  money  is  now  due  and  owing  to  this  deponent,  by 
the  ralea  Bl  virtue  of  the  said  bond,  as  thereby  may  appear.^'  It  was  objected,  on  behalf 
rmlationa  of  the  defendant,  that  the  affidavit  was  defective,  as  the  whole  of  the  debt 
otthe^^  .  "^*S^^  h^ve  been  paid,  and  a  separate  receipt  taken  for  the  amount,  jet  oa 
""?^'"  "  the  face  of  the  bond  the  whole  would  appear  unliquidated.  The  Court  con- 
j*jj,,^'"currcd  in  this  suggestion,  and  the  plaintiff  offered  a  suplimental  affidavit,  but 
and  form.  ^^®  Court  refused  to  receive  it,  for  the  statute  requires  a  positive  verification 
of  the  debt  prior  to  suing  out  the  process.  The  defendant  was  discharged  on 
The  Bifida   common  bail. 

vit  most  be  perfect  in  irseir,  and  not  refer  to  oiher'decamenie;  ihos  where  it  atated  ibat  the  defaodant 
had  borrowed  2000/.  of  the  plaintiff'  on  bottomry,  **  which  money  was  then  dae  and  owing  to  the  de- 
ponent by  firine  of  a  certain  bond,  as  thereby/  might  appear,"  ii  wai  holden  bad; 

lhat"'ihf*dS  **•     Walrond  v.  Fransham,  H.  T.  1744,  K.  B.  2  Stra,  1219. 

fendant  u  -^^  executrix  swore  that  the  defendhnt  was  indebted  to  her  testator  in  a 
indebted  to  named  sum,  as  appeared  by  his  books  Tbe  affidavit  was  held  insafficient,  and 
deponent  in  common  bail  ordered. 

a  named  3.  Swarbreck  v.  Wheeler,  M.  T.  1758,  C.  P.  Barnes,  100, 

DeTi^'bv  hia  '^^^  affidavit  to  hold  to  bail  was  made  by  a  third  person,  it  stated  that  the 
booka.  defendant  was  indebted  to  lh«  plaintiff  in  500/.  « as  appears  by  a  stated  ac- 
Or  as  ap  count  attested  by  the  consul  at  Oportoi"  upon  which  the  defendant's  coun« 
pearaby  an  sel  obtained  a  rule  to  show  caune  why  a  common  appearance  should  not  be 
aeconnt  ata  entered,  on  the  ground  that  the  affidavit  was  insufficient;  but  upon  the  defect 
tedbe  being  supplied  by  a  supplementarv  deposition  that  the  defendant  had  ac- 
wtti-       knowfcdgcd  the  accuracy  of  the  sJaicd  account,  the  Court  discharged  the  rule. 
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4.  Jenrings  v.  Martin,  M.  T.  1763,  K.  B.  3  Burr.  1447.  L  ^85  | 
A  rule  was  obtained  to  show  cause  why  the  defendant  should  not  be  dis-  ^'  ^  "P 

charged  on  common  bail,  the  plaintiff's  affidavit  being  defective,  as  it  n*®''®*/ J^r^njen*** 
stated  that  the  defendant  was  indebted  to  him  in  a  named  sum,  '^  as  appears  bearing 
by  an  agreement  bearing  date  on,"  4^c.     It  was  contended  that  it  was  a  gen-  date  &c, 
eral  principle  that  the  affidavit  should  be  perfect  in  itself,  and  not  refer  to  facta 
to  be  ascertained  from  cpllateral  sources.     (1  Wils.  121.  299.)     Per  Mans- 
field, C.  J.     As  this  is  a  settled  point,  it  must,  of  course,  be  adhered  to;  but  I 
own  I  am  not  satisfied  with  the  reason  of  it ;  for  if  the  party  swears  positively 
that  the  defendant  is  indebted  to  him  in  a  named  sum,  his  adding  words  of  ref- 
erence cannot  excuse  him  from  the  penalties  of  perjury  if  it  be  untrue.     But 
Mr.  Justice  Deniaon  observed,  that  vast  numbers  of  such  affidavits  had  been 
rejected,  and  the  defendants  had  always  been  discharged  on  common  bail 
when    the  depositions  were  only  expressed  in  terms   of  reference.     Rule 
absolute. 

5.  Bright  v.  Furrier,  E.  T.  1765,  K.  B.  3  Burr.  1687.  ^^  ^ 

To  an  action  on  a  bill  of  exchange,  a  motion  was  made  that  the  defendant  p^^^l^^  ^ 
should  be  discharged  on  common^bail,  as  the  affidavit  only  stated,  ^^  as  appears  i\\\  ^f  ^^ 
by  a  hill  of  exchange,"  &c.     The  Court  made  the  rule  absolute.  change; 

6.  Powell  v.  Porthercii,  T.  T.  1787,  K.  B.  2  T,  R.  56.  Or  as  ap 
The  affidavit  alleged  that  the  defendant  was  indebted  to  the  deponent  a  cer-  P®*"  ^y 

tain  sum,  "  as  appears  by  the  master's  allocatur.^*     The  Court  discharged  the  |gr',""tea 
defendant  on  common  bail.  tur; 

7.  Williams  v.  Jackson,  H.  T.  1790,  K.  B.  3  T.  R.  575. 

The  affidavit  was  in  these  words:  ^^  J.  J.  is  justly  indebted  unto  this  depo-Or  as  ap 
nent  in  the  sum  of  20/.  and  upwards,  according  to  the  bill  of  this  deponent  de-  pears  by  a 
livered  to  the  said  J.  J.  which  is  for  work  and  labour,"  &c.    The  Court  were  *»"*  ^*'^'y'*'^ 
clearly  of  opinion  that  the  debt  was  not  positively  sworn  to,  and  discharged  the  J^fg^J^n^, 
defendant  on  common  bail. 

8.  Tribe  and  others  v.  Pratt,  H.  T.  1742,  C.  P.  Barnes,  91.  oy    h  n 

One  of  several  assignees  of  a  bankrupt  made  an  affidavit  that  the  <5e^end- ^^^j^  jj_ 
ant  was  indebted  to  the  plaintiffs  in  1300/.  '^  as  appeared  by  an  account  under  one  of  aeva 
the  bankrupt's  hand."     Upon  the   production  of  this  deposition,  it  was  con-ral  auiga 
tended  that  the  account  referred,  to  by  it  was  not  annexed  or  adduced;  that  as  •«••  of  a 
the  bankrupt  was  living,  and  under  the  control  of  the  assignees,  he  ought  to  Jja"kropt 
have  joined  in  the  affidavit;  and  that  the  deponent  who  actually  made  it  ^^^^il^^S^^^ 
not  swear  that  he  believes  the  sum  to  be  due.     The  Court  being   of  opinion  coontandar 
that  a  more  positive  affidavit  was  necessary,  unless  it  could  be  shown  that  the  the  bank 
bankrupt  had  refused  to  make  one,  made  the  rule   absolute   for  entering  com-  rnpi'a 
mon  appearance.  band." 

(C)  Exception  to  the  rule  that  the  affidavit  must  be  positive.  *•  ' 

1.  Barclay  et  al.  assignees  v.  Hunt.  M.  T.  1766,  K.  B.  4.  Burr.  1992,  S. 

P.  ToNNA  V.  Edwards,  H.  T.  1768,  4  Burr.  2283.  it  i«  raffi 

In  an  action  by  the  assignees  of  a  bankrupt,  they  swore  that  the  defendant  cient  if  the 
was  indebted  in  these  words:  **  as  appears  to  these  deponents  by  the  last  ex-*»*iU"««  ®f 
amination  of'the  bankrupt,  and  as  these  deponents  verily  believe."     And  they  ■  *>*"»""P* 
deposed  that  they  themselves  had  not  received  the  debt,  or  any  part  of  it,  and  ^^^  ^^^  ^^ 
that  they  believed  it  to  be  still  due.    An  bbjection  was  taken  to  its  sufficiency,  hia  belief; 
and  a  motion  made  to  discharge  the  defendant  on  filing  common  bail;  but  the 
Court  af\er  taking  time  to  consider,  was  decidedly  of  opinion  that  the  affidavit  Or  a*  ap 
was  sufficiently  positive,  for  it  observed,  thai  they  ought  never  to  lay  down  a  peara  by 
principle  to  be  construejd  so  rigidly,   as  to  put  unreasonable  difficulties  in  the  ^^®  ^^^^ 
way  of  suitors,  and  render  them  subject  to  even  greater  inconveniences  ihanf'^J^*      . 
the  rule  itself  was  intended  to  avoid.  joining  an 

2.  Swayne  v,Crammand,  H.  T.  1791,  K.  B.  4  T.  R.  176.  allegation 

Three  assignees  of  a  bankrupt  brought  an  action   against  the  defendant  to  of  the  aa 
recover  a  debt.     One  ofthem  made  an  affidavit  that  the  defendant  was  indebt- •JSJ®®'"  he 
•d  to  the  plaintiff  for  goods  sold,  as  appeared  by  the  bankrupt's  books,  and  as  "**  * 
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the  deponent  believed.  On  an  objection  being  made  to  discbarge  the  defen- 
dant out  of  custody,  the  Court  held  the  affidavit  sufficient,  and  refused  the 
motion. 

3.  Lowe  v.  Farley,  H.  T.  1819,  K.  B.  1  Chit.  Rep.  92. 

The  latter       In  an  action  by  the  assignees  of  a  bankrupt,  the  affidavit  appeared  to  have 

,aTerment  18  Ijqqq  made  bj  a  clerk  of  the  bankrupt,  and  stated  that  "  the  defendant  was  in- 

easentia  .     jg^^g^j^  ^s  appeared  by  the  bankrupt's  books."     A  rule  was  obtained  for  the 

defendant's  discharge  on  tiling  common  bail,  as  the  affidavit  did  not   contain 

an  averment  of  the  deponent's  belief  (hat  the  debt  was  due.     Rule  absolute. 

4.  Sheldon  v.  Baker,  H.  T.  1786,  K.  B.  1  T.  R.  87.   S.  P.  Mackbnsib  v. 

MScKENsiE,  M.  T.  1786,  K,  B.  id.  716. 
An  ezectt        '^^  executor  of  W.  S.  brought  an  action  against  the  defendant  to  recover 
tor  or  Bd     ^  ^^^^  ^ue  to  his  testator.  The  affidavit  was  expressed  in  the  following  words: 
minutrator  '*  That  the  defendant  is  justly  and  truly  indebted  unto  this  deponent  as  the  sole 
■wear  executor  of  W.  S.   in  1000/.  and  upwards,  for  money  had  and  received  by  the 

ing  10  be     defendant  as  receiver  of  the  rents  and  profits  of  the  said  W.  S.  deceased,  as 
cTenL  "      appears  to  this  deponent  to  be  the  true  balance  upon  the  said  defendant's  stew- 
ardship account  by  him  delivered  to  this  deponent,  as  executor  of  the  said  W. 

5.  and  from  the  several  articles  of  disbursment  therein  contained  having  been 
carefully  examined  with  the  vouchers."  The  deponent's  belief  of  the  truth 
was  not  subjoined.  Per  Car,  The  cases  of  assignees,  executors,  &c.  are  ex- 
ceptions to  the  general  rule,  that  the  affidavit  must  be  positive;  in  such  instan** 
ces  if  he  swears  that  he  believes  the  statement  to  be  true,  it  is  as  much  as  can 

[  387  1  ^c  required,  because  the  transactions  which  in  general  give  rise  to  such  claims 
are  not  usually  within  his  own  immediate  cognizance.     The  deponent's  belief 
Bat  an  affi  should  have  been  added ;  as  that  allegation   is  omitted,  the   defendant  must 
davit  by  an  be  discharged .     Rule  absolute. 

•"catoj  of  5.  RowNEY  V.  Dean,  T.  T,  1815,  Kxch.  1  Price.  402. 

t  L.  .  *  Cause  was  shown  against  a  rule  obtained  for  delivering  up  the  bail  bond 
tor  as  ap  K^^^^  hy  the  defendant,  on  an  objection  of  insufficiency  in  the  affidavit  of  debt, 
peAffl  Trom  wherein  it  was  sworn  by  the  plaintiff,  that  the  defendant  was  indebted  to  the 
a  fltatement  plaintiff  as  executor,  &c.  '^  as  appears  to  this  deponent  from  a  statement  made 
made  from  from  the  books  and  accounts  of  the  said  M.  Dean,  deceased,  by  W.  K.  an  ac- 
**'^^®^'  .  countant  employed  by  this  deponent  to  investigate  the'same,  as  this  deponent 
by  an  ae  ^^^^^Y  believes."  It  was  submitted  that  the  plaintiff,  in  his  character  of  execu- 
coontant  ^^^y  should  be  permitted  to  depose  to  a  debt  due  to  his  testator  in  the  most  cau- 
employed  tious  manner.  And  the  Court  ruled,  that  an  affidavit  in  the  preceding  terms 
t>y  the  de    was  insufficient  to  hold  the  defendant  to  bail. 

ponent  is     5.  Bland  v.  Drake,  H  T.  1719,  K.  B.  I  Chit  Rep.  165.  S.  P.  Cass  v.  Levt, 

sofficient.         j^    3  Q  Y   R.520.  Knight  v.  Kbyte,  E.  T.   1801,  K.  B.  1  East,  415, 

Ana^ent         ^'^®  ^-  ^'^"^  Turner,  H.  T.  i8l9.  K.  B.  I  Chit.  Rep.   158. 

twearinc  to      -^  ^^^^  ^^^  been  obtained  to  shew  cause  why  the  defendant,  on  filing  com* 

belief  wbeiinion  bail,  should  not  be  discharged  out  of  custody,  the  affidavit   being   sworn 

his  princi    by  a  third  person,  who  only  deposed  to  his  belief  in  the  following  manner;  that 

pal  is  resi    "  the  defendant  was  indebted  to  W.  B,  the  plaintiff,  on  a  judgment  recover- 

dent  10  a     ed  in  a  colonial  court  against  the  said  defendant;"  adding,  "  that  the  judg- 

counfry  ifl    ^^^^  w«9  8^*'^  *"  force,  unpaid  and   unsatisfied,  as  deponent  verily  believ- 

tafficient*  ed."     Per  Best,  J.  If  it  were  to  be  hpldcn  that  the  present  affidavit  is  ijnsuf- 

ficient,  the  defect  could  not  be  supplied;  for  if  any  agent  here,  whose  principal 

r  388  1  '^  ^hroad,  swears  that  he  believes  the  debt  to  be  due,  it  is  the  highest  evidence 

*"  -'  of  the  existence  of  a  debt  which  the  nature  of  the  transaction   will  admit.     It 

would  be  an  exceedingly  mischievous  doctrine  to  lay  down,  that  such  affidavits 

are  insufficient.     It  was  afterward'^  observed  by  the  Court,  that  the  deponent 

*  Where  an  ngent  making  an  affidavit  swears  positively  to  the  different  fact*,  the  absence 
of  the  creditor  from  this  country  need  not  be  nlleged,  Knigh*.  v.  Keyte.  1  East,  415;  nor 
need  the  afllidaTit  declare  his  means  of  knowing  the  facts  aworn  to;  Picters  v.  Lnytjes,  I 
B.  4r  P.  1;  Andrioni  v.  Morgnn,  4  Tannt.  231 ;  Lee  v.  Sell  wood,  9  Price,  S2S.  The  abore 
exceptions  we  the  ne  plus  ultra\  o(l)er  cases  standing  In  pari  ratione  require  the  same 
relaxation  of  the  general* practice,  and  mast  be  governed  by  similar  rales,  Ses  Petersdorff 
An  Bail,  145. 
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had  not  sworn  merely  to  belief,  but  hsd  in  positive  terms  stated  that  the  debt  WhaD  the 
was  subsisting.  He  had  taken  upon  himself  to  swour  positively  that  the  money  f*°'?  ^  " 
18  sill!  due.     See  Van  Morsell  v.  Julian,  1  Wils.  2.31.  ^^  lYom 

7'  HoBsoN  AND  ANOTHER  V.  Camfbell,  T.  T.  1789,  K  B.  1  H.  Bl.  245.      iho  nonpay 
An  affidavit  to  hold  to  bail  stated,  that  the  defendant  was  indebted  to  the  meni  of 
deponent  in  the   sum  of  17,000/.   and    upwards,  principal  and  interest  upon  bills  in  Tn 
certain  bonds,  stating  the  dates,  p&rties,  and  sums,  the  conditions  of  which  ^'^7* '''!"" 
bonds  were  for  the  payment  of  certain  bills  of  exchange  drawn  in  England  on  ^^^  party  to 
A.  in  the  East  Indies,  in  case  they  should  be  returned  to  England,  protested  g^ear  that 
for  non-payment;  and  then  stated  that  none  of  the   said  bills  of  of  exchange  they  wore 
were,  to  his  (the  deponent's)  knowledge  or  belief,  paid  in  India,  but  that  such  not  paid  to 
bills  were  respectively  protested  in  India  for  non-acceptance,  and  that  the  ^he  depo 
same  were  then  unpaid.     To  this  affidavit  it  was  objected  that  it  was  insufficient "®"'  'ledffo 
as  it  only  averred  the  knowledge  and  belief  to  the  plaintiff,  and  that  by  the  ^^^  belief 
condition  of  the  bond  ihe  bills  were  to  be  returned  protested  for  non-payment,  in  India  or 
but  the  affidavit  staled  them  to  be  returned  protented-for  non-acceptance.  The  elsewhere 
Court  were  of  opinion  that  the  affidavit  was  sufficiently  positive,  as  far  as  it  bat  that 
stated  the  knowledge  or  belief  of  the  deponent  that  the  bills  were  unpaid,  for^^®^  ^^J^ 
a  more  positive  allegation  is  not  requisite  where,  from  the  nature  of  the  ques-fj^  non*-ac 
tion,  the  party  caaonly  have  grounds  of  belief,  and  cannot  make  a  distinct  as-eeptAoce  in 
aertion.     But  from  the  condition  of  the  bonds  set  out,  it  appeared  that  the  affi- India,  and 
davit  introduced  another  term  into  them,  namely,  that  of  the  bills  being  returned  "till  onpaid, 
protested  for  non-acceptance,  which  was  a  material  variance,  and  rendered  the  }J^,*?*'i^i*',' 
affidavit  bad.     But  in  this  case  the  Court  would  have  allowed  a  supplementary  j"^p*„^„j  \' 
affidavit.    .  admitted,  it 

8.  Malling  v.  BucKHoLTZ,  E.  T.  1814,  K.  B.  2  M.  4r  S  563.  most  be  his 

The  defendant  had  been  holden  to  bail  in  trover  under  a  judge^s  order,  foun-  own  sab 
ded  on  an  affidavit  which  stated  that  the  defendant  had  converted  the  property  """f*^' P*' 
to  his  own  use,  '' as  appears  by  the  books  of  accounts  of  VV.  and  others,  **th!'iroihor 
this  deponent  believes."     The  Court  made  a  rule  absolute  for  discharging  the^he  fadg 
defendant  on  common  bail;   I^ird  Ellenborough,  C.  J.  observing,  that  if  the  stated,  and 
matter  of  the  affidavit  be  vouched  by  reference  only  to  documents,  and  by  the  not  a  belief 
voucher  and  substantive  belief  of  the  party  who  deposes,  the  Court  would  not  drawn  fiom 
be  inclined  to  act  upon  it.  '.*'^  '75°® 

9.  LovEVhsv  V.  Basset,  T.  T.  1749,  cited  by  Mr  Ford  in  Van  Morsell  v.  *„«"?•>€ " 

Julian,  K.  B.    I  Wils.  231.  The  assign 

The  assignee  of  a  bond  swore  that  the  obligor  was-indebted  in  90/.  for  prm-'ee  of  a  debt 
cipal  and  interest  upon  the  bond,  as  he  believed,  and  held  sufficient.  ">"y  •wear 

10.  W.  Cresswell  v.  Lovell  and  another,  M.  T.  1799,  K.  B.  8T.R.  418.*®  *'«*^«''5 
An  affidavit  to  hold  to  bail  stated,  that  this  deponent  verily  believes  that   I  ^^^  J 

Lovell  is  indebted  to  one  W.  C.  in  a  certain  sum,  as  indorsee  of  four  several  facu^M^tro 
bills  of  exchange,    accepted  by  the  said  defendants,  and   drawn  by  the  defen- ^iihin  ti,^ 
dants  on  one  J.  C.  the  payment  of  which  was  refused  by  the  acceptor;   and  knowledxo 
further,  that  the  defendants,  hieing  so  indebted,  the  said  W.  C.  did  on,  ^c.  ofhisprin 
duly  assign  his  interest  in  the  said  debt  so  due  on  the  said  hills  to  this  deponent,  ^'Pp'  ^'  ^^ 
and  which  said  bills  of  exchange  are  now  in  the  custody  of  this  deponent;  and  u".'?!*!,*-,^ 
further,  that  subsequent  to  the   assignment  from  the  said  W.  C.  to  him,  thiSg^^^f  p^g^ 
deponet,  he,  the  deponent,  hath  assigned  two  thirty  parts  or  shares  of  his  inter-  lively  to  all 
est  of  the  said  debt  to  J.  J.  and  T.  H.  &c.     And  further,  that  he  hath  not  re-faeisof 
ceived  any  part  of  (he  said  sum  on  the  said  bills,  nor  have  the  said  W.  C,  F.  which  he 
F.,  or  T.  ri.,  to  the  knowledge  orbelief  of  this  deponent,  and  that  the  said  de-  "  ^^^"'Jj 
fendants  are  now  indebted  unto  this  deponent,  and  the  sard  F.  F.    and  T.  H.  ^^S**'****  • 
as  assignees  as  aforesaid,  concluding  with  negativing  any  tender  to  the  depo- 
nent in  bank  notes,  or  to  the  parties  interested,  to  the  best  of  his  knowledge  and 
belief   On  a  rule  to  shew  cause  why  the  defendant,  on  filing  common  bail, 
should  not  be  discharged   out   of  custodv.     Per  Cur.     If  the   person   who  is 
benencially   mtercsted  in   the    notes,  and  in  whose  po^ses-sion  they  now  are, 
swears  positively  as  to  those  facts  which  are  within  his  knowledge^  and  to  the 
best  of  his  belief  as  to  the  rest,  it  is  sufficient,  though  affidavits  lo  hold  to  bail 
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must  in  general  be  positive;  yet  the  courts,  from  necessity,  have  relaxed  the 
rule  in  the  instance  of  assignees  of  bankrupts  and  executors,  who  are  only 
required  to  swear  to  the  best  of  their  knowledge  or  belief. — Rule  discharged. 
The  assig  ^See  4  T.  R.  2  B.  &  P.  353;  and  as  to  the  legality  of  the  assignment  of  choses 
nee  matt    \{  action  in  general,  Chitty  on  bills,  69.  6th  edit. 
The  deb''  1 1.  Mann  v.  Sheriff,  H.  T.  IfaOl,  B.  P.  2  B.  ^  P,  365. 

has  not  '^^^  deponent  alleged  that  the  defendant,  "  at  the  time  of  making  the  as- 

been  paid  signment  hereafter  mentioned,  was  justly  and  truly  indebted  to  the  plaintiff, 
between  kc."  but  did  not  proceed  to  aver  that  he  was  indebted  at  the  time  of  making 
the  lime  of  the  affidavit.  The  omission  was  held  fatal;  and  LoYd  Eldon,  C.  J.  remarked, 
makmg  ibe  ^^^^  |^^  affidavit  on  such  a  debt  ought  not  to  leave  it  open  to  be  inferred  that  the 
and  ihe  na  demand  has  been  satisfied  between  the  interval  that  has  elapsed  from  the  peri- 
tignmcnt.*  od  of  granting  the  assignment  to  (he  time  of  making  the  affidavit.  Such  an 
[  390  ]  inference  should  be  repelled,  by  expressly  negativing  that  any  thing  has  been 
AlihoDgh     paid  to  the  deponent  posterior  to  the  assignment.  • 

wnal.  ibe  12.  Ryland  v.  Ki.ng,  H.  T.  1817,  C.  P.  I  B.  Moore,  25. 

^^^"T®"^       The  plaintiff,  as  assignee  of  a  bond,  deposed  that  the  defendant  was  indebt- 

The  Miiiffn  ®^  ^^  ^*  ""^  ^'   ^'  *"  ^^®  ^^^  ^^  3000/.  for  principal  and  interest,  due  on  a 

ee  and  ob  bond,  bearing  dale,  Stc.  and  entered  into  by  the  defendant  to  B.  &.  S»  B.  in  the 

ligoe  pr  A  penal  sum  of  6000/.  and  which  bond  had  been  duly  assigned  io  deponent,  and 

bond,  are  that  no  lender,  ^c.  had  been  made.     Pir  Cur,  Although  it  is  usual  for  an 

notabiio  affidavit,  yet  the  deposition  of  Ihe  assignee  being  positive^  the  informality  is 

lately  no  ^idcd. 

SaTrnff'^Oli  0^)    MuST   BE  EXPRESS,  CERTAIN,   AND  EXPLICIT. 

promSeii  I.  Cope  v.  Cooke,  M.  T.  1780,  K.  B.  2  Doug, 467. 

generally.*'      The  affidavit  .stated  '^that  the  defendant  was   indebted  to  the  plaintiff  in 
ianoisoffi  200/.  upon  promises."     The  Court  considered  this  affidavit  too  general,  but 
«ientjj  ex   refused  to  allow  the  defendant  the  costs  of  the  application. 
Orliiiing  ^-  CpoKE  v.  Dobree,  E.  T.  1788.  C.  P.  I   H.  Bl.  10. 

that  the  de  ^'^  ^^  affidavit  deposing  that  the  defendant  was  indebted  to  the  plaintiff*'  in 
fendant  ifl  the  sum  of  500/.  and  upwards,"  it  was  objected  that  Ihe  deposition  had  not 
indebted  in  disclosed  how  the  debt  had  arisen;  the  Court  considered  the  omission  fatal, 
a  certain     ^^^  discharged  the  defendant  on  common  bail. 

•h^wiHr  ^-  BROKER  V,  Friend,T.  T.  1750,  C.  P.  Cited  in  Archer  v.  Elland.  Say.  109. 
how  the  ^^^^  affidavit  alleged  that  the  defendant  was  indebted  to  the  plaintiff  in  the 

debt  arose;  sum  of  200/.  upon  breach  of  articles;  but  no  particular  breach  of  the  stipulation 
Or  in  so      was  shown.     The  affidavit  was  on  this  ground  holden  insufficient, 
mnch  upon  4  Archer  v.  Ellard,  T.  T..  1754,  C.  P.  Sayer.  109. 

articles*  ^^^  ^"''*  ^^^^  oction  be  brought  upon  a  bond  for  the  payment  of  money,  it 

Or  npon  a  ^^  "^^  enough  that  the  affidavit  for  holding  to  special  bail  state  Ihe  penalty  of 
bond  for  the  bond,  but  it  must  likewise  explicitly  show  the  sum  due  upon  the  instrument 
perform       for  principal  and  interest. 

ance  of  cor  5.  SxiNTON  v.  Hughes,  M.  T.  1794,  K.  B.  6  T.  R.  13. 

oTopon  an  ^"  affidavit  to  hold  to  bail  slated,  that ''  the  defendant  is  indebted  io  the  de- 
acreement  P^'^^'^^  '"  ^^-  under  a  certain  agreement  in  writing,  dated,"  ^c.  by  which  the 
not  show  defendant  agreed  to  forfeit  the  sum  of  50/.  A  rule  was  obtained  to  show  cause 
ing  how  it  why  the  tic  diam  part  of  the  writ  should  not  be  struck  out,  and  the  defendant 
was  infring  discharged  on  common  bail.  Per  Cttr.  This  is  in  the  nature  of  a  contract  for 
^°*  stipulated  damages;  the  plaintiff  should  have  shown  the  breach  of  the  agree- 

ment, and  having  omitted  to  do  so,  the  defendant  must  be  discharged  out  of 
custody  on  filing  common  bail;  but  striking  out  the  oc  eliam  part  of  the  writ  is 
f  391   J    unnecessary.     As  to  the  difference  between  stipulated  damages  and  a  penal- 
Demands    ty,  see  Holt,  N.  P.  Rep.  45.  n. 

owing  10  G.  F0W1.ER  V.  Morton,  M.  T.  1799,  C.  P.  2  B  B.  &  P.  84. 

ihKt  plain  ^"  *  *^"*^  ^"  ^^^^  ^^^^  ^^^  ^**®  defendant  should  not  be  discharged  oat  of 
liffs  connot  *  The  iHoal  precitce  in  cases  where  the  action  is  opon  s  bond  is  for  (he  obligee  and  as- 
be  included  signee  10  join  in  on  atT.daTtt,  stating  the  execalion  and  nssifrnnnent  of  the  insiroment,  and 
in  the  same  the  amount  then  doe  for  principal  and  interest.  PetecsdorfT  on  Tail,  147;  Form  Tidd*s 
affidavit,      App.  09.  &thedit. 
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eofltody  on  entering  a  common  appearance,  it  appeared  (hat  the  af&davit  of 
debt,  after  stating  the  circumstances  under  which  (he  debt  accrued,  concluded 
**bj  reason  whereof  the  defendant  stands  indebted  in  a  certain  sum,  which  heQ  ^^  ^  ^^^ 
bath  refused,  and  still  refuses  to  pay."     In  support  of  (he  rule  it  was  urged,  ance  of  ac 
tbal  the  debt  was  not  aworn  to  positively,  on  account  of  the  words  ^'by  rea-  cooaia  be 
won  whereof."    In  which  opinion  the  court  concurred,  and  made  the  rule  ab-  tween  the 
■olute.  E»ri»«f-    • 

7.     PoLr.BRi  ¥,  De  430UZA,  M.  T.  18  M ,  C.  P.  4  Taunt.  154.  wotda'Ma 

The  aflidaTit  to  hold  to  bail  was  objected  to  as  it  merely  stated  that  defend- q^i^.^,  ^ 
ant  was  indebted  to  L.  P,  in  a  specified  sum  on  the  balance  of  accounta  be-  warded, 
tween  the  parties,  without  showing  on  what  account  it  was  due.     A  rule  nisi asd  cosu 
was  obtained  to  cancel  the  bail  bond,  and  afterwards  made  absolute.  On  Moult-  *"<>  expent 
by  ▼.  Richardson,  2  Burr,  1033,  being  quoted,  the  Court  said  that  there  °>ust^J^^|f^ 
be  gross  inaccuracy  in  the  report  of  that  case.  ed  "  are 

8.     Jbnkii^  v.  Law,  H.  T.  1799,  C.  P.  1  B.  &  P.  365.  taffioivotly 

This  affidarit  described  the  debt  as  for  '^damages  awarded,  and  costs  and  certain, 
expenses  taxed  and  allowed."     In  support  of  a  rule  nisi  for  defendant's  ^^Xnjuitly 
charge,  on  entering  a  common  appearance,  it  was  contended  that  it  did  not  ap-  instead  of 
pear  from  the  affidavit  that  the  award  and  taxation  had  been  made  by  compe-  U  justly 
tent  authority.     8ed  Per  Cur.  We  think  that  word  '^awarded"  must  betaken  indebted, 
in  its  legal  sense;  and  the  affidavit^  on  the  whole,  sufficiently  discloses  a  cause  ^ji*^^*^.^* 
of  action.-R«le  discharged.  Sj^uthig 

that  defend 

(E)  Must  bb  intellioiblk.  ant  is  in 

1.     Reeks  v.  Groneman,  H.  T.  1764,  C.  P.  2  Wils.  224.  <le5ied  in 

The  affidavit  stated  that  Fidocus  Groneman  in  justly  indebted  to  this  depo- 1^*1^"^  ^^ 
Dent  in  the  sum  of  12/.  16s.  Sd,  for  lodgings  and  necessaries  found  and  provi-        hadT^ 
ded  by  this  deponent  for  the  said  Fidocus  Groneman ;  it  was  objected  that  this  m,^  receir 
was  no  deposition  as  to  the  existence  of  the  debt,  it  being  said  that  the  defen-ed  of  the 
dant  til  justly  instead  of  is  justly  indebted;  and  after  cause  shown  against  the  deponent, 
m)m^  ^he  defendant  was  discharged.  ^^t'^V^v 

2,     Champion  v.  Gilbert,  T.  T.  1765,  K.  B.  4  Burr.  2127.  Aai  not  ec 

The  words  of  the  affidavit  were,  'Uhat  the  defendant  is  justly  and  truly  in-  counted. 
debted  to  this  affirmant  in  the  sum  of  5000i.  for  so  much  monev  had  and  re-    r  392] 
ceived  of  this  affirmant,  and  for  which  he  has  not  accounted."     The  Court  Bot  the  im 
held  that  these  last  words  rendered  the  deposiiion  not  positive;  and  the  defen- proper  in 
dant  was  accordingly  discharged  on  common  bail.  aeriion  of 

S.     Imlay  v.  Ellesfew,  T.  T.  1802,  K.  B.  2  East,  46S.  M^d'^bi^d' 

A  role  was  obtained  to  show  cause  why  the  defendant  ihould  not  be  dis- 1^^^^  ^f 
charged  out  of  custody  on  filing  common  bail,  on  the  ground  that  the  affidavit  iinmnified 
of  debt  was  argumentative.  It  stated,  *<that  the  defendant  was  indebted  to  the  will  not  vi 
plaintiff  in  a  certain  sum,  being  the  value  of  goods  (specifying  them)  deliver-  tiaie; 
ed  by  the  plaintiff  to  the  defendant,  to  be  by  him  carried  and  delivered  to  J.  ^'  if  words 
W.  for  the  use  and  on  the  account  of  the  plaintiff.     Per  Cur.  The  affidavit  >8  "eLiuilf* ia 
sufficient,  although  the  term  ^'indebted''  is,  with  reference  to  the  nature  of  thoiro^jQCMt 
transaction,  an  untechnical  expression.     The  affidavit  shows  that  the  plaintifTnot  varjiog 
has  been  injured  to  the  amount  sworn  to,  and  that  word  is  merely  used  to  ex- the  lenaey 
press  the  amount  of  the  damnification.     Rule  discharged.     See  O^Mealy  v.  p^  render 
Newell,  8  East,  J564.  '"t  ™*  •» 

4.  HuoBBs  V.  SuTTOM,  M.  T.  1814,  K.  B.  3  M.  &  S.  178.  which  wse 
On  an  application  to  set  aside  a  bail  bond,  it  appeared  that  the  affidavit  al-  before  intal 

leged  "that  Kandle  Sutton,  the  defendant,  is  indebted  to  the  plaintiff  for  money  ligiblo  and 
paid  and  laid  out  to  the  use  of  the  said  Randle  Jackson."    Per  Cur.     The'hioJnte 
word  Jackson  is  superfluous,  and  unconnected  with  any  former  part  of  the  de-^^^  '^^ 
position;  it  cannot  vitiate. — Rule  refused.  tIiiiT«  re 

5.  Bland  v.  Drake,  H.  T.  1819,  K.  B.  1  Chit.  Rep.  166.  j^ied! 
The  affidavit  in  this  case  was  made  by  a  third  person,  and  stated  that  the  q,  wbera 

defendant  was  justly  and  truly  indebted  unto  the  plaintiff  in  the  sum  nf,  &c.  the  aflida 
upon,  and  by  virtue  of  a  judgment  of  the  Supreme  Court  of  Judicature,  in  vii  00a 
VOL.   I.  35 
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tains  a  posi  and  for  New  South  Wales,  recovered  by  the  plaintiff  against  the  defendaBt| 
tive  ^ver  which  said  judgment  is  still  in  force,  unpaid,  and  unsatisfied,  ''as  the  deponent 
nient  that  verily  believes."  Per  Cur,  The  affidavit  contains  a  positive  averment,  that 
ihe  defend  jj^^  defendant  is  justly  and  truly  indebted  toihe  plaintifT  on  the  judj^oient. 
Jy  indebted '^'^^  words  "which  judgment  remains  in  force  unpaid  and  unsatisfied,"  ixoflira 
to  \he  plain  ^^^  sentence  unconnected  with  the  previous  positive  averment^  that  the  mo- 
tifToD  a      ney  is  due. 

jadgment  recovered  in  a  colonial  coort  in  a  aal)4nquent  allegation  tlm*  if  u  in  force  tod  onpaid  ai  de- 
ponent believeM^  does  not  invalidate. 


Bemb.   An  6.     Anon,  M.  T.  1813,  K.  B.  1  Chit.  Rep.  660,  note. 


tary  public  *^*^^  been  duly  sworn  to  interpret,"  but  it  did  not  aUjege  "that  he  had  inter- 

waa  8WQ.rQ  preted. 

10  inter  ' 

pret"  ia  saf  (F)   MtJST  BE  SINGLE. 

ficieni  with  |       Crokb  v.  Davis,  M.  T.  1770,  K.  B.  6  Burr.  2690. 

that"*  he'°^      The  affidavit  to  hold  to  bail  was  on  one  stamp,  and  joined  together  a  debt 

had  inter     ^^  bond  for  800/.  und  an  assumpsit  for  150/.     It  was  objected,  that  if  such  a(^ 

prated.'       fidavit  were  received  the  practice  would  lead  to-  frauds  on  the  stamp  dutiesi 

Debt  Hnd     and  might  possibly  operate  as  a  vexatious  and  oppressive  mode  of  proceeding 

assumpsit  to  the  defendant.     The  Court  ordered  the  defendants  to  be  dischared  in  both 

eannot  be    actioQg.  {^^^  ^j^  i^^^^  lay  much  stress  upon  the  objection  of  its  being  a  fraud  oo 

iliTaffida    ^^^  stamp  duty. 

^it.  2.     GiLBY  v,  LocKYER,  T.  T.  1779,  K.  B.  1  Doug.  217,  S.  P.  HwuLJiifF  v. 

f  383  1  Johnson,  4  T.  R  695. 

On  a  motion  to  set  aside  the-  proceedings  in  a  caase'for  irregularity,  it  ap- 
On  a  caoae  peared  that  the  defendant  and  two  other  persons  had  been  held  to  bail  ia 
of  action  a  separate  actions  upon  one  afiidavit.     Fer  Cur,     We  are  of  opinion,  that  the 
*?'??'^®^"' practice  of  inserting  more  than  one  defendant  in  the  same  affidavit  has  pre- 
defendaota.  ^^il^^>  ^^  ^^^  been  without  our  sanction  or  knowledge,  as  we  decidedly  disap- 
prove of  it,  and  consider  it  as  contrary  to  the  meaning  of  the  acts  of  parlia- 
ment, regulating  the  law  of  arrest,  and  a  fraud  upon  the  stamp  dutiea.     Pro- 
ce,edings  set  aside. 
Aatbe  mak  3-     HussET  v.  Wilson,  E.  T.  1793,  K.  B.  6  T.  R.  254. 

erand  indor  The  maker  and  indorser  of  a  promissory  note  were  both  held  to  bail  on  one 
aer  of  a  pro  affidavit,  to  which  only  one  stamp  was  affixed,  and  both  defendants  included  in 
inisflory  ^j^^  same  writ,  with  several  <u  etiams,  A  motion  was  made  to  set  aside  the  bail 
In  penal  ae  ^^"^»  on  the  ground  of  this  irregularity.  The  motion  was  opposed  by  the 
tiDDfl  where  P^^*'^^ ^^9  ^^  *^^^  suggestion  that  the  defendant  had  waved  the  irregularity  by 
several  per  putt'ng  in  bail  above;  but.  Per  Cur.  This  being  a  complete  defect  in  the  pro- 
aona  have  ceedings,  it  cannot  be  cured  by  an  act  of  the  party.  Rule  absolate. 
aeparately  4.     Goodwin  v.  Parry,  H.  T.  1792,  K.  B.  4  T.  R.577. 

iS'wf  7^^  plaint  iff  had  filed  one  affidavit,  in  order  to  hold  the  defendant*  ta 
flieyeanilotbail,  on  the  27  G.  3,  c.  1 12,  for  printing  illegal  schemes  in  the  lottery,  and 
be  arreated  had  sued  out  one  writ  against  them  all,  but  had  declared  against  each  aepa- 
>on  one  affi  rately.  The  Court  discharged  the  defendants  on  common  bail  observing  thai 
davit  com  guch  a  practice  would  impose  on  each  defendant  the  necessary  expense  of  ta- 
^r  the^  ***   king  copies  of  those  parts  of  the  affidavits  relating  to  offences  not  individually 

Bat  aTiffi  i™P"^^,^/^  *»>«"*•     . 

davit  on  a  Holland,  quttam,  v.  Bothmar,  E  T.  1791,  K.  B.  4  T.  R.  228. 

penal  atat  This  action  was  on  the  lottery  act,  22  G.  3,  c.  47,  to  recover  several  penal- 
Qte  may  ties  for  insuring  several  tickets  tq^different  persons;  and  the  affidavits  alleged, 
^?T[®^®''"*that  the  defendant  had  promised  and  agreed  to  pay  those  several  persons  di- 
al offenoiry®"  fiunw  of  money  on  certain  events,  &c.  It  was  objected  that  the  affidavit 
committed  included  separate  offences,  by  insuring  with  several  persons.  But  the  Cotirt 
by  the  aaiAe  thought  thero  was  no  foundation  for  the  objection,  and  held  the  affidavit  stif* 
defendant   ficieat.     See  King  v.  Cole,  6  T.  R.  640. 
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6.  Dea^t  and  Chaptbr  of  Exeter  v.  Skagell,  E.  T.  !796,  K.  B.  6  T.  R.  688.    [  394  ] 
The  defendant  had  been  arrested  or  an  affidavit,  which  stated  that  A.  is  in-  Demands 

d«bted  to  B.  in  a  certain  sum,  and  tuC.  in  a  certain  other  sum;  but  only  one  <*^^>"B^^. 
writ  was  issued  out,  and  that  in  the  name  of  B. ;  and  no  proceedings,  except  ^j^^^  pi^^ 
tbe  above  affidavit,  were  had  by  C.     On  a  rule  being  obtained  to  show  cause  tiHs  cnrmot 
why  the  proceedings  should  not  be  set  aside,  it  was  said,  Per  Cw^  We  cannot  be  incladed 
Bufler  two  causes  of  action  to  be  joined  in  the  same  affidavit;  such  a  practice  in  ^he  same 
would  be  sanctioning  a  direct  fraud  on  the  stamp  duties.  affidavif. 

7.  HussET  V,  Wilson,  E.  T.  1793,  K.  B.  5T.  R,  254:    S  P.  Goodwin  v,  f  J'^thr'' 

Fatmif,  H.  T.  1792,  K.  B.  4  T.  R.  677.  role,  ihat 

The  affidavit  was  against  the  maker  and  endorser  of  a  promissory  note,  and  ihe  affida 
only  one  stamp  affixed.     The  writ  was  also  against  the  same  parties,  with  se-  vit  moat 
▼eral  ac  etiam».   It  was  argued  that  the  irregularity  in  the  proceding  was  wai-  ^^  •^ngie 
ved    by  the  defendant  having  put  in  bail.     Sed  per  Cur     This  is  a  complete  j,'^  j^eat * 
defect  in  the  proceeding,  and  cannot  be  waved  by  the  adverse   party.     See  ^^^  ^^ 
D^ Argent  v.  Vivant,  1  East,  330.  waived  by 

(G)    JVlaST  CORRESPOND  WITH  THE  PROCESS  IN  THE  DESCRIPTION  OF  THE  PARTIES,  potting  io    ' 

J.     Spalding  v.  Mure,  T.  T.  1195,  K.  B.  6  T.  R.  363.  ^»i»-* 

The  plaintiff  sued  out  an  original  writ  against  three-defendants,  in  which  was^"  •fl|d«^i* 
a  set  of  counts  against  them  as  surviving  partners  of  G.  and  another  set  against  ^^^  defend 
them  in  their  own  right  only.     Two  of  the  defendants  were  outlawed,  and  the  ant  at 
ttiird  was  held  to  bail  in  20,000/.  for  money  had  and  received  by  the  four  part-sarviving 
ners,  G.  being  dead.     The  declaration  contained  counts  against  the   defend- partner,and 
ant«  in*their  own  right,  without  saying  that  they  were  the  surviving  partners  of'!*®  declar* 
G.    Whereupon  it  was  moved  that  an  exonerelur  might  be  entered  on  the  bail  |n!l"|,^^''J 
piece.     Fer  Cttr.  The  plaintiffs  have  forfeited  their  right  to  bail  by  the  varia-|,if  j„^lyidg 
lion  between  the  affidavit  and  the  declaration.     The  rule  was  made  absolute  al  capacity » 
on  the  defendants  filing  common  bail.  i»  a  Taial  va 

2.     Atwood  v.  Rattenburt,  H.  T.  IS'il,  C.  P.  6  B.  Moore,  209.  'h"Tf*"d 

A  motion  was  made  for  the  defendant's  discharge  on  common  bail,  and  de-    ?^    jn^ 
.Krering  up  of  the  bail  bond  to  be  cancelled.     The  plaintiffs'  having  described  discharged 
tliemseivea  in  the  writ  and  declaration  as  suing  in  their  own  right,  and  in  the  on  comAMa 
affidavit  as  snrviving  partners;  the  Court  made  the  rule  absolute,  observing  baii.t 
Chat  if  the  defendant  was  originally  indebted  to  these  persons  for  money  lent,    I   395  \ 
one  of  whom  had  since  died,  the  loan  stated  in  the  affidavit,  and  the  one  stated  ^^  }^  |^* 
i«  the  declaration,  would  appear  to  be  a  distinct  and  different  transaction.  See  SlT'^^-lf^J** 
Christie  V.  Walker,  I  Bing,  68.  ^.^".'Ig 

S.     Clarke  v.  Barer,  H.  T.  181 1,  K,  B.  15  East,  272.  partner »nd 

f  Q  the  affidavit  to  hold  to  bail  the  defendant  was  called  Thomas  Baker;  but  the  deolara 
in  the  declaration  against  him  he  was  designated  by  the  name  of  Charles;  the  ^ton  be  in 
Court  admitted  that  if  the  application  had  been  made  in  time,  and  before  bail  h'«  <>wo 
put  in  by  the  name  of  Charles,  he  would  have  been  entitled  to  his  discharge;  A^matefial 
but  that  the  bail  could  not  object  that  that  was  not  his  true  name  after  they  hiad  variance  ia 
admitted  the  correctness  of  the  designation  by  entering  into  the  recognizance,  the  name  oi^ 
See  Johnson  ▼.  Cooper,  5  B.  Moore,  472.  the  defend 

4.     V.  Reynolds,  H.  T.  1806,  K.  B.  1  Chit.  Rep.  659,  note.        •»*»  be 

The  defendant  applied  to  be  discharged  on  filing  common  bail,  on  the  ground  ^]^"  v*^ 
ef  a  ▼artaoce  between  the  writ  and  the  affidavit  of  debt;  the  Ibrmer  described,^  declara 
the  defendant  by  the  name  of  Rennolls;    the  latter  by  the  name  of  Rennoll,  tion,  wiU 
•mittkig  the  s,  which  was  contended  to  be  an  incurable  defect ;  but,  Per  Cur,  entitle  bim 
The  omission  of  a  single  letter  in  the  spelling  a  name  is  not  a  sufficient  ground  ^^  his  dia 
to  authorize  us  to  discharge  the  defendant.     Role  refused.  B  V^V  ht 

*  In  Dalton  v.  Barnee,   1  M.  &  S.  280,  Mr.  Jastice  Bay  ley  observed  tbatihere  waa  notdig-ore„^ 
nay  iofttance  in  which  the  party,  after  putHng  in  hail  above,  had  been  permitied  to  uke  ad-  jq  spelling 
vaauge  of  a  defect  in  the  affidavit  to  hold  to  hail.  Ihe  defend 

t  As  to  the  princip-il  point,   decided  in  Spalding  v.  IVfare;  see  Richard  v.  Heather,  1  B.  |i|,t>|,„,,„Q 
it  A.  29,   where  it   was  held,  that  onder  a  dBcldraii«>n  containing  only  ene  set  of  counts,  n,  Renoll 
charging  the  defendiint  in  his  own  rij^ht,   tho  plaintiff  might  recover  one  demand  from  the  for  Reno  tie 
defendant  individnally,  and  another  due  from  him  as  a  aarviviog  partner.     Bat  wheie  a  par-  ^ 

\j  aoes  as  «  anrviving  partner,  be  moat  be  deacribed  as  esch  in  the  declaration.      Jell  y.. 
Doaglas,  4  B.  &  A.  374,  po9t^  tit.  Partner. 
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Or  mMtpel  5      ^^^^    M.  T.  1813,  K.  B.  1  Chit.  Rep.  660,  note. 

•"•vllabfo*  '^  ^^^^  ^**®  granted  by  Le  Blanc,  J.  to  show  cause  why,  on  filing  comtnoa 
bj  wtertifig  ^^^^  ^^®  defendant  should  not  be  discharged  out  of  custody  on  the  ground  of  the 
'*ram"  ia  final  syllable  of  the  defendant's  name  being  mfsspelt,  as  *'rum''  instead  of  ^'nia'' 
stead  ef      at  the  same  time  observing  that  he  considered  the  decrepancy  immaterial.  See 

•Tod/*       Binfield  v.  Maxwell,  15  East,  1 59;  Hole  v.  Finch,  S  Wils.  303. 
doM  not  ▼!  -__ 

tiste.  (H)MUST  CORRESPOND  WITH  THB  PROCESS  Vn  THE  SUBJECT  MATTER  OF  THK  SUIT. 

Deacribimr  ^'     ^^^^^  ^'  ^DocK,  M.  T.  1198,  K.  B.  8  T.  R.  27. 

the  iMira  ^  ^^^^  *^  shew  cause  was  obtained  why  the  bail  bond  given  in  this  cause 
inent  as  a  should  not  be  cancelled  on  the  defendant  entering  a  common  appearance.  The 
bill  of  sx  affidavit  to  hold  to  bail  having  described  the  subject  matter  of  the  suit  as  a  bill 
*^bange  on  of  exchange,  and  the  plain:  iJif's  declaration  having  shown  that  it  was  a  ape- 
•™*''**  cial  order  for  the  payment  of  money,  and  not  a  negotiable  security.  The 
ine  oiTit  aa^^*"^*  considering  the  objection  fatal,  made  ihe  rule  absolute  for  the  defeod- 
a  apecial      ^^^^^  discharge. 

eootract  ta  2.     GouLD  V.  L06ETT6,  M.  T.  1819,  K.  B.  1  Chit.  Rep.  659. 

a  fatal  vari  This  was  an  application  for  leave  to  enter  an  exonereter  on  the  bail  piece  on 
*r°n  1  ^^^  grouud  of  a  variance  between  the  declaration  and  the  affidavit  to  hold  to 
[  3^^  J  bail.  The  affidavit  was  on  a  bill  of  exchange  for  523/,  17s.  Sd.  and  the  dec- 
^Vdeelara  '''*'**^*^'*  described  the  instrument  as  a  bill  of  exchange  for  523  UvreSj  11  soi«,  6 
tion  OQ  a  ^*'*«*''«i  being  of  the  value  of  523/.  17s.  6c/.  sterling.  Per  Cur.  This  caonol  be 
bill  of  ex  considered  a  variance,  because  the  value  of  the  money  described  in  the  afitda« 
ohaoge  was  vit  to  hold  to  bail,  and  that  set  out  in  the  declaration,  are  the  same  in  substance 
for  628       and  effect.     Rnle  dischargrd  with  costs. 

gm^'a^e       ^'     ^""i-^Ri^^HT  V,  Jutting,  J  B.  Moore,  51;  S.  C.  7  Taunt.  304! 
denien  '^^^  affidavit  stated  that  the  defendant  was  indebted  to  the  plaintiff  io  a  bill 

and  the  affi^^  exchange,  and  a  general  verdict  was  found,  as  well  for  goods  sold,  as  inre-» 
davit  of  spect  ofthe  bill;  it  was  submitted  that  the  plaintiff  could  not,  by  combining 
debt  for  other  causes  of  action  against  the  principal,  transfer  the  liability  of  the  batt  to 
^!i''h^^'  other  claims  not  disclosed  in  the  affidavit,  and  for  which  they  had  not  become 
Coart  refofi  "^Sponsible.  Per  Dallas,  C.  J.  When  we  look  to  what  is  technical,  we  find 
ed  to  dti  ^^  difference  of  opinion  in  the  officers  or  in  the  Court;  when  we  look  lo  the 
chargo  de  books  of  practice,  the  text  is  positive;  when  we  look  to  the  reason  of  the  thing 
fondant.,  it  is,  that  if  bail  are  told  there  in  a  debt  of  167/.  due  on  a  bill  of  exchange^  tbey 
The  whole  ghall  not  be  liable  for  goods  sold  and  delivered.  The  bail  ought  to  know  Che 
iff'*'*/***"  ®^*®"^  of  their  responsibility.  See  Caswell  v.  Coare,  2. 
mandi  1      Brookes  v.  Clarke,  M.  T.  1822,  K.  B,  2  D.  &  R.  148. 

aboold  bo  A  motion  was  made  for  a  rule  nm  to  cancel  the  bail  bond,  and  to  set  all  pro- 
inelnded  in  ceedings  in  the  cause  aside.  It  was  stated  in  the  affidavit  of  debt,  that  the  de- 
the  affidavit  fendant  was  indebted  to  the  plaintiff  on  a  bill  of  exchange,  drawn  by  the  de- 
otberwiMif  j^Q^  and  accepted  by  the  plaintiff  for  the  honour  ofthe  de^ndant;  and^^wbicb 
tor  tTdiflWr  "^^^  ^^^^  of  exchange  was  paid  by  this  deponent."  The  declaration  was  only 
•nteaaaeofO"  the  money  counts.  Two  objections  were  raised,  that  the  declaration  did 
action  the  not  agree  with  the  affidavit  to  hold  to  bail.  Per  Ctir,  The  debt  is  described 
bail  will  not  with  sufficient  precision  for  the  information  of  the  defendant.  There  is  no 
A^  ^'*ffi!r  B'^^®'''^^  variance  between  the  affidavit  and  declaration,  because  money  paid 
v^  of  debt  ^"  ^  ^'''  under  CTcumstances  simitar  to  the  present  may  be  clearly  recovered 
that  the  ^^  account  for  money  paid  to  the  defendant'a  use.  Rule  refused, 
plain  tiflfaeoepted  a  bill  for  the  honoor  ofthe  defendant,  and  thai  be  wai  obliged  to  pay  H  kioMsir.  ia 
saSoiently  eertain;  and  insach  a  case  it  ia  not  a  variance  to  declare  aimply  00  the  raonoj  coaata. 

I  397  J  (I)  Must  conRESPoxi)  with  the  process  in  the  form  of  action. 

Adeclara  Tetherington  v.  Gouldino,  M.  T.  1796,  K.  B.  7  T.  R  80.  S.  P.  Mas- 
tion  in  iro  erlv  v.  Binton,  E.  T.  C.  P.  5  H.  Moore,  483. 

r'l^h!  *  ^^^  plaintiff  having  held  the  defendant  to  bail  on  a  affidavit   in  assumpsit, 

writ  and  ^f  *^®^*^®*'®^  ^  declaration  in  trover;  whereupon  a  rule  was  obtained  to  enter  aa 
fidaviiiaai  ®*°"®'^**"''  ""  *^®  ^'*''  piece.  The  Court  considered  the  proceedinfi^  irregu- 
§ump8it  it  '^^  ^^^  decirtrati'^n  not  being  by  the  bye,  made  the  rule  absolute.  See  2  H- 
irregalar.      Bl.  278;  2  B.  *  P.  358. 
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A  second 

(J)   WhBN  two  AFFIDAVfTS  ARE  NECESSAKT.  J^ij"^*V**^i 

BOTD  AND  ANOTHER  V.  DuRAND,  M.  T,  1809,  C.  P.  2  Taunt,  161.  r«°BnM«Il 

A  rulo  ntn  had  been  obtained  to  discharge  the  defendant  out  of  custody  on  ^„y  ^here 
tl\o  following  grounds.  An  affidavit  to  hold  to  bail  had  been  filed  with  the  file-  pUimiffpro 
cer  of  Middlesex,  and  a  eapitu  had  issued  into  thdT  county.     The  defendant  ceed«  by  • 
not  being  found  there,  a  ieslaium  cap%a$  was  not  sued  out,  but  an  original  fo-«fcoi»d  ori 
piaa  directed  to  the  sheriff  of  Surrey;  but  the  plaintiflf  had  omitted  to  file  wilh  J'J^r ^*^jP^ 
the  filacer  of  the  latter  county  an  office  C4>py  of  the  affidavit.  ofa"' *"a 

Per  Cur.     The  act  12  609.  4,  c.  S9,  §  2,  does  not  require  that  more  than  tum  capi 
one  affidavit  of  debt  shall  be  made.     The  practice  has  prevailed  of  sending  a  at.  Qu. 
copy  of  the  filacer  of  another  county,  who  thereupon  makes  out  a  ccrpuu,  but  Whether  it 
the  deputy  filacer  for  both  counties  happening  in  this  case  to  be  the  same,  no  |«nece"«fy 
injury  or  injustice  can  accrue  from  the  fact  of  his  reading  two  affidavits  in  the  ^^^  ^*"  ^^ 
character  of  filacer  for  Middlesex,  rather  than  in  the  character  of  filacer  for  the  affidavit 
Surrey.    Rule  discharged.  wiih  the  fila 

.  cer  of  these 

III.  AFFIDAVITS  IN  PARTICULAR  ACTIONS.  Si"*^5?"*^ 

I .  LN"  FORM,  EX'COJ>rTRACTU.  wilt  00?'* 

(A)  In  assumpsit.  however, 

(a)  Per99nal  property^  goods  «oU,  let  to  hirey  &c.  on  aoeh 

1.     Jenkins  v.  Law,  H.  T.  1790,  C.  P.  1  B.  4"  P.  3G5.  greandi  die 

Per  Eyre,  C.  J.  If  a  plaintiff  swears  that  a  defendant  is  indebted  to  him  for  chMge  a  da 
''goods  sold  and  delivered,"  it  is  enough,  and  he  need  not  set  out  so  much  ^^^'^^If^^ 
the  transaction  as  will  show  that  it  amounted  to  a  sale,  for  he  takes  upon  y^^  ^^^^ 
bimeelf  to  say,  that  such  a  sale  and  delivery  took  place  as  constitute  a  valid  Tjt  for 
emuae  of  action.  gooda  aold 

Bead  aet  aet  ont  ao  aiiiab  of  ihe  tranaaolieo  as  thowa  that  it  amoanted  to  a  legal  aale. 

ft.  Perks  v.  Severw,  H.  T.  1806,  K.  B.  7  East,  194,  S.  C.  3  Smith,  359.    J**  *1^  »® 
On  a  rule  to  show  cause  why  the  defendant,  on  filing  common  bail,  should  J^*,  Jjj' 
not  be  discharged  out  of  custody,  it  appeared  that  he  had  been  arrested  on  f „j  defivor 
an  atSdavit  ''for  goods  sold  and  delivered,''  without  stating  <'by  whom,  to  ed,"  with' 
whom,  or  for  whose  use."     In  support  of  the  rule,  the  case  of  Mackenzie  v.  ootstatiog 
Mackenzie,  1  T.  R.  717,  was  relied  on.     The  Court  concurring  in  the  judg- ••*>y  J*^l»<»»n» 
ment  given  in  that  case,  made  the  rule  absolute.     See  Bradshaw  v.  Sadding-  J.®  *^"1?'"  *' 

ton,  7  E.,.,  94.  'zy-l.':^ 

3,     Cathrow  v.  Haooer,  M.  T.  1806-,  K.  B.  8  East,  106.  S.  P.  Tatlor  y.  leoable. 
Forbes,  T.  T,  1808,  K.  B.  II  East,  316,  Fenton  v.  Ellis,  E.  T.  1815,   [  308  ] 
C.  P.  6  Taunt.  192;  1  Marsh,  535,  S.  C. 

On  an  affidavit  of  debt,  only  alleging  "that  the  defendant  is  indebted  to  the  9'  "^^  '*'< 
plaintiff  for  goods  sold  and  delivered,"  (not  stating  by  the  plaintiff  to  him,  the  "jf  j^fj^^j* 
defendant,)  a  rule  was  obtained  for  the  defendant's  discharge,  on  filing  ^^oi"*  him"  the  de 
mon  bail;  and  the  court  considering  the  objection  fatal,  made  the  rule  absolute,  rendant; 
4.     YouNO  V.  Gatien,  E.  T.  1814,  K.  B.  2  M.  &  S.  603. 

-The  affidavit  stated,  *Mhat  the  defendant  was  justly  and  truly  indebted  to  Or  withoat 
Ihe  plaintiff  in,  &c.  for  the  work  and  labour  of  The  plaintiff,  and  for  ™«*«- 'J^' 5*/®  ^ 
rials  found  by  the  plaintiff,  and  used  and  applied  therein,  and  also  for  goods |^^®^.  ^'^"^ 
•old,  and  money  paid  by  the  plaintiff,  at  the  request  of  the  defendant ."     It 
was  suggested  that  it  did  not  appear  from  the  affidavit  whether  the  goods  had 
been  delivered  to  the  defendant  or  to  a  third  person.     The  Court  concuvred  'n 
this  opinion,  and  made  a  rule  absolute  for  discharging  the  defendant  on  filing 
common  bail. 
4.  Bell  v.  Thruf,  E.  T.  1719,  K.  B.  4  B.  &  A.  696,  S  C.  1  Chit.  Rep.  S3I . 

On  a  rule  to  show  cause  why  the  defendant,  on  filing  common  bail,  should  Or  '«ferthe 
not  be  discharged  out  of  custody,  on  the  ground  of  a  defect  in  the  affidavit,  defetulant,' 
which  stated  that  the  defendant  is  indebted  to  the  plaintiff  for  goods  sold  by  instead  of 
plaintiff  "for  defendant,*'  instead  of^to  defendant."     Per  Cur.  It  is  a  general  ^^^^^^^.r 
miethat  the  deposition  should  be  expressed  in  precise  and  positive  language, 
and  not  left  as  matter  of  inference  or  argument;  hero  the  affidavit  imports  to 
be  for  goods  sold  and  delivered  for  the  defendant,  instead  ef  to  him;  wBiah  U 
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insufficient.     We  must  decide  according  to  the  actual  meaning  of  ihe  words. 
Rule  absolute.     See  Cathrow  v.  Hagger,  9  £ast,  106;  Tllylor  y.  Forbes,  11 
East,  316;  Brown  v.  Gamier,  6  Taunt.  3B9;   Fenton  v.  Ellis,  6  Taunt.  193; 
Perks  ▼.  Severn,  7  East,  194;  Young  v.  Gatien,  S  M.  &S.  603. 
6.     Hopkins  v .  Vauoha^,  E.  T.  18 1 0,  K,  B.  1 2  East,  398 ,  S.  P  Lascar  v. 

MoRiosEPH,  M.  T.  1823,  C.  P.  1  Bing.  367. 
Or  *ror  A  rule  was  obtained  to  show  cause  why  the  defendant  should  not  be  dtschar* 

goodfl  bar    ged  out  of  custody  on  filing' common  bail,  on  Ihe  ground  that  the  afiidayit  sta- 
gained  and  ted  ''that  the  defendant  is  indebted  to  the  plaintiff  for  goods  bargained  and 
■old.*  wiih  Boi^j^M  without  adding  "that  they  were  delivered  to  the  defendant." 
nhey  were      ^^  ^***'-     There  is  a  great  difference  between  holding  a  party  to  bail  for 
delivered.*  goods  sold  and  delivered,  and  that  of  goods  bargained  and  sold.  In  the  former, 
[  399  J    the  creditor  having  actually  parted  with  the  possession  of  his  property,  is  clear- 
ly entitled  to  his  price;  in  the  latter  instance,  he  absolutely  retains  the  goods, 
and  is  merely  entitled  to  recover  the  difference  between  the  value  of  tlie  goods 
and  the  price  agreed  on,  consequently,  if  we  were  to  discharge  this  rule  it 
Bemb,  A    would  be  unjust,  as  it  is  unreasonable  to  say,  that  a  creditor  who  has  his  goods 
defendant    in  his  possession  as  a  security,  should  likewise  have  the  body  of  his  his  debtor 
vfho  has  on  under  arrest. — Rule  absolute.     See  Slade's  case,  4  Rep.  93-4-5;  Knight  T, 
WT  Vor"  ^'^  Hopper,  Skin,  647 ;  Dyer,  30,  a. 

goods  sold  '^'     CopB  V.  Joseph,  H.  T.  1821,  Exch.  9  Price,  155. 

to  a  third  A  rule  had  been  obtained  to  show  cause  why  the  bail  bond  should  not  be 
person,  in  delivered  up,  and  the  defendant  discharged  on  common  bail.  In  support  of  the 
the  event  of  gppii^nliQii  [^  was  stated  that  the  defendant  had  been  arrested  on  an  affidavit 
the  latter  ^^  debt,  wherein  it  was  sworn  thai  the  defendant  was  indebted  to  the  ptainftff 
for  them  ^  ii^  <^  named  sum,  upon  and  by  virtue  of  a  memorandum,  whereby  he  undertook 
may  be  hoi  ^nd  agreed,  that  if  the  plaintiff  would  credit  S.  K.  M.  with  goods  to  the  value 
den  to  bail  of  300/.  the  defendant  would  be  answerable  to  the  plaintiff  for  the  same  to 
on  the  com  that  amount;  and  that  the  plaintiflT  did  afterwards  sell  and  deliver,  &c.  &c. 
mon  affidA  p^^  q^^^  This  case  cannot  be  distinguished  from  the  common  one  of  a  prin*- 
^^  cipal  debtor;  the  nature  of  the  defendant's  undertaking,  from  its  peculiar 

Ad  affidavit  terms,  creates  a  similar  liability;  the  same  evidence,  or  v^ry  little  more,  would 
'^^^I'^t^*'^^  support  the  present  action.  The  person  guaraoteeiflg  in  this  manner  the 
ant  •  -q"  payment  of  the  debt  about  to  be  incurred  by  the  purchaser  of  the  goods  boi- 
debtedto  came  at  least  as  much  the  debtor  of  the  plaintiff,  for  the  price  of  the  property, 
the  plaintiffas  the  purchaser  himself,  for  any  sum  within  the  amount  of  his  guarantee.  T* 
'*ror  the  this  extent  he  made  himself  directly  responsible,  and  there  can  be  no  doubt 
hire  ofdi  i)ut  that  an  action  of  debtjnight  be  supported  against  him  on  this  for  that  a- 
^•"  ?Yh"'  "wouo^-     Sed  Vide  2  Camp.  215. 

5uIintiff7to  8.  Brown  v.  Garnibr,  M.  T.  18 15,  C.  P.  2  Marsh,  83;  6  Taunt,  389;  S.  C. 
and  for  ibe  A  motion  was  made  for  delivering  up  the  bail  bond  on  this  action,  on  the 
use  of  do  ground  of  the  afiidavit  being  defective.  It  stated  the  defendant  to  be  indebt* 
fendant/'is  ed  to  the  plaintiff  for  hire  of  divers  carriages  of  the  plaintiff,  to  and  for  the 
fQfficient»  gg^  ^f  iiiQ  defendant,  without  averring  that  they  were  hired  of  the  platnfi^, 
i*ow1h«  ^^  ^y  ^^^™  ^^^y  ^^^^  hired.  Fer  Cur.  The  words,  "hired  to  the  defen* 
that  they  dant,"  imply  a  contract,  and  are  equivalent  to  sayicg,  'Met  to  hire  to  the  de- 
were  hired  fendant,"  and  ah  hough  "hired  to  the  defendant"  is  not  strictly  a  proper  or 
of  the  plain  grammatical  expression,  it  is  not  so  unusual  as  to  warrant  the  rejection  of  tb« 
tiff,  or  6y   affidavit. 

wiirh  r«7  (^)  Personal  Serpicea, 

I  400  ]  >•     Young  v.  Gatiek,  E.  T.  1814,  K.  B.  2  M.  §•  S.  603. 

The  affida  -^  statement  in  an  affidavit  of  debt,  ''that  the  defendant,  master  or  eofomand- 
yit  rovat  al  er  of  the  ship  Olive,  is  justly  and  truly  indebted  to  the  plaintiff  for  the  work 
lege  that  and  labour  of  the  plaintiff,  and  his  workmen  and  servAnCs,  done  and  performed 
the  remon  jn  and  on  board  the  said  ship,  and  for  materials  found  and  provided  hj  the 
die  f  om  P^*^^*^^'^)  "^^  ^^®  special  instance  and  request  of  the  defendant,"  was  contended 
the  defend  ^^  ^®  insufficient,  and  a  rule  nUi  obtained  to  discharge  the  defendant  out  of 
ant  10  the  custody,  on  filing  common  baiU  on  the  ground  that  it  did  not  state  '^for  the  de- 
pUiatifl^     fendant,"  or  that  the  goods  were  sold  "to  the  defendant." 
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Per  Ciir.  Although  the  cause  of  action  stated  in  the  affidavit  is  work  done  Bot  stating 
on  board  the  ship,  it  does  not  result  as  a  necessary  consequence   from  those  *'"*^.*'' 
premises,  that  the  defendant  is  indebted  as  captain,  he  being  only  liabF^  "P^'^  debted  to 
his  express  contract;  and  from  the  language  of  the  affidavit,  the  inference  that  plaintiff  for 
the  work,  Sfc.  may  not  have  been  done  for  a  third  person  is  not  repelled.*«Ilule  moD«j  ^id 
absolute.  ^o.  and 

«.  SvMONDs  V.  Andrews,  M.T.  1814,  C.P.  STaunt.  751 ;  1  Mar8h,3l7,  S.C.  ^^'^J^j^^J"!! 

In  this  case  a  motion  was  made  to  discharge  the  defendant  on    entering  a  for^gelvicea 
common  appearance,  on  the  ground  of  the  affidavit  being  defective,  it  alleged  qq  i^^i^rd 
''that  the  defendant  was  indebted  to  the  deponent  for  money  paid,  laid  out,  andilerendani'i 
expended,  and  wages  due  to  him,  this  deponent,  for  his  services  on  board  the  ship,"  is 
defendant's  ship."     The  objection  raised  was,  that  the  affidavit  did  not  state  "ffi/^''™* 
the  debt  to  be  due  from  the  defendant.    Fer  Cnr.  The  allegation  in  the  affida-^^*'^^";^"^ 
vit,  '*  for  services  on  board  the  defendant's  ship,"  is  material;  as  he  is  charged  yerment 
as  owner,  the  wages  were  clearly  due  from   him. — Application  refused.     See  that  the 
1  T.  R.  717;  7  East,  194;  8  id.  106;  3  id.  1 10;  3  id.  315.  debt  was 

3.     Buss  V.  Atkins,  C.  P.  I  Marsh,  217,  n  a;  6  Taunt,  756:     S.  C;     ^"J'"". 
Brown  v.  Gaknier,  6  Taunt.  389;  S.  C.  2  Marsh,  83.  In*. 

The  affidavit  to  hold  to  bail  in  this  case  was  '^  for  work  and  labour,   as  the  Semb.  In 
defendant's  servant,"  without  stating  '^atthe  request  of  the  defendant,  or  on  his  the  C.  P. 
retainer."     A  motion  was  made  that  the  bail  bond  should  be  delivered  up  to*n  affidavit 
be  cancelled.— Rule  refused.  for  work 

4.     DuRNfoan  v.  Messiter,  M.  T.  1816,  K.  B.  5  M.  *  S.  446.  Jeed'aora 

On  an  affidavit  of  debt  for  goods  sold,  work,  and  labour,  &c.  omitting  to  state  ^^^  ^y^^^ 
''at  the  special  instance  and  request  of  the  defendant;"  a  rule  was  obtained  to  the  acts  of 
show  cause  why  the  defendant,  on  filing  common  bail,  should  not  be  discharged,  service 
Per  Cur,  An  affidavit  to  hold  a  party  to  bail  must  be  explicit  and  unequivcal.  ^^^  P^r 
The  present  deposition  is  insufficient,  for  an  inference  may  be  drawn  that  the  |<p''°'^  ^t 
goods  were  sold  to  a  third  person,  without  the  defendant's  permission,  in  which  of^^he^^e 
case  he  would  not  be  liable.     Rule  absolute.     See  Erye  v.  Hulton^  5  Tauat.  fendant; 
704;  Bliss  v.  Atkins,  5  Taunt.  756,  contra.  Bot  in  the 

^ K.  B.  this 

(c)  Money  lent.  alle^iion 

Jacks  v.  Pemberton,  E.  T.  1794,  K.  B.  5  T.  R.  552.  "i^°i^'*!" 

The  affidavit  was,  that  the  defendant  was  justly  and  truly  indebted  to  th^  I  ^'  J 
plaintiff  for  money  actually  advanced  by  plaintiff  to  defendant  for  the  use  of  A.  ^"1*0-  JiJ^ 
B.  and  for  which  money  the  defendant  promised  to  be  accountable,  and  to  re-m^g^^  ^^ 
pay  or  cause  to  be  repaid  or  secured  to  plaintiff  in  three  days  from  the  day  of  lent  by  the 
plaintiff's  so  advancing  and  lending  the  same.  Per  Cur,  the  affidavit  is  de-plaiatiff  to 
fective;  it  should  have  alleged  that  the  money  bad  not  been  secured  according '!>«  defend 
to  the  agreement.     The  deponent  swears  not  only  to  the  existence  of  the  debt  *"*'  "'Jf  ***• 


an 


but  also  to  a  conclusion  of  law,  and  afterwards  discloses  promises  which  do  not  ^yj^^  ^^^ 
support  that  deduction.  -^  which  the 

■    _«-^_  defeadunt 

(d)  Money  paid.  promised  to 

HuLTo.v  v.  Etre,  M.  T.  1814,  C.  P.  1  Marsh,  315:     S.  C.  by  the  nam«  of^JHe  to'be 
Eyre  v.  Hulton,  5  Taunt.  704.  S.  P.  Bbrrt  v.  Fernandes,  T.  T.  1823,gecMred  to 
C.  P.  1  Bing,  338.  Jones  v.  Evans,  M,  T.  1823,  K.  B.  cited  in  Peters- the  plaintiff 
dorffon  Bail,  156,  n,  i.  isdefeotiTe 

The  defendant  was  held  to  bail  upon  an  affidavit  stating  the  defendant  to  l>o  r.  • 
indebted  to  the  plaintiff,  ''for  money  paid,  laid  out,  and  expended  by  •h®  P'*^*D- ^^^^^^     -^^ 
tiff  to  and  for  the  use  of  the  defendant,"  without  adding  "  at  his  request."     A  ,q  atiidavit 
motion  was  made  upon  that  ground  (or  a  rule  to  shew  cause  why  the  defendant  to  hold  to 
should  not  be  discharged  out  of  custody.     Per  Cur.  It  would  be  very  incon-  hail  for  mo 
venint  to  require  the  same  precision  in  an  affidavit  to  hold  to  bail  as  in  a  dec-'^^y  paid  to 
laration;  and  although  the  allegation  "at  his  request,"  would  be  necessary  in  Jj^'  defend 
the  latter,  it.  would  be  impossible  to  exact  it  in  the  former,  as  the  plaintiff  may  ant,  tostato 
have  been  obliged  to  disburse  the  money  to  satisfy  some  legal  ability  he  may  that  it  was 
have  incurred  for  the  defendant.    Thus,  where  the  plaintiff  is  surety,  he  may  at  the  re 
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aoest  of  the  be  compelled  (o  pay  the*  money  even  against  the  espress  interdiction  of  hifl 
efendani.  principal.— Rule  refused. 
L  ^^  J       See  Bliss  v.  Atkins,  1  Marsh,  317,  n.  a;  as  to  the  request  necessary  to  sap* 

Sort  an  action  for  money  paid,  see  Exall  v«  Partridge,  8  T.  R.  308;  Child  v. 
lorley,  8  T.  R.  610;  Capp  v.  Topham,  6  East,  392;  S.  C.  2  Smith,  445; 
Moore  v.  Pyrhe,  1 1  £ast,  6'^\  Durnford  v.  Messiter,  5  M.  4r  S. 446;  and  post, 

tit.  Money  paid. 

Theaffida  

Til  need  not  (^y  j^^^  j^^^  ^^  recetwrf. 

The^ money  '•  CoppiNGER  V.  Beato.v,  M.T.  1799,  K.  B.  8  T.R.  338;  S.  P.  Stmonds  t. 
was  hud  Andrews,  5  Taunt,  703;  S.  C.  1  Marsh,  315,  by  the  name  of  Hulton  v.  Eyre, 
and  receiv  The  affidavit  stated  "  the  defendant  to  be  indebted  to  the  plaintiff  for  money 
ed  bjf  ihe  bad  and  received,"  on  account  of  this  deponent,  as  the  owner  of  a  ship  or  ves- 
defendant.  g^j  ^^n^^j  j^e  Guardian,  Per  Cur.  The  nffidavit  is  sufficient  it  could  not  be 
0  f  rn.  .  said  that  the  defendent  is*  indebted  to  the  plaintiff,  unless  the  money  bad  been 
it  ia  oecaaaa  actually  received  by  him, 

rytoaiioge^-  Carmichael  V.Davis,  H.T.  18^3,  K.B  MS.;  cited  Peter, on  Bail,  157, n.]. 
a  reqoeflt.  The  affidavit  stated  that  the  defendant  was  indebted  to  the  plaintiflTin  acer- 
An  adidavit  tain  sum  ''for  money  had  and  received  to  his  use;"  but  it  omitted  to  allege  that 
*h*'irV*d^^^®  defendant  had  requested  a  plaintiff.  In  support  of  the  motion  for  leave  to 
nnt  ia^in"  ©"fer  an  exoneratur  on  the  bail  piece,  the  case  of  I)urnford  v.  Messiter,  5  M, 
debted  to  ^  S-  ^"^^i  abridged,  ante,  p.  400,  was  relied  on.  Per  Bayley,  J.  It  is  essen- 
tbt  dapo  tidl  that  vl  request  should  be  stated. — Rule  to  show  cause  granted.  See  Pe- 
neht  for  ao  tersdorflfon  Bail,  167. 

■'k'J^^'I!  ^'     Champiom  v.  Gilbert,  T.  T.  .1694,  K.  B.  4  Burr,  2127. 

recehred  '^^^  affidavit  alleged  "ihat  the  defendant  was  justly  and  truly  indebted  to  the 

of  depo  deponent  in  the  sum  of  5000/.  for  so  much  money  had  and  received  of  the  plaiii- 
DODt,  and    tiff,  and  for  which  he  has  not  acconnted."     Per   Cur,     The  last  words   ren- 

wbich  he  der  the  affidavit  not  positive;  the  defendant  must  be  discharged  on  coimno^ 
haa  not  aiv  baj] 

eoomod  M  4      Whitchurch  v.  Whiting,  M.  T.  1796,  Ex.  8  Anstr.  797. 

An  affidavit  alleged  that  the  defendant  wKs  indebted  to  the  plaintiflf  as  sac- 
retary  to  the  Tontine  Society,"  for  money  had  and  received  to  his  use. 
Sotaaiii         ^^  ^^^*     ^^  ^^  invalid;  it  ought  to  have  distinctly  stated  the  character  in 
davit  au      which  the  plaintiff  sues. 

tine  that  iha  defendam  id  indebted  to  the  plaintiff,  ''a«  secretary  to  the  Tontine  Society,  for  noaey  bad 
and  roceived  to  hia  aae.*' 

(/)  InteresL 
An  affidavit  Brook  v.  Trist,  M.  T.  1808,  K.  B.  10  East,  358.      ' 

bail  for  \n  '^^^  affidavit  on  which  the  defendant  had  been  holden  to  bail  stated  *'  that 
tereat  ^^^  defendant  is  indebted  to  the  plaintiff  in  a  certain  sum  for  interest  money, 

which  in  de  under  an  agreement."  A  rule  was  obtained  for  the  defendant's  discbarge  on 
rived  from  common  bail ;  and  Per  Cur,  Where  the  claim  for  interest  is  derived  from  a 
a  apecial  a  special  contract,  the  particular  nature  and  terms  of  the  agreement  must  be 
moat  atata  ^Pacifically  described,  otherwise  the  defendant  is  entitled  to  be  discharged  from 
the  natars  custody.     See  Jenkins  V.  Law,  1  B.  &  P.  365. 

and  terna  ■  ' 

of  the  COB  (g)  Jlccmmt  slated, 

net.  I.     Hatfield  v.  Linguard,  H.  T.  1795,  6  T.  R,  217. 

[  ^^  I  The  affidavit  stated,  that  the  defendant  was  justly  and  truly  indebted  to  the 
The  amda  p|aif|(;ff^  \^  AT2!.  and  upwards,  under  and  by  virtue  of  a  certain  agreement 
coant  ata  ^^  writing,  dated,  &Q,  entered  into  between  the  deponent  (the  plaintiff)  and 
ted  most  the  defendant;  whereby  the  defendant  undertook  and  engaged,  that  he,  to* 
diatinotly  gether  with  A.  and  B.  should  pay  or  discharge,  on  or  before,  &.c.  the  balance 
■how  the  a  of  all  subsisting  accounts  between  them,  which  said  balance  is  still  due  and 
moont  of  ynpnid  fQ  this  deponent.  This  was  held  to  be  inaccurate  and  defective,  fyr 
and tbauhe ^^®  purpose  of  holding  the  defendant  to  bail;  the  plaintiff  should  have 
object  of  shown  what  the  halanco  was,  and  have  sworn  that  that  was  still  due  and 
the  laii  ia    unpaid;  whereas  the  affidavit  went  to  the  whole  sum  mentioned  in  the  agree- 
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menti  which  was  inserted  as  a  penaity  for  securing  (he  balance;  and  a  dmfett^^^'  tbeNco 
dant  cannot  be  held  to  bail  for  a  penalty,  but  only  for  the  sum  secured  by  the  T^y  of  siob 
stipulated  forfeiture. — Rule  absolute  for  defendant's  discharffe. 

2.  EfCKE  ▼.  Evans,  H.  T.  1820,  K,  B.  2  Chit.  Rep.  15. 

This  was  an  application  for  a  rule  to  set  aside  the  proceedings  on  the  grotlnd  An  aflSdavU 
that  the  aflidavit  on  which  the  defendant  had  been  holden  to  bail  watf  insuffi-  lo  hold  to 
cient.     It  alleged  "  that  the  defendant  is  indebted  to  the  plaiutifT  in  1500/.  for  ^""'^^  ^^.^ 
monay  laid  out  and  expended  by  the  deponent  for  the  said  defendant,  and  "\°^  ^  ^^| 
upon  the  balance  of  accounts."     Fer  Cur.  The  affidavit  cannot  be  sustained ^'^Qce  of  m 
it  does  not  specify  how  much  is  due  upon  the  balance  of  accounts,  or  of  what  connuis 
the  balance  consists^  or  whether  it  has  been  liquidated  by  the  defendant*  RtHe  insafficUDt. 
absolute. 
3.  JoNBs  V.  Evans,  H.  T.  1823,  K.  B.  cited  in  Petersdorffon  Bail,  158.  n.  s.  ^^^\'^^ 

The  question  raised  on  this  application  for  the  defendant's  discharge   was,  !r^  |   lu*. 
whether  in  an  action  for  money  paid  the  affidavit  should  slate  a  request.    The  |^  reaaetu 
Court  said,  that  in  the  oth<^r  cases  respecting  money,  such  as  money  had  and 
received,  and  on  account  stated,  it  is  necessary  to  swear  to  a  request.-  Holroyd^ 
J.  in  the  same  term,  granted  a  rule  nisi,  because  the  affidavit  on  an  account 
stated  had  not'  a  request. 

(A)  On  special  conircLcts, 
1.  Macphkbson  v.  LoviB,  M.  T.  18:22,  K.  B.  1  B.  &  C.  108;  S.  C.  I  D.  &  AnaffidsvH 

R-  69.  to  held  to 

On  a  rule  to  show  cause  why  the  bail  bond  given  in  this  cause,should  not  be  bail  on  a 
given  up  to  be  cancelled,  and  that  the  defendant  should  be  at  liberty  to  file  speoial  a 
common  bail.     It  appeared  that  the  affidavit  of  debt  stated,  ihat  the  cause  ofS'®^™^^.. 
action  arose  on  an  agreement,  by  which  the  defendant  promised,  that  on  his  ?i!.^^|^ 
return  to  England,  he  would,  in  the  month  of  March  or  April  last,  marry  the^ig^  tbea# 
plaintiff,  or  pay  her  1000/.;  and  then  it  was  sworn  that,  although  the  defendant  tiA-e  oftho 
was  returned,  and  the  months  of  March  and  April  were  past,  yet  he  had  not  contract, 
married  the  plaintiff,  although  often  requested  so  to  do,  nor  had  he  paid  to  the  ibaconsider 
plaintiff  1000/.;  but  the  same  remained  wholly  due  and   unsatisfied.     In  sup-  I   ^^^  1 
part  of  the  rule  it  was  contended  that  there  was  no  consideration  stated  on  the  f"^"  'P®^ 
port  of  the  plaintiff,  for  she  did  not  promise  to  marry  the  defendant;  there  was  \^  piahititf 
no  mutuality  in  the  engagement;  and  the  cases  of  Taylor  v.  Forbes^  1 1  East,  to  the  do 
Rep.  315;  Durnford  v.  Messiter,  5  M.  &  S.  446.   Fenton  v.  Ellis,  6  Taunt,  ferrdant.th^ 
192.  were  relied  on.     Per  Cur.  Unless  it  appears  to  us  that  the  affidavit  die- extent  of 
closes  a  consideration  for  the  promise  it  is  bad.     In  this  agreement  the  lady  ^^^  P'^'^X*^ 
does  not  undertake  to  marry  the  defendant.     There  is  no  consideration   ^i^and^hlTb 
her  part;  how  with  decency  could  she  tender  horself,  and  requeet  him  to  marry,  geqaent 
so  to  afford  evidence  of  a  demand  and  a  refusal;  it  would  be  impossible,  astrreacb^ 
appears  from  the  affidavit,  to  frame  a  declaration  on  such  a  contract;  and  we 
caniiot,therefbre,permit  the  defendant  to  suffer  from  an  arrest.-— Rule  absolute.  Henee  ali 
See  Ford  v.  Lavor,d  East,  110;  Mackenzie  v.  Mackenzie,    1  T.  R.  176;  8  affidavit  on 
id.  338;  Cathrow  v.  Hagger,  8  East,  106;  Purkis  v.  Sween,  7  East,  194;  Fen*®<*"'"°^*<* 
ton  ▼.  Ellis,  6  Taunt.  192;  Symonds  ▼.  Andrews,  5  Taunt.  751 ;  S.  C.  1  Marsh.  V^y'^^^w 
317;  Durnford  v.  Messiter,  5  M  &  S.  446;  Balby  v.  Battey^,  6  Taunt.   25;mB,taver 
Wat«t«  V.  Joyce,  1  D.  (^  R.  150;  Bliss  v.  Atkins,  5  Taunt.  756.  that  it  haa 

2.  Jacks  v.  Psmbbrton,  E.  T,  1704,  K.  B.  5  T,  R.  552.  not  beea 
Affidavit  '<  that  the  defendants  were  indebted  to  the  plaintiff  in  a  ceftain  sfim  ^^f^'  "^ 

for  money  lent  by  the  plaintiff  to  the  defendant,  for  the  use  of  another,  and  ibr 
which  the  defendant  promised  to  be  accountable,  and  to  repay,  or  caowe  to  be  >^|^  nfgifgy^i 
paid,  or  secured  to  the  plaintiff.     Per  Cur.     Swearing   positively  to  a  debt  iflforttipola 
not  sufficient  without  showing  the  nature  of  that  debt  and  its  non-payment,  ted  dama 
Here  it  is  not  known  that  the  money  advanced  by  the  plaintif)  has  not  beeagev  mnst 
secured  according  to  the  contract.'-*Rule  absolute.  disclose  the 

3.  WiLDEY  v.  Thornton,  T.  T.  1802,  K.  B.  2  East,  409.  fhe'ttree 
This  affidavit  of  debt  staled  that  the  defendant 'Ma  indebted  to  the  plMotiff^^^i^^l^ 

in  the  snm  of  50/.  under  a  certain  agreement  in  writing,  dated,  &c.    between  breaeli,  and 
the  pkiintiff  and  the  defendanty  by  which  the  defendant  agreed  to  Ibrleit  the  iImi  t>e  fW 

VOL.  I,  ^e 
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feitare  w  sum  of oOf.^  without  specify  in  what  manner  the  contract  was  infringed,  or 
not  a  penal  rendering;  it  possible  to  say  whether  it  was  in  the  nature  of  a  pcnaky  or  stipu- 
^V  Af\'  ^ii^G^  damages.  On  a  rule  to  show  cause  why  ibe  defendant  should  not  bo 
1.'*^^  '  discharged'i)n  filing  bail.  P'.r  Ctir.  This  aflidavit  is  totally  untenable;  for  it 
pewon^  *  neither  alleges  whether  the  501.  be  stipulated  damaj^es  or  a  penalty,  nor  does 
binds  him  it  disclose  the  nature  of  the  contract,  or  n  breach;  the  rule  must  conaequeotly 
ieir  in  a  be  made  absolute.  See  Anon.  Salk.  100;  Whitfield  v.  Whitfield,  Barnes,  109; 
penalty  of  Archer  ▼.  Ellard,  Sayer.  109;  Brookes  v.  Friend,  cited  Stintor  v.  Hughea,  6. 
100/.  for     ^  j^   ,3.  Hatfield  v.  Linjiruard,  6  T.  R  517. 

Tnco  o?coT  ^-  Ed^^ards  v.  Williams,  M.  T.  1813,  C.  R  5  Taunt.  247. 

ennnt*  he         Tho  defendant  had  bound  himself  in  a  penalty  of  lOOi,   for  performance  of 
eannoi  he    repairs  within  a  certain  period,  and  had  been  arrested  on  an  aflidavit   tbat  the 
arretted  for  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  ICQ^.  on  that  a^rreemcnC 
the  100/  op^^yjji^;!^  had  been  set  out  in  a  previous  part  of  the  affidavit)  in  that  behalf  men- 
v?i*wh"ich  *  ^»^^^^>  ^***'  *"^  ^y  reason  of  his  neglect  in  repairing;.  A  rule  nisi  had  bean 
doernoc      obtained  to  cancel  the  bail  bond,  on  the  ground  that  the  affidavit  did  mo%  show 
■how  in       in  what  respect  and  to  what  amount  he  bad  failed  in  the  falfilmeotof  his  coo* 
what  re       tract,  and  that  it  did  not  appear  on  the  face  of  the  deposition  to  be  a  case  of 
a^ect,  and  stipulated  damages.     Per  Cur,     Bail  can  only  be  required  for  the  amount  ol 
to  what  a    ^^^  damages  actually  sustained  by  a  breach  of  the  contract;  and  as  the  defen- 
coQtfLct"   ^*"^  ^^®  been  arrested  for  the  penalty,  he  is  entitled  to  be  discharged  on  enter- 
hd*  heen     inc  a  common  appearance. — Rule  absolute.  See  2  B.  A*  P.  346;  Si<l.  63;   1 
violated.     Salk.  100;  1  Lev.  ^60;  Noy.  88;  2  Roll.  Rep.  53\    lO  East,  358;    Doug.  407. 
AnaOidHvit  5.  Skeen  v  M'Gregor,  E.  T.  18^i3,  C.  P.    1  Bing.  242. 

on  ehmrier  ^  motion  was  made  to  show  cause  why  the  bail  in  this  case  should  not  be  di*' 
w'\liaii*lie  c^**'R®<^i  o"  ^^®  grounc^of  the  insufficiency  of  the  affidavit  on  which  thedefen* 
iMendant '  dant  had  been  arrested.  The  affidavit  stated,  that  the  defendant  waa  justly 
wee  indebt  indebted  unto  the  plaintiff  in  the  sum  of  499^.  lOs.  upon  and  by  virtue  of  a 
ed  to  the  certain  charter  party  of  affreightment,  bearing  date  the  }5th  January  last,  for 
piaioiiiT  io  ^nd  on  account  of  tlie  hire  of  a  certain  ship  or  vessel  called  the  Skeen,  let  to 

*  ^'^**''!' .  hire  by  the  plaintiD'  to  the  defendant,  and  by  him  taken  for  a  certain  voyage 
he  had  not  ^^^^  ^^®  P^'  ^^  I^tth  to  Poyais;  it  was  submitted,that,  by  analogy  to  the  cases 
paid,  with  where,  in  cases  of  action  arising  00  the  breach  of  a  contract,  it  was  holden  that 
eat  formal  a  breach  shouhil  be  shown  in  thet  affidavit  to  hold  to  bail;  the  affidavit  shoakl 
ly  showing  }^ve  contained  an  allegation  of  the  breach  of  the  condition  contained  in  the 

*  ^^^^'j.^'^charter  party  on  the  part  of  the  defendant;  bnt,  the  Court  were  of  opinion  that 
lion  was      *^^  affidavit  was  sufficiently  explicit,  and  refused  tfte  rule. 

holden  snf  €•  Lee  V.  Selwood,  E.  T.  1821,  Exchequer,  6  Price.  92^ 

ftcient.  To  an  affidavit  to  hold  to  bail  in  an  action  for  use  and  occupation  an  objec* 

An  affidavit  tion  was  taken  that  it  was  invalid,  as  the  debt  was  not  in  its  nature  capable  of 
to  hold  to  [)eing  stated  with  a  certainly^  and  that  the  defendant  waa  not  described  as  tea' 
aciVn  for  ^^^  of  the  premises  to  the  plaintiff.  Per  dir.  We  are  of  opinion  that  the  debt 
use  and  oc  ^^^  premises  as  alleged  are  sufficiently  positive  and  explicit;  and  aa  the  state* 
capaiion  ment  wriuld  be  sufficient  in  a  declaration,  the  rule  must  be  disvharfre<|. 
need  not  ({)  Bilh  oj  exchange  and  promissory  noU»\  descrifium  of  the  inMlrvmaU 
V^V^.^'^A  plaMps  inierest. 

allt  is  ihe  ^  •  ^^^^^^  ▼•  Adcock,M.T.  n98,k.  B.  8  T.  R.  27.  S.  P,  Ei^oNt  v.  Mow^ 
lennni  in  ^^^E.  M.  T.  1819,  K.  B.    I  Chit,  Rep.  648. 

posaossion.  '^h®  affidavit  described  the  instrument  upon  which  the  action  was  braaglt  af 
I  406  1  "  »  bill  of  exchange  or  order  for,  &c.  drawn  by  A.  upon  and  accepted  by  tba 
The  instrn  <*«fendant  payable  toihe  plaintiff."  The  declaration  stated,  that  D  H.  on,  4<f. 
meni  ma-it  according  to  the  custom  of  merchants,  made  his  bill  of  exchange  in  writing 
not  only  be  directed  to  the  defendant,  requiring  him  to  pay  to  the  platnfifT,  or  order,  the 
in  ^r  •**  *"*"  ^^'  ^^'  **"*  ^^  ^^^  monies  which  he  (the  defendant)  might  receive  of  A.  B. 
bnt  most  bo  American  agent,  when  received  with  lawful  interest.     The  Court  coftsiderca 


staled  ac  ^^is  variance  fatal,  and  ordered  the  bail  bond  to  be  delivered  op. 

iBprdingto  2,  BaADSHA:w  V.  Sadoingto?^,  M.  T.  180e,  K.B.7East,94;SC.5Srofth,in. 

|t0  legal  A  rule  waa  obtained  to  show  cause  why  the  defendant  should  no!  be  dis* 

fffcijj^  phargad  out  of  custody  on  the  ground  that  the  affidavit  on  which  he  had  been 
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held  to*bail  did  not  show  in  what  character  he  sued,  it  stated  that "  defendant  Ahhoagh 
is  indebted  upon  and  by  virtue  of  a  ceitain  bill  of  exchange,  drawn  by  the  de-  *"  »ffid«vtt 
fendanty  and  long  since  due  and  unpaid."     Per  Car,     We  are  o^  opinion  °^j^*Jm^*?"^ 
that  this  rule  must  be  discharged;  it  being  unnecessary   for  the   plaintiff  to  c^'e^doM 
show  in  what  particular  capacity  he  sues,  whether  as  holder  or   indorsee;  for  noi  sute  in 
if  he  makes  an  afiidayit  on  an  instrument  to  which  he  has  no  legal  rif^ht,  he  is  what  char 
Kable,  either  to  an  indictment  for  perjury,  or  to  an  action  for  a  malicious   ar-^^'^**  ^^^ 
rest. — Rule  discharged.     See  Coppinger  v.  Beaton,  8  T,  R.  338.  plainiitT 

3.  Balbi  v;  Batlrt,   1  Marsh.  424;  6  Taunt.  25,  S.  C.  «Sri«,Ir 

A  motion  was  made  to  enter  a  common  appearance,  and  a  rule  mn  obtam-  Bat  aemb, 
(tA,     The  affidavit  to  hold  to  bail  merely  stated  the  defendant  to  be  indebted  aq  Affidavit 
to  the  plaintiff  on  certain  promissory  notes  of  the  said  defendant,   without  al-  on  >  promii 
leging  that  they  were  payable  to  the  plaintiff,  or  that   they  were  payable  to  **^y  "?*•  " 
some  other  person,  and  had  been   indorsed  to  the  plaintiff.     Per  Cur.     We  n^j^a'ii** 
mre  unanimously  of  opinion  that  the  affidavit  is  defective.  Rule  absolute.  SeCgtaie  how 
vide  7  Taunt.  171;2  B.  &  B.    338.   where   it   is  observed   that  the  case  of  the  piaimifT 
Bradshaw  v.  Saddington,  7  East,  94,  was  not  cited  when  Balby  v.  Batley  was  hecam»  en 
determined.  »"*•«*  «• '« 

4.  Machu  v.  Fraser,  M.  T.  1816,  C.  P.  7  Taunt,  17 1 ;  2  Marsh.  483;  S.  C  An'^^ffidavii 
In  this  case  the  defendant  had  been  arrested  upon  an  affidavit  that  the   de-  efdebistat 

fendant  was  indebted  to  the  plaintiff  upon  the  two  following  b  lis  of  exchange;  ingihat  ihe 

▼iz.  one  for  the  sum  of /.  drawn  by  the  defendant  upon,  and  accepted  by  derendaot 

J.  C;  and  the  other  for ^Z.  drawn  by  the  plaintiff  upon,  and  accepted  by  '»  iodab-ed 

the  defendant.     A  rule  to  show  cause  why  the  bail  bond  should  not   be  can- '°  ''^u'n'^ 
celled  on  account  of  the  affidavit  bein  r    defective    had    been    granted,    <>s  drawn  bv 
the  affidavit  neither  disclosed  the  plaintiif's  character  with  reference  to  the  the  defend 
hiUa  of  exchange,    nor  stated  their  dates,  and  they  had  become  due  and  ant,  accept 
unpaid.     P^r  Car.     The  first  objection,  that  the  plain* iHT'.s  interest  in  the  «d  open 
bill,  was  not  described,  as  untenable.     But  on  the  ground  of  the  second  objec-  f "\**  qT*** 
tkwi,  this  rule  must  be  made  abijotute.     The  Court  would  not  in  this  case  ^1' n^danoih  r 
low  a  supplemental  affidavit. — Rule  absolute.     See 7  East,  94;   1  N.  R.  424;  drawn  by 
2M.  4S.  148;  I  N.  R.  157.  plarmiff 

upon  and  accepted  by  defendant,  withoat  Rtating  their  dates,  or  that  they    were  dne  and  unpaid  is  de- 
fective.    Sed  temb.  that  luch  an  atfiduvit  need  not  disrlose  in  what  character  the  pJaiMtifTaiandii. 

5.  Wabmley  v.  Macbt,  M.  T.  1820,  C.  P.  2  B.  <^  B.  3:^8;  S.  C.  5  Moore,    • 

62.  LkMB  V.  Newcombe,  M.  T.  1820,  2  B.  &  B.  34.3,  S.  C.  5  Moore,  14,      [407    f 
A  rule  was  obtained  to  show  cause  why  the  defendant  should  not   be   dis-^"  "^^^'^''^ 
cbarged  out  of  custody,  on  entering  a  common  appearance,  on  the  ground  that  j^'Vj"     j? 
ibe  affidavit  on  which  he  had  been  holden  to  bail  was  insufficient,  as   it  only  i^^^'x  thede 
■tated,  '^  that  the  defendant  was  indebted  to  the  plaintiff,  as  acceptor  of  a  bill  fendant  is 
of  exchange  drawn  by  the  plaintiflT,   and   due  at  a  day  then  past;  without  indebted  to 
showing  the  relative  situation  of  the  plaintiff  and  defendant,  or  adding;  that  ^^®  pinmtiff 
the  bill  remained  unpaid.     Per  Cur.     It  is  a  general  and    unqualified  rule,  "|1  "*^^m?*^' 
that  the. affidavit  to  hold  to  bail  must  show   the   relation   between  the  parties,  drawn  by 
that  is,  in  what  capacity  the  defendant  is  a  party  to  the  instrument;  now  it  ih«  piainiiflT 
appears  to  us  to  have  been  sufficiently  stated  in  the  present  case,  viz.  that  the  and  doe  at 
defendant  is  indebted  as  the  acceptor  of  a  bill  drawn  on  him  by  the  plaintiff,  ^  day  then 
therefore  the  first  objection  is  disposed  of.     2d.  We  Tiave  to  consider  whether  Pjjf''""'"^ 
it  clearly  appears  from  the  affidavit  that  the   bill   still  remains  unpaid;  now   |V^|J^  ^^J^ 
in  order  to  show  that  there  are  no  particular  words  necessary,  any  statement  ^^  fsttket 
showing  that  the  bill  is  due,  is  equivalent  to  stating  that  it  still  remains  un- showing 
paid.     Here  it  is  expressly  and  unequivocally  stated,  that  the  bill  was  due  at  tke  relscioa 
a  day  past,  and  that  the  defendant,  as  acceptor,  was  indebted  to  the  plaintiff  ****^**" 
as  drawer  thereof;  we  are  consequently  of  opinion  that  the  affidavit  is  s^^'lm^  defend 
ficiently  explicit  in  alleging  that  the  bill  remain;?  unpaid.     For  if  it  had  been^„|^  ^^  ,,^. 
paid,  the  allegation  that  the  defendant  was  indebted  to  the  plaintiff,  would  ding  "that 
have  been  altogether  false,  and  the  party  deposing  would  have  subjected  him-the  blH  re 
self  lo  an  indictment  for  perjury.     If  we  are  to  hold  this  affidavit  insufficient,  mamedtm 
we  should  be  deciding  contrary  to   principle,  sense,  and  reason;  and  it  is  P^'  * 
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clear,  beyond  all  doubt,  tbat  this  affidavit  in  suffioientlj  positive  and  certain.— 
Rule  discharged.  See  Balby  v.  Batley,  6  Taunt  25;  S.  G.  5  Marsh.  424; 
Machu  V.  Fraser,  7  Taunt.  171 ;  S.  C.  2  Marsh.  483;  Davison  v.  March,  I 
N.  R.  167;  Coppiiiger  t.  Peafon,  8  T.  R.  338;  Taylor  v.  Forbes,  11  Ewt, 
315;  Perks  V.  Severn,  7  East,  194;  Bradshaw  v.  Saddington,  7  East,  94; 
Sands  V.  Graham,  4  Moore,  18;  Edwards  v.  Dick,  3  B.  &  A.  495;  Elstone 
V.  Mortlake,  1  Chit.  Rep.  648:  Humphries  v.  Williams,  ^  Marsh.  S3I;  S. 
[  408  1    C.  6  Taunt.  531 ;  Jackson  v.  Yate,  M.  fy  S.  148. 

^  ( j)  How  defendant  became  a  party  to, 

Th«  affida  1.  Humphries  v.  Winslow,  E.  T.18  I6,C.  P.  6  Taunt.531 ;  2  Marsh.231.  B.C. 
vit  matt  in  A  rule  was  obtained  to  show  cause  why  the  bail  bond  in  this  case  should 
''*""^'y^i"  not  be  cancelled,  as  the  affidavit  to  hold  to  bail  alleged  that  the  defendant 
what 'char  ^^^  indebted  to  the  plaintiff  in  the  sum  of  95/.  as  the  indorsee  of  a  certain 
aeted  th«  ^t^l  o^  exchange  drawn  by  one  T.  W.  without  stating  how  the  defendant 
defendant  became  liable,  whether  as  acceptor  or  indorser.  Per  Cur.  Th«  rule  must 
b  a  party  be  made  absolute.  There  is,  however,  a  distinction  between  stating  the 
to  the  bill  plaintiff 's  title  to  the  bill  or  note,  and  the  defendant's  liability.  Although  it 
inieT^  .  may  not  be  absolutely  essential  to  state  the  former,  the  latter  must  be  clearly, 
4orgee  is  de  ^'®^*"^*'y'  and  appropriately  described. -'Rule  absolute. 
•cripii?e  of  2.  NoTE  in  Machu  V.  Eraser,  M.  T.  1816,  C.  P.  7  Taunt.  172. 

the  pin  in         Per  Cur.     According  to  the  language  of  the  common  and  ordinary  forms, 
'  ^-7  ' '°  ^^^  ^^®  ^^""  indorsee  is  descriptive  of  the  relation  of  the  plaintiff  to  the  bill,  and 
bill  and  not  not  ^f  jh^  relation  of  the  defendant. 

JivoaVna  W    Thai  the  hUlis  due. 

lion  of  ihe  ^-  HoLCOMBfi  v.  Lamdkin,  E.  T.  1814,  K.  B.  5  M.  &  S.  475. 

dafendant.  The  affidavit  was  againsi  the  acceptor  of  a  bill  of  exchange  drawn  by  the 
An affidAvit  deponent;  but  it  was  not  shown  that  the  bill  was  due.  The  Court  nade  a 
^n  a  bill  of  rule  absolute  for  the  defendant's  discharge  on  common  bail.  See  Jackson  v. 
J'f  ."«"  Yate,  2  M.  &  S.  148;  Machu  v.  Fraser,  7  Taunt.  171;  Sands  v,  Graham, 
aMeptors  ^  ^  Moore,  18;  Warmsley  v.  Macey,  2  B.  Moore,  53;  S.  C.  3  B.  &  B.  33«; 
maatabow  Lamb  v.  Newcombe,  6  B,  Moore,  14;  2  B.  &  B.  343;  Brooke  v.  Clarke,? 
that  the  bill  D.  ^  R.  148. 

i«  <*«•.  2.  Edwards  v.  Dick,  E.  T.  1820,  K,  B.  3  B.  &  A.  495. 

Or  against  '^  ^^^^  ^°^  obtained  to  show  cause  why  the  defendant,  on  filing  comnxNi 
the  drawer  bail,  should  not  be  discharged,  as  the  affidavit  of  debt  merely  stated,  *'  tbat 
an  aver  the  defendant,  the  drawer  of  the  bill,  is  indebted  to  the  plaintiff  in  a  certain 
th*"b*ll^*^  sum,"  without  stating  that  the  bill  is  due  and  unpaid.  On  showing  cause,  the 
indwpenaa  ^*®®  of  Davison  v.  March  was  relied  on  as  an  express  authority;  it  being  de- 
ble.  termined  there  that  the  affidavit  need  not  state  that  the  bill  is  due,  since  that 

^  409  ]  isifnplicd  in  the  word  indebted;  but  Per  Cur,     In  order  to  enable  us  to  lay 
down  a  general  rule,  whirh  we  now  intend  to  do,  it  will  be  compulsory  in  us 
<o  overrule  the  case  of  Davison  v.   March;   and  we  are  consequently  of 
bpinion  that  this  affidavit  is  not  tenable,  as  it  does  not  allege  that  ths  bill  'u 
due. — Rule  absolute. 

3.  Davison  v.  March,  H.  T.  1805,  C.  P.  1  N.  R.  157;  S.    P.   Jackson  v. 

yATE,Jf.T.  1813,  K.  B.  3M.  &S.  148, 
Ikit  in  ma  An  affidavit  to  hold  to  bail  was  objected  to,  on  the  ground  that  it  stated  the 
a«tion  a  defendant  to  be  indebted  as  endorsee  of  a  bill  of  exchange,  without  showing 
»^" '^  that  the  bill  was  due.  Per  Cur.  The  affidavit  is  sufficient;  as  the  dcfcn- 
•"bilTYi  ii  ^®"*  heing  described  as  an  indorser,  and  as  such  only,  a  collateral  security 
anaeoeaaa  ^^^^^  ^^^  b^  indebted,  unless  the  bill  had  become  due,  and  been  dishonoured. 
fy,$edvide      See  2  M,  &  S.  149,-  id.  475;  2  D.  &  R.  148. 

$upra.  *  4.  Elstone  V.  Morti.ake,  M.  T.  1819,  K.  B.  I  Chit.  Rep.  648. 

In  aoactioo  This  was  an  application  to  set  aside  the  bail  bond  given  in  this  case,  on  th« 
againat  lbs  ground  that  the  affidavit  on  which  the  defendant  had  been  holden  to  bail  was 
Jj^j^^lj^joefective.  The  action,  it  appeared,  was  brought  upon  a  bill  of  exchange, 
fha  bill  wia  p&y»hie  to  a  third  person;  the  affidavit  stated,  <<  that  the  bill  was  payable  at 
i$fgntk     H,  ^ Go.  ^t  9  certain  day  now  past."    Jn  support  of  the  motion,  it  was  piK 
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jected  that  it  ihcMild  have  been  stated  in  terms  in  the  deposition  what  the  dajrday  now  ' 
was;  but  the  objection  was  overruled  by  Best,  J.  who  observed,  that  the  affida-  P*"^  i*  '^^ 
▼it  was  good;  it  being  averred  that  it  was  due  at  a  day  now  past,  which  is  suf-  ^'*"^' 
ficiently  explicit. — Rule  refused. 

(/)  Ihscripium  of  defendant's  chrielian  name. 
1.     HowBix  ▼.  Coleman,  T.  T.  1801,  C.  P.  2  B.  &  P.  466.  ^  ^^  ^j 

The  defendant  had  only  subscribed  the  initials  of  his  christian  "^^^^  to  a^^^^J^^-^ 
bill  of  exchange,  and  all  possible  inquiries  had  been  made  to  ascertain  it  with- md  eapiae 
out  effect.     He  was  ukimately  arrested  by  the  initials,  and  the  Court  held  the  against  the 
affidavit  and  proceedings  regular,  and  refused  to  discharge  him  on  entering  defendant 
coamoo  appearance.  *»y  ^^'^r'u* 

S.     Reynolds  v.  Hankin,  M.  T.  1821,  4  B.&  A.  386;  S.  P.  Paruh  v.  "■? f/  *"" 

Bent,  £.  T.  1822,  K.  B.  2  D.  *  R  73,  ^ameTnly 

The  defendant  had  been  arrested  by  the  plaintiff  on  a  bill  of  exchange  sign- was  etteem 
ed  by  the  defendant  with  the  initials  of  his  christian  name.     It  was  positively  ed  regotar, 
sworn  that  every  exertion,  though  ineffectual,  had  been  made  to  ascertain  the  Bat  this  doc 
defendant's  real  name  prior  to  the  arrest.    The  Court,  after  taking  time  to  ^""® '*  "^^ 
consider,  were  of  opinion,  that  it  was  not  sufficient  to  describe  a  person  bylh®  an^^lbe^de 
initials  of  his  christian  name  only,  and  made  the  role  for  the  defendant's  dts-  fendant  if 
charge  absolute.     See  Tomlin  v.  Preston,  1  Chit.  Rep.  397.  arrested  by 

3.     M'Beath  v.  Chattbrlbt,  M.  T.  1822,  K.  B.  2  D.  ^  R.  237.  l»if  initials 

On  motion  to  set  aside  proceedings,  it  appeared,  that  the  defendant,  during  ^'^'  be  dis 

the  life-time  of  her  husband,  as  is  usual,  adopted  his  christian  name,  and  sub-  or^^^^  ^"^ 

«eqaent  to  his  death,  she  had  accepted  a  bill  by  those  initials,  and  had  been  by    r  4]Q  V 

them  arrested.     Per  Cur,  Whether  the  initials  be  or  be  not  the  correct  ones,  Heoee 

the  arrest  is  eoually  irregular^  for  in  either  case  the  name  should  have  been  as-  where  a  Is 

certained.     We  cannot,  however,  set  aside  the  whole  of  the  proceeding,  but  dy  after  the 

we  will  direct  that  the  bail  bond  be  delivered  up  to  be  cancelled,  upon  the  de-  ^^^^^  ®f 

Aodaat  Sling  common  bail;  but  without  costs.  u^^J'" 

®  ' band,  con 

tinned  to 
(B)  In  covenant.  sse  the  ini 

(o)  Slating  the  particvtars  of  the  deed.  lials  of  her 

The  affidavit  to  hold  to  bail  in  an  action  of  covenant  should  set  out  in  pre*  bosbaod'a 
cite  and  unambiguous  terms,  the  date  of  the  deed,  the  names  of  the  pontrad-  o*/n<i«  ^"4 
Rig  parties,  the  substance  of  the  particular  covenant,  and  that  the  money  ^ccepiwTa 
Iheretn  specified  to  be  paid  is  due.  bill,  ih^ 

(b)  Statement  of  the  amount  payable,  and  breach,  Coort  set 

Skkbn  v.  M'Gregor,  E.  T.  1823,  C,  P.  1  Bingham,  242.  aside  the 

On  a  rule  to  show  cause  why  the  bail  in  this  cause  should  not  be  discharg- ^*''  ^a^'u 
ed,  on  the  ground  of  the  insufficiency  of  the  affidavit,  it  appeared4hat  it  ^^^fh^t'th   d 
alleged,  ^Hhat  the  defendant  was  jtistly  indebted  unto  the  plaintiff  in  a  named  fendant  is 
sum,  upon  and  by  virtue  of  a  certain  charter  party  of  afFreiglitment,  bearing  indebted  to 
dale  the,  &c.  for  and  on  account  of  the  hire  of  a  certain  ship  called  the  S.  let  the  plaintiff 
by  the  plaintiff  to  the  defendant,  and  by  him  taken  for  a  certain  voyage  from  l"  ^  certain 
L.  to  P."  without  containing  any  formal  averment  of  a  breach  of  the  condi»*"°*  °°  * 
tion;  bat  the  Court  considered  that  the  defendant's  non-performance  of  the  ^^[^I'^'l^^J"' 
covenant  was  sufficiently  shown,  and  discharged  the  rule.  alteging  a 

— ■  ■ formal 

(C)  In  debt.  breach  w 

(a)  On  money  bond.  ?®U*?** 

1.     HoBsoN  V.  Campbell,  T.  T.  1788,  C.  P.  1  H.  Bl.  245.  oiTa  bond'* 

A  bond  had  been  given,  conditioned  for  the  payment  of  the  bill  of  exchange  condition 
drawn  on  A.  residing  in  India,  in  case  such  bills  should  be  returned  to  £ng-ed  for  the 
land  proteMed  for  non-puyment.     The  affidavit  to  hold  the  obligor  to  bail  af- payment  of 
ter  stating  'Hhat  he  was  indebted  to  the  deponent  in  a  certain  sum,"  setout  ™^°^y*  oa 
the  condition  of  the  bond,  and  then  followed  these  words,  "and  that  the  said       .    P  ' 
bills  were  not  paid  to  his  knowledge  or  belief  in  India  or  elsewhere,  but,  that  ^  pnrtica 
they  were  protested  for  non-acceptance  in  India,  and  were  still  unpaid."  The  lar  event. 
Coo  t  thought  that,  although  the  former  part  of  this  affidavit  was  suftcienly  not  thoit 
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lag  ihaixhe  positive,  yei  it  became  uocertaio  and  defective,  by  being  connected  With  ibe 
•vent  has    latter  part,  from  which  it  did  not  appear  that  the  bills  had  ever  been  prote«ted 

teJaul  ^^'  nonpayment. 

bie  2.     BosANdUET  V.  FiLLia,  T.  T.  1815,  K.  B.  4  M.  &  S.  330. 

[411]  ^  rule  was  obtained  to  show  cause  why  the  defendant  should  not  on  filing 
Or  Biating  common  bail,  be  discharged  out  of  custody,  on  the  ground  that  the  debt  sought 
generally  to  be  recovered  was  not  described  as  principal  and  interest  in  the  affidavit  to 
••  ifaat  the  hold  iQ  \^^\\^  ()u(  ^g^i  ii  QQly  contained  a  general  allegation,  ^^that  the  defend- 
^^[ndebtid  ^^^  '*  indebted  in  6000(.  upon  a  bond  in  the  penal  sum  of  25,000/  Per  Cwr,  U 
in  6000/.  ^  insufficient,  for  though  using  the  term  penal  sum  imports  that  the  bond  mta 
upon  a  subject  to  a  condition,  it  might  nevertheless  be  a  condition  for  the  performance 
bond  in  the  of  covenants,  when  it  would  be  requisite  to  assign  breaches,  and  show  to  what 
penal  so m  extent  the  piaintiHT  is  damnified.  Rule  absolute.  See  Hatfield  v.  JLinguard, 
of25,000/'g  T   R  217;  Wildey  v.  Thornton,  2  East,  409. 

3.  BvLAND  V.  Kino,  H.  T.  1817,  C.  P.  7  Taunt.  275;  S.  C.  I  Moore,  24, 
l^l\rm  This  affidavit  to  hold  to  bail  stated  that  ^'defendant  is  indebted  to  plaiotif 

debt  on  a  ^^  ^^^  ^^m  of  3000/.  for  principal  and  interest  due  on  a  bond  in  the  penal 
bond,8ia  sum  of  6000/.  On  a  rule  to  nhow  cause  why  the  former  should  not  be  dis» 
ting  U  to  be  charged  out  of  custody  on  entering  a  common  appearance,  an  objection  was 
f<>'  princi  taken  to  the  affidavit,  that  it  did  not  appear  from  the  deposition  that  the  bead 
x  "i"d  *e  ^^^  conditioned  for  the  payment  of  money.  F^  Cur.  To  say  that  a  bond 
on  a  bond  ^^^  ^^  payment  of  principal  and  interest  is  not  a  bond  for  the  payment  of  mo- 
mado  by  ney,  would  be  incomprehensible,  the  objection  is  untenable.  Rule  discharg- 
the  defend  ed  with  costs.  See  Bosanquet  v.  Fillis,  4  M.  ^  S.  330;  Wildey  v.  Thornton, 
ant  to  the    2.  ^a^.  .409. 

plaintiff,  in  ^^j  Q^  ^  ^^^^  ^^  ^  pefformance  of  an  award 

.  pef^l  Mm.  ^-    ARHSTA0M.V,  Stbattow,  E.  T.  1817,  C.  P.  7  Taunt.  405;  S.  C.  1  Moore, 

^J8a0fficie|it.  *1^» 

Antflidavit     A  rule  was  obtained  to  show  cause  why  the  defendant  should  not  be  dta- 

u>n  an  ar  charged  out  of  custody  on  entering  a  common  appearance,  as  the  affidavit  on 
-bitratioD  .which  he  had  been  held  to  bail  was  defective,  it  merely  stating  that  J.  W. 
!aet"rorth'the  ^^^^'^'^  that  defendant  is  indebted  to  this  deponent,  and  to  O.  A.  as  assignees 
•'*  condition  o^  J*  ^-  ^  bankrupt,  upon  a  certain  bond,  ^'conditioned  for  the  perform- 
er the  ance  of  an  award,"  omitting  to  set  out  the  condition  of  the  bond,  or  that  any 
^ond.*'  demand  had  been  made.  _Per  Cur,  It  is  clear  beyond  all  doubt  that  this 
[  412  1  affidavit  is  defective-;  it  merely  states  that  the  defendant  is  indebted  loth^ 
t^bere  the  plaintiff  on  an  arbitration  bond,  when  in  fact  the  condition  should  have  been 
^ebt  arises  get  out.  But  even  if  that  had  been  disclosed,  it  would  have  been  insufficient, 
'fP^?  j°  ^'^  ^^i*  ^^®  deposition  should  have  stated  a  demand  on  the  defendant  for  payment 
j^ent"  ihe  ^^  ^^®  owney.  Rule  absolute.  See  Long  y.  Linch,  3  VVils.  IM;  S.  C.  'Z  BL 
affidavic  to  *^P-  ''^O. 

Jiold  10  bail  {cY  On  judf^metds 

must  show  Storie  v.  iBALL,  T.  T.  1822,  K.  B.  2  Chit.  Rep.  16. 

•ihe  vaioe  of  Qq  ^  f^\^  iq  show  cause  why  the  defendant  should  not  be  discharged  out  of 
in  £iD  ^IhTh  ^^^^^7  ^^  ^''"i  common  baily  it  appeared  that  the  affidavit  on  which  hChad 
^rrencv.  ^®^"  ^^^^  ^^  ^^'^  stated  in  substance  that  the  defendant  is  indebted  to  the  plain** 
'The  aiSida  ti^T  in  a  certain  sum  by  virtue  of  a  judgment  recovered  in  Ireland,  omitting  to 
irit  must  show  the  value  of  the  Irish  money,  which  it  was  contended  was  a  fatal  defect, 
describe  Jn  this  opinion  Holroyd,  J.  acquiesced,  and  made  the  rule  absolute, 
the  natore  __»„™..^«^  ^^^__^ 

offenM,and         _  (^)   ^'»  penal  slaiules. 

that  a  for    ^    Davis  v.  Mazzinobi,  1787,  K.  B.  I  T.  R.  705;  S.  P.  Watson  v.  Shaw, 

feimre  baa  M.  T.   1788,  K.  B.  2  T.  R.  654. 

been  in  cor  The  affidavit  stated  that  the  defendant  bad  forfeited  a  specified  sum  by  is- 

red;  but  it  gyring  in  the  lottery,  without  alleging  that  the  defendant  was  indebted  to  the 
JilA^lr'^^'  plaintiff,  or  that  the  debt  was  still  due.     Per  Cur,     The  affidavit  should  spe- 

■tau  that  ^^^y  ^  nature  of  the  transgression,  and  that  a  forfeiture  had  been  incurred; 

the  defend  hut  a  circumstantial  description  of  the  act  which  constitutes  the  alleged  io- 

Mt  is  in  fraction  of  the  Jair  is  nnneceasary;  nor  is  it  requisite  to  state  that  the  party 
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« 

cbarged  with  having  incurred  the  penalty  is  indebted  to  the  plaintiff^  or  flfttt^ebledto 
8uch  debt  is  still  due.     It  would  be  unreasonable  to  compel  the  deponent  to  th«  P*«"»«>ff 
swear  that  it  was  a  debt  owing  to  him,  when  any  other  informer  might  *>«^«  StoM^i'staf 
previously  commenced  an  action  against  the  defendant.     Rule  discharfed.       ^^^ 

2.     Pkitchett,  qui  tarn,  v.  Cross,  H.  T.  1792,  C.  P.  2  H.  Bl.  17.  OntiwiMttf 

On  a  rule  to  show  cause  why  the  defendant  should  not  be  discharged  on  ea-ry  aci  my 


terifig  a  common  appearance,  it  appeared  that  he  had  been  holden  to  bail  ^<>''?J*^^  *^ 
penalties  incurred  by  insuring  tickets  in  the  lottery.  The  motion  was  IJB^ide  on  r*™^"' 
the  ground  that  the  affidavit  was  untenable,  as  it  stated  the  offence  in  the  dis-g^^g^j  ^ 


junctive,  that  she  insured,  or  caused  to  be  insured.     Per   Cur,    There   is   no  be  insored-' 
weight  in  the  objection;  the  affidavit  is  sufficiently  positive.     Rule  absolute,    the  we  of 
3.     Watsox  v.  SitAW  ANp  OTHERS,  M.  T.  1788,  K.  B,  2  T.  R.  654.        the  diijaoa 

The  affidavit  to  hold  to  bail  alleged  that  the  defendants,  after  the  making  of**'"  ^**' 
m  act  of  parliament  in  the  27  Geo.  3,  he.  entitled,  c^c.  '*An  act  for  Licensing  "r*'^**l^*?* 
Lottery  Offices,"  ^c.  and  during  the  drawing  of  a   lottery  on,  &c.    did   take  |^  ^^^  J  ^ 
and  receive,  &c  •  and  in  consideration  thereof  premised  to  pay,  &c.  on  certain  gime^ii,^ 
events  relating  to  the  drawing  of  tickets  in  the  said  lottery,  and  that  the  defen- ptrtiealar 
dants  had  incurred  penalties  to  the  amount  of  50()/.     The  affidavit,  it  was  ar-«ct;  bia  if 
gued,  was  insufficient,  because  the   act   of  parliament   was   misreciled.     Pcr^^^^^^ 
Cur.  The  objection  is  fatal;  for  although  it  was  not  compulsory  on  the  parly  to  ™J.*J*g  -j 
set  forth  the  year  in  which  the  act  passed,  yet  having  undertaken  to  do  so,  the  ^^e  vari  '^ 
unnecessary  matter  cannot  be  rejected  as  surplusage.     See   Cro.  Car.  23^*,  ance  is  fa. 
Dyer,  203;  Sal k,  609;  I  T.  R.  705.  tal. 

4.     Holland  v.  Bothmah,  E.  T.  1791,  K.  B.  4  T.  R.  2^8. 

Tbts  was  an  action  upon  the  lottery  act,  22  Geo.  3,  c.  47,  to  recover  penal- On  the  lor 
ties  for  fnsnring  tickets  to  difTercnt  persons.    The  affidavit  alleged  that  the  de-tery  act,  it 
fendant   had  promi.sed  arid  agreed  to  pay  those  several  persons  divers  sums  of"^^  not  b^ 
iWHiey,  on  certain  events  and  contingencies  relating  to  the   drawing  certain  Jj^^^^^^ 
tickets  or  nimibers.  ^c.  without  adding,  that  the  defendant  had  taken  and  re-^nt  receiv 
ceired  any  money  in  consideration  of  such  promises.     A   rule  was  obtained  ed  any  co» 
why  the  defendant  should  not  be  discharged  out  of  custody.     Per  Cur,    The  aideraiiea 
words  of  the  13th  section  of  the  statute  22  G.  3,  c.  4"!,  being  «<  whether  with  fwrbiapro^* 
or  without  consideration,"  is  a  complete  answer  to  the  supposed  defect.    Rule  ****" 
discharged. 

5      Rf.x  v.  Decker:,  f  I.  T.  1796,  Ex.  3  Anstr.  862.  j^.^^  j^  .^.^ 

This  affidavit  was  on  the  lottery  act,  made  by  S.  L.  stating  that  the  defend- ^„||jj  i^, 
irtit,  within  six  months  before,  received  divers  sums  of  money  and  in  considera- Htate  from 
tWn  thereof  promised  and  agreed  to  repj^y  certain  other  sums  of  money  on  certain  whom  the- 
events  and  contingencies  relative  and  npplicable  to  the  drawing  of  certain  tick-'"™?  were* 
ets  in  afid  belonging  to  a  certain  lottery,   authorized  to  be.  drawn  m  the  king- 'JJ^®*?'*^' 
dom  of  Ireland,  by  an  act  passed  in  the  parliament  of  Ireland,  contrary  to  ^^^  inl''Ian«ral 
form  of  the  statute,  &c.     The  Court  held  the  affidavit  clearfy  sufficient.     See )«  ihet  the 
36  Geo.  3,  c.  10;  27  Geo.  3,  c.  I .  defendant 

6.     R.  King  v.  Cole.  E.  T.  1796,  6  T.  R.  640.  received  di 

The  affidavit  in  this  case  was  similar  to  the  deposition  in  Rex  v.  Decker.   It  ^e«  soros, 
was  objected,    1st,    That    it  had  only  stated  generally  that  the  defendant   had^^jl^jj^®'' 
received  divers  sums,  and  in  consideration  thereof  had  promised  to  repay  other  iiio^eof  pro 
sums,  but  had  not  stated  the  precise  amounts,  or  from  whom  they  were  received  missed  tore 
or  to  whom  the  promise  was  made.    2d,  That  it  was  not  shown  that  the  plaintiff  pay.  woold 
was  authorized  to  bring  the  action  pursuant  to  the  38lh  section  of  27  Geo.  3,  beBufficient, 
c.  I,  which  interdicts  any  action  from  being  brought  except  in  the  name  of  b*« ,ijl\\*^?."i 
majesty^s  attorney  general,  or  in  the  name  of  some  officer  appointed  by  fheii,^  aaibMi. 
commissioners  of  the  stamp  duties.    The  Court  intimated  a  strong  opinion  that  ly  oCUie 
there  wa9  no  foundation  for  either  of  the  objections^  but  made  the  rule  abso«  plainiHrco- 
lute  on  other  grounds.  ^  accord 

7.     Rex  v.  Rebord,  M.  T.  1764,  K.  B.  3  Burr,  1569.  ssth  we 

Action  on  26  Geo.  2,  c.  21,  s.  3,  lor  a  forfeiture. of  200/.  for  having  wn^ijon  ofTh* 
pealed  wrought  silks  found  in  his  custody.     For  the  defendant  it  was  object- act  abonld 
Ad  that  it  was  not  positively  sworn  in  the  plaintiff's  affidavit  that  the  defend-  be  shown. 
iQt  b^d  eonomitted  the  ofience;  it  stated  onl^  'Mhat  he  has  cause  of  action    [  414  1 
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On  26  G.  against  him  for  SOO/.  forfeited  by  him  for  so  much  unhealed  silky  8lc.  found  in 
2.  c.  21  far  his  custody."  This  is  making  the  plaintiff  a  judge  of  the  offence;  it  ought  to 
having  maI  ^^  positive,  "  that  the  defendant  had  committed  the  offence  described  in  tb« 
n\\kir*^^i  ^^^  of  parliament."  Per  Cur.  It  is  positive  enough j  he  swears  "that  he  had 
jag  tkmt  cause  of  action  against  him  for  200J.  forfeited  by  him,"  fcc.  the  act  doe*  not 
pUioiiff      require  an  affidavit  at  all. 

h«s  caase  of  action  against  ttie  defendant  for  2002.  forfeited  by  him  f«r  to  mach  ansealed  filk,  estab- 
lished with  snfiicient/iertainty  that  an  offence  has  been  committed. 
Affidavit                  8.     Wheeler  v.  Copeland,  T.  T.  17^3,  K,  B.  5  T.  R-  364. 
for  double       In  an  action  for  double  rent,  under  the  2  Geo.  3,  c.  19,  s.  18,  the  affidavit 
rent  moit    stated  a  notice  to  quit,  and  that  the  defendant  held  over  notwithstanding,  "  by 
iJve^'^UiLt  ""^ason  o^  v^^'ch,  and  by  force  of  the  statute,  an  action   had   accrued  to  the 
liie^d^erend  Plaintiff  to  demand  of  the  defendant  double  rent."     Per  Cur,  The  affidavit  is 
ant  is  in      argumentative,  and  does  not  state  positively  that  the  defendant  is  indebted  to 
debied  to    the  plaintiff,  it  is  merely  to  be  collected  by  inference. 
i4ie  plaintiff  »_ — _^_ * 

f  ";?'  «"•'•  m  FORM  EX  DELICTO. 

ly  ibac  an  /  a  x   /-^ 

notion  has  (A)  General  RULE. 

aoeraed.  Imlat  v.  J^llefson,  T.  T.  1802,  K.  B.  2  East,  463, 

An  affidavit  stating  '^that  the  defendant  was  indebted  to  the  plaintiff  in  acer^ 
^i  10  ob  **'°  '"*"»  ^®^"g  *^«  value  of  goods,  (specifying  them)  delivered  by  the  plaiotifT 
tain  a  ^^  ^^^  account  to  the  defendant,  to  be  by  him  carried  and  delivered  to  J.  W* 
judge's  or  for  the  use  and  on  the  account  of  the  plaintiff,"  is  sufficient;  for  although  the 
der  to  hold  term  "  indebted"  is  improperly  used,  yet  it  appears  that  the  plaintiff  has  been 
to  bail  in  injured  to  the  amount  sworn  to,  and  also  that  he  has  an  interest  in  the  proper- 
VJ|°J*^  **  ty,  from  its  having  been  alleged  that  they  were  to  be  delivered  for  his  use. 
fn«8t  state  ^^^  ^"*'-  '"  ^*'  ^^®*®  cases  it  is  sufficient  if  the  real  facts  be  conveyed  to 
in  intelligi  the  judge  with  sufficient  distinctness  to  enable  him,  in  the  exercise  of  his 
blelan  discretion,  to  collect  that  the  plaintiff  has  been  damnified  to  a  particular 
guigo,  amount,  though  the  affidavit  might  probably  be  framed  in  more  formal,  dis^ 
the  cirenm  jin^.^^  3^^^  specific  terms.  See  O'Mealy  v.  Newell,  8  East,  364;  Moiling  v. 
XTgave  Buckholtz,  2  M.  ^  S.  563. 
rise  to  ihe  (B)    In  an  ACTION  OF  TROVER.* 

sflbject  of  1 .  Charter  v.  Jaques,  H.  T.  1777,  K.  B.  Cowp.  559.  S.  P,  Emerson  yI 
complaint,  Hawkins,-'M.  T.  1752,  C.  P.  1  Wils.  335, 

aad  damage     fhe  plaintiff  in  hjs  affidavit  swore,  "that  the  defendants  had  possessed  them- 
Jrom'h*     selves  of  divers  goods  belonging  to  plaintiff,  and  had  refused  to  deliver  thenft' 
I   Alii  1    "P'  ^"^  ^^®*  ^^^^  ^^  some  of  them  had  converted  and  disposed  of  them  to  hie- 
'  J.  own  use."     It  was  insisted  that  the  wofts  "they  or  some  of  them^  were  nol 

was^oiaf  '  sufficiently  precise,  and  that  possession  and  refusal  were  only  evidence  of  ar 
cieni  for     conversion.     But  the  Court  overruled  both  the  objections. 

an  affidavit  in  trover  to  state  generallj  that  the  defendant  had  posaeaaed  himself  of  diven  gooda  of  tha* 
ptalntiflT  of  &  certain  valae  which  he  had  converted  to  hia  own  oee. 

2.  HuBBAHD  V.  Pacheco,  E.  T.  1789,  C.  P.  1  H.  Bl.  218. 
Bat  an  affi  It  was  alleged  that  the  defendant  was  indebted  to  the  plaintiff  in  23/.  and  ap- 
datit  is  bad  wards,  in  trover.  On  an  objection  being  taken  to  the  affidavit,  the  Court  were 
th  V*h**d  clearly  of  opinion  that  it  was  not  sufficiently  explicit,  and  that  a  word  sotech-^ 
fendant  ia^  ^^^^^  ^9  trover  ought  not  to  have  been  inserted  in  the  affidavit.— 'Rule  absolute* 
indebiod  to^^  discharge  the  defendant  on  common  bail. 

the  plaintiff  3.     WooLLEY  V.  Thomas,  E,  T.  1798,  K.  B.  7  T.  R.  550: 

ID  uovef^  An  affidavit  to  hold  to  bail  in  trover  stated  that  the  defendant  had  contertedf 
Aait  oQsht^''^  disposed  of  divers  goods  of  the  plaintiff,  of  the  value  of  250/.  which 
explicitfy  he  refilled  to  deliver,  though  the  plaintiff  had  demanded  the  s&me,  and 
to  diaclofle  that  neither  the  defendant,  nor  any  person  on  hia  behalf,  had  offered  to  pay' 
the  caoae  to  the  plaintiff  the  250^.  or  the  value  of  (he  goodsr.  Per  Ctxr.  This  affi-- 
of  aoiton.   ^^y\i   ig  insufficient,   as  it  does  not  disclose  in  positive  terms  any  legal  causer 

*  By  Reg.  Gen.  H.  T.  48  Geo.  3  &.  B.  9  East,  325;  C.  P.  1  Tonnt.  208;  Excb.  7  Price, 
354;  Mnnning  Ex.  PI.  228;  it  is  ordered  *<tbat  no' person  shall  (>e  held  to  special  bail  in  tik 
aeiron  of  trev«r,  or  detmne,  withoat  an  order  naads  for  that  purpose  by  the  Lord  Chief  Jse-' 
lice,  «r  eae  of  tbe  jodges  of  the  coart. 
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of  action  against  the  defendant;  for  although  it  is  alleged  that  the  defendant 
refused  to  deliver  up  the  property,  it  does  not  appear  that  the  goods  were  ever 
in  his  possession. — Defendant  discharged. 

4.  Clarkb  V,  Cawthorne,  T.  T.  1797,  K.  B.  7  T.  R.  321. 
The  affidavit  stated  ^'  the  defendant  has,  or  lately  had,  in  his  possession  a  An  affidavit 
certain  bill  of  exchange  of  the  plaintiff's,  dated,  &c.  drawn  by  one  W.  M.  up-^®' * '»»''  •^ 
on,  and  accepted  by,  A.  &  M.  for  65/.  payable  to  the  plaintiff,  after  one  month's  ^ajj* ."J*^ 
date^  which  bill  the  defendant,  on  demand,  refused-  to  deliver  to  the  plaintiff,  jt, y^j^^  ^ 
but  on  the  contrary  converted,"  ^c.     It  was  objec.ted  to  the  affidavit,  and  asAhacthe  Id 
•ented  to  by  the  Court,  that  the  affidavit  was  defective,  as  it  did  not  show  that  atranaent  re 
the  instrument  remained  due  and  unpaid.  See  Mercer  v.  Jones,  3  Camp,  477;  ™«™  <!«« 
Atkins  V.  Wheeler;  2  N.  R.  206.  *r  4^1 

5.    MOLLINO   AND  OTOERS,  ASSIGNEES  OP  WhITE  AND    OTHERS,  V.  BUCKHOLTZ,  J-     ^?  J. 

E.  T.  18 14,  K.  B.  2  M.  &  S.  563.  inVoverto 

On  a  rule  to  show  cause  why  the  defendant  should  not  be  discharged  out  of  obtain  «n 
eufftody,  on  the  ground  that  the  affidavit  was  defective.     The  deposition  pur-der  a 
ported  to  have   been  made  by  the  assignee.^  of   a  bankrupt  in  trover  for  jodge's  or 
^oods,  '^  of  which  the  defendant  had  possessed  himself,  and  which  he  had  re-  ^^'  ^!^a 
rased  to  deliver  to  the  bankrupt  before  his  bankruptcy,  and  to  the  assignees '^„|f^ 
MDce,  and  had  converted  them  to  his  own  use,  as  appears  by  certain  docu-ownaob 
ments  referred  to,  as  this  deponent  believes."     In  support  of  the  rule  it  wassuntive  be' 
contended  that  the  allegation  relative  to  the   conversion  was  not  positive  or  li^f*  and 
Terta  D,  but  only  inferential,  and  consequently  insufficient  to  enable  a  judge  to^^^  ^  belief 
grant  an  order.      Per   Cur.      This  affidavit  is  defective,  as  the  facts  are  JJJ^'TJ^^"' 
Touched  by  reference  only  to  documents  and  not  supported  by  the  substantive  i^^b  of     ^ 
belief  of  the  party  deposing. — Rule  absolute.     See  O'Mealy  v.  Newell,  8  booka  and 
East,  364.  docnmenta, 

IV.  OF  THE  FORMAL  PARTS.      • 
(A)  Title  op  the  affidavit. 
(a)    With  reference  to  tlu  court.  ^*  ".  "•*  •■ 

Keknet  Caral  Company  v.  Jones,  M.  T.  1797,  K.  B.  7  T.  R.  451.       JJJ'Uffi^J^ 
The  affidavit  of  debt  had  been  taken  before  a  commissioner,  but  it  did  not^i^  abosid 
fltato  oi  what  court  he  was  commissioned,  nor  was  it  entitled.     The  Court  b«  athled 
eiNMiidered  neither  of  the  objections  tenable,  and  discharged  the  rule.     Vide  of  the 
ante,  p.  357.  «oart 


(6)   Wilh reference  to  the  cause. 

r,  E.  "  '       ~ 


1.  HoLLis  V.  Brandon,  E.  T.  1797,  C.  P.    1  B.  &.  P.  56.  S.  P.  Grbbn  t. 

Redshaw,  E.  T.  1798,  C.  P.  id.  227. 

The  affidavit  was  entitled  E.  H.   plaintifi;  and  W.  B.   defendant,  and  pro- ^>>  ^'>^^'^* 
ceeded  to  state  that  W.  B.  the  defendant  in  this  cause,  is  justly  and  truly   ^^^'emiUed^n'^ 
debted  to  this  deponent  in  the  sum  of,  4rc.     It  was  contended  that  the   depo- 1||^  caase  is 
ntion  was  incorrectly  entitled  E.  H.  plaintiff,  and  W.  B.  defendant,  when  no  irreg aUr.* 
cause  in  fact  existed.     On  the  other  side  it  was  argued  that  the  words  plain- 
tiff and  defendant  might  be  properly  rejected  as  surplusage.     Eyre,  C.  J.  ob- 
served, that  he  much  doubted  whether  it  was  invalid;  &r  since  the  statute, 
authorising  the  suing  out  of  bailable  writs,  it  might  be  a  question   whether  the 
affidavit  to  hold  to  bail  might  not  in  fact  be  deemed  the  commencement  of  the    • 
cause.     Why  is  a  writ  considered  as  the  first  step  in  a  cause  before  the  parties 
are  in  court?  yet  it  always  is  so.    The  Court,  after  consideration,  determined, 
that  as  it  was  the  settled  practice  of  the  Court  of  King^s  Bench,  that  an  affi- 
davit to  hold  to  bail,  entitled  in  a  cause,  should  invariably  be  rejected,  made 
the  rule  absolute,  in  order  to  preserve  an  uniformity  in  the  practice  of  the  two   r  .,.  n 
tribunals.  L  ^'^   I 

2.  R.  G:  M.  T.  1797,  K.  B.  7  T.  R.  454.  ^^^  ,^  ^ 

Ordered,  that  affidavits  of  any  cause  of  action  before  process  sued  out,  toi^m^j,,^ 
hold  defendant  to  bail,  be  not  entitled  in  any  cause,  nor  read  if  filed.     Forsotaiely  in 
authorities  prior  to  the  order,  see  King  v.  Cole,  T,  R.  640;  Clarke  v,  Caw-terdlotodbj 

*  The  same  practice  obtains  in  the  Ezcheqoer;  Maoaing's  Prac.  83. 
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nUof       thorn j  7  T.  R.  321;  and  as  to  iniertiDg  the  name  in  general,  vide  ante,  p. 
•oirt         358. 


(B)  Of  describing  the  deponent's  place  of  abode  aftd  addition. 
(a)   Of  deponenl^s  place  of  abode  in  the  Kins^^s  Jtench. 

fb^de  mart  ^-  ^^^'  ^^^     ^^    '*''  '^^^'  ^   ^ 

be  stated;-       Otdered,  that  the  true  place  of  abode  and  trae  addition  of  every  person  wka 

shall  make  affidavit  in  court  shall  be  inserted, 
■hoald  be  ^'  S«^»^»^  ^-  White,  M.  T.  1809,  K.  B.  It  East,  628, 

the  actoal        '^he  deponent  bad  described   himself  as  '^  late  in  the  Compter  prison  of 
honafide    Giltspur-street,  in  the  city  of  London. '^     It  was  afterwards  shown  that  he  had, 
place  of  res  before  the  making  of  the  affidavit,  been  discharged  from  custody,  and    bav- 
idence  of    {Qg  ^^q  particular  place  of  residence,  had  been,  by  the  permission  of  the  gaoler, 
ffiepartjr;    g^ff^f^j  ^q  lodge  there   at  night.     It   was  contended  that  the  description 
son  diichar  ^^i^K  ^^^^  ^^  ^^^  place,  rendered  the  affidavit  invalid,  and  was,  in   fact,  an 
ged  from     evasion  of  the  rule  of  court.     But  as  the  defendant  had  my  fixed  or  permanent 
prison,  who  place  of  abode,  and  as  he  had  so  recently  left  the  gaol  and  continoed  to  sleep 
cootinaes    there,  and  no  intention  to  mislead  being  manifested,  the  Court  discharged  the 
th  ''*^^'      ^^^^  observing,  that  in  general,  where  a   party   has  abandoned  one   place  of 
oixb*t  by      ^ode,  and- resides  at  another  at  the  time  of  making  the  affidavit,  describing 
permission  himself  as  late  of  Che  place  at  which  he  formerly  resided,  would  be  considered 
of  thu         improper, 
keeper,  and  has  no  other  detferohned' place  of  residence,  may  describe  himself  as  'Mate  of  the  prisoa.^ 

^^  ^   ^^j  3.  Hast.ope  v.  Thorne;  H.  T.  18 13,  K.  B.  1  M.  ^  S.    103. 

emploveda  A  clerk,  deposing  in  an  affidavit  of  debt,  described  himself  as  of  his  princi* 
greater  part  P&l^s  plhce  of  abode,  when,  in  fact,  he  slept  elsewhere;  on  this  ground  a  rule 
tfTtlie  day  was  obtained  to  discharge  the  defendant  on  filing  common  bail.  Per  Cwr.  The 
at  one pldce  proper  construction  to  be  put  upon  the  words  "  place  of  abode,"  mentioned  in 
**^  '**2'  ***®  "^"'^  '^  Car."2.  is^not  to- interpret  them  where  the  parly  deposing  in  gener- 
mav  be  s't^^^  sleeps,  but  where  he  can  be  in  general  found;  consequently  this  affidavit  is 
ted  in  I  he    sufficient,  and  the  rule  must  be  discharged. 

affidavit  as  4.  Anon.  M.  T.  1811,  K.  B.  1  Chit.  Rep.  464.;  note  semble  S.  C^  Anon.  2 
resident  of  Chit.  Rep.  15. 

the  former,  'pi^j,  affidavit  jto  hold  to  bail  was  made  by  a  clerk,  who  described  himself  as 
o  h  ^^^is  employer's  place  of  abode.  Which  on  a  rule  to  shew  cause  why  the  defeo- 
mniie  b^  ^^°^  should  not  be  discharged  out  of  custody  on  filing  common  bail,  was  con- 
derk  or  a  ^^^^^^^^  ^^  ^^  insufficient.  Per  Cur,  This  deposition' is  well  enough,  the  ob- 
aervant,  his  ject  of  stating  the  residence  being  merely  to  know  where  the  party  deposing  i» 
residence  to  be  found. — Rule  refused.  See  the  other  casea  collected,  ante,  p.  361. 
»!«y  *>«  <*e«  (6)   Of  deponenVa  addition  in  the  King's  Beneh, 

cribed-iobe  j   Sarret  V.  Dillon,  M.  T.  1800,  K.  B.   I  East,  18.     S,  P.  IVArgskt  t. 

the  same  as  '     -.r  tt-     r>     .  n         ^J^ 

that  of  his  ViVANT,  K.  B.   1  East,  330. 

empteyer;  In  this  affidavit  of  debt,  the  plaintiff  described  himself  as  of  a  particular 
The  addi  place  without  giving  himself  any  addttimi,  degree,  or  occupation.  On  a  rule 
tionofihe  to  show  cause  why  the  defendant  should  not  be  discharged  out  of  custody  o» 
iTtbT  fi*»"ff  common  bail.  'Per  Cur.  The  rule  of  court,  M.  T.  15  Car.  2.  i» 
reetiv  sia^*^  conclusive  against  this  affidavit,  for  it  expressly  declares  that  ^'  the  true  place 
iq4.  of  abode,^and  true  addition  of  any  person  who  shall  make  affidavit,  shall  be 

inserted  in  the  affidavit."     Has  that  rule  been  complied  tvith?     It  has  not; 

consequently  the  affidavit  is  defective,  for  want,  of  a  proper  addkion. — ^Rale 

absolute.  ^ 
Bot*<genUe  ^'  HoLcoMBE  v.  Lambkin,  E.  T.  1814,  K.  B.  2  M.  ^  S.  475. 

man  of  A  rule  was  obtained  to  show  cause  why  the  defendant  should  not  be  dischar- 

Chel«ea,"   ged  out  of  custody  on  filing  common  bail,  on  the  ground  that  the  deponent  had 
i9satiicieDt;  only  described  himself  as  "  gentleman,  of  Chelsea,'^  in  the  affidavit  of  debt, 
V  which  was  contended  to  be  insufficient;  but  the  Court  thovght  the  objection 

not  tenable,  and  discharged  the  rule. 
Or  "of  the  3-  Vassier  v.  Aidbrson.  M.  T.    1814,  K.  B.  3  M.  &  S.  165. 

city  of  Lea     This  was  an  affidavit  of  debt  made  by  a  third  person,  in  which  he  described 
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himself  as  ''of  the  city  of  London,  merehant,"  which,  on  rule  to  obtain  his^on  m«r 
discharge  on  filing  common  bail,  was  contended  not  to  b6  a  proper  addition  ^^^'''*" 
wKhin  the  rule    15  Car.  2  M.  T,     Per  Cur.     We  can  sec  no  reason  why  an 
addition,  which  would  be  insufficient  in  an.indictment,  should  not  be  good  in  an 
affidavit  of  debt;  the  words  in  the   1  Hen.  5,  c.  5,  being,  "if  the  name  of  any 
town,  hamlet,  or  place,  and  counties,  is  inserted  in  actions  personal,  «^c.  in 
which  the  defendant  is  conversant,  shall  be  deemed  a  good  add  it  ion,''  cogse- 
quently  we  think  the  statute  is  satisfied  in  this  case. — Rule  refused.     Vide    ^  ^^  J 
ante,  tit.  Addition;  and  PetersdorfT  on  Bail,  173. 

(c)  Of  deponeni*8  place  of  residence  nnd  addition  tn  the  Common  Pleas.  ,  mannfacta 

I.     Smith  v.  Younger,  M,  T.  1803,  C.  P.  3  B.  Sf^  P.  650.  ^er'  is  asaf 

A  rule  was    obtained  to  show  cause  why  the  defendant  should  not  bedis-ficient  addi 
charged  on  entering  a  common  appearance,  the  deponent  being  described  ge«<ion< 
nerally  of  Wapping,  in  the  county  of  Middlesex,  "manufacturer;"  but  the  ob- '^"^.  •'"?*• 
jection  was  overruled.  I^®  ^••^"P 

2.     PoLLERi  V.  De  Souza,  M.  T.  181 1,  C.  p.  4  Taunt.  154.  ments  of 

The  affidavit  purported  to  be  made  by  J.  M.  clerk  to  J.  M.  of,  &c.  mer-  ilie  depo 
chants.     It  was  argued  that  it  was  defective,  as  the  dedonent's  pliice  of  abode  neat's 
was  not  sworn  to,  and  that  the  defendant  ought  consequently  to  be  discharged  P'"^®  ^'^ 
on  a  common  appearance  being  entered.    The  Court  partly  on  this,  and  pail-  **?^"  *!     . 
ly  on  the  ground  that  it  had  not  shown  on  what  account  the  money  was  ^vt^ydenetBtehB 
made  the  rule  absolute.  essential  in 

5.     Anonymous,  H.  T.  1815.  theC.  P.  as 

No  addition  of  the  deponent  had  been  inserted  in  the  affidavit  in  this  case.  intheK.  B. 
The  Court  was  moved,  on  the  authority  of  Jarret  v.  Dillun,  1  East,  18,  ante,  ^*^  ***' 
p.  418,  to  discharge  the  defendant;  but  they  refused  the  rule,  observing,  that 
that  decision  was  founded  entirely  upon  the  rule  of  M.  T.  12  Car.  2,  and  that 
in  the  Court  of  Common  Pleas  there  was  no  such  regulation. 

(d)  Statement  that  affidavit  is  made  on  oath. 
Anon.  M.  T.  1771,  K.  B.l^tfl.BS.  Anaffiaavit 

An  affidavit  of  debt  in  the  following  words,  ''A.maketh,  that  B.  is  indebt- ^p  ^^^^  ^ 
ed  in  a  certain  sum,-"  the  jurat  being  regularly  signed  is  sufficient,  as  the  par- miuing  the 
ty  18  liable  to  be  punished  for  perjury  if  untrue,  notwithstanding  the  word  word' oaijbi' 
"oath"  is  omitted.  '^  ▼*hd. 

(e)  Description  of  the  defendant. 
Reynolds  v.  Hankin,   E,  T.  1 8'i  1 ,  K.   B.  4  B.  &.  A.  536,  S.  P.  Tomlin  ▼, 

Preston,  E.  T.  1819,  K.  B.  1  Chit.  Rep.  397,  M'Beath  v.  Chatterlbt. 
•    M.  T.  182*2, K.  B. 2 D. & R.  257;  Parker y.  Bent, M.T,  1822, 2  D.  & R 

73. 

The  affidavit  and  testatem  capias  upon  which  the  defendant  had  been  arrest- '^''^  oefeno 

ad,  deticribed  him  as  F.  W.  Hankin.     On  a  motion  that  the  bail  bond  should  ^eg^ribed 

be  delivered  up  to  be  cancelled,  and  t^e  defendant  discharged  on  common  \fy  bischris 

bail,  the  Court,' after  taking  time  to  consider  ^he  question,  resolved  that  it  was  tiao  and  nar 

irregular  to  describe  a  person  by  the  initials  of  his  christian  name  only,  and  namemtfull 

made  the  rule  absolute.     See  1  Chit.  Rep.  398.  '  ^•"S'''  *"? 

'^ not  by  ini 

■/o\  Tw  M  tialaofthe 

(C)  Negative  a  TENDER  IN  BANK  NOTES.*  forrper. 

(a)  Statement  of  the  sum  tendered.  i   4^0  J 

Where  the  d^  sworn  to  contains  the  fractional  part  of  a  pound,  negativ- 
ing a  tender  in  bank  notes  of  the  said  sum,  not  adding,  "or  any  part  thereof," 

^  The  atatate  87  Geo.  8,  e.  46,  §  9.  (see  also  87  Geo.  3,  c.  91,  §  §  8,  9;  88  Geo.  8,  c.  I 
8;  61  Geo.  8,-e.  127;  62  Geo.  8,  c.  50;  53  Geo.  8,  c.  5;  64  Geo.  3,  0.  62;  59  Geo.  3,  e. 
49,  §  1 ;  1  Ic  2  Geo.  4,  c.  26,)  enacts,  that  during  the  cnntinonnce  of  the  restriction  on  pay- 
raenta  by  the  Bank  of  Eitgland  in  cash,  no  person  shall  be  held  to  special  bail  upon  any 
process  issamg  oat  of  any  coart,  unless  the  affidavit  made  for  that  purpose  ondet  the  sta- 
iQte  12  G«o.  1,  e.  29,  §  §  I,  2,  shall  not  only  contain  the  matters  therohy  roqoired,  but  also 
that  no  offer  has  been  made  to  pay  the  som  mentioned  and  sworn  to  therein  in  notes  of  the 
Governor  and  Company  of  ihe  Bank  of  England,  exprrssed  to  be  payable  on  demand,  frac- 
tional parts  of  20f.  only  excepted;  and  if  any  process  shall  be  issued  npon  which  any  per- 
son roightr- before  (hat  act,  have  been  held  to  special  bait,  and  no  aocb  affidavit >ie, made,  ne 
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or  confining  it  to  the  integral  sum,  is  insufficient;  for  non  catutai^  a  tender  of 
bank  notes  may  have  been  made  of  all  but  the  fractional  part.  (Jennings  ▼. 
Mitchell,  M.  T.  1800,  K.  B.  I  East,  17;  see  Tidd,  7th  ed.  210,  n.  f.)  But 
if  the  affidavit  to  hold  to  ball  be  for  a  principal  sum  and  upwards,  it  will  be  a 
sufficient  compliance  with  the  act  to  negative  a  tender  of  the  said  sum  in  bank 
notes,  that  allegation  having  reference  to  the  principal,  which  was  such  as 
might  have  been  tendered  in  bank  notes  (Maylin  v.  Townshend,  M.  T.  1801, 
K.  B.  2  East,  1,)  though  if  the  ncg^ive  of  the  tender  could  not,  consistent!/ 
with  a  proper  construction  of  the  affidavit,  refer  to  the  integral  sum  mention- 
I  ^*  J  ed,  and  capable  of  being  tendered  in  bank  notes,  the  affidavit  would  be  defec- 
tive, as  where  the  plaintiff  deposed  that  the  defendant  was  indebted  to  him  in 
IG/,  and  upwards,  and  negatived  a  tender  in  bank  notes  of  the  said  sum  of  16/. 
and  upwards,  it  was  considered  inaccurate,  as  the  words  denying  the  tender 
expressly  referred  to  a  sum  exceeding  161.  (Ford  v.  Lover,  M.  T.  1802,  K. 
B.  3  East,  110.) 

{h)  Deicripiian  of  ike  notes. 

If  in  the  clause  of  the  affidavit,  negativing  the  tender  of  bank  notes,  they 
be  described  as  notes  on  the  Bank  of  England,  ''payable  on  demand,^'  it  will 
be  a  sufficient  compliance  with  the  statute  of  37  Geo.  3,  c.  45,  s.  9,  notwith* 
standing  the  words  used  in  that  act  are  ''expressed  to  be  payable  on  demand." 
(Fowler  v  Morion,  M.  T,  1799,  C.  P.  2  B.  &  P.  48. 

(c)  Dtscription  of  the  person  staled  not  to  have  made  the  tender. 

As  negativing  an  offi^r  to  pay  the  defendant  excludes  the  possibility  of  any 
tender  having  been  made  on  his  behalf,  an  affidavit  stating  that  the  defend- 
ant made  no  tender  to  pay  in  notes  of  the  Hank  of  England  is  sufficient,  with- 
out saying,  "or  by  any  person  on  his  behalf."  (VVyatt  y,  Smee,  M.  T.  1798,  C 
P.  1  B.  ^  P.  344  )  And  even  where  the  tender  was  disaffirmed  in  indefinite 
terms,  without  saying  by  whom,  the  affidavit  was  considered  unexceptionable, 
as  that  general  denial  comprehended  every  particular  mode  in  which  the  ten- 
der could  have  been  made,  and  satisfied  the  object  of  the  statute.  (Arno- 
Btrong  V.  Strntton,  E.  T.  18!7,  C.  P.  7  Taunt,  405;  I  B.  Moor,  110.  S.  C.) 
But  see  1  Tidd,  7th  edit.  209,  where  it  is  said  that  in  the  King's  Bench,  an 
affidavit  that  the  defendants  had  not  tendered  the  said  sum  or  any  part  thereof 
in  Bank  of  England  notes  was  held  insufficient;  Lord  Kenyon  having  ob- 
served that  the  Court  had  better  abide  by  the  words  of  the  act  of  parliament. 
MS.  M.  T.  42  G.  3. 

penoo  ihall  be  arretted  on  rach  process,  hot  proceedings  shell  bo  had  aa  if  oo  lach  affidavit 
had  been  mnde  to  hold  him  to  bail,  aa  required  by  the  statote  12  Geo.  I,  c.  29,  pi.  2S. 

fif  the  48  Geo.  8,  c.  18,  it  is  provided,  thit  in  case  of  app'icatioo  made  to  any  coart 
ID  Westmioster  Hall  by  any  person  held  to  special  bail,  by  virtoe  of  any  proeasa  of  aaeh 
coart,  to  be  dischargod  on  common  bail,  by  reason  of  any  defect  in  sach  part  of  the  af- 
fidavit aa  negativea,  or  is  intended  to  negative  any  ofler  having  been  made  to  pay  the  som 
therein  mentioned    in  bank  notes,  snch  person  shall  not  be  entitled  to  sach  dischsi^e,  ob- 
less  he,  at  the  same  time,  make  proof  by  atBdavit  that  the  whole  som  for  which  be  has 
been  or  was  before  ^ocb  holding  to  bail  offered  to  be  paid,  either  wholly  in  sach  oolea,  or 
pnrtly  in  lawful  money  of  thiji  kingdom.     Anterior  to  the  introduction  of  the  latter  statote. 
nomeroos  cases  had  occorrcd  in  which  the  mwti  trifling  and  minute  deviation  from  the 
words  prescribed  in  the  statutes  37  Geo.  3,  c.  46.  wns  considered  as  fatal,  and  entitled  the 
defendant  to  be  discharged  out  of  custody  open  filing  common  bail;  nor  baa  the  legialatore, 
by  passing  the  43  Geo.  8,  c  18  dispensed  (Wood  v.  Jenkins,  M.  T.  1804,  K.  B.  2  Smith, 
166;  1  Tidd.  7ih  edit;  S.  C.   Crooks  v.  Holdich,   I  B.  &  P.  176,)  with  a  general  aver- 
ment that  no  tender  has  been  made;  it  hns  only  aided  mere  technical  or  formal  inaccora- 
cies,  where  a  counter  affidavit  is  not  adduced  on  tho  part  of  the  defendant,  in  which  it  it 
distinctly  stated  tbnt  a  tender  of  bank  notes  has  been  actoally  mode.      But  as  the  reatrie- 
tiona  on  pnyments  in  cash  cenmed  on  the  1st  May,  1823.  (69  Geo.  8,  e.  49,  s.  1.)  and  as  the 
negatives  of  a  tender  in  hank  notes  wai  only  required  doring  the  continuance  of  tboM  re- 
gulations ilie  numerous  dcciiiionM  cnnncct«)d  %\ith  this  branch  of  the  sabjet,t  are  now  of  no 
practical  utility;  ii  has  been  thought  preforable,  instead  of  abridging  the  cases,  merely  to 
introduce  in  the  text  the  eencral   rules  dcducable  from  them.     It*  may  not  be  improper  to 
etate,  that  bank  notes  are  not  made  a  legal  tender  by  37  Geo.  8,  c.  45,  but  wer«  intended 
by  the  legislature  merely  to  exempt  the  party  from  arrest  after  tendering  them  in  pajoientt 
Gfjgby  V.  Oakcs.  H.  T.  1801,  C.  P.  2  B.  «t  P.  526;  Wright  f.  Read,  H.T.  1790,  K.  B. 
8  T.  E.  654. 
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{fl)  Hew  negative  of  tender  to  he  stated  tohtn  affidavit  made  hy  creditor. 
Where  the  creditor  resides  here,  and  the  udidavit  is  made  by  himr  the  alle-^ 
gatieD  that  no  tender  has  been  made  should  be  direct,  positive,  and  unequivo- 
cal.    Swearing  to  the  best  of  the  party's  knowlege  and  belief  that  no  tender 
baa  been  made  is  not  a  sufficient  compliance  with  the  section  of  the  act. 

(e)  When  inade  by  a  partner. 
Ad  affidavit  by  one  partner  should  negative  a  tender  of  bank  notes  to  him^ 
self  in  express  and  positive  terms,  and  deny  that  any  tender  has  been  n>ade 
to  his  coparceners,  or  either  of  them,  to  the  best  of  his  knowledge  and  belief. 
(Stacy  V.  Federici,  E.  T.  1801,  C.  P.  2  B.  &  P.  390.) 

(/)   When  made  by  an  agent,  the  principal  being  in  England. 
It  may  be  stated  as  a  general  proposition,  that  where  the  principal  resides   [  423  ] 
in  England,  it  is  not  sufficient  for  his  agent  to  negative  a  tender  of  the  debt 
in  bank  notes  to  the  best  of  his  belief,  but  it  ought  to  be  stated  in  positive 
terms  that  no  such  tender  has  been  made.     See  Cass  v.   Levy,   E.  T.  1800, 
K.  B.  8  T.  R.  530;  Knight  v.  Keyte,  E.  T.  1801,  K.  B.    1  East,  415;  El- 
liott V.  Duggan,  M.  T.  1801,  C.  B.  2  id.  24.     The  observations  of  Mr.  Jus- 
tice Best,  in  Brown  v.  Davis,  H.  T.   1819.  K.   B.    1   Chit.   Rep.    161;  see 
Mayor,  &c.  of  London  v.  Dias,  H.  T.  1801,  K.  B.    1   East,  237,  (in  which 
he  is  reported  to  have  said,  that  it  is  not  necessary  that  an  agent  should  ex- 
pressly negative  a  tender  of  bank  notes,  if  enough  can  be  collected  from  the 
language  of  that  part  of  the  affidavit  to  show  that  it  was  not   made,)  cannot 
be  viewed  as  having  qualified  the  above  position;  as  in  that  case  no  affidavit 
on  the  part  of  the  defendant  was  adduced,  alleging  that  an  actual  ofier  of  bank 
notes  had  been  made.     As  the  Court  cannot  be  aware  of  what  means  an 
agent  may  have  of  satisfying  himself  of  the  fact,  whether  a  tender  has  or  has 
not  been  made,  a  deposition  in  the  Court  of  King's  Bench  will  not  be  rejec- 
ted, because  the  agent  of  the  plaintiff  has  ventured  to  negative,  in  unequivo- 
cal tdrms,  a  tender  of  bank  notes  to  his  principal,   as  well   as  to  himself,  al- 
though it  is  not  stated  therein  that  the  plaintiff  is  resident  in  a   foreign  coun- 
try.    (Knight  V.  Keyte,  E.  T.  1801,  K.  B.  I  East,  414;  Maddox  v.    Aber- 
-cromby,  H.  T.  1801,  K.  B.  sited  Tidd.  7ih  edit.  211.  n.  e;  Brown  v.  Davis, 
H.  T.  1819,  K.  B.  1  Chit.  Rep.  161.)     Until  lately  it  was  thought  that  an 
agent  in  the  Court  of  Common  Pleas  could  not  expressly  negative   a  tender 
to  his  principal,  (Smith  v.  T>son,  M.  T.  1800,  C.  P.  2  B.  &  P.   339;  Ham- 
mersley  v.  Mitchell,  £.  T.  1801,  K.  B.  id.  389.)  unless  it  could  be  collected 
from  the  whole  context  of  the  instrument  that  ho  was  enabled  to  do  ho  from 
peculiar  circumstances,  (Chaiterley  v.  Finch,  E.  T.  1801,  C.  P.  2  B.  St  P. 
390.)  which  might  bo  disclosed  by  a  supplemental  and  explanatory  deposition. 
(BoUv.  Miller,  E.  T.  1801,  C.  P.  2  B.  &  P.  420;  Lawson  v.   McDonald,  M. 
T.  1861,  C.  P.  id.  590.)     But  from  a  recent  case  (Byland  v.  King,   H.  T. 
1817,  C.  P.  7  Taunt.  275;  1  Moore,  24.  S.  C;  Polleri  v.  DeSouza,  M.  T. 
1811,  K^B.  4  Taunt.  154;  Andriont  v.  Morgan,  id.  231 .)  it  appears  that  that 
Court  has  now  assimilated  its  practice  to  the  Court  of  King's  Bench. 

(g)   When  made  by  an  agent^  the  prin4:ipal  being  abroad. 

When  the  principal  resides  abroad,  It  is  a  fixed   and  established  rule  that 

the  agent  need  not  expressly  deny  that  the  debtor  has  not  oflfered  to  pay  (he 

demand  in  bank  notes.     It  is  sufficient  if  he  allege  his  belief  that  no  such 

tender  has  been  made.     (Munro  v.  Spinks,  T.  T.  1799,  K.  B   8  T.  R.  284.) 

See  1  East,  237, 445. 

Where  the  assignee  of  a  chose  in  action  positively  disaffirms  a  tender  in  bank 
notes  to  his  a<9signor,  it  is  unnecessary  for  the  latter  to  he  joined  in  the  affidavit. 
(Byland  v.  King,  H.  T.  1817,  C.  P.  7  Taunt.  275.   1  Moore,  24,  S,C.) 

(h)    When  made  by  the  assignee  of  a  bankrupt . 
Prior  to  the  stat.  43  Geo.  3.  c.  18.  ^  2.  it  had  been  determined  that  it  was    r  ^m  i 
not  only  essential  that  an  affidavit  made  by  the  assignee  of  a  bankrupt  should    ^  ' 

negative  a  tender  of  the  debt  in  bank  notes  to  himself  or  co-assignee,   but  the 
depo«uiao  ^boiild  also  cooiaia  an  averment  that  no  tender  bad  been  made  to 
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the  bankrupt.  (Martin  v.  RansB,  H.  T.  1800,  K.  B.  8  T.  R.  456;  Smith  ▼. 
Barclay,  M.  T.  1802,  C.  P.  3  B.  &  P.  219.)  -Since  the  passing  of  that  act, 
it  would,  however,  appear  to  be  sufficient  to  swear  generally,  that  no  offer  to 
pay  the  debt  in  bank  notes  has  been  made.  (Armstrong  v.  Stratton,  £.  T. 
1817,  C:  P.  7  Taunt.  405;  1  B.  Moore,  110,  S.  C.)  When  the  affidavit  is 
sworn  to  by  one  of  several  assignees,  it  is  only  requisite  for  the  deponent  to 
make  a  positive  denial  of  a  tender  in  bank  notes  to  himself,  and  negative  a 
tender  to  his  co-assignee  to  the  best  of  his  knowledge  and  belief.  (Creeswell 
V.  Lovell,  M.  T.  1799,  K.  R.  8  T.  R.  418;  Lawson  v.  McDonald,  M.  T. 
J80I,  C.  P.  2B.  &  P.  590;  Smith  v.  Barclay,  M.  T.  1801,  C.  P.  3  B.  & 
P.  220.)  In  practice  it  is  usual  for  the  bankrupt  and  one  of  the  assignees  to 
join  in  the  affidavit;  the  former  disaffirming  a  tender  in  bank  notes,  antece- 
dent, and  the  latter  posterior,  to  the  bankrupt. 

(i)  Jf  hen  madt  by  an  execuior. 
As  an  executor  or  administrator  has  no  means  of  ever  acquiring  a  belief 
.  whether  a  tender  has  been  made  to  his  testator  or  intestate,  it  appears  that  an 
affidavit  made  by  personal  representatives  need  not  negative  a  tender  in  bank 
notes  to  the  deceased.  (Percy  v.  Powell,  H.  T.  1802,  C.  P.  3  B.  &.  P.  6.) 
Rooke,  J«  said  he  thought  it  unnecessary  for  plaintifis  suing  in  the  character  of 
administrators  to  negative  a  tender  to  their  intestate,     id. 

(j)  When  a  negative  of  tender  is  required  with  reference  to  the  farm  of  action. 
The  several  statutes  requiring  a  tender  in  bank  notes  to  be  negatived,  do 
-not  apply  to  the  case  of  a  defendant  holden  to  bail  in  an  action  founded  in 
tort  J  and  for  which  he  could  only  be  arrested  by  permission  of  the  Court,  or 
under  a  judges's  order.  Hence  a  defendant  arrested  in  trover  cannot  be  dis- 
charged out  of  custody,  on  an  objection  to  the  form  of  an  affidavit  for  not 
negativing  a  tender  in  bank  notes,  although  the  application  be  found  on  an 
affidavit  stating  that  the  value  of  the  subject  matter  of  the  action  has  been, 
in  point  of  fact,  actually  tendered  to  the  plaintiff,  before  the  writ  was  sued 
out.     (Anon.  T.  T.  1817.  Ex.  4  Price,  306.) 

(k)  fVhen  required  \  vfhen  affidavit  made  out  of  England, 
An  affidavit  made  out  of  England  for  the  purpose  of  holding  a  party  to 
bail^  ought  in  general  to  contain  all  the  requisites  essential  to  the  validity  of 
an  affidavit  prepared  in  this  country;  and  therefore  it  was  deemed  necessary 
in  a  deposition  sworn  in  Ireland  for  the  purpose  of  arresting  the  defendant 
in  England,  that  it  should  be  averred  that  he  had  not  made  a  tender  of  bank 
notes.  (Nesbitt  V.  Pynn,  M.  T.  1797,  K.  B.  7  T.  R  376.  S.  P.  Stewart  v. 
Smith,  M.  T.  1797,  C.  P.  1  B.^  Sf  P.  132.  n;  and  if  an  affidavit  be  made 
here  to  be  used  in  Ireland,  a  clause  denying  a  tender  in  Irish,  as  well  as 
English  bank  notes,  ought  to  be  inserted,     (Tidd.  209.  7th  ed.) 

(2)  ^  xohai  lime  advantage  ought  to  be  taken  of  an  omission  in  negativing  a  tender 

of  bank  notes. 

Where  there  is  a  defect  in  the  allegation  navigating  a  tender  of  bank  notes 

which  renders  the  affidavit  insufficient,  application  should  be  made  to  the 

Court,  in  the  earliest  stage  of  the  proceedings,  to  obtain  the  party's  discharge; 

and  before  any  subsequent  steps  have  been  taken  in  the  cause,  as  advantage 

r  AOA  1  <^<^i^i^^^  he  taken  Qf  such  an  irregularity  after  bail  above  has  been  put  in.     Per 

A     ffiH   -i.Bayley,  J.   I  M.  &  S,  230;  or  have  justiBed,  Jones  v.  Price,   M.   T.    1800, 

ffVebi  fw  ^-  B.  1  East,  80;  or  after  plea,   7  T.    R.  376.  n;  or  judgment  by  default, 

a  gpeciaUa&ii<^  notice  of  executing  a  writ  of  inquiry.     Desborough  v.  Copinger,   M.  T. 

piai  gworn  1798,  K.  B.  8  T.  R.  77. 

at  the  Bill  — 

of  Middle  (D)  Op  ^he  jurat. 

"*,    d^i  (")  ^^fi^^  ^^^''^^  ^^  ^^  *"'^''*'  ***  England* 

Mm  ih«  .     ^-  I>ALT0M  V.  Barnes,  H.  T.  1813,  1  M.  &  S.  230. 

filacer  ii  a       A  Special  capias  has  issued  upon  an  affidavit  sworn  at   the  Bill   of  Middle* 
Dailiiy;       sex  office,  upon  which  the  defendant  had  been  arrested,  and   a  rule  obtained 
*  The  affidavit  may  be  swora  before  a  judge  of  the  eovrt  oat  of  whioh  the  prooott  is* 
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to  show  cause  why  he  should  not  be  discharged  on  common  bail.    In  showing 

causB  against  the  rule,  it  was  contended  that  the  practice  was  for  the  filacer 
to  issue  his  writ  upon  the  original  affidavit,  or  upon  an  office  copy  of  it  being 
transmitted  to  him.  But  the  Court  considered  that  such  could  not  be  the 
proper  mode  of  proceeding,  for  that  an  affidavit  made  for  one  specific  object 
could  not  be  transferred  to  another,  and  perjury  could  not  be  assigned  on  the 
office  copy. 

2.    Anderson  v.  Hatman,  E.  T.  1818,  C.  P.  2  Moore,  ]9<<{;  S.  C.  8  Taunt. 

242. 

On  a  rule  to  show  cause  why  the  defendant  should  not  be  discharged  out  of  Vj  '" '^ 
custody,  on  entering  a  common  appearance;  it  appeared  that  an  affidavit  of  i^^f^p^  ii,^ 
debt  was  filed  with  the  filacer  for  the  county  of  D.  the  defendant  not  being  filaesrof  D^ 
found  in  that  county,  an  office  copy  of  the  former  affidavit  was  filed  with  the  is  not  avail 
filacer  for  L.  upon  which  a  second  capias  issued  to  the  sheriff's  of  L.  and  upon  *|^1^  ^^l^^ 
the  return  thereof,  a  capias  by  continuance  Was  issued  to  the  same  sheriff  ^^^'l^il^^  1 
L.  upon  which  he  was  held  to  bail.  1.  ^^  J 

In  support  of  the  rule  it  was  contended,  that  to  authorise  the  issuing  a  co* 
fnas  in  a  second  county,  a  fresh  affidavit  of  debt  must  be  filed  with  the  filacer 
of  the  latter  county.  Per  Cur,  In  order  to  entitle  a  creditor  to  arrest  his 
debtor,  there  must  be  an  affidavit  of  debt  sworn  and  filed  before  the  filacer  of 
the  county  can  legally  issue  the  process.  Has  that  requisite  been  complied 
with?  Here  the  affidavit  was  sworn  and  filed  before  the  filacer  of  the  county 
of  D.  when  it  should  have  been  before  the  filacer  of  L.  from  whom  the  capias 
issued:  hence  the  proceedings  taken  in  the  cause  are  irregular,  and  the  defen- 
dant would  have  been  entitled  to  his  discharge,  if  he  had  not  have  waved  the 
irregularity  by  putting  in  special  bail.     Rule  discharged. 

(6)  Before  whom  to  be  sworn  in  Scotland  or  Ireland. 
French  v.  Bellow  and  another,  £.  T.  1813,  K.  B.  1  M.  &  S.  302. 

This  was  an  application  for  discharging  the  defendant  out  of  custody,  on  the  ^^  affiiavif 
ground  that  the  affidavit  on  which  he  had  been  arrested  was  insufficient,  it  porporting 
purporting  to  be  sworn  before  the  G.  J.  of  the  Court  of  K.  B.  in  Ireland;  andtobeiworn 
bearing  his  signature,  the  genuineness  was  verified  upon  oath,  but  '*no  place  before  ihe 
was  mentioned  in  the  jurat."     A  judge  had  granted  an  order  to  arrest  the  dc-  p-  J*  **^V* 
fendant.*^   Per  Car.     As  we  cannot  assume  that  the  C.  J.  of  Ireland  has  ®*- baarini'hii 
ceeded  the  powers  vested  in  him,  we  must  take  it  for  granted  that  he  has  acted  gj-QatQf^ 
within  his  jurisdiction.  The  production  of  the  document  now  objected  to  was  verified  by 
sufficient  to  enable  the  judge  to  graat  an  order  for  the  defendant's  arrest;  the  oath  ie  raiB 
practice  of  requinng  such  a  deposition  is  merely  to  give  the  judge  to  whom  •'?"**•  ^ 
the  application  is  made,  some  particulars  for  the  guidance  of  his  discretion;  it  ^|P  * , 
clearly  shows  the  existence  of  the  debt;  and  from  the  high  office  of  the  person  ^^^^  ^' 
whose  signature  the  affidavit  bears,  we  ought  to  give  credence  to  it  as  done  hold  a  d« 
conformable  to  the  authority  vested  in  him.     Rule  refused.     See  O'Meally  v.  fendaat  to 
Newell,  8  East,  364;  1  Lee,  Die.  Pract.  18;  and  observations  thereon,  in  Pe-baiL 
tersdorff  on  Bail,  187.  .      - .    . 

(c)  Before  xcliom  to  be  sworn  abroad.  ^^^j,,  n 

1.     O'Meally  v.  Newell,  E.  T.  1807,  K.  B.  8  East,  364.  broad  oonp 

A  rule  nisi  was  obtained  to  discharge  the  defendant  out  of  custody,  on  the  led  with  a 
ground  that  the  affidavit  on  which  he  had  been  held  to  bail  was  untenable.    It  depoaition 
appeared  that  the  affidavit  had  been  made  at  Paris,  before  a  person  of  the  name  '"^^!P  ^^'* 
oi^  Bonomee,  who  stated  "that  it  was  sworn  at  Paris  on  a  certain  day,  before  Jhe*officor'a 
me,  notary  public,  magistrate  competent  in  this  behalf,  and  duly  authorised  by  gignaiure  k 
the  laws  of  France  to  administer  oaths  and  take  affidavits.     Signed  D.  E.  F.  aniboriij  is 
Bonomee.     Upon  the  production  of  an  affidavit  made  here,  verifying  the  of-aofficieni  to 
ficer's  signature,  and  his  authority,  a  judge  granted  an  order  to  hold  the  defen-?^^*^^  ^ 
dant  to  bail.  In  the  course  of  the  argument,  the  case  was  said  to  involve  four|?^^  ^^J^ 

ioed;  or  before  a  comnfiMioner  duly  authorised  (29  Car.  2,  c.  6,)  for  that  porpoae;  or  be- defendant 
fore  the  officer  issoino  the  proce&i  or  his  deputy.     And  it  may  bo  aworn  before  a  cominis-  to  bail, 
aioner,  notwithstanding  he  la  concerned  as  attorney  for  the  plainti0<«.    See  R.  E.  15  Geo*  8?    [  4^J6  1 
Reg.  Gen.  2  K  B.:  R.  E.  13  Geo.  2,  C  P.;  S  T.  T.  403;  3  B.  Moore,  325;  1  Rose,  145;    *- 
6  Price,  230;  VVight»  62. 
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questioos:  1st.  Whether  siace  the  l£  Creo.  1,  c.  39,  a  peraoa  caa  be  held  Co 
special  bail  unless  he  has  complied  with  the  terms  of  that  act  of  parliament, 
Sd.  If  he  can,  whether  he  may  be  held  to  bail  on  an  affidavit  made  oat  of  Eng- 
land. 3d.  Assuming  that  he  may  be  arrested  on  an  aiHdaytt  made  out  of  £ng- 
laody  whether  there  is  any  difference  in  respect  of  affidavits  made  ia  Ireland  or 
Scotland,  and  those  made  in  foreign  countries.  4ih.  Whether  a  pMty  making 
or  uding  knowingly  an  affidavit,  which  is  false,  made  abroad,  can  be  punished 
for  the  offence  here.  Per  Cwr.  Before  we  can  determine  the  first  point  it  will 
be  necessary  for  us  to  consider  the  first  clause  of  the  act  which  applies  to  this 
case;  the  mode  which  the  plaintiff  is  to  pursue  is  express  and  clear;  for  ths 
statute  directs,  ^*that  the  plaintiff  must,  in  order  to  entitle  him  to  hold  the  de- 
fendant to  bail,  proceed  by  affidavit  made  an  filed,  and  by  indorsement  on  the 
writ;  and  unless  this  direction  be  complied  with,  the  act  prohibits  the  defend- 
ant's pniceeding  to  arrest."  Now  this  appears  to  us  only  to  refer  to  an  arrest 
made  as  prescribed  by  the  statute,  and  not  an  arrest  made  by  the  direction,  or 
A  under  the  act  of  the  Court.    Consequently  we  are  of  opinion,  from  the  word- 

ing of  the  act,  that  a  party  may  be  held  to  bail  under  a  judge's  order,  without 
having  pursued  the  provisions  of  the  statue;  as  to  the  next  questions,  it  is  pal- 
pably clear,  that  an  affidavit  made  in  a  foreign  country  is  inadmissible  Co  ob- 
tain a  judge's  order,  to  hold]a  defendant  to  bail,  and  if  we  were  to  decide  other- 
wise, it  would  be  unreasonable  and  unjust,  for  fojreign  countries  receive  snd 
acknowledge  our  depositions,  and  we  should  be  excessively  sorry  to  narrow 
the  .measure  of  justice  to  foreign  states,  more  than  they  are  in  the  habit  of  •- 
dopting  when  administering  the  benefit  of  their  laws  to  us.  3d.  We  are  of 
opinion  that  if  we  were  to  hold  there  was  a  distinction  between  affidavits  mada 
in  Ireland  or  Scotland,  and  those  made  in  a  foreign  state,  it  would  be  without 
a  difference;  therefore  all  the  questions  are  disposed  of  but  the  last;  and  tbit 
is  clear  beyond  all  doubt,  that  any  person  making  a  false  or  fraudulent  deposi- 
tion in  order  to  pervert  the  course  of  justice,  is  guilty  of  an  oflence  puiusha- 
ble  by  indictment.  Rule  discharged.  See  Roberts  v.  Slingsby,  ^  Reb.  lO!; 
Wolrand  v.  Van  Moses,  8  Mod.  323;  Rios  v.  Belifante,  ^  Stra.  1309;  Van 
Morsell  V.  Julian,  1  Wils.  ^31 ;  Powis  v.  Ludvigscn,  ^  Burr,  655;  ex-parte, 
Worslee,  *i  H.  Bl.  '275;  Dalmer  v.  Barnard,  7  T.  R,  iol;  Worsley  v.  Harri- 
son, Dyer,  249;  Rex  V.  Mawbev,  Hob.  205;  Rex  v.  Crossley,^7  T.  R« 
315;  2  East,  P.  C.  821;  2  Hawk,  c .  22,  s.  1,33^39;  23  H.  c.  10;  Prac 

A  BritiA     R^-   ^0'';   1^  ^^^-  %  <^-  ^i  ^  Mod.  322. 

eofuei  van  2.     Thurlt  v.  Fabbr,  T.  T.  1819,  K.  B.  1  Chit.  Rep.  463. 

Qriiignoaffi  A  rule  was  obtained  to  shew  cause  why  the  defendant  on  filing  coanaoo 
davu  at  Pa  5ai|  should  not  be  discharffed  out  of  custodv  on  the  ground  that  the  affidavit 
BUtobU  ad  ***  *wom  at  Paris  before  the  British  chief  consul,  who  had  omitted  Xo  give 
diiioD.  himself  a  proper  addition.  Per  Cur,  As  the.  addition  of  the  consul,  and  the 
r  4^7  1  parties  deposing,  was  essentially  requisite,  the  defendant  must  be  discharged 
An  aflMavit  on  the  terms  prayed. — Rule  absolute. 
not  eotilled  ..^-^_..-.-.-_^_ 

and  *«  jy  (d)   Staiemerd  in  jural  when  sworn  in  Couri, 

"■;r?K       ^-     MoLLiKG  V.  PoLAKA,  T.  T.  1814,  K.  B.  3  E.  Sc  S.  157;  S.  P.  Stmwbs 

ZorA  by  ▼.  Watson,  I  B.  *  P.  105. 

theCoort,       The  afiidavit  was  not  entitled  in  any  court,  but  purported  to  be  sworn  ui 

ii  ioadmiiii  court ;  the   words  ^^Ay  the  Court,"  being  subscribed  at  the  bottom  of  the 

ht«-  jurat.     It  was  rejected  as  inadmissible,  the  court  not  taking  judicial  notice  of 

**^  •fj"*:  the  master's  hand-writing.     See  the  King  v.  the  Justices  of  the  West  Riding 

"d*ebi  iToi®^  Yorkshire,  3  M.  &  S.  493;  Osborn  v.  Tatum,   I  B.  &  P.  271;  Bland  v. 

aatiiled.bat  I^rakc,  I  Chit.   Rep.  165;  the  King  v.  Hare,  13  East,  189;  French  v.  Btl- 

porporiing  lew,  1  M .  &  S,  302. 

to  be  awom  2.     Blaxd  v.  Draks,  H.  T.  1819,  K.  B.  1  Chit.  Rep.  165, 

*^  ^^^  ^        A  rule  was  obtained  to  show  cause  why  the  defendant,  on  filing  common 

a^d'berora  ^''>   should  not  be  discharged  out  of  custody,  on  the  ground  that  the  afl- 

a  filaiser  is  davit  pn  which  he  had  been  held  to  bail  was  insufficient,  because  it  was  noteo- 

salficieat.    titled  in  court,  nor  s«^orn  beforo  a  judge  of  the  court j  but  purported  to  be 
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^'  swora  at  a  filacer's  office  before  A.  ^c.  filacer.'^     Per  Cur.  It  it  sufficient,  The  pUla 
as  the  court  will  take  judicial  notice  of  the  filacer,  beinff  one  of  its  officers.      ^'^*  P*"^^' 

•* '  *  OQI  to  go 

(E)  During  what  time  the  affidavit  continues  in  forge.  IIi'itaT* 

1.     Collier  v.  Hague,  T.  T.  1747,  K.  B.  2  Stra.  1270.  ^^^^  a„*  af 

The  plaintiflr  prior  to  going  abroad  made  an  affidavit  in  1744,  that  the  de-fidavit  of 
fendant  was  indebted  to  him  in  277^  for  goods  sold  and  delivered.     On   thisdebMNit 
affidavit,  in  1747,  the  defendant  was  arrested.     But  the  Court  ordered  the  de-  **"•  procow 
fendant  to  be  discharged  on  common  bail,  on  the  ground  that  though  in  17447^"  ^^^iitil 
he  might  owe  the  debt  specified  in  the  affidavit,  yet  he  might  have  paid  it  in  1774, 
the  interval.  Tbo  Coort 

2.    Anonymous,  T.  T.  1817,  C.  P.  Cited  Archibald's  Practice,  K.  B.  57.    di<eharge«l 
A  writ  had  been  issued  soon  after  the  making  of  the  affidavit,   and  the  pro- ^be  defeod 
€688  regnlarl/  continued  until  the  time  of  the  defendant's  arrest,  which  did  not**^  ^ba?"* 
take  place  for  upwards  of  three  years;  the  Court  of  Common  Pleas  held  the^^l*^!,^^ 
length  of  time  which  had  elapsed  between  the  swearing  of  the  affidavit  and  the  the  writ 
caption  of  the  defendant  no  objection;  and  refused  to  discharge  him  on  a  com- had  been  is 
roon  appearance.  «aed  imnie 

(F)  Of  sufplehbntal  and  explanatory  affidavits.  ter  theintli 

(a)  Inike  King^s  Bench,  '  ingoftho 

1.  Turner  ▼.  Warren,  M«  T.  1737,  K.  B.  Andrews,  70:  S.  C.  not  S.  P.  Affidavit,  a^ 

2  Slra.   1079.  the  procMS 

The  plaintiff  had  brought  an  action  for  200/.  as  the  loser  at  play,  on  the  9th  eootinaed 
Ann.  c.  14,  and  the  defendant  had  been  held  to  special  bail  on  an  affidavit  *^b~  JlL^'^ihtf 
tiag,  that  *^  he  was  indebted  to  the  plaintiff  in  151/.   for  money  won  of  him  tt  eoart'refas 
play,"  without  mentioning  ^*  how  much-  was  won  at  each  time."     On  a  rule  ed  to  dis 
obtained  to  show  cause  why  the  defendant  should  not  be  discharged  out  of  cu8^  charge  the 
tody  on  filing  common  bail,  the  plaintiff  produced  an  affidavit  that  49/.  were  defendaot* 
won  at  one  time,  and  several  other  sums  at  othe'r  times,  amounting  to  more    *  ^^^   I 
than  10/.  at  each  sitting;  the  several  sums  in  the  aggregate  being  151/.;   ^i^^^  ^rv^^ffida* 
that  the  money  was  lost  within  three  months  before  the  commencement  of  the  ^it  wu  for 
action.     The  admission  of  this  affidavit  was  opposed  as  contrary  to  the  gene-  merly  ad 
ral  practice,  but  the  Court  permitted  it  to  be  read,  as  it  was  explanatory  only,  miasible* 
— Kule  refused. 

2.  Hbathcote  v.  Goslin,  T.  T.  1740,  K.  B..  2  Stra.  1 157.     S.  P.  Cofe  V* 

Cooke,  M.  T.  1780.  K.  B.  2  Doug.  467. 
The  affidavit  referred  to  the  document  upon  which  the  action  was  brongfai,  Bt><  *  diflW 
instead  of  distinctly  alleging  the  existence  of  the  demand.     The  plaintiff  offer-  ^^'^^'il^'^ 
•d  a  supplemental  affidavit  but  the  Court  refused  to  receive  it^  for  the  act  qf  |^|^^. 
parliament  requires  a  positive  and  perfect  affidavit  previous  to  the  issuing  the 
process,  and  antecedent  to  the  party's  arrest. 

3.  Mackenzie  v.  Mackenzie,  £.  T.  1787,  K.  D.  1  T.  R.  716.  S.  P.  Jacks 

V.  Pemrerton,  E.  T,  1794,  K.  B.  5  T.  R.  56^. 

Per  BuUer,  J.  There  is  a  difference  between  the  practice  of  this  const  ^^^^f  |   ^f*. 
that  of  the  Common  Pleas.     In  this  court  the  affidavit  must  be  positive  as  to  ^^  ^^ 
the  debt;  bol  there  the  defendant  is  suffered  to  file  a  cross  affidavit,  and  the  berejeeted 
plaintiff  may  afterwards  file  an  additional  one,  in  order  to  supply  the  defects  of  ia  infleai 
the  first.     Therefore,  as  no  cross  affidavit  is  permitted  to  be  filed  in  this  court,  Ue; 
in  answer  to  the  plaintiff's,  it  is  absolutely  necessary  that  the  affidavit  on 
which  the  defendant  is  held  to  bail  should  be  positive.  Aodapplieo 

4.  .  MoLLiNo  V.  BucKHOLTZ,  E.  T.  1814,  K.  B.  2  M.  *  S.  563.  ^Twherea 

Per  Lord  Ellenborough,  C.  J«    Although  an  affidavit  upon  which  a  judge  jQ^j^^g  ^ 
grants  an  order  to  hold  a  defendant  to  bail  be  insufficient,  yet  the  Court  will  ^eria  neees 
not  permit  a  supplemental  affidavit  to  supply  any  defect,  since  the   deponent  eery. 
may  apply  to  the  judge  for  a  new  order.  *■*.  •'?•'•" 

5.     HoBHousB  V.  Hansbll,  Cited  1  Burt,  Ex.  Prac.  117.  li^n^ 

An  affidavit  alleged  that  the  defendant  was  indebted  in  40/.  without  any  ^^^^  ^ 
vtatement  of  the  cause  of  action;  and  the  plaintiff,  on  discovering  his  mistake,  Mi^ioggsp 
made  a  proper  affidavit  before  a  warrant  had  been  granted  by  the  sheriff.     The  plemeatal 

VOL.  I.  ag 
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•flidayitt  to  Court  said,  "thoagh  it  majr  be  regular  in  the  course  of  things  to  file  an  aiRda- 
ezpiain  am  yj^  before  a  process' sued  out,  yet  it  can  never  be  intended  aa  the  ground  of 
f«5!*!!.T      the  process,  but  of  the  arrest  only." 

lore  AClirif  »^  '  /i\     r    W      ry  -nt 

upon  ihe  (")  •"*'««  Common  Pleas. 

proeewaDd  1.     RecK  V.  Gronemax,  H.  T.  1764,  C.  P.  2  Wils.  224. 

admiuing  The  affidavit  was  sworn  to  by  the  plaintiff  in  these  words  j  T.  R.  of,  tic. 
tbaai  flobae  merchant,  maketh  oath  that  J.  G.  of  the  same  place,  musician,  in  justly  indebt- 
arreai-*  ^^  ®^  ^^  ^^^^  deponent  in  the  sum  of  12/.  f<»r,  <5rc.  It  was  objected  that  this  was 
the  former  "^  allegatiorrof  the  existence  of  the  debt,  it  being  averred  that  the  defendant 
they  are  ad  ^A'  in  justly  instead  of  is  justly,  upon  which  a  supplemental  affidavit  was  oflfer- 
muaible.  ed.  To  this  the  practice  of  the  King's  Bench  was  opposed,  that  Court,  it 
[  4i9  ]  seems,  never  admitted  any  supplemeiitHl  affidavit  whatever.  After  two  argo- 
Ifiheaffidaments  judgment  was  delivered.  Per  Pratt,  C.  J.  I  own  that  upon  the  first 
^it  doeanot^(,|)|^(g  ^^  ^j^jj,  n,atter  j  ^^gg  inclined  to  rec«Mve  a  supplemental  affidavit  to  make 

poaiiive""^  this  good,  which  is  nothing  more  than  a  mere  slip  of  the  pen  in  a  single  letter, 
oath;  When  I  considered  it  again,  upon  what  has  been  further  said,  it  appears  to  be 

a  matter  of  great  consequence,  considering  that  the  point  is  raised  upon  a  sta- 
tute made  in  favour  of  the  liberty  of  the  subject,  which  in  effect  says,  thatoo 
man-fnr  the  future  shall  be  afrested  before  an  affidavit  of  the  debt  is  made  and 
filed  with  the  proper  officer.  Now  it  is  certain  this  is  no  affidavit,  because 
p)erjary  cannot  be  assigned  upon  it;  this  is  an  arrest  contrary  to  law;  and 
shall  this  Court,  or  can  it,  make  that  lawful  which  the  l«tw  says  is  unlawful? 
Ido  not'  find'  this  Court  has  ever  gone  so  far  as  to  adknii  a  mipplenienitl 
affidavit  where  the  first  amounted  to  no  oath  at  all,  but  has  been  received 
only  to  supply  small  defects  in  affidavits  which  have  not  been  quite  full  enough 
fts  in>the'oases  cited  of  executors  and  administrators,  in  which  the  King's  Bench 
has  never  concurred;  and  I  have  therefore  changed  my  opinion,  and  agree 
with  my  brothers  Clive  and  Gould,  that  the  rule  muat  be  made  absolute  for  a 
oommon  »ppearanoe. 

Clive  and  Gould,  Justices,  were  of  the  same  opinion,  and'  thought  that  an 
action  fur  false  impri.sonment  would  lie  against  the  plaintiff  and  the  filacer;  but 
Bathurst,  J.  was  of  opinion  it  would  not  lie;  as  to  the  common- appearance  he 
seemed  to  agree  with  the  rest  of  the  Court,  and  the  rule  was  made  absolute. 
2     Nichols  v.  DallyhuxNtv,  E.  T.  1737,  C.  P.  Barnes,  79;  S.  G.  Pr.  Reg. 
49t  S.  P.  Ball  v.  Miller,  E.  T.  1801,  C.  P.  2  B.  &  P.  4^0.       . 
The  affidavit  of  debt  had  been  made  by  a  person  who  had  been  convicted  of 
felony,  and  the  Court  having  rejected  the  deposition  on  that  ground,  the  ptain- 
?'  "  'crwn  *''^  offered  to  produce  a  supplemental  affidavit  to  prove  that  the  defendant  had 
eonvimed    confessed  the  debt,  and  that  he  intended  to  abscond  into  Ireland, 
offtteny;        Per  Ckir,  The  original  defect  in  the  affidavit  having  been  made  by  an  in- 
competent deponent,  cannot  be  now  supplied.     See  Bland  v.  Drake,  1  Chit. 
Rep;  165;  ante,  p.  380. 

3.     Stewart  v.  Smith,  M.  T.  179T,  C.  P.  1  B.  &  P.  132,  n. 
I   430  T      ^^^  affidavit  had  omitted  to  negative  a  tender  of  bank  notes.      AppHcation 
Or  doee  not  ^^  ™*^^®  ^^^  *****  *"  ^*®  *  supplemental  affidavit.     Sed  per  Cur,    We  have 
negniive  a  conferred-  with  the  judges  on  the  construction  of  this  act,  and  think  that  a  sup- 
tender  in     pleroental  affidavit  cannot  be  allowed.     Rule  absolute, 
banknotes;  4.      CooRE  v.  Dobree,  E.  T.  1788,  C.  P.  1  H.BI.  10. 

It  did  not  appear  from  the  affidavit  in  what  manner  the  debt  had  arose;  ^ 
Or  disclose  nierely  alleged  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sttm  of 
ofM^'itor  ^^'"  ""^  upwards.  The  plaintin*  applied  for  leave  to  file  a  supplemental 
Orlibat  a*  <^^^f^vi^i  but  the  Court  refused  to  comply  with  the  request,  and  made  the  rule 
bill  of  ex     absolute. 

ebange  was  6.     Sands  v.  Graham,  M.  T.  1&19,  C.  P.  4  Moore,  18. 

doe,  the  A  rule  was  obtained  to  show  cause  why  the  delendant  should  not  he  di*- 

Coort  will  charged  on  entering  a  common  appearance,  on  the  ground  that  the  affidavit 
a^seMe^^  on  which  he  had  been  arrested  was  insufficient,  i4  being  neceaaary  to  Mate 
oiontal  aft  ^^  ^'^^Y  ^  ^^te  of  the  bill,  but  that  it  was  due  at  a  day  before  the  defeodut 
davit.         vaa  arceated;  here  it  does  aol  appear  that  the  bill  was  due  at  thai  time.    For 
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the  plamtifT  it  was  argued,  that  even  if  it  was  not  sufficient,  it  could  not  be  But  nch  « 
considered -as  a  nullity ,  as  the  defect  might  be  supplied  by  a  supplemental  ^".^^"^^"^l 
affidarit.    Per  Cur.  This  affidavit  is  not  tenable,  nor  does  the  case  fall  within  ^{((e^^ioi^ 
the  rule  for  allowing  supplemental  affidavits.     Rule  absolute.  move  any 

6.  GiiBBN  ▼.  Rbdshaw,'£.  T.  1798,  C.  P.- 1  B.  &  P.  *227.     S.   P.    HoBsoN.mbigoiiy 

V.  Campbrlt.,  T.  T.  na9,  C.  P.  I  H.  Bl.  245.  on  the  face 

In  the  affidavit  the  defendant  was  not  distinguished  by  that  appellation,  (it***.^'^.*^'. 
though  the  document  itself  was  entitled,  W.  C.  plaintiff;  v.  S.  R.  defendant  f-,"^„^ 
A  rule  was  obtained,  and  made  absolute,  for  discharging  the  defendant.  The  v^hich  the 
Court  rejected  a  supplemental  affidavit,  observing  that  it  was  never  admissi-  Conrt  for 
Me  unless  to  supply  something  ambiguous  on  the  face  of  the  original  deposi-  its  own  eat 
lion,  and  whieh  the  Court,  for  its  owji  satisfaction,   was  desirous  of  having  f'^^^'^^"  >■ 
explained.      See  Manning  v.  Williams,  Barnes,  87.  de«iroai  of 

7.  HoLLis  V.  Brandon,  E.  T.  1797,  C.  P.  1  B.  &  P.  36.  pw!nBdT 

TIm  affidavit  was  entitled  in  tne  cause  and  stated  that  W.  Bs  defendant,  was  Or  where 
indebted,&e. ;  in  the  other  parts  of  the  deposition  he  was  described  by  the  appel-  the  debior 
lation  of  defendant  only.     A  motion  was  made  that  he  should  be  discharged  on  i"  callod  de 
entering  a  common  appearance.     The  Court,   however,  intimated  that  the  ^^^^^J^^" 
piaintiff  might  file  a  supplemental  affidavit,  but  judgment  was  aOerwards  ^^^'^/iJ^q.^     ^ 
livered  on  a  collateral  ground;  Buller,  J.  observing,  ^'  It  has  been  suid,  that 
if  the  plaintiff  was  indicted  for  perjury,  there  might  be  a  doubt   whether  he 
could  be  convicted  on  a  supplemental  affidavit.     Have  not  the   Court  juris- 
dictien?     An  •pplicait ion  is  made  to  them' to  discharge  the   defendant   in  the 
regular  exercise  of  their  jurisdiction;  they  require  a  second  affidavit  to  ascer^ 
fain  the  debt;  th%re  can  be  no  difficulty,  then,  in  the  assignment  of  perjury. 
8^  OAmNHAM  V.  Hammoitd,  M.  T.  1806,  C.  P.  2  B.  ^  P.  ^8.    S.  P.  Rocke 

JIT.  Caret,  M.  T.  1772,  K.  B.  2  Bl.  850.  [  431  1 

A  rule  wae  obtained  to  show  cause  why  the  defendant  should  not  be  dis-  An  omie 
charged  oat  of  custody  «n  entering  a  common  appearance,  on  the  ground  tHmtKym 
that  the  affidavit  of  debt  merely  stated  <<  that  the  defendant  was  indebted  to* «xo«Btor  to 
the  plaintiff  as  executor,  as  appears  by  the  testator's  books,"  without  adding,  ^^?*^^^^^ 
•*  which  the  deponent  verily  believes."     On  showing  cause  it  was  submitted  jj*  ^iJJJJJfj 
that  even  though  it  was  insufficient  in  its  present  form,  it  might   be  remedied  ^d  by  a  sap 
bf  a  supplementary  affidavit,  and  Rocke  v.  Carey,  t2  Bl.  850,   was  relied  on;  plemental 
and  Per  Cur,     A  supplementary  affidavit  may  be  filed.     See  Green  v.  Red- deposition. 
shaw,  I  B.  &  P.  227;  Barclay  v.  Hunt,  4  Burr.  1992;  Sheldon  v.  Baker,   1 
T.  R.  83;  Swayn  v.  Crammond,  4  T.  R.  176;  Uobson  v.  Campbell,  1  H.  Bl. 
$46;  Reeks  v.  Groneman,  2  Wils.  Q24. 

9.   Lawsoic  v.  M'DofTALD,  M.  T.  1801,  C.  P.  2  B.  &  P.  690. 
-On  a  rule  to  show  cause  why  the  defendant  should  not  he  discharged  out  ^^^^S^ 
<tf  custody  on  entering  a  common  appearance,  as  the  affidavit  (which  was^.   '*°^* 
made  by  ja4h*rd  person)  only  stated  ^^  that  defendant  was  indebted  to  A.   for- .^^^^^j 
meriy  a  prisoner,  who  had  been  since  diachar<;ed  under  the  insolvent  act,   for  admit  a 
goods  sold  and  delitered  before  his  taking  the  benefit  of  the  act,  and  that  the  eopplement 
defendant  was  about  to  sail  for  Jamaica,  as  J.  £.   this  deponent,   believes;  •!  "ffi^^^vU 
and  further,  that  tlie  eflfeets  of  the  said  A  vested  in  plaintiff,  in  trust  for  the  ^^j'^^^^^f^j 
benefit  of  the  creditors  of  A.  as  deponent  believes,  and  that   no  tender  had^^j^^^^  ^1^^ 
been  made  in  notes  of  the  Bank  of  England,  to  the  knowledge  or  belief  of  negativing 
this  depoMotf  without  showing,  I  si.  That  J.  E.  the  deponent   had  any  con- a  tender, 
Doxion  with  the  parties  to  the  action;  2d.  That  he  only  negatived  the  t^n- yet  it  will 
der  to  his  knowledge  or  belief.     On  showing  cause  it   was  contended,  that  ™**^^" 
akhottgfa  the  affidavit  might  be  irregular,  and  although  no  supplementary  «^,howVng*° 
fidavit  could  be  received  to  remedy  any  defect  in  the  negative   of  a  tender,  i\i^i^  pafty 
jFet  affidavits  might  be  admitted  to  explain  the  situation  of  the  deponent,  and  deposing 
toksbow  that  he  waa  entitled  to  make  such  affidavit.     The  proposed  affidavit  negatives 
slated,  that  the  insolvent  was  not  in  town  at  the  time  when  the  arrest  became  the  tender 
DecegMry,  and  that  his  father,  the  deponent,  had  the  management  of  his  af-  JJ^JJ^^*?^ 
faira*  vben  he  was  out  of  town,  and  that  he  had  accordingly  made  the  affidavit,  ^^ 

and  that  it  could  not  be  necesaary  that  the  deponent  should  swear  more 


^ 


SOO  AFFIDAVIT  OF  D£BT.--€Mniiiidor|  md  dnaUr  J^fittmk. 

tiimUrii]rM|han  to  hb  knowledge  or  belief.     Per  Cur,     la  deciding  whether  the  wp- 
hM  ralatiTe  pfementa]  depositions  are  admissible,  we  may  apply  the  general  rule,  that  the 
"^itr'itd'  it  ^^^^  evidence  must  be  obtained  that  the  case  will  admit  of.     Now  the  latter 
r  ^2  1  affidavits  clearly  show,  (hat  the  deponent  was  in  such  a  aitnatioo  as  entitled 
^  him  to  make  the  affidavit  of  debt,  and  that  negativing  the  tender  to  hb  know- 

ledge or  belief  was  sufficiently  positive.     Here,  if  the  deponent  had  not  made 
the  affidavit,  the  defendant  would  have  gone  abroad,  and  ibe  plaintiff  woald 
have  been  deprived  of  his  debt  for  a  protracted  period. — Rule  diachatged. 
10.  Arbmtrong  V,  Strattom,  E.  T.  1817,  C.  P.    1  B.  Moore,  110;  S.  P. 

7  Taunt.  405. 
Allowing  An  affidavit  of  debt  stated  the  defendant  to  be  indebted  to  the  plaintiff  geo« 
■nplempiita  erally  on  a  bond,  conditioned  for  the  performance  of  an  award,  whieh  award 
ryaflUftviu  directed  one  E.  F.  to  pay  a  sum  of  money  on  demand.  Per  Cur.  The  a^ 
V*  ^.'*f^i  fidavit  is  cleary  defective;  it  does  not  show  how  the  defendant  was  indebted, 
"  aenea'ibat  ^^  *****  *"^  demand  was  jnade  on  E.  F.  for  payment.  The  qoeation  then  is, 
OBtbt  whether  a  supplemental  one   is  admissible.     The  practice  of  the  Comt  of 

to  bo  very  Kinir's  Bench  differs  from  the  Common  Pleas;  and  although  we  are  empow- 
Bpariofly     «red  to  grant  them,  still  it  is  an  indulgence  that  ought  to  be  seldom  exercised. 
eoBcocdod.  jf  supplemental  affidavits  were  frequently  received,  the  originals  woakl  be 
drawn  with  carelessness  and  laxity. 

(G)    Of    CO.NTRADICTORT    AND    COUNTER    AFrrDATITS. 

(a)  la  the  KinfC^  Btnck. 
1.  Anon.  M.  T.   1769,  K.  B.  1  Lord  Raym.  58.^;  S.  C.  1  Salk.  99.pl.  7. 
S.  P.  Anon.  H.  T.  1769.  1  Salk.   100.     S.  P.  Cope  v.   Cooke,  M.  T. 
1780,  K.  B.  2  Doug.  467. 
^idrnvUlm      ^'  ^'^^  t^ade  a  composition,  with  his  creditors;  and  being  sued  by  a  non- 
Paging  ili3 subscribing  creditor,  he  moved  for  leave  to  file  common  bail,  upon  a  sngges- 
auieiDoat    tioo  that  the  debt  upon  which  the  plaintiff  brought  his  action,  according  to 
ia  tho  plaia  the  proportion  of  his  composition,  would  be  less  than  lOf.;    and  since  tiie 
tifT'M  depo  plaintiff,  though  a  non^subscrtbtnar  creditor,  was  bound  by  that  agreement,  it 
*Smu^;ki!r.  was  reasonable  that  common  bail  should  be  accepted.     But  the  motion  wis 
'  opposed,  because  it  would  amount  to  a  determination  of  the  merits  of  ths 
cause;  and  it  was  compared   to  the  case  of  an  usurious  contract,  where,  thoagh 
the  contract  be  void,  the  defendant  is  compelled  to  give  special  bail.     Qm 
Curia  concesnt/;  and  refused  to  admit  the  affidav'^t. 
And  eTon  ^'  Emerbo.h  v.  Hawkins,  M.  T.  1752,  K.  B.  1  Wils.  SAS. 

to  show  The  plaintiff  deposed,  ^^  that  the  defendants  were  indebted  to  him  in  103/. 

that  iho  for  goods  of  the  plaintiff,  which  the  defendants  had  converted  to  their  own 
plaiotifTboouse."  The  defendants  were  arrested  upon  this  deposition,  and  a  motion 
'hT  1?^  made  that  they  might  be  discharged  out  of  custody  upon  common  bail,  on  sn 
fondant  ii  *^^^^i^  ^^^^  ^^^  defendants  were  officers  in  bis  majesty's  customs,  and  bad 
not  ronlly  seized  the  property  as  prohibited,  and  had  consequently  deposited  them  in  the 
indebted  to  king^s  warehouse.  Per  Cur.  The  plaintiffs  having  bwoni  positively  thit 
.  bins.  the  defendants  are  indebted,  it  is  the  ac  knowledged  practice  of  the  Gonrt  to 

[  433  ]  reject  any  affidavit  to  explain  or  contradict  the  plaintiffs  oath;  even  sa  affi- 
davit of  the  plaintiff's  confession  that  a  defendant  owes  him  nothing  cannot 
be  received. 

3.  Salter.v.  Sheroold,  H.  T.  1790,  K.  R  3  T.  R.  672. 
Or  thai  tbo      The  defendant  having  been  arrested  by  the  name  of  Shergold,   and  given 
w*si  aotlhe '^^^  in  the  action  which  was  for  the  recovery   of  a  penalty  under  the  lottery 
peraon  de    "^^  ^®  applied  to  have  the  bail  bond,  which  he  had  executed  in  the  name  of 
bribed  in    Williams,  given  up,  on  an  affidavit  that  the  latter  was  his  name,  and  thst  be 
ibeproceaa.had  not  signed  the  name  of  Shergold,  and  that  he  had  not  used  or  was  ever 
known  by  that  appellation.     A  deposition  was  then  produced,  made  by  the 
person  who  purchased  the  share  of  the  ticket  on  which  the  action  was  brought, 
stating  that  the  defendant  acted  as  the  owner  of  a  shop  where  the  share  WM 
purchased,  and  that  he  had  sold  and  delivered  the  share  signed  Shergold;  on 
which  the  Court  refused  to  interfere  in  a  summary  way,  but  left  ibe  defeptt 
§ffi  to  his  piea  in  abatement. 
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4.     Imlat  v.  ELLEFflBif ,  T,  T.  1 803,  K.  B.  2  East,  455. 
Oo  a  judge's  order  being  obtained  to  hold   the  defendant  to  bail,  «n  an  aC-  Tho'  conn 
fidavit  stating  'Hhat  the  defendant  was   indebted  to  the  plaintiff  in  a  certain  'V  ^?^' 
eum,  being  the  value  of  goods,  (naming  them)  delivered  by  the  plaintitf  to  the  p)||^chrB£ 
defendant,  to  be  by  him  carried  and  delivered  to  J.  W.  for  the  use  and  on  the  ||,g  f,,.^, 
aceoQDt  of  the  plaintiff."     A  rule  was  obtained  to  show  cause  why  the  de- connected 
fendant  should  not  be  discharged  out  of  custody  on  filing  common  bail,  on  wiih  the 
the  ground  that  it  iras  in  his  power  (o  disclose,  by  cross  affidavits,  new  oir-  merits  of 
camstances,  invalidating  the  plaintiff's  prior  statemenU,  by  showing  that  the  jl^^^aVaiU^ 
cause  of  action  for  which  he  was  held  to  bail  was  prohibited  by  the  laws  of  a  |^|^^  y^^  ^^^ 
foretgo  country,  and  tKat  he  had  been  before  holden  to  bail/or  the  same  cause  dereodant 
of  action,  which  suit  is  still  pending.     Per  Cur,     We  are  of  opinion  that  the  may  dia 
plaintiff's  affidavit  cannot,  under  the  circumstances,  be  controverted  by  the  close,  by 
counter  affidavit,  and  that  the  lalter  must  be  rejected:  for  if  we  were  to  re-*^T****  '®^* 
ceive  it,  it  would  be  highly  injurious;  the  merits  of  every  case  would  be  <'6- ^j^^'^^^^^^^ 
termined  on  such  depositions.     But  if  the  defendant  had  been  arrested  in  this^^  ^et  in 
couiitry  for  the  same  cause,  he  might,  by  such  a  deposition,  have  shown  that  validating 
fact,  in  order  to  obtain  his  discharge,  as  it  is  clear,  beyond  aU  dout^  that  this  the  plain 
Court  will  not  suffer  a  man  to  be  holden  to  bail  twice  for  the  same  cause.  But  'i^'*^  ?^*^^ 
this  is  not  the  case;  here  the  defendant  has  been  arrested  in  a  foreign  eonn^'^'^^®™^"^'' 
try,  which  renders  il  impossible  for  us  to  say  what  security  the  plaintiff  oh*  ^  ,  ^^  ^^ 
tains  for  his  demand,  not  being  acquainted  with  the  nature  of  the  laws  in  that  ^^^'^^  ^y^^^ 
eountry;  indeed  if  we  were  to  make  this  rule  absolute,  it  would  be  contrary  toing  that  the 
reason  and  justica     Rule  discharged.    See  Melan  v.  Duke  Fitz  James,  1  B.  accoonts  be 
&  P.  138.  tween  the 

6.     Jackson  v.  Tomkins,  M.  T.  1815,  K,  B.  2  Chit.  Rep.  SO.  beenaeiU  d 

In  this  case,  Dampier,  J.  admitted  an  affidavit  on  the  part  of  the  defendant  ^^^"'^  ^ 
that  the  account  upon  which  be  had  been  ho4den  to  bail  had  been  settled  in  writ-  sqq,  than 
ing  at  a  much  less  sum  than  the  amount  endorsed  upon  the  writ.  the  amoaat 

(6)  In  the  Commtm  Pitas,  claimed  by 

1.     Ratclixfb  v.  Gooucheap,  M.  T.  174^2,  C,  P.  7  Mod.  468.  Ij^.J^i" 

In  an  action  of  debt  on  a  bottomry  bond,  tho  plaintiff  made  the  following  >f^*{^j.  h^^n  re 
fidavit:  ^that  the  defendant  was  indebted  to  him  in  a  certain  sum,  as  appears  ceived. 
by  the  bond;  and  further,  that  the  ship  on  which  the  bond  wae  given  was  not    |^  434  *] 
lost  by  unavoidable  accident,  but  for  want  of  care,  as  he,  the  said  plaintiff  has  if  there  be 
been  iaibrmed,  and  verily  believes."     In  answer  to  this,  the  defendant  made  a  poaiitve 
a  counter  affidavit,  stating  <Hh at  all  proper  care  was  taken  of  the  ship,  and  ><^<1  ^'.^  ^?m 
that  she  was  lott  by  storms,  and  unavoidable  accident.     The  plaintiff  then  ^"^^P*^'^^^^^^ 
produced  an  affidavit  of  one  J.  D.  who  was  a  sailor  on  board  the  vessel,  wheris*^,  positive 
m  he  swore  positively  that  the  ship  was  lost  for  want  of  proper  care.  The  quea-for  the  de 
tion  to  be  determined  was.  whether  upon  these  affidavits  the  defendant  ought  fondant, the 
to  be  held  to  bail.     Per  Willes,  C.  J.     It  is  incumbent  on  a  plaintiff,  in  order  forroerahalt 
to  hold  his  debtor  to  bail,  to  show  a  probable  cause.  The  general  rule  is«  that  prc^*"* 
there  must  be  a  positive  affidavit;  and  where  that  cnn  be  obtained  the  Court 
requires  it;  but  to  this  rule  there  are  exceptions;  fr>r  if  from  the  nature  of  the 
demand  a  positive  affidavit  cannot  be  had,  the  Court  virill  dispense  with  it, 
and  admit  the  best  and  ntont  certain  that  can  be  procured.  Here  is  the  positive 
affidavit  of  J.'D.  for  the  plaintifl,  which  answers  the  defendant's  positive  one;      « 
and  wherever  there  is  one  positive  affidavit  for  the  plaintiff,  though  there  are 
several  equally  positive  for  the  defendant,  yet  he  shall  be  held  to  special  bail; 
therefore  the  rule  for  common  appearance  must  be  discharged.     See  1  Lev. 
260;   1  Show.  14;  6  Mod.  68;  2  Bulst.  64;  2  Stra.    1190;  2  Burr:  767;  I 
Slra.  476;  4Bac.  Ab.  673. 
2.  Russell  v.  Gatelv,  E.  T.  1737,  C.  P.  Barnen,  76;  S.  C.  Ca.  Prac.  C.  P. 

148;  S.  C.  Prac.  Reg.  C.  P.  66.  Haoderweek  v.  Catmur,  M.  T.  1733,  C. ,     ^^ 
P.  Prac.  Reg.  C.  P.  63.  Ano!*.  cited  per  Gibbs,  C.  J.  2  Marsh,  649,  fbr'iecS^ 

A  judge  had  ordered  bail  for  200/.  in  an  action  for  a  malicious  prosecution;  coooier  affi 
the  defendant  moved  for  leave  to  enter  a  common  appearance;  and  on  its  being  davits  are 
shown  tbet  the  plaintiff  was  not  acquitted  on  the  indictment  upon  the  merito,  adinksibls. 
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but  upon  a  technical  defect,  and  no  precedent  being  produced  of  an  order  for 
bail  in  such  an  action,  the  rule  to  show  cause  why  a  common  appearance 
should  not  be  entered  was  made  absolute. 

3.  HoRSLBY  V.  Walstab,  M ,  T.  1816,  C.  P.  2  Marsh,  648. 
BotthepriT  The  plaintiff  having  filed  a  bill  in  equity,  arrested  the  defendant  in  the  C. 
il^e  of  as  p^  Q^  ^  proper  affidavit  for  the  same  cause  of  action:  but,  in  consequence  of 
depositions  ^^  order  out  of  Chancery  for  that  purpose,  had  elected  to  proceed  in  equity, 
does  not  ez  ^^  support  of  an  application  that  the  defendant  might  be  discharged  on  a  cont- 
tend  to  ca  mon  appearance,  an  affidavit  was  offered  to  show  that  his  liability  arose  from 
see  where  his  fulfilling  the  character  of  executor.  Scd  Per  Cur.  Is  it  not  an  establish* 
the  snbject  ^j  |pujg  jjj^^^  ||jg  Court  will  not  try  the  merits  of  the  case  on  motion  when  the 
disoaie  is  a  ^^^^^i^  ^^  ^^^^  '^  sufficient?  When  A.  takes  upon  himself  to  swear  that  B, 
debt,  and  '^  indebted  to  him,  we  cannot  discharge  the  defendant  without  deciding  that  no 
not  a  tor     debt  is  due.     Rule  discharged. 

Cioasinjnry.  (H)     CoNSEaUBNCBS  OF  THERE  BEING  NO  AFFIDAVIT,  OR  THE  AFFIDAVrT  BBIlfO 
L   "^^    I  DEFECTIVE. 

A  parly  1.     Smith  v.  Boucher  and  others,  M.  T.  1733,  K.  B.  7  Mod.  173. 

h  at      '^^^  ^^  A"  action  for  an  assault  and  false  imprisonment  against,  the  judges 

ed  without  ^^^®  ^^^^  chancellor's  court  at  Oxford,  the  officer  who  executed  the  process 
a  regalararao<l  the  gaol;  the  defendants  justified  under  process  of  that  Court,  and  in  the 
fidavit  can  justification  they  set  forth  a  custom  which  had  prevailed  in  the  university,  and 
■otmaniain  was  established  by  act  of  parliament,  whereby  the  vice  chancellor's  court  was 
an  action     empowered,  on  complaint  made  by  any  person  that  he  has  cause  of  action  per- 
prison         sonal  against  another,  stating  on  oath  the  damage  he  has  sustained,  and  that 
iQ^Qt.         he  believes  the  person  (against  whom  he  has  cause  of  action,  will  get  out  of 
the  jurisdi<^ion,  to  issue  a  writ  to  take  and  commit  such  person  to  gaol,  unless 
he  finds  bail,  until  the  next  Court  is  holden;  the  plea  then  set  out,  that  one  of 
the  defendants  had  received  a  cause  of  personal  action  against  the  plaintiff, 
which  he  made  complaint  of,  4rc.  and  that  the  damage  he  thereby  sustained 
was,  in  his  estimation,  to  the  amount  of- one  thousand  pounds,  and  that  he  sus- 
pected the  plaintiff  would  make  his  escape  out  of  the  jurisdiction;  and  that  he 
made  oath  de  ei  super  priKmisns^  and  so  justified  the  imprisonment.      Replies- 
iion;  that  before  the  capias  issued  no  affidavit  of  the  cause  of  action  was  filed^ 
as  prescribed,  by  1^  Geo.  1.     Demurrer  and  joinder  in  demurrer.     For  the 
defendant  it  was  contended,  that  the  replication  is  valid,  because  the  statuts 
does  not  make  the  process  void,  but  merely  inflicts  a  penalty  on  the  officers 
for  not  complying  with  the  requisites  of  the  act.     Per  (Dur,     It  is  not  unusual 
that  affirmative  laws  should  not  controul  particular  customs;  but  here  are  ne<- 
gative  words  in  the  act,  which  will  controul  any  particular  custom  iaeonsistent 
with  the   provisions  of  the  statute.     Supposing  this  to  be  a  case  within  the 
act,  then  the  question  will  be,  whether  this  non-compliance  with  the  direction 
of  the  1^  Geo.  1,  will  make  the  proceeding  void?     The  judge  or  the  officer 
may  be  liable  to  an  action  for  not  pursuing  the  statute  where  a  person  has  re* 
ceived  a  particular  injury  thereby;  or  if  it  is  a  thing  that  is  injurious  to  the 
p«ibliCy  it  is  an\>frence  indictable;  but  still  the  proceedings  in  the  action  wiU 
not  be  affected  by  any  such  misbehaviour  in  the  judge  or  officer,  the  replica- 
tion is  therefore  insufficient.     See  Wishard  v.  Wilder,   1  Burr,  330;  Chap- 
man V.  Ryall,  Barnes,  415. 

2.  Ware  v.  Rackett,  H.  T.M735,  C.  P.  Ca.  Prac.  125. 
Or  obtain  On  a  rule  to  show  cause  why  an  attachment  should  not  issue  against  the 
an  atueh  plaintiff  upon  the  defendant's  affidavit,  stating  that  he  had  been  held  to  bail 
inenta  on  an  affidavit  which  had  not  been  filed,  it  appeared  that  the  affidavit  had 
^"^?*^^^  been  regularly  made,  but  by  mistake  had  not  been  put  on  the  file.  The  Court 
plainii  .  Q^i  considering  this  a  sufficient  ground  for  an  attachment,  ^discharged  the  rule, 
1  436  1  ^"^  ordered  the  plaintiff  to  pay  costs,  on  the  defendant  aonsenting  not  to  bring 
Bat  if  the    enaction. 

affidavit  he"^-     HussET  v.  Baseerville,  K.  B.  cited  in  Reeks  v.  Groneman,  1764;  C. 
not  filed  P.  2  WiU.  525.  . 

with  ihs         A  motion  was  made  that  the  defendant  might  be  discharged  open  comnoD 
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bail,  there  being  no  affidavit  filed  with  ihe  proper  officer  when  the  writ  wae  proper 
aued  out.     On  showing  cause,  an  affidavit  of  the  debt  was  proved  to  have  been  ^^^^^ 
actually  made,  apd  sworn  before  the  writ  was  sued  out ;  but  the  derk,  when  he 
took  out  the  writ,  had  omitted  to  file  it.     The  Court  discharged  the  defendant  '^ 
from,  the  arrest  on  common  bail,  because  the  affidavit  of  the  debt  ought  to  have 
been  filed   with  a  proper  officer   before,  or  at  the  sam6  time  the  writ  was 
sued  out. 

4.  TfiTHBRiNGTON  V.  GounDiNO,M.  T.  1796,  B.  R.  7  T.  B.  80;  S.  P.  Wilkes 
v.  Adcopk,  M.  T.  1798,  8  id.  27.  Spalding  v.  Mure,T.  T.  1796.  K.  B. 
6  T.  R.  363. 

The  affidavit  was  an  assumpsit;  and  the  plaintiff  having  declared  in  trover,  Or  e«sen 
not  by  the  bye,  but  in  chief,  the  Court  made  a  rule  absolute  for  entering  an  tidily  differ 
exoneration  on  the  bail  piece.     See  2  H.  Bl.  278;  2  B.  &  P.  358;  7  Taunt.  •"^  5"*"?  ' 
304;  1  B,  Moore,  51;  2  Taunt,  107;   1  Chit.  Rep.  659.  l^*n         '* 

6. V.  Reynolls,  H.  T.  1805,  K.  B.  1  Chit.  Rep.  659.  n.  Anox.  M. 

T.  1813,  K.  B.  id.  669.  n. 

A  rale  to  show  cause  had  been  obtained  why  defendant  should  not  be  dis-^Q^  procew, 
charged  out  of  custody,  the  affidavit  and  writ  being  incongruous.     In  the  writ  ihe  Court 
the  defendant  had  been  callt^d  RennoIIs;  but  in   the  affidavit  the  final  s  was  will  dis 
omitted.     It  was  insisted  that  the  names  were  not  idem  sonans\  but  the   Court  ^^harge  ihe 
refused  the  rule,  observing  that  a  trifling  error  in  the  spelling  of  the  name  was  Q®'®""*"' 
not  sufficient  lor  discharging  the  defendant.  ^^^ 

6.  Desborough  v.  Copinger,  M.  T.  1798,  K.  B.  8  T.  R.  77.  ^' 

Afier  the  defendant  had  suffered  judgment  by  default,  and  the  plainttfT  had  No  ob>c 
given  notice   of  executing  a   writ  of  inquiry,  the  former   obtained  a    rule  to  tion  ean  be 
show  cause  why  he   should  not  be  discharged  on  filing  common  bail,  on  the  taken  to  ih» 
ground  that  the  affidavit  on  which  he  had  been  arrested  had  omitted  to  nega- ■^® J*""^ 
tive  any, tender  of  the  debt  in  bank  notes,  pursuant  to  the  37  Geo.  3.   c.  45.  Jayjj" 
Per  Cur.     An  ohjection  of  this  description  should  be  taken  advantage  of  in  the  jjoid  to  baif 
first  instance;  here  the  defendant  has  permitted  the  plaintiff  to  proceed  under  after  the 
a  presumption  that  every  thing  was  regular. — Rule  discharged.     See  Norton  pUiniiffha* 

v.  Danvers,  7  T.   R.  375;  Levy  v.  Daponte,  id.  376;   Fenwick  v.  Hunt.  »>«««  P«' 
:j   _    ^  nitted  Co 

*"•  °*  *•  take  a  anb 

7,  NoRTO.v  V.  Danvers,  M.  T.  1797,  K.  B.  7  T.  R.  375.  eiqaeni 

The  afiidavit  omitted  to  negative  a  tender  in  bank  notes;  the  defendant  con- step  in  th»j 
sequently  moved  that  the   bail  bond  should  be  delivered  up  to  be  cancelled,  caose; 
In  opposition  to  this  application  it  was  shown  by  affidavit  that  the  defendant  A»  giviog  • 
had  voluntarily  given  a  bail  bond  immediately  on  being  informed  that  a  writ  l  -I^u^"?. 
had  been  taken  out  against  him.  r  ^^  T 

P%r  Cur,  Had  the  defendant  been  actually   under  arrest  at  the  time,  his   *  ^ 

consent  to  give  a  bail  bond  would  not  have  been  binding,  being  executed  un- 
der duress;  but  as  it  was  in  this  case  given  voluntarily  and  whilst  he  was  ex- 
empt from  coercion,  the  rule  must  be  discharged. 

8.  D*Argent  v.  Vivant.  H.  T.  1801.  K.  B.  1  East,  330.  S.  P.  Jarrett  v. 

DiPLo.v,  M.  T.  1800,  K.  B.  1  East,  18. 
In  this  affidavit  of  debt  the  plaintiff  described  himself  as  of  such  a  place,  with-Qr  bail  poi 
out  giving  himself  any  addition.     On  a  rule  to  show  cause  why  the  defendant  in; 
should  not  be  discharged  out  of  custody  on  filing  common  bail,  it  was  urged 
that  this  application  was  made- too  late,  he  having  put  in  bail  on  the  ^7th.    Per 
Cur,  An  objection  of  this  description  most  be  taken  advantage  of  in  the  first 
instance;  here  bail  was  put  in  four  days  after  the  commencement  of  the  term, 
during  which  period  this  application  shouH  have  been  made:  consequently  the 
irregularity  is  waved,  and  the  rule  nnist  be  discharged.  See  Jones  v.  Price,  t 
East,  81;  I  M.  wV  S.230;  6  Taunt.  185. 

9.  Chapman  v.  S.vow,   M.  T.  1797,  C.  P.  1  B.  ^  P.  13*2.  S.  P.  Stewart  r. 

Smith,  id.  note,  S.  P.  Jopies  v.  Price,  M.  T.  1800,  K.  B.  1  East,  81. 
This  was  an  apphcation  for  leave  to  enter  an  exoneretur  on  the  hail-piece, 
on  the  ground  that  the  affidavit  to  hold  to  bail  had  not   negatived  a  tender  in  Or  perfect 
bank  notes,  pursuant  to  the  requisitions  of  the  bank  restriction  act.     But  it  ^^  ^**'' 
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appoftrtfig  that  th«  defendant  had  put  in  and  perfected  bail  abovd,  and  that  • 

plea  had  been  demanded.     Per  Cur,    The  defendant,  by  taking  theae  aubf^ 

quent  steps  in  the  caudo,  has  waved  the  irregularity. 

10  Shawman  V,  Whalley,  E.  T.  1816,  C.  P.  6  Taunt.  ISfi. 
Or  has  be»D      A  motion  was  made  to  discharge  the  defendant  out  of  custody  on  account  of 
h°^^^h  1  ^  ^^^^^^  ^"  ^^^  affidavit  to  hold  to  bail.     It  appeared  that  a  bail  bond  bad  beea 
y    0   *i  •  given,  and  that  bail  above  had  been  put  in  for  the  purpose  of  rendering  the 

defendant,  and  they   had  in  fact  rendered  him.     Fer  Cur,    The  application 

Orpleffded  <^<»ne8  too  late. — Rule  refused.     See  1  East,  3/K). 

to  ihe  ac       ^  ^-  l^^y  v-  Daponte,  Cited  in  a  note  to  Nouton  v  Danvers,  7  T.  R.  376. 

tioD,  tha'de     Ruled  that  the  defendant  eannoc  take  advantage  of  a  defect  in  negativing  a 

feodant  caa  tender  aHer  he  has  pleaded  to  the  action, 
not  object         ^.^ 

to  hold  ro      AfKrmatf on  * 

tail.  1.  Rex  v.  the  Mayor  of  Lincoln,  E.  T.  1767,  K.  B.  6  Mod.  303;  S.  C.  12 

j^qoakcr  '    ^^o^-  1^0;  S.  C.  Carth.  448, 

vnay  be  nd  This  was  a  motion  to  the  Court  for  a  mandamus  to  compel  the  mayor  to  ad- 
mitted to  mit  one  M.  to  the  freedom  of  the  city  of  L.  as  he  had  served  seven  years  uao 
ihe  freedom  apprentice,  which  (he  Mayor  had  refused,  the  applicant  had  declined  taking 
^f  a  ciiy  oii||^g  freeman's  oath,  he  being  a  quaker,  but  offered  to  make  his  solemn  affirma- 
uon.  *^^  according  to  the  late  act  7  W.  3.  c.  34.     Per  Cur.     He  ought  to  be  ad- 

r  438  1  n^ttted  on  his  solemn  affirmation,  for  the  officeof  a  freeman  is  no  place  of  profit, 
«er  office,  under  the  government,  within  the  statue.  By  serving  his  apprentice- 
ship he  had  a  right  to  the  freedom  and  bis  admission.  The  taking  of  an  oath 
is  not  essential,  but  only  by  custom;  and  the  intent  of  the  act  was,  that,  unless 
in  those  cases  excepted  by  the  proviso,  the  affirmation  of  a  quaker  should  bs 
as  available  as  his  oath. 
Bot  theiraf^.  Hilton  v.  Byron,  E.  T.  1698,  K.  K.  3  Salk.  133.  247;  12  Mod.  243.  S. 
firtnation  ti  C  S.  P.  Rex.  V.  Green,  T.  T.  1721,  K   B.  I  Stra.  527. 

not  admiMi  A  quaker  moved  for  security  of  the  peace  against  the  defendant,  and  offered 
ble  in  cnmi  ^^  make  his  affirmation  that  he  was  in  danger  of  his  life;  but,  Per  Cur,  This 
«v8n1o^iip  ^®*"8  ^  criminal  matter,  is  not  within  the  7  &.  8  W.  3.  c.  34.  and  the  applica- 
portan  ap  ^i^"  cannot  be  granted  unless  he  will  take  the  usunl  oath, 
plication  3.  Castell  v.  Bamridob,  H.  T.  1729,  K.  B.  2Sira.  856;  S.  C.  Barnard, 
roraaretyof  K.  B.  204;  Fitzb.  94;   S.  C.  cited   Atcheson  v.  Everitt,  H*.  T.    1776. 

^e  pea«e;  K.  B.  Cowp.  392. 

triafofan        ^"  ^^®  '"^'^^  *^  *"  appeal  for  murder,  before  Lord  C.  J.  Raymond,  theap- 
appeal  for   P^Ilaot'^  counsel  called  a  quaker,  and  insisted  that  this  was  a   civil  suit,  ia 
owrder;      which  he  might  be  a  witness;  but  the  chief  justice  observed,  that  with  refer- 
ence to  the  admissibility  of  such  a  witness,  this  must  be  looked  upon  as  a  crim- 
inal proceeding,  and  therefore  his  testimony  could  not  be  received. 
4.  Rex  V.  Wych,  T.  T.  1730,  K.  B.  2  Stra.  872;  S.  C.  cited  King  v.  Bell. 
E.  T.  1738.  K.  B.  And.  200;  Barnard,  K.  B.  316. 
The  Court  refused  to  allow  a  quaker's  affimation  to  be  read  in  a  motioo  for 
Or  OD  a  nio  a  misdemeanour. 

'T  ial^hi  *  '^^^'  '*  *''  indolgme«  allowed  to  qqakara,  who,  ia  oasea  wher«  an  oath  it  rcqaired frooi 
OTimiai  m  f^^\^^f  sects,  may  make  a  soletno  affirmation  that  what  they  depose  ia  trae.  Before  the 
iormaiioa»  Revolution,  quakers,  who  refused  to  take  a  legal  oaih,  were  treated  aa  obstinate  oiTeoders, 
and  subject  to  penalties.  But  these  hardships  hsve  since  been  removed  by  stat.  1  W.  Ii 
M.  c.  18.  s.  13,  which  first  allowed  them  to  make  a  declararion  of  thsir  fidelity  to  the 
■talc,  instead  of  taking  an  oath  of  allegiance;  and  ei^empted  them  from  all  pains  and 
penoliies,  on  their  making,  if  required,  certain  other  declarations  there  prescribed;  aad 
now,  by  stat.  7  &  8  W.  8,  c.  84,  a.  1 ,  it  is  enacted  thai  every  quaker,  who  shall  be 
required,  upon  any  lawful  occasions,  to  take  an  oaih,  in  any  case  whore  by  law  an  oath 
is  reqn'red,  shall,  instead  of  the  nsnal  form,  be  permitted  to  make  his  or  her  solemn  affir- 
mation. Ice.  with  a  proviso  sect.  6,  that  no  quaker  shall  be  permitted  to  give  evidence  to 
•ny  criminal  caases.  That  act  was  only  to  continue  in  force  seven  yean;  bot  it  wa« 
afierwarda  revived,  and,  by  statot^  22  Geo.  2,  e.  46,  s.  86,  it  is  enaoted,  that  in  all 
cases  wherein  an  oath  is  allowed  or  required,  the  solemn  affirmation  of  a  qvaker  shall  bs 
allowed  and  taken  instead  of  such  oath;  provided  (sect.  37,)  that  no  qoaker  shall  be  per- 
mitted to  give  evidence  in  any  criminal  cases.  This  exception  has  boen  eootinoed  in  the 
several  sacceeding  acts  of  the  legislature  upon  the  subject;  bot  |he  propriety  of  ioeli  a 
divtincttoa  seems  qoMCionable,  on  less  it  can  be  showo  that  evidence  ro^utres  le«  stoctioB 
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5.  The  KixVo  v.  Bell.  E.  T.  1738.  K.  B.  And.  200.  J  439  ] 

An  action  on  a  bye  luw  having  been  brought  by  the  bailifls  of  S.  and  others,  Or  on  a 
against  R.  and  others,  in  which  the  plaintitrs  were  nonsuited;  an  attachment  ™^^^®'^^' 
was  granted  against  the  plaintifls,  one  of  whom  was  Bel),  for  payment  of  the  ^ent*f  r 
costs,  whereupon  S.  a  quaker,  on  the  part  of  the  plaiutifTs,  tendered  the  costs  Bon-pay- 
to  M.  one  of  the  defendants,  who  accepted  the  same  accordingly ;  and  an  at^  ment  of 
tachment  was  now  prayed  against  him   for  abusing  the  process  of  the  Court  ®°"**» 
by  taking  an  unreasonable  sum  for  costs  ;  and  an  affirmation  of  S.  was  offered 
in  support  of  the  motion.     But  it  was  objected  that  this  was  a  criminal  case, 
especially  as  the  cause  in  which  this  motion  was  made  was  entitled  the  King 
and  Bell,  and  not  the  bailiffs  of  S.  and  R.  and  others ;  and  consequently  that 
the  affirmation  was  no  evidence  by  stat.  7  &  8.  W.  3.  c.  34.  s.  6.     On  th^ 
other  side  it  was  argued  that  the  a^irmation  ought  to  be  received,  because  the 
originafsuit  was  a  civil  one,  and  consequently  the  present  case  could  not  be 
considered  as  of  a  criminal  nature.     And  they  cited  Powell  and  Ward,  E.  T- 
5  Geo.  2.  where  an  attachment  was  prayed  against  a  party  for  nop-perform- 
auce  of  an  award,  and  the  aOirmntiou  uf  a  quaker  in  support  of  the  motion, 
was  allowed  ;  and  the  Court  then  said  that   until   an  attachment  is  granted, 
there  is  no  criminal  suit  in  court,   but  that  on  a  motion  for  an  information  an 
affirmation  is  never  allowed.     But  the  Court  observed,  that  it  made  no  differ- 
ence whether  the  original  suit  be  a  civil  or  a  criminal  one  ;  but  it   must  be 
considered  as  it  now  stands  on  the  present  motion  for  an  attachment,  and  this 
is  a  criminal  prosecution.     But  the  question  being  a  very  material  one,  and 
the  counsel  on  both  sides  unprepared  to  argue  it,  the  defendants'  counsel,  for 
the  sake  of  expedition,  consented  to  the  reading  of  the  affirmation. 

6.  Skipp  v.  Harwood.  M.  T,  1741.  C.  P.  Willes.  29U 
Per  Cur,     We  rejected  the  afTirmntion  of  a  quakcr,  on  a  motion  for  an  at-  Or  on  a 
tachment  for  breach  of  a  rule  of  fiisi  prius  afterwards  made  a  rule  of  C'iurt ;  "><>*»^n  fj* 
though  it  was  said  by  the  counsel,  that  it  had  been  allowed  to  be  read  in  the  ^^^^  f^^  ' 
King's  Bench,  in  order  to  obtain  a  rule  nisi  for  an  attachment,  though  refused  non-per- 
to  'je  read,  when  cause  was  shown,   which  seemed  to  us  very  absurd  ;  the  formanco 
Court  afterwards  said,  they  did   not  believe  that  the  Court  of  King's  Bench  J^*"?'" 
would  allow  it,   especially  since  it  was  refused  to  be  read  in  that  court  in  the  Court, 
case  of  Oliver  v.  Lawrence,  2  Stra.  9-lOf 

7.  Rex  v.  Gardner.  H.  T.  1761.  K.  B.  2  Burr.  1117;  S.  P.  Cowp.  392. 

The  defendant,  upon  showing  cause  why  an  information  should  not  be  ex-BatHqua- 
hibited  against  G.  for  a  misdemeanour,  the  affirmation  of  a  quaker  was  offered        ?  *  .  "* 
in  exculpation.     The  reading  of  the  affirmation  was  objected  to  by  the  prose-  pnminal 
cutor's  counsel,  and  not  much  insisted  upon  by  the  counsel  for  the  defendant,  prooe^fi> 

The  Court  held  clearly,  that  a  quaker's  alRrmalion    could  not  be  read  in  mgama^ 
suppoit  of  a  criminal  charge,  but  they  thought  that   an  affirmation  might  be  .    Z**^**^'* 
read  in  defence  of  a  criminal  charge,  if  the  person  charged  was  himself  aqua-  defence; 
kor,  in  order  to  effect  his  own  exculpation.       See  Hawk,  P,  C,  62.  c.  26.  «•    [  440  ] 
101;   2  H.  P.  C.  277. 

8.  The  Ki.vo  v.  Shacklington.  H.  T,  1734.  K.  B.  cited  And.  201, 
Motion  for  information  against  defendant,  a  quaker,   for  refusing  to  act  as  ^J^'S  ^^ 
sheriff  of  Y.  after  having  been  duly  elected ,  against  the  application,  bis  own  to  a  mo« 
affirmation  was  of)ered  to  be  read,  but  opposed  ;  and  on  this  side  was  cited,  tion  for 

(besides  the  King  and  Wyche,)  ^ —  and  Lawrence,   2  Stra.  946.  where  refosinffto 

an  affirmation  of  a  quaker  in  support  of  a  motion  for  answering  the  matters  S  Ja^** 
of  an  affidavit,  was  refused.     But  in  the  principal  case,  Lord  Hardwicke  in-  having 
clined  to  think  that  the  affirmation  might  be  read  ;  this  being  only  to  induce  been  diil[f 
the  discretion  of  the  Court,  and  therefore  is  not  strictly  giving  evidence,  nor  «l«ot«d; 
is  this  properly  a  cause. 

9.  Taylor  v.  Scott,  cited  in  Atcheson  v.  Everitt.    H.  T.   1776.  K.  B.  Or  in  wip^ 

Cowp.  394.  S.  P.  Powell  v.  Ward.   E.  T.   1731.  K.  B.  cited  in  the  P®*?.**^* 
'^  motion  lor 

in  civil  caees  than  in  criminal ;  or  that  quakers,  in  making  their  solomn  affirmation,  do  an  attaeh"*. 
not  consider  themselves  under  a  itrictly  religious  obli^atioD  to  speak  the  truth.  mAni  for 

39  non'^er* 
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Ibmianca  Kino  v.  Bell.   And.  200.  Elwood  ▼.   Elwood.  M.  T.  1735.  C.  P. 

of  an  Prac.  Reg.  34.  Robins  v.  Seyward.  T.  T.  1720.  K.  B.  1  Stra.  441.« 

award;  ^^  attachment  for  the  noD-performance  of  an  award  was  obtained  upon  a 

qaaker's  affirmation,  and  no  objection  was  taken  to  its  admissibiUity. 

10.  Hui»soN  V.  Jones.  M.  T.  1735.  K.  B.  And.  201.  n. 
OraffaiiMl  XJpon  motion  for  an  attachment  against  Owen  and  Chambelayne,  tbe  de- 
patUnff  fendant's  bail  below,  for  putting  themselves  in  as  bail  above,  without  the 
them^  knowledge  of  the  defendant,  the  affirmation  of  Owen,  one  of  the  bail,  who 
•^^  in  was  a  quaker,  was  oifered  to  be  read,  and  opposed  ;  but  Lord  Hardwicke 
idthoat  •Wrongly  inclined  to  the  reading  it,  especially  as  this  was  on  the  civil  side  ; 
the  know*-  ^^^t  he  said,  there  is  as  much  reason  for  doing  this  now,  as  the  examining 
led^e  of  him  after  the  attachment  on  interrogatories.  He  also  proposed,  instead  of  a 
the  defen^  rule  for  an  attachment,  a  rule  for  answering  the  matters  of  tbe  affidavit ;  in 

r°4dl  1  ^^^^^  case,  he  said,  it  was  clear  the  affirmation  might  be  read.     But  tbe  par- 
>■  -^  ty  consented  to  wave  his  affirmation,  resting  the  matter  on  the  affidavits. 

11.  Rex  v.  Turner,  M.  T.  1744.  K.  B.  2  Stra.  1219. 
Oronmo^      A  rule  to  show  cause  why  au  appointment  of  overseers  should  not    be 
lion  to       quashed,  and  on  the  affirmation  of  a  quaker,  was  made  absolute,  this  not  being 
^?J|u^   deemed  a  criminal  prosecution,  though   on  the  crown  side  of  the  court,  aad 
ment  of     ^^^  rule  entitled  in  the  king's  name. 

oveneerB;  12.  Atcheson  v.  Evebitt.  H.  T.  1776.  K.  B.  Cowp.  39 J. 

This  was  an  action  of  debt  upon  the  statute  2  Geo.  2.  c.  24.  s.  7*  against 
tion^pe^  bribery ;  the  general  issue  was  pleaded,  and  there  was  a  verdict  for  the  plain- 
nal  Bta<^     ^^  ^Q  behalf  of  the  defendant  it  was  moved  that  there  might  be  a  new  trial, 
tniM.         because  a  quaker  had  been  received  as  a  witness  on  his  affirmation ;  and  it 
was  objected  that  this  being  a  criminal  case,  bis  evidence  ought  not  to  have 
been  admitted.  The  case  was  argued  at  great  length,  and  the  point  fully  consi- 
dered. By  the  c6urt.  The  stat.  7  &>  S  W.  3.  c.  34.  which  was  made  perpetual  by 
Stat.  1  Geo.  1.  stat.  2.  c.  6.  allows  a  quakar  to  affirm  in  cases  where  other 
persons  are  required   to  take  an  oath,  but  it  provides  that  their  affirmation 
shall  not  be  received  in  criminal  causes.     This,  it  was  observed  by  Lord 
Mansfield^  who  delivered  the  judgment  of  the  court,  in  some  instances,  bears 
bard  upon  the  quakers,  and  leaves  them  in  a  worse  condition  than  they  were 
when  their  sect  first  arose ;  for,  before  tbe  stat.  7  &  8  W.  3.  c.  34.  if  a  qua- 
ker were  indicted  for  a  capita]  offence,  he  might  call  quakers  as  witnesses  in 
his  defence,  and  that  without  an  oath,  for  formerly  the  prisoner's  witnesses 
were  not  sworn  ;  but  now,  by  stat.  1  Ann.  stat.  2.  c.  9-  s.  3.  all  persons  exa- 
mined in  criminal  cases  must  be  examined  upon  oath,  both  for  and  against  the 
crown;  therefore,  if  a  quaker  be  indicted,  he  cannot  have  the  benefit  of  a 
quaker  testimon}'.     The  question  is,  therefore,  whether  the  present  is  a  cri- 
minal cause?     If  it  is  a  criminal  cause,  he  must  be  sworn,  or  he  cannot  give 
evidence.     Now  there  is  no  distinction  better  known  than  the  distinction  be- 
tween civil  and  criminal  law,  or  between  criminal  prosecutions  and  civil  ac- 
tions.    Mr,  J.  Blackstone,  and  all  modern  and  ancient  writers  upon  the  sub- 
ject, distinguish  between  them;  penal  actions  were  never  yet  put  under  the 
head  of  criminal  law  or  crime^.     The  construction  of  the  statute  must  be  ex- 
tended by  equity  to  make  this  a  criminal  cause ;  it  is  as  much  a  civil  action 
as  an  action  for  money  had  and  received.     The  legislature,  when  they  ex- 

*  *In  the  two  cases  last  cited,  the  Court  of  King's  ReDch  refused  to  grant  an  attachment 
for  nonvperformance  of  an  award  on  the  affirmation  of  a  quaker,  because  they  said  '*  it  is 
a  criminal  prosecution  within  the  proviso  ot  th(«  statute  7  dt  8  W.  3  c.  34."  Bat  as  the 
grounds  on  which  the  case  was  decided  has  since  been  questioned,  ihe  case  itself  may 
probably  n  longer  be  considerrd  of  any  authority,  especially  since  the  cases  Powell  v. 
Ward,  and  Taylor  v.  Scott,  above  referred  to.  When  the  case  of  Robins  v.  Seyward  was 
decided,  an  attachment  for  not  perform in^r  an  award  was  considered  as  a  crimiDU  proceed^ 
ing  in  R.  v.  Myers,  1  T.  R.  296,  Mr.  J.  Bailor,  in  anvwer  to  a  case  cited  from  I  Atk.  68. 
to  show  that  such  an  attachment  was  of  a  criminni  nature,  said,  that  case  might  have  been 
ffood  formerly,  for  then  the  Court  only  looked  to  tbe  contempt ;  but  it  has  been  settled  of 
ute  years,  that  an  attachment  for  non^performance  of  an  award  is  only  in  the  nature  of  a 
civil  execution.  See  Rex  v.  Stokes,  Cowp.  136 ;  Bonafoua  v.  Scboole,  4  T.  R.  316  ;  Rex 
V.  Pickerill,  ib.  809 ;  and  M.  Ileham  v.  Smith,  T.  R.  86. 
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cepted  the  evidence  of  quakers  in  criminal  causes,  must  be  understood  to  mean 
causes  technically  criminal ;  and  a  different  construction  would  not  only  be 
injurious  to  quakers,  but  prejudicial  to  the  rest  of  the  king*s  subjects,  who 
may  want  their  testimony.  No  authority  whatever  has  been  mentioned,  nor 
any  case  cited,  where  it  has  been  held  that  a  penal  action  is  a  criminal  case, 
and  perhaps  the  point  was  never  before  doubted ;  the  single  authority  men- 
tioned against  receiving  the  evidence  of  the  quaker  in  this  case,  is  an  appeal 
of  murder,  2  Stfa.  856.  But  that  is  only  a  different  mode  of  prosecuting  an 
offender  to  death ;  instead  of  proceeding  by  indictment  in  the  usual  manner, 
it  allows  the  relation  to  carry  on  the  prosecution  for  the  purpose  of  attaining 
the  same  end  which  the  king's  prosecution  would  have  had  if  the  offender  had  [  443  ] 
been  convicted,  namely,  execution ;  and  therefore  the  writers  on  the  law  of 
England  class  an  appeal  of  murder  in  the  books,  under  the  head  of  criminal 
cases.  We  are  not  under  the  least  embarrassment  in  the  present  case ;  for 
there  is  not  a  single  authority  to  prove  that,  upon  a  penal  action,  a  quaker's 
evidence  may  not  be  received  upon  his  affirmation,  the  judge  did  perfectly 
right  in  admitting  this  quaker  to  be  a  witness  upon  his  affirmation,  and  conse- 
quently the  rule  for  a  new  trial  must  be  discharged. 

IS.  In  re  Gillibrand,  gbnt.  one,  &c.  H.  T.  1822.  K.  B.  1  D.  d&  R.  121.  Q«.  Wbe- 

A  motion  was  made  for  a  rule  calling  on  an  attorney  of  the  court  to  show^'  ^' 
cause  why  he  should  not  answer  the  matters  of  an  affidavit  made  on  the  affir-  tioo'of  a 
roation  of  a  quaker.       Per  Cur.  It  is  doubtful  whether  the  present  applica-  quaker  ii 
tion,  if  granted,  could  be  supported.     Where  the  object  of  the  suit  is  to  reco-  «dmiisible 
ver  a  debt,  or  to  give  to  a  party  any  legal  right,  the  affirmation  of  a  quaker  *®  "'*  "P^ 
is  admissible.     But  where  the  object  is  criminal,  though  civil  in  form,  (as  in^n^V 
this  case,  to  punish  a  person  for  misconduct)  it  cannot  be  received.     Our  pre-  K.  B.  to 
sent  impression  is,  that  it  is  inadmissible;  but  the  party  may  take  a  rule  nisi,  anawertbe 
although  he  must  bear  the  expense  of  discussing  the  question,  if  the  Court  ™*^'?^^ 
should  be  ultimately  of  opinion  against  him.     A  rule  was  taken  out,  but  upon  yit. 
the  defendant  appearing  to  show  cause,  it  was  admitted  that  the  matters  of  the  x  bond  to 
affidavit  were  completely  answered. — Rule  discharged,  the  Afri- 

filtttmatCbe  an*  tNTtflatlbe*  See  tit.  Evidence,  Issue.  ^j  tha\ 

filffCaS*     See  tit.  Assembly  unlawful ;    Assault  and  Battery ;  Riot,         appoioUd 

SiUVtlU^trntnt     See  tit.   Charty  Party.  fiU  olf  re- 

afrCcait  aampans:  i"^^  *' 

African  Company  v.  Torrane.  H.  T.  1796.  K.  B.  6  T.  R.  588.  their  eet- 

In  debt  on  a  bond,  the  defendant  craved  oyer  of  the  condition,  from  which  tlement« 
it  appeared,  after  reciting  "that  the  committee  of  the  African  Company  hadi"*"^*'* 
at  the  request  of  the  defendant,   nominated  him  register  at  C.  during  their  anyperson 
pleasure,  under  a  certain  salary,"    stated  that  "the  defendant  had  agreed  tointbeeer* 
take  upon  him  the  said  office,  and  that  in  virtue  Thereof  he  would  be  entrusted  ^io^  of  the 
with  the  possession,  management,  and  sale  of  the  property  and  eflfects  of  all  5^^?  mtee** 
persons  dying  intestate  at  the  settlement,  and  with  the  remittance  of  the  net  tate^forth^ 
proceeds  thereof  to  the  committee,  in  order  to  be  by  them  paid  over  or  deli-  with  take 
vered  to  the  lawful  administrator,"  was  conditioned  "  to  be  void,  if  the  de-  ^nder  hie 
fendant  did  not,  as  long  as  he  continued  in  the  office,  take  under  his  care  and  ^n^  ^ig 
into  his  possession  all  and  singular  the  goods,  chattels,  &c.  of  such  person  or  poeseasion 
persons,  6lz.  &c.*'     On  demurrer  and  joinder  in  demurrer,  two  objections  the  goods, 
were  taken ;   1st.  That  the  condition  of  the  bond  was  illegal,  inasmijch  as  it  5^***?'*'  l 
required  the  defendant  to  do  acts  which  were  illegal,  and  for  doing  which  he  penon   A. 
would  subject  himself  to  actions.     2dly.  That  the  performance  of  the  condi-  remit  the 
tion  would  tend  to  lay  a  restraint  on  the  African  trade,  contrary  to  the  object  eeme  to 
and  policy  of  the  statutes  relating  thereto;  but     Per  Cur.     This  bond  w^.®^"*^^ 
legal,  as  it  was  not  intended  that  he  should  detain  the  effects  of  any  person  ^^  p^^^^  i^ 
dying  in  that  country  intestate,  against  the  rightful  administrator,  but  merely  the  lawful 
that  they  should  be  deposited  in  a  place  of  safe  custody  until  they  were  claimed  admini** 
by  those  who  were  legally  entitled  to  them.  "       ValW  '  '* 
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[  443  1       Slflt*     See  tit.  Administration  ;  Attorney  ;  Baron  and  Feme  ;  D^wer ; 
Executor  and  Administrator  ;  Infant. 

3fflMlt»See  tiUAjffidavit  of  Debt;  Attorney;  Insurance;  Principal  4*  Agent, 

3LilHtXntnU     See  t\U  BaHmtnt ;  Lien;  Set-off;    Tithes. 

SifltttmtnU     See  tit. 

Accord  aud  Satisfaction,  Account  stated.  Alien,  Annuity,  Apprenticeship, 
Arbitration,  Assumpsit j  Attorney,  Auction  and  Auctioneer,  Bail,  Bailment, 
Bankrupt,  Baron  and  Feme,  Bills  of  Exchange  and  Promissory  Notes,  Bill 
o(  Lading,  Bond,  Bribery,  Bridge,  Building,  Contract,  Cairier,  Charter  Par- 
ty, Chose  in  Actions,  Composition  with  Creditors,  Condition,  Consignor  and 
Consignee,  Contract,  Contribution,  Copyright,  Costs,  Covenant,  Debt, 
Debtor  and  Creditor,  Deceit,  Deed,  Demurrage,  Distress,  East  India  Com- 
pany, Escape,  Estoppel,  Executor  and  Administrator,  Extortion,  Ferry,  Fix- 
tures, Forbearance,  Forestalling,  Forgery,  Fraud,  Statute  of.  Freight,  Game, 
Gaming,  Gift,  Goods  sold.  Guarantee,  Heir,  Indemnity,  Infant^  Innkeeper, 
Inns  of  Court,  Insolvent  Debtor,  Insurance,  Interest,  Judgment,  Jury,  Land- 
lord and  Tenant,  Land  Tax,  Lease,  Legacy,  Licence,  Lien,  Limitations, 
Statute  of.  Liquidated  Damages,  Lunatic,  Marriage,  Marriage  Settlement, 
r  444  ]  Master  and  Servant,  Misnomer,  Money  had  and  received.  Money  lent,  Mone}' 
paid,  Mortgage,  Navy,  Nonjoinder,  Nuisance,  Papist,  Parent  and  Child, 
Parties  to  Actions,  Partners,  Party-wall,  Patent,  Pawnbroker,  Payment, 
Payment  of  Money  into  Court,  Poor,  Principal  and  Agent,  Printer,  Prize 
and  Prize  Money,  Property  Tax,  Salvage,  School,  Set-off,  Sheriff,  Ship  aud 
Shipping,  Slavery,  Smuggling,  Spirituous  Liquors,  Stamps,  Statute,  Stock, 
Stoppage  tn  Transitu^  Surety,  Surgeon,  Taxes,  Theatre,  Time,  Tithes,  Toll, 
Trees,  Trust,  Use  and  Occupation,  Usury,  Variance,  Vender,  and  Purchaser, 
Wager,  Warranty,  Way,  Witness. 

aiQl  anU  aw  }^VHStV.—See  1  Danv.    Ab.  259  ;  2  Vin.  Ab.  165  )  1 

Com.  Dig.  534  ;  2  Wms.  Saund.  45.  t. 

1.  Lady  Cobham,  demandant,  v.  Matthew  Tomlinson,  in  dower.  T<  T. 

1671.  C.  P.  T.  Jones.  8. 
Aidii  Hot  Af^er judgment,  the  tenant  answered  over;  and  as  to  the  parcel  to  which 
IfTuiUble  j|jg  joint  tenancy  was  pleaded,  he  prayed  in  aid  of  his  three  daughters  and 
pleaded  or  ^^^©rs,  showing  that  he  himself  was  but  tenant  by  the  curtesy,  as  the  rever- 
mfter  a  sion  vested  in  his  dauehters,  who  were  parceners  with  the  other  parties  in  aid, 
jodi^meDt  and  set  forth  the  whole  matter.  On  a  motion  by  the  demandant  that  the 
^^J^^J^'*  plea  of  praying  in  aid  should  not  be  received.  Per  Cur.  Aid  is  not  deman- 
l^y.^  dable  in  a  subsequent  term  after  judgment  to  answer  over  ;  4  Hen.  6.  c.  30  ; 

nor  is  it  grantable  after  plea  to  the  action,  in  case  of  a  common  person. 

2.  Onslow  v.  Smith.  E.  T.  1801.  C.  P.  2  B.  &  P.  384. 
[  ^^5  J  A  writ  of  right  was  brought  in  this  case  to  recover  a  piece  of  ground.  The 
If,  after  a  demandant  counted  and  laid  the  rifrht  and  seisin  within  sixty  years,  by  taking 
general  ^he  espleis  in  his  father,  from  whom  the  right  descended,  to  himself.*  The 
lanoe  a  tenant  obtained  three  imparlances,  and  then  prayed  in  aid,t  to  which  the  de- 
tenant  in  mandant  demurred,  upon  the  following  grounds  :  1st.  That  the  tenant,  in  his 
■  ^'It  of  ^  plea  of  aid  prayer,  did  not  make  profert  of  several  indentures,  which  he  al- 
Dn!vii  '  ^®&®<^  *o  have  been  made,  with  reference  to  whom  the  land  in  question  belong- 
aid,itie  ®^*  ^^*  That  the  tenant  had  prayed  in  aid  in  a  term  subsequent  to  that  in 
foodcauee  which  the  demandant  counted  against  the  tenant,  and  even  after  an  imparlance 
of  demur-    had  been  granted  to  him. 

Per  Cur^  The  first  objection  is  of  no  avail,  as  it  is  unnecessary  to  make 
profert  of  any  deed  which  has  its  operation  under  the  statute  of  uses.}  As 
to  the  second  objection,  the  domurrer  must  be  allowed.  No  dilatory  plea  can 
be  pleaded  iii  another  term  after  a  general  imparlance.  Aid  prayer  has  been 
•  A  writ  of  right  cannot  be  maintained  without  showing  an  actual  seisin  by  taking  the 
espleis  or  profits  of  the  land,  either  in  the  demandant  himself,  or  the  ancestor  from  whom 
be  claims.    Dalby  v.  King,  1  H.  Bl.  1. 

f  It  is  a  good  counterplea  to  an  aid  prayer  that  the  prayee  has  nothing  in  the  reversion, 
(12  H.6.  J.)  or  that  the  prayer  did  not  demise  the  land  to  the  tenant.    Raat.  Ent.  87.     - 
t  See  the  casee  collected  on  this  subject,  in  Wm.  Saunders,  p.9,  a.  tn  noi.  ^8  T.  R.  573. 
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decided' to  be  a  dilatory  plea,§  and  cannot,  therefore,  under  the  present  cir- 
cumstances, be  pleaded  by  the  tenant.  In  3  H.  6.  5.  b.  it  was  decided,  that 
an  indefinite  nuniber  of  aid  prayrrs  may  be  successively  taken  after  an  impar- 
lance in  the  same  term,  but  the  tenant  shall  not  have  aid  after  a  general  im- 
parlance in  another  terra.  The  judgment  of  the  Court  is,  therefore,  that 
the  tenant  answer  alone. 

See  Booth  on  Real  actions,  6l  ;  T,  B,  369  ;  Co,  Ent,  47.  tit.  Annuities, 
pi  1  ;  Bro.  Ab,  tit,  Ayde,  p/.  118  ;  8  ^.  7.  11  ;  6  Mod,  28  ;  2  Salk.  498  ; 
2  Lord  Raym,  9^9  ;  Vin,  Ab,  tit.  Aid  of  a  Common  Person,  F.  a.  cites  3  H. 
fi56.  c;  1  RoL  Ab.  185;  Hard,  179;  2  Leon,  52;   Com.  Dig,  tit,  Abatement.\\ 

3,  Onslow,  demandant,  v.  Smith,  tenant,  E.  T.  1801.  C.  P.  2  B.  &  P.  384.  Aid  pray- 
Per  Cur,     Aid  prayer  is  a  dilatory  plea  within  the  statute  of  Anne,  and  er  being  a 
indeed  the  most  dilatory  plea   that    can  be  pleaded,  since    an  infant  in  arms  **}^^^°'>* 
might  be  prayed  in  aid,  and  the  parol  would  demur  till  the  child  come  of  age.  fD^4  Xnn 
It  must  be  therefore  verified  by  affidavit.  c.6].inir8t 

.^.^  '  D©  VGrificd 

iSl'OfttU  9t(0  SihZttOVU- — See  tit.   Burglary;   Coventry  Act ;  ^mftez- by  affida^ 
zhment ;  Larceny,  vit. 

1.  Coal  Heaver's  CASE.  1779.    1  Leach.  65;  S.  C.    2  East.   P.  C.  679.  ^j^^^^^^J^ 
Per  Cur.     It  has  long  been  settled,  that  all  who  are  present  aiding  when  abettors  in 
a  felony  is  committed  are  pricipals  in  the  second  degree.     See  Post.  347.       a  felony 
2.  The  King  v.  Moore.  1784.  1  Leach.  314;  S.  C.  2  East  679.  " u^n  [he 

The  prisoner  was  indicted  for  stealing  20  guineas.     The  prosecutor  was  J^coDd 
walking  along  the  street  when  a  stranger  joined  company  with  him,  and  after  decree.* 
walking  a  little  way  in  conversation   together,  the  stranger  suddenly  stopped.  It  is  felony 
and  picked  up  a  purse  which  was  lying  at  a  door.     The  stranger  afterwards  ^^  ^z^  ^^ 
proposed  that  they  should  go  and  take  some  refreshment,  and  see  what  they  ers  in  ob-' 
had  picked  up.  They  accordingly  went  into  a  private  room  in  an  adjacent  pub-  taining 
lie  house,  where  the  stranger  pulled  out  the  purse,  and  from  one  end  of  it  pro-  ™°"®y   ^7 
duced  a  receipt,  signed  W.  S.  for  200/.  **  for  one  diamond  ring ;"  and  from  me^g^tJ-Q, 
the  other  end  he  pulled  out  the  ring  itself.     A  conversation  then  ensued  upon  the  other 
the  subject  of  their  good  fortune,  during  which  the  prisoner  entered  the  room,  persons  are 
when  the  ring  was  shown  to  him,  and  after  praising  the  beauty  of  its  lustre,  "ni^nown 
he  offered  to  settle  the  division  of  its  value.     The  stranger  lamented  that  he  °     ® 
had  no  money  about  him;  upon  which  the  prisoner  asked  the  prosecutor  if  he  " 

had  any.  The  prosecutor  replied  that  he  had  40  or  50  pounds  at  home,  and 
the  prisoner  said  that  such  a  sum  would  just  do.  Tiiey  all  three  then  went 
to  the  prosecutor's  lodgings  at  Chelsea,  where  the  prosecutor  got  the  money, 
and  put  down  20  guineas,  which  the  stranger,  in  the  presence  of  the  prisoner 
took  up  ;  and  in  return,  gave  the  prosecutor  the  rina:.  desiring  that  he  would 
meet  him  at  the  same  place  on  the  next  morning:,  and  promising  that  he  would 
then  return  the  20  gnineas,  and  also  give  him  100  guineas  for  his  share  of  the 
ring.  It  was  also  appointed  that  the  prisoner  should  be  there,  and  agreed  that 
the  prosecutor  and  the  stranger  should  give  him  a  guinea  each  for  his  trouble. 

(Vide  ante  p.  56. 
When  aid  is  granted,  a  jadicial  writ,  cnlled  a  summoneas  ad  juris gendum  auxUium^  i« 
sued  out  by  the  tenant,  and  if  the  prayen  make  two  defaults,  judcrment  is  given  that  the 
tenant  shall  answer  to  the  demandant  without  aid  ;  Boo<h.  61.  For  the  form  of  the  *tiwi- 
montAM  ad  jurisgendum  auxilium,  bcg  2  Saund  45.  n.  4  ;  and  for  the  form  of  the  judgment,  . 
when  the  prayer  in  aid  makes  default,  upon  the  return  of  the  alias  summoneas  ad  juris- 
gendum auxUtunif  sec  Rast.  27.  a. 

•  But  in  order  to  render  a  person  a  principal  in  the  second  degree,  or  an  aider  or  ftbct- 
tor,  he  must  be  present  aiding  and  abetting  at  the  fact,  or  ready  to  afford  assistance  — 
necessary  ;  but  the  presence  need  not  to  be  a  strict  actual  immediate  presence,  such  a. 
presence  as  would  make  him  an  eye  or  ear  witness  of  what  passes.  So  that  if  several  per- 
sons set  out  together  or  in  small  parties,  upon  one  common  design,  be  it  murder  or  other 
felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each  takes  the  part  assigned  him  ; 
•omo  to  commit  the  fact,  others  to  watch  at  proper  distances  and  stations  to  prevent  a  sur- 
prise, or  to  favor  if,  need  be,  the  escape  of  those  who  are  more  immediately  engaged  ; 
they  are  all,  provided  the  fact  be  committed,  in  the  eye  of  the  law,  present  at  it;  for  it 
was  made  a  common  cause  with  them,  each  man  operated  in  his  station  at  one  and  the 
same  instant  towards  the  same  common  end  ;  and  the  part  each  man  took  tended  to  give 
countenance,  encouragement,  and  protection,  to  the  whole  gang,  and  to  ensure  the  sue- 
eeis  of  their    common  enterprise.      Fost.  350  ;  2  Hawk  P.  C.  29.  s.  7.  8. 
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The  appointment  was  not  kept,' and  the  ring  of  little  or  no  value  ;  it  was 
left  with  the  jury  to  consider  upon  these  facts,  whether  the  prisoner  and  the 
stranger  were  not  confederated  together,  for  the  purpose  of  obtaining  money, 
on  pretence  of  sharing  the  value  of  the  ring,  and  whether  he  had  not  aided 
[  447  ]   and  assisted  the  stranger  to  obtain  the  money  by  the  means  which  were  used 
•-  .    for  that  purpose.     And  fehe  jury  being  of  opinion  in  the  affirmative,  the  case 

amoant-  ^^  submitted  to  the  consideration  of  the  judges,  and  they  held  that  as  the  pris- 
ing to        oner  and  his  companion  were  acting  in  concert  together,  they  wore  equally  goilty. 

Swnmit-''^  3.  Denton  and  Chapple.  Lent  Assizes,  1697.  cited  Fost.  353. 

iedinpro'  Three  soldiers  went  together  to  rob  an  orchard ;  two  got  upon  a  pear  tree, 
tecmti4fn  of  and  the  third  stood  at  the  gate  with  a  drawn  sword  in  his  hand  ;  and  the  owd- 
sameun-  gp'g  gon  coming  by,  collared  the  man  at  the  gate,  and  asked  him  what  business 
9ostSl^  he  had  there  ;  whereupon  the  soldier  stabbed  him.  It  was  ruled  to  be  mur- 
peraons  der  in  the  man  who  stabbed,  but  that  those  on  the  tree  were  innocf^nt.  It 
accompa-  was  considered  that  they  came  to  commit  a  small  inconsiderable  trespass,  and 
nyin^  the  ^j,j^j  ^^e  man  was  killed  upon  a  sudden  affray  without  their  knowledge.  But 
tor  of  i?to  ^^^^  the  decision  would  have  been  otherwise  if  they  had  all  gone  there  with  a 
aid  and  u- general  resolution  against  all  opposers,  for  llien  the  murder  would  have  been 

•ist  hint,     committed  in  prosecution  of  their  original  purpose.  See  1  Hawk.  P,  C,  c.29. 5  7. 

are  guilty 

ofmarder.  4.  Anonymous.    At  the  Old  Bailey  Sessions,  1664.    Cited  by  Lord  Holt  in 

THE  Kino  v.  Plummer.  12  Mod.  629  ;  S.  C,  cited  1  Leach.  7.  n.  a. 
But  if  le*  ^he  secretary  of  state  made  his  warrant  to  apprehend  divers  suspected 
▼eral  per-  persons  directed  to  the  messengers ;  the  messengers  having  notice  of  their 
■ons  con-  being  in  a  particular  house  took  several  soldiers  with  them  to  assist  them  to 
federate  apprehend  the  accused  ;  but  took  no  civil  officer  with  them  ;  neither  did  they 
open  a  make  any  demand  to  have  the  door  opened,  as  they  ought  by  law  to  do,  but 
door  with-  broke  open  the  door  ;  and  as  soon  as  they  had  done  this  some  of  the  soldiers 
oat  war-  commenced  plundering,  and  stole  away  some  goods  ;  and  the  question  was, 
rant,  and  whether  this  was  felony  in  them  all.  '*  That  they  were  all,"  observed  Holt^ 
them  com-  ^*  ^''  "engaged  in  an  unlawful  act,  is  plain,  for  they  could  not  justify  break- 
fliitarob-  ing  a  man^s  house  without  making  a  demand  first;  yet  in  that  case  all  those 
bery,  it  is  who  were^not  guilty  of  the  stealing  were  acquitted,  notwithstanding  their  being 
berT^n'ali*  ®°S^§®^  '°  ^°®  unlawful  act  of  breaking  the  door ;  and  the  reason  was  be- 
as  tnej  '  cause  they  knew  not  of  any  such  intent,  but  it  was  a  chance  opportunity  of 
were  iffno- stealing,  whereupon  some  of  them  did  lay  hands."  See  1  Leach,  6  ;  Fost, 
rant  ofthe  353  ;   Rex  v.  Thompson,  Keb.  60  \  Anon.  8  3Tod.  l65. 

de^cn.       ^'  P^GK  AND  Harwood's  case.  H.  T.  1670.  K.  B.  Stiles.  86;  S.  C.  Aleyn. 

43.  cited  Fost.  355  ;   1  Hale.  468. 
When  a  j^  a  case  upon  the  stat.  1  Jac.  I.e.  8.  which  enacts  that  every  person  who 

takegaWay  ^^^^  ^^^b  or  thrust,  &;c,  two  persons  were  prtscnt  aiding  and  abetting  a  third 
clergy,  the  person,  who  in  fact  made  the  thrust  and  was  denied  the  clergy  ;  and  these 
Ourt  will  persons,  though  agreed  to  have  been  principals  in  manslaughter  at  common 
d"un"^^  law,  were  admitted  to  their  clergy,  for  it  was  considered  that  though  in  judg- 
guiah  be-  ™cnt  of  law  every  one  present  and  aiding  is  a  principal,  yet  in  construction 
tween  aid-  of  this  statute  which  is  so  penal,  it  shall  be  extended  only  to  such  as  really 
ere  and  a-  and  actually  made  the  thrust,  not  to  those  who  in  construction  of  law  only 
and'^^rin-  ™®^  ^^  ^^'^  *^  m^ke  it.  See  Evans  v.  French,  Cro.  Car.  473;  cited  like- 
eipafs  in  «^"*  ^  Holt,  C.  J.  in  Whistler's  case,  Salk.  542  ;  2  Ld.  Raym,  842  ;  06- 
the  first     aervations  on  this  case.  Post.  356. 

degree  g^  Midwinter  and  Sim's  case.   Fost.  App.  415. 

[  448  J  The  two  prisoners.  Midwinter  and  Sims,  having  conceived  a  prejudice 
^!i"*'  *^  ^gainst  the  prosecutor  on  account  of  a  prosecution  which  he  was  then  carry- 
abettoV^in  *°^  ^°  against  them  for  stealing  rabbits,  agreed  to  take  their  revenge  on  him 
killing  a  ^^^  *p  ^^^^  ^"®  ^^  ^*8  breeding  mares  the  same  night ;  and  they  executed  their 
inare  in-  plan  in  the  following  manner :  Midwinter,  with  the  assistance  of  Sims,  caught 
dHcted  on  the  mare,  buckled  his  own  girdle  about  her  neck,  and  fastened  a  girdle  of 
9  Geo!"?  Sims's  to  his  own ;  and  then  Sims  having  taken  hold  of  the  girdle  fixed  in 
c.  22.  is  ''^''  manner  to  the  mare's  neck,  hold  it  fast,  in  order  to  prevent  her  from  get- 
oosted  of  ting  away,  while  Midwinter  with  a  large  sharp  hook  grave  her  a  deep  wound 
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in  the  belly,  of  which  she  died  the  same  night.     Upon  these  facts,  the  judges  his  cler-  .« 
decided,  contrary  to  the  opinion  o{  Foster ^  J.  that  Sims  was  ousted  of  his  clergy.  ^^' 
7.REXv.BAYNEsd^  OTHERS.  Old  Bailey.  1731.1  Leach.C.L.7;S.C.2  East.  700. 

On  an  indictment  on  the  8th  Eliz.  c.  4.  for  stealing  bank  notes,  ''^^.■***' 

O  '  Q     flay         J. 

Per  Cur.  As  the  statute  upon  which  this  indictment  is  framed,  takes  away  J  Joesnl* 
the  benefit  of  clergy,  it  must  be  construed  strictly;  consequently  it  only  ex-  extend  to 
tends  Xo  principals  y  and  not  aiders  and  ahetfors^h  being  totally  silent  as  to  the  aiders  and 
latter.  See  Murphy^s  case^l  Leach  CL.  266;  Sterne's  case^  1  LeachC.  jL.473.  ^•ttart. 

8.  The  Queen  v.  Whistler.  H.  T.  1700.  K.  B.  7  Mod.  129 ;  S.  C.  2d  Ld. 
Raym.  842 ;   S.  C.  2  Salk.  542  ;    S.  C.  1 1  Mod.  25  ;   S.  C.  Holt.  215. 

On  a  conviction  before  a  justice  of  peace  on  stat.  3^4  W.  &  M.  c.  10.  a  peraoB 
setting  forth  that  the  defendant  was  unlawfully  and  unjustly  assistant  to  one  who  per- 
Rolf,  in  killing  five  deer,  by  persuading  him  the  said  Rolf  to  hunt  and  kill  the  *"l^*^?"* 
same,  by  lending  him  a  dog  to  hunt  and  kill  them,  and  a  horse  to  bring  them  ^iiideer 
away,  against  the  form  of  the  statute  ;    The  question  for  the  opinion  of  the  and  lends 
Court  was,  whether  the  defendant  was  an  aider  and  abetter  therein,  within  the  bim  an^ 
intent  and  meaning  of  the  statute  ;  and  if  the  words  aiding  and  abetting  were  ^V  ^' 
not  in  the  staiute,  whether  the  defendant  would  not  be  a  principal.  pose,  is  li- 

The  judges  gnvo  their  opinTon  at  large   on  this  point ;  and  aHer  the  matter  able  to  the 
had  been  solemnly  argued,  it  was  adjudged  by  Powell^  Powisy  and  Gould^  Jus-  penalties 
tices^  against  the  opinion  of  Holt,  C,  J,  that  the  defendant  was  guilty  within  |^^*  made 
the  meaning  of  the  statute ;  and  judgment  was  entered  against  the  defendant  in  terms 
agreeable  to  their  opinion.   See  13  Hen.  7.  c.  12  ;  2  Inst,  182 ;  Cro,  Car.  473 ;  against 
2  Hale.  P.  C.  336 ;  Post.  C.  Z.  130 ;    Y.  B.  33  Edw.  1  fo.  11;    ¥.  B.  5  ??"<>»■ 
H.  5.  fo.  1  ;  Y.B.  13  Hen.  7.  12.  13 ;  1 1  Co.  37  ;  4  Burr.  2073.  deer"  ot 

mvz  antt  «alBer  J^obTnatfon*  JSuSTand 

Tub  Kino  v.  the  Undertakers  of  the  A^ke  and  C alder  Navigation.  M.  assisting 

T.  1788.  K.  B.  2  T.  R.  660.  therein. 

The  Aire  and  Caldcr  were  made  navigable  by  the  stat.  10  &  11  W.  3.  which   [  449  ] 
was  amended  by  a  subsequent  act  of  the  14  Geo.  3.  c.  96.     Under  both  these  The  Aire 
acts,  the  undertakers  were  entitled  to  receive  certain  toll  for  all  goods  carried  *««lp*lder 
upon  the  said  rivers  and  cuts  therein  mentioned,  according  to  the  distance  [i^q  act 
which  such  merchandize  sheiild  be  carried.     The  14th  section  of  the  latter  prohibit- 
act  provided,  *'  that  the  rivers  or  any  of  the  cuts  under  the  authority  of  that  ing  the im- 
act  should  not  be  subject  or  liable  to  the  payment  of  any  taxes,  rates,  or  as-  poBinoj  of 
sessmeqts,   save  and  except  such  taxes,  rates,  and  assessments,  as  had  been  |^^^^  ^f 
and  then  were  usually  charged  and  assessed  thereon.*'     From  1752,  the  pro-  taxes,  &o. 
prietors  of  the  niivigation  had  been  invariably  assessed  for  the  taxes  and  du-  not  here^ 
tics  to  the  maintenance  of  the  poor  in  the  town  of  Leeds,  at  the  value  of  600/.      °^  """ 
per  annum  ;  and  they  or  their  lessees  had  paid  the  assessment  according  to  f^yes  the 
that  value.     They  had,  however,  since  been  assessed  at  a  higher  rate;  which  ouantum 
increased  assessment  led  to  the  present  appeal  from  the  sessions.     To  show  ajscietion- 
the  invalidity  of  the  augmtMited  rate,  it  was  submitted  that  though  the  defend-  *Q*|h/"2«< 
ants  could  not  insist  upon  the  iillcgod  custom,  that  there  never  had  been  a  actment. 
rate  at  more  than  600/.  per  aim.  as  the  whole  matter  arose  within  legal  mem- 
ory.    Yet  the  fair  construction  of  the  act  of  pjirliament  was,  that  they  should 
not  be  assessed  for  a  lar^^er  sum  than  they  had  been  before  its  lirst  enactment. 
Sed  Per  Cur.  Consistently  with  a  fair  construction  of  the  statute  under 
consideration  it  might  perhaps  be  decided  that  no  other  kind   of  rates  than 
those  which  were  assessed  at  the  time  the  act  was  passed  should  be  imposed; 
as,  for  instance,  an  highway-rate,  or  church-rate,   or   country-rate,  had  not 
been  collected  before,  the  legislature  meant  no  such  new  rate  should  be  im- 

*  Mr.  J.  Blavkstone,  in  his  Commentaries,  vol.  iv.  373  observes,  That  when  the  benefit  of 


taken  away  from  the  person  committing  the  offence  (as  in  the  case  of  stabbing,  or  com* 
mitting  larceny  in  a  dwelling-house,  or  privately  from  the  person),  his  aider  and  abettors 
are  not  ezclnded  through  the  tenderness  of  the  law,  which  has  determined  that  such  itatates 
shall  be  taken  literally. 
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pose  J  in  future  ;  but  the  quantum  of  the  rates  which  had  been  imposed,  must 
Dccessarily  vary  according  to  the  exigencies  of  the  case.  For  supposing  at 
that  lime  the  land-tax  bad  been  at  2s.  in  the  pound,  it  would  be  doing  great 
violence  to  the  words  of  the  act  of  parliament  to  say  that  it  never  should  be 
r  450  1    r^^i^sed  in  any  future  exigency. 

1.  The  Queen  v.  Rogers.  T.  T.  1700.  K.  B.  7  Mod.  28  ;  S.  C.  2  Ld. 
Raym.  777  ;  S.  C.  2  Salk.  426.  S.  C.  Holt.  351. 
It  is  not  A  return  was  made  to  a  certiorari  **  that  if  any  citizen  speaks  contemptu- 
an  indict- ous  words  of  an  aldermnn,  or  assaults  him  in  the  execution  of  his  office,  an 
fence*to  inf<^i "nation  shall  be  exhibited  against  him  in  the  name  of  the  common  ser- 
speakcon-  geant  in  the  court  of  aldermen,"  and  that  they  should  proceed  against  him  to 
teinptu-  fine  him  ;  and  that  at  a  wardmote  held  by  Sir  R.  J.  the  defendant  assaulted 
ously  loan  [^\^^  ^nd  said  "  I  have  as  much  to  do  here  as  you  ;  you  think  sure  you  are 
of  London  a™o"g  yo"r  Bridewell  birds,  but  you  are  mistaken."  For  this  conduct  an  in- 
wbilehold-  formation  has  been  exliibitrd  ngainst  him  by  the  common  sergeant.  Per  Cur, 
ingaward  It  would  have  been  doubtful  if  the  offence  had  been  by  wurds  only,  because 
mote,  but  ^q  indictment  lies  at  common  law,  but  he  is  to  be  bound  to  good  behaviour; 
mon  ser-  ^^^  ^^*'"  ^^*'  assault  ho  is  punishable,  and  that  may  be  by  information  there  by 
eeantmay  custom,  as  well  as  in  this  court,  though  the  regular  course  at  common  law  is 
file  an  in-  by  indictment.  And  we  arc  of  opinion  that  the  information  lay  in  the  court 
lorinaiion  of  aldermen,  though  an  alderman  was  aggrieved  ;  otherwise  of  the  mayor,  for 
offender  in  ^^  '^  ^°  integral  part,  without  which  the  court  cannot  be  held  ;  but  the  other 
the  alder-  may  be  severed,  and  he  must  not  sit  ;  and  the  mayor  and  alderqian  may 
man's  grant  to  an  alderman,  but  the  alderman  and  city  cannot  grant  to  a  mayor.  A 
^*^"'  '         custom  to  disfranchise  for  contemptuous  words  spoken  of  an  alderman  is  void, 

according  to  2  Lev.    200.     A />roccf/<»wrf o  was  granted.     See   1    Sid,  62;  1 

Mod.  35  ;  6  Mod.  124;  2  Lev,  200;  2  Jones.  229;  8   Co.  116;  4  Mod.  341; 

3  3Iod,  139;   1  Vent.  16;   Cro,  Jac.  58. 

2*.  The  Queen  v.  De  lme.  H.  T.  1712.  K.  B.  10  Mod.  199. 

In  an  in-         This  was  an  information  against  the  defendant   for  exercising  the 'office  of 

formation  alderman  in  the  city  of  London,  not  being  duly  chosen.    When  the  trial  came 

quo  war^    on,  the  counsel  for  the  queen  challenged  the  array,  because  one  of  the  shcr" 

against  an  *^^  ^**  ®"®  ®^  those  returned  by  the  court  of  aldermen  ;  this  challenge  being 

a'derman,  aUowed,  a  venire  facias  was  directed  to  the  other  sheriff;  and  then  the  coun^ 

the  array  sel  for  the  defendant  challenged  the  array,  because  returned  by  a  sheriff  that 

"h%    «      ^^*  concerned  in  interest,  as  he  was  a  freeman  of  the  city  of  London:  on 

ged  if  re-  *^*^  ^  venire  was  directed  to  the  coroner.     But  before  any  return  the  counsel 

turned  by  for  the  queen  entered  a  su<ra:esiion  on  the  record,  setting  forth  that  the  quei- 

an  alder-    tion  to  be  decided  on  this  trial,  being  whether  the  right  of  election  was  in  the 

freeman*   ^i^*^®™®"  o"Jy.  or  in  all  those  who  paid  scot  and  lot    freemen  or  not  freemen,) 

it  was  evident,  from  the  nature  of  the  inquiry,  that  it  was  impossible  for  an 

impartial  jury  to  he  obtained  from  London,  and  therefore  they  prayed  a  «•!« 

to  the  sheriff  of  Surry,  the  adjacent  county.     The  Court  was  moved  to  set 

aside  this  suggestion,  as  being  out  of  time,  and    inconsistent  with  what  the 

parties  before  admitted  on  the  record  ;  but  after  hearing  counsel  on  both  side 

[  451  ]   ^^®  matter  was  adjourned.     See  Ilob.  234;   Cro.  Jac.  35.  36;    Doug.  465. 

3.  Foot  v.  Prowse.  E.  T.  1724.  K.  B.  1  Stra.  625. 

An  alder-       A  mayor  was  to  be  elected  from  the  aldermen,  who  are  annuatim  eUgend*. 

Ud'annu^'  '*  appeared  that  the  aldermen  present  at  the  election  had  been    in  several 

ally  conti>    .*  '''he  word  "  alderman,*'  in  a  liieral  sense,  imports  no  more  than  elder  ;   but  in  it•o^ 

nues  till     <linary  and  bgal  acceptation,  it  means  one  of  the  chief  governors  of  the  corporation  crone 

another  is  ^^^he  assistants  of  the  mayor  or  other  head  of  corporate  associations.     Spelm.  Gloss.  25; 

chosen.       Madox.  Firma  Burgi,  14      In  the  city  of  London,  and  some  other  chartered  places  the  »1" 

dcrman  is  a  local  magisterial  officer,  and  he  was  formerly  annually  chosen,  till  by  chsrter 

28  Ed.  3.  it  was  granted  that  they  should  not  be  removed  without  cause ;  by  the  stat.  1/ 

R.  2.  c.  11.  it  was  enacted  that  they  should  not  be  (vide  stot.  11  Geo.  2.  c.  8.  or  to  their 

election)  chosen  annually,  but  remain  till  removed  for  cause.  4  fnst.  253;  Kyd.  323;Utch. 

231;  Palm.  454.  The^  are  exempted  from  servinj^  inferior  offices,  nor  are  they  subject  to 

be  put  in  assize,  or  hable  to  be  summoned  as  jurors.  Cro.  £lix.  285;  Latch.  931. 
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jeara,  and  had  none  of  them  been  re-elected  within  a  year.  On  a  bill  of  ex* 
ceptions,  the  Court  was  of  opinion ,  that  the  election  of  the  mayor  was  void 
for  want  of  an  annual  election  of  the  aldermen.  .  But  upon  error  in  the  Ex-* 
cheqber  Chamber,  and  two  solemn  arguments,  the  judgment  was  reversedi 
and  it  was  held  that  the  worda cmnuatim  eligend*  were  only  directory;  and  that 
an  annual  election  of  them  was  not  necessary  to  make  an  election;  and  King| 
C.  J.  of  C.  P.  who  delivered  the  opinion  of  the  Court,  compared  it  to  the 
case  of  a  constable,  and  other  annual  officers,  who  are  good  officers,  after  the 
year  is  out,  until  another  is  elected  and  sworn.  The  reversal  was  affirmed  in 
parliament.  See  Swallow  v.  the  City  of  London,  Sid.  287;  the  Kinff  r/ 
Bray  field,  2  Keb.  488 ;  the  King  v.  the  Mayor,  &c.  of  DoDcaster,  2  Lord 
Raym.  1564. 

4.  Ktnaston  t,  thk  Mayor  of  Shrewsbury.    T.  T.  1735.  K.  B.  2  Stra. 

1051.  Semb.  S.  C.  T.  T.  1735.  7  Mod.  201.  S.  P.  Shuttleworth  r.  thm  A  mandm 
Corporation  of  Lincoln.   2  Bulst.  122.  Taylor's  case,  Poph..]33.  mii»lieBie 

A  tnandamus  to  restore  an  alderman  was  granted  without  opposition <  ^^^  *^ 

5.  The  Queen  v.  the  Mayor  of  Shrewsbury.  T.  T.   1700.  K.  B.  10  Mod.  •'^•'«•■• 

49;  S.  C.  Fost.  283.  ^  manda 

On  a  motion  for  a  mandamus  to  be  directed  to  the  late  lord  mayor  of  the  jnn^  ^m 
city  of  London,  to  return  certain  persons  by  name  to  the  court  of  aldermen,  not  lie  to 
as  the  person  chosen  by  the  wardmote  of  Broad-street.     The  mayor  had,  in  compoi  the 
fact,  made  a  return,  but  a  return  of  different  persons  (as  to  three  of  them)  |]!i*'*'''' 
than  what  (the  counsel  said)  appeared,  on  the  scrutiny,  to  have  been  actually  ^^^l^ 
chosen.     But  afler  argument,  the  Court  refused   to  atr tint  ^  mandamus;  <^donnenal 
aervinjr  that  two  things  were  to  bo  considered:   1st.  Whether   it  lies  at  all*  leged  lo 
Sd.  Whether  in  this  particular  case  it  should  be  granted.     That  this  Court  have  boea 
has  jurisdiction  is  beyond  all  legal  controversy;  but  though  it  may  have  ^^®^7*^*'^L 
power,  yet  it  ought  not  to  be  exerted  but  where  it  i«  necessary;  and  if  thef" '     !u 
court  of  aldermen  are  to  choose  one  of  the  four  elected  by  the  wardmote,  p^fiiQ,  jqj^ 
and  not  returned  by  the  lord  mayor,  then  it  is  clear  that  a^nandamus  cannot  red  to  briog 
be  necessary;  for  then  it  will  be  just  the  same  thing,  whether  the  persons  cho-  an  aetion. 
sen  come  before  the  court  of  aldermen  by  way  of  complaint,  or  by  the  return    [  45^  '] 
of  the  lord  mayor  in  obedience  to  this  mandamiis.     As  this  mandamus  is  un- 
necessary, so  will  it  be  ineffectual;  for  the  end  of  it  is  only  to  bring  the  per-  ^ 
sons  before  the  court  of  aldermen,  which  may  be  done  as  well  by  complaint  of 
the  persons  injured.     And  afler  this  mandamus  granted,  the  aldermen  must  do 
just  the  same  thing  they  are  bound  to  do  now  upon  complaint,  viz.  consider 
which  are  the  persons  really  chosen  by  the  wardmote.     The  darkness  com-* 
plained  of  in  the  scrutiny,  only  prevents  that  examination,  which  upon  a  com- 
plaint may  be  had.     One  difference  thero  is  between  proceedings  by  com- 
plaint and  mandamusy  that  the  former  is  more  compendious  and  less  expensive. 
Now  as  to  the  persons  that  may  be  affected  by  this  way  of  proceeding:  to  be- 
gin with  the  court  of  aldermen;  they  will  be  under  the  necessity  of  retttrniog 
their  own  privileges  to  a  mandamus ^  consequent  of  this  now  asked,  or  no 
means  being  lefl  them  to  know  which  were  truly  chosen,  of  obeying  the  writ 
blindly,  without  knowing  whether  they  do  wrong  or  right.     As  for  the  mayor, 
if  he  obey  the  writ,  he  is  subject  to  an  action  for  a  falsa  return  to  the  court  of 
aldermen;  and  no  instance  yet  has  been  produced  where  obedience  to  a  man- 
datory writ  of  this  court  exposes  a  man  to  an  action.     If  he  return  "  non  elec- 
It,"  he  is  liable  to  an  action  upon  both  returns.     Actions  have,  indeed,  been 
brought  against  an  archdeacon  for  refusing,  but  never  for  paying  obedience  to 
a  mandatory  writ  of  this  court.     It  has  been  objected  there  are  some  cases, 
wherein  persons,  by  merely  executing   the  process  of  the  law,  may  become 
subject  to  actions,  but  surely,  such  a  consequence  is  a  very  good  reason  for 
not  giving  way  to  an  unprecedented  process;  unless  otherwise,  there  would 
be  a  failure  of  justice.     It  has  been  objected  that  it  is  highly  unreasonable  for 
the  same  persons  to  be  judges  of  the  validity  of  the  return,  and  to  choose  one 
of  them  too.     We  answer,  it  is  unreasonable  that  they  should  be  at  liberty  to 
take  which  four  they  please,  but  not  at  all  that  they  may  consider  which  of  the 
VOL.   I.  40 
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parties  were  really  elected.  It  does  bj  no  means  fallow,  thaf  beeanse  Ihef 
are  the  final  electors,  that  therefore  Ihcy  are  the  proper  judge*  to  do  right  aod 
judj^e  which  four  were  duly  elected;  and  if  they  do  wrong,  then  is  the  proper 
lime  for  this  Court  to  interpose,  by  granting  a  mandamus.  Indeed  it  has  been 
said  that  a  mandamta  will  not  lie  in  the  first  place  to  the  court  of  aldermen, 
that  the  aldermen  hare  no  authority  but  upon  the  return  of  the  lord  mayor, 
and  consequently  that  a  mandamus  to  the  court  of  aldermen  can  be  of  no  usa  . 
unless  it  be  subsequent  to  the  mandamus  to  the  mayor;  this  objection  suppos- 
es the  court  of  aldermen  concluded  by  the  return  of  the  lord  mayor;  sod  if 
this  be  so,  then  there  is  no  way  to  let  these  persons  into  their  right  but  by  set- 
ting aside  the  return  already  made,  which  cannot  be  done  by  mandamttf,  but 
by  action  of  dcceipC  only.  Even  in  the  case  of  a  sheriff,  where  ihe  return  « 
into  our  own  court,  there  is  no  way  of  doing  it  but  by  an  ftctlon  of  ^<^^V^i 
much  less  can  it  be  done  in  the  case  of  a  return  to  a  foreign  court.  If  thispe 
so,  the  mandamus  will  signify  nothing,  for  the  court  of  aldermen  will  be  con- 
X  eluded  by  the  first  return.  We  were  once  considering  whether  a  second  re- 
r  dtia  1  ^"'■"'  ™"^®  *"  obedience  to  a  mandamus  of  this  Court,  might  not  vacate  the 
L  ^^^  J  former;  but  then  we  saw  this  inconvenience  would  still  attend  the  court  of  al- 
dermen being  bound  by  the  return,  though  this  should  be  so,  vix.  that  if  ■  "J®* 
turn  should  be  made  in  the  long  vacation,  then  such  a  return,  though  a  falsa 
one  and  evidently  so,  must  yet  conclude  the  court  of  aldermen,  it  being  thcpi 
imf)ossible  to  apply  for  a  mandanws.  But  another  absurdity  ensues  from  this 
opinion,  viz.  two  conclusive  returns.  For  if  the  last  is  not  a  conclusive  retiinr 
and  the  former  is,  this  mandamus  is  vain;  and  if  the  first  be  not  conchisive, 
why  should  the  lasi  it  But  this  opinion  is  confuted  by  the  bye  law  of  Hcary 
IV.  which  directs  them  to  choose  one  of  the  four  chosen  not  returned.  la 
short,  the  way  by  complaint  is  a  compendious  one;  that  hj  mandamus  long  ana 
intricate:  for  upon  these  two  mand^amuses.  tJtz.  that  desired  and  the  subse- 
qcmntone  to  the  court  of  aldermen,  there  may  be  contrary  Terdicts,  which 
will  leave  it  at  last  doubtful  whether  right  is  d^ne  or  not. 

flIUhOUSf  *     See  tit.     Carrier;  Innkeeper;   Taxfem. 
!.  Rex  v.  Ivtes.  E.  T.   1685.  K.  B.  2  Show.  468;  S.  C.  Term.  135.  S.  C. 
Atjjommon  Faulkner's  case.  E.  T.   1668.  K.  B.   1  Saund.  249. 

Mnee  wa«  An  indictment  for  keeping  an  alehouse  without  a  licence,  ,being  removed 
vnnvceMa  into  this  court  by  certiorari;  amotion  was  made  for  the  purpose  of  having  « 
n'  q^iashed,  on  the  ground  that  it  was  nor  an  indictable  ofTcnce-by  the  &6fSEA- 

6.  c.  35.  and  that  at  common  law  no  liceiice  was  required.  The  Court  acquics- 
Bsf  8tm6.  gjf.jn  this  opinion,  and  ihe  indictment  was  accordingly  quashed.     See  I  Burr. 
5ehoi15*"-5**5  6   Mod.    86;  2  Burr.  799;  Hutt.   100;    7   Kep.  37;  Sid.   64;  1  Lord 
withoQt  a    Raym.  34Tf;  4  Com.  Dig.  tit.  Justice  of  the  Pea'^e,  B.  25. 
lieeneeis  2.  Rex  v.  Marriott.  H.  T.   1691.  K.  B.  Carthew.  263. 

'  an  iodicta  Upon  the  defendant  being  convicted  of  keeping  an  unlicenced  alehouse,  a 
ble  offjince,  iQotion  was  made  in  arrest  of  judgment,  on  the  ground  that  it  was  not  an  in- 
dtn**  a  ar"  ^»«*«^*«  oflence,  nor  an  offence  at  common  law,  hut  punishable  by  imprison- 
ticiHar  pan  V^^^^  and  forfeiture,  pursuant  to  the  statutes  5  and  6  Edw.  6.  c.  25;  3  Car.  I. 
iihmant  m  c.  3;  but  Holt,  C.  J.  An  indictment  being  a  summary  mode  of  proceeding, 
given  bj  is  more  beneficial  than  Ihe  statute,  and  is  sustainable,  though  a  particular  pun- 
statnio.        isbment  is  inflicted  by  statute. 

Qu.  If  iibeg  Stephen  Watson's  case.  M.  T,  1700.  K.  B.  3  Salk,  26;  S.  C.  1  Salk. 
pankbibla  ^6,  S.  P.  Rex  v.  Edwards.  M.  T.   1700.  K.  B.  3  Salk.  27. 

by  the  lut.  Stephen  Wntson  was  indicted  at  the  Quarter  Sessions,  for  having,  witboot 
4  Jae.  1.  e.  any  licence  from  two  justices  of  the  peace,  kept  an  alehouse  against  the  peace, 
*•*  and  against  the  form  of  the  statute.     On  demurrer  to  this  indictment,  it  was 

[  4^4  ]  insisted,  Ist.  That  an  indictment  would  not  lie  in  this  case.     2d.  That  ad- 
mitting it  would  lie,  yet  not  at  the  sessions.     3d.  But  admitting  that  it  would 

*  Every  inn  i«  not  an  alehoose,  nor  everj  alehooso  an  inn;  hat  if  an  innoMi  coromeBMl* 
Img  of  ale,  it  is  then  also  an  aleheoiie:  and  if  an  atehoose  lodges  and  entertains  traTellen, 
it  ia  also  an  in.     Hatt.  99;  Dalt  g.  56;  1  Bom,  80. 

t  It  has  been  obocrred  (I  Saaad.  260,  c.  a.  d.)  that  this  ia  not  an  iadieubla  ofiiMaa.lM 
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lie,  and  at  the  sessions,  yet  this  indictment  was  ill  in  Torm.  Per  Cur.  1st. 
This  indictment  must  either  be  on  stat.  5.  &  6.  £dw.  6.  or  on  stat.  3  Car.  |« 
and  both  these  acts  prescribe  another  method  of*  punishing  this  offence,  which 
was  created  by  one  or  other  of  them,  and  that  method  and  no  other  must  be 
followed;  hence  it  follows  that  an  indictment  will  not  lie.  3d.  But  admitting 
that  It  Is  sustainable  in  general,  yet  not  at  the  sesdions,  for  this  is  not  an  indict- 
ment on  stat.  4  Jac.  I.e.  1 .  for  selling  ale  by  the  barrel  without  licence,  for 
io  that  case,  by  the  very  words  of  the  statute,  an  indictment  will  lie  at  the  see* 
lions;  but  this  is  an  indictment  on  on^of  the  statutes  before-mentioned,  and 
■either  of  them  give  the  sessions  any  power  in  such  case,  and  they  have  no  pow- 
er but  what  is  expressly  given  them  by  the  statute.  3d.  This  indictment  is 
■othing  in  form;  for  the  caption  is,  that  it  was  presented  by  the  oath  of  twelve 
men  sworn  and  charged,  w'thout  sifyint;  then  and  there  sworn  and  charged. 
And  subsequently  it  was  adjudged  that  this  indictment  would  not  lie,  because 
it  was  an  offence  created  by  the  nlatiite,  and  a  particular  method  of  punishing 
the  ofiender  was  appointed  by  the  statute,  whi(*h  should  be  followed  and  no 
other.  See  4  Mod.  144;  6  id.  86;  Com.  17;  I  Burr.  543;  2  Burr.  803. 

4.  The  Kipto  v.  Gibes,  M.  T.  1722,  K.  R.  8  Mod.  o8;  S.  C  1  Stra.  497.     yet  uiias 

The  defendant  was  indicted  for  selling  beer  without  paying  the  duty,  and  i^^^q  y^^\^ 
found  guilty.    A  motion  was  made  in  arrest  of  judgment,  on  two  grounds:  1st.  that  an  ia 
That  the  indictment  was  insufficient,  because  it  set  forth  that  the  defendant  dictment 
iM^id  beer  without  payment  of  the  duty;  but  did  not  show  to  whom  or  at  whatf'"'  Mlling 
time  it  was  to  be  paid  for,  nor  what  quantity  of  beer  he  sold;  and  consequently  **  "'^•" 
a  conviction  on  such  an  uncertain  indictment,  could  not  be  pleaded  to  any  oth-  ^iV"  m  teo 
er  for  the  same  offence,  or  could  the  defendant  make  any  available  defence  to  genaraU 
such  an  uncertain  charge;  ajid  Sdly.  That  in  criminal  cases,  the  utmost  cer- 
tainty is  required;  therefore  the  quantity  of  the  qffence  should  have  been  set 
forth  in  the  indictment,  so  asa  coviction  thereon  might  have  been  a  bar  to  all 
«ther  actions  and  prosAsutions  for  the  same  offence ;  and  for  this  reason  the 
judgment  was  arrested,  the  Court  holding  the  other  not  tenable* 
5.  Th«  Kino  v.  Ford,  T.  T.  17^,  K.  B.  8  Mod.  175;  S.  C.  1  Stra.  666;  S. 

C.  Sess.  Ca.  266, 

The  defendant  was  convicted  on  the  statute  3  Car.  2.  by  which  it  is  enacted,  Or  need  net 
that  none  shall  keep  an  alehouse  with  a  licence,  on  pain  of  fcirfeiting  20<.  toavarthathe 
the  poor,  fyc.     A  motion  wa^  made  to  quash  this  conviction,  because  alehouse  ^''  ^^^  *' 
keepers  selling  ale  without  a  licence  are  punishable  by  former  statutes,  P^^*"*  «ceordinc 
ticularly  by  stat.  5  &  6  Ed.  6..  viz.  that  none  should  keep  alehouses  without  a  i^ 5  ^e Ed: 
licence,  granted  either  io  sessions  or  by  two  justices  (one  to  be  of  the  qwnvmy)  6.  c.  25. 
on  pain  of  three  days^  imprisonment,  without  bail;  and  it  was  argued  that  it  did   [  465  ] 
not  appear  in  this  case  but  that  the  defendant  might  have  been  licenced  by 
two  justices  of  the  peace,  according  to  that  statute;  and  if  so,  then  this  con- 
▼iction  ought  to  be  quashed.     Per  Cur.    The  statute  6  &  6  Ed.  6.  is  entirely 
wnconneeted  with  the  case,  because  it  is  alleged  in  the  indictment  that  the  de- 
fendant sold  ale,  contrary  to  stat.  3  Car.;  and  it  being  likewise  averred  thai  he 
•old  ft  without  any  licence  whatever,  the  objection  (hat  he  might  be  licenced  Letting 
by  two  justices  is  of  no  weight.  lod^in^i 

r$.  Parmodse  V.  FoRSTBR,  M.  T.  1697,  K  B.  5  Mo  1.  421;  S.  C.  12  Mod.  264;  S"„Vtli7* 
I  L.  Raym.  479;  S.  C.  Carth.  417;  Salk.  387;  S.  C.  Holt,  366.  lodge" 

By  atat.  4  4r  6  W.  ^  M.  entitled,  "An  Act  for  carrying  on  a  War  with  with  ala 
"Franee,"  it  was  enacted,  "  that  constables  should  quarter  soldiers  on  inkeep-  ke.  atsble 
era,  and  such  as  kept  alehouses  and  victualling  houses,  livery  stables,  or  sold  room,  and 
brandy,  metheglin,  or  eider,  by  retail;"  and  in  an  action  brought  by  the  plain- "^'•*  "•JI* 

stitste  preeenting  another  ipecific  modo  of  punishment;  and  this  remark  ia  in  accordanco  price  per 
with  the  modern  practice.     See  an  old  precedent   agiin^t  hashand  and  wife  for  keeping  a  j^.   |g  g^ii 
tippling  hoa9e,and  the  hashand  for  beinga  common  barrator,  and  ihe  wife  a  common  scold ^^QjilohonM 
West.  203;  and  linolher  against  a  mnn  for   keeping  a  blind  tavern  wiihoat  a  sign,    being  a 
barrator,  and  his  wifis  a  scold;  id    207.     The  keeping  an  nl^hoa!io  without  licence  was  de- 
clared an  offence  by  5  &.  6  Edw.  6,  c.  23,  and  made  punishable  with  conHnernent  for  three 
days  and  the  finding  soreties;  this  regulation  was  enforced  by  1  Jac.  I,  c.  9,  and  4  Jac.  1. 
e.  4.  and  several  more  recent  atatntet  have  added  peconiary  penalties,     dee  26  Geo.  8,  e. 
tl,  i.  9;  27  Geo.  2,  e.  20»  •.  8;  S5  Goo.  8,  C  IIS;  S8  Geo.  8,  c.  54,  •.  18. 
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witbiii  tha  tiff  against  a  constable  fur  quartering  a  horse  and  dragoon  on  him,  he  pleaded 
neaaiag  ofg^^  guilty,  and  gave  the  statute  in  evidence,  and  the  jary  found  that  there  were 
taeiutatei.  medicinal  wells  at  Epsom,  and  that  the  plaintiff,  daring  the  season  (or  drinking 
the  waters,  indefinitely  let  lodgings  to  such  as  went  thither  to  drink  the  waters, 
for  the  air,  or  for  their  pleasure,  and  dressed  victuals  for  theoi,  and  sold  them 
ale  and  beer,  and  entertained  their  horse  at  Sd.  perdUnij  but  sold  no  Ttctuals, 
drink,  &c.  to  any  but  to  his  lodgers,  and  thus  the  plaintiff  had  no  licence  from 
any  justices  of  the  peace  to  sell  ale,  and  th&t  the  defendant  billeted  a  soldier  and 
a  horse  on  the  plaintiff,  who  compelle<^  him  to  find  victuals  for  hioiseli,  and 
provision  for  his  horse,  for  the  space  of  two  months^  and  if,  4rc.  Per-  Cur.  The 
plaintiff's  house  is  not  wiibin  the  statute;  1st.  It  is  no  inn,for  the  Terdtct  finds 
be  let  lodgings,only  which  shows  him  not  compellable  to  entertain  any  individu* 
al,  and  none  could  come  there  without  a  previous  contract.  Sdly.  It  ia  not  an 
alehouse  or  victualling  house,  for  those  extend  only  to  such  alehouses  or  vict- 
ualling houses  as  are  known  and  described  by  several  acts  of  parliament,  which 
it  is  an  offence  to  keep  without  a  licence,  and  it  must  be  a  common  tavern 
wherein  drink,  &c.  is  commonly  sold  to  all  the  king's  subjects.  3dly.  It  was 
resolved  to  be  a  statute  against  the-  liberty  of  the  subject,  for  before  it  was 
passed  no  man  was  obliged  to  entertain  soldiers  against  his  will,  which  appears 
by  the  petition  of  right,  t  Car.  2.  and  by  stat.  21  Car.  2.  and  therefore  not  to 
I  ARR  1  construed  favourably  without  great  necessity.  4thly.  That  in  this  case,  the 
L  ^^^  I  constable,  having  wrongfully  quartered  the  dragoon  on  him,  was  answerable 
for  all  the  loss  the  plaintiff  had  sustained. — Judgment  for  the  plaintiff.  See  8 
Mod.  877;  Hutton.  200;  Latch.  88;  Dyer,  266;  Moor  877;  Ra.  £nt.  405; 
Cro.  Eliz.622.  398;  Cro.  Jac.  224;  3  Bac.  Ab.  183;  2  Roll.  Ab.  84;  I  Show. 
268;  Palm.  367;  8  Co.  S2.  290;  4  Co,  \'2S',  Kely.  50;  Godb.  345;  3  Wib. 
.      ,  409,  4  Burr.  2065;  Dalton,  J.  32;  1  T.  R,  572;   1  Salk.  1 10;  3  B.  &  A.  285; 

ho"Ji*liccn^  Chit.  Rep.  484. 

Md  by  two  7.  Rex  v.  Randall,  M.  T.  1700,  K.  B.  2  Salk.  470;  S.  C.  Holt,  405;  S.C. 
JaMiess*  2  Salk.  27. 

eaanot  be        Xwo  orders,  made  at  the  sessions  in  Middlesex,  were  removed  by  certwrari; 
sapprened  ^^^  g^.^^  recited,  that  R.  R.  had  lately  taken  a  house  at  H.  designing  to  sell 
sMBt  aalMi  ^^  ^^^  ^^^^  there,  and  that  the  house  had  never  been  inhabited  by  other  par- 
te b«  a  dis  B^^Bs  than  merchants,  Sfc.  and  there  were  alehouses  enough  in  H.  already, 
•rjlerlj       therefore  it  ia  c  r Jered  that  no  licence  be  granted  to  any  house  there  wherein 
booM.        ale  was  not  formerly  sold;  and  that  no  licence  should  be  given  to  R.    The 
other  order  recited  that  a  licence  had  been  surreptitiously  obtained  by  R.  firom 
two  justices  to  sell  ale  there,  4'c. ;  that  yet  he  should  be  supprtosed,  &c.  from 
drawing  ale,  kc.     And  now  the  Court  wrs  moved  to  quash  these  orders,  be- 
eause,  by  stat.  5  k.6  Ed.  6.  the  quarter  sessions  cannot  controul  the  authority 
of  two  justices  in  this  manner.  Per  Cur,  The  question  is,  whether  the  sessions 
If  an  Older  can  suppress  an  alehouse  licenced  by  two  justices  of  the  peace,  unlesft  on  the 
•ftesiioDe  ground  of  the  house  being  disorderly,  and  we  are  clearly  of  opinion  that  they 
for  sspproe  cannot. — Order  quashed. 

kf*  'V'*e  ^'  '^^^  ^*'*®  ^'  AusTLv,  M.  T.  1724,  K.  B.  8  Mod.  3C9;  S.  C.  Forts.  325. 
I'tbe***'  An  order  of  sessions  was  made  to  hinder  the  defendant  from  selling  ale,  and 
eoantj  in  ^^^  following  exceptions  were  taken  to  it;  1st.  It  did  not  appear  by  the  order 
iho  margin  that  it  was  a  common  alehouse;  every  alehouse  not  being  necessarily  a  com- 
it  will  be  mon  alehouse.  2dly.  It  did  not  appear  that  the  defendant  was  summoned, 
gnashed,     or  present  when  the  order  was  made.     3dly.     The  county  is  only  in  the 

*  By  Stat.  6  &  6  Bdw.  6,  e.  25,  any  two  josticea  (I  Q,.)  might  licence  alebooaea,  batiiaw 
by  atatatea  2  Geo.  2,  e.  28,  9.  11,  and  26  Geo.  2,  c.  81,  a.  4^  reciting,  that  whereat  many 
inconveniencaa  have  nriaen  from  persona  being  licenced  to  keep  inna  and  common  aleboosai 
by  jutfticea  nfthe  peace,  who.  living  remote  from  the  places  of  abode  of  PQch  peraoas,  may 
not  be  trnly  informed  aa  to  the  orcas>iun  or  want  of  sach  inns  or  common  alehooaet,  or  tha 
character  of  the  persons  applying  for  licence*^  to  keep  the  same,  it  is  enacted,  that  after ibe 
94th  of  June,  17^9,  no  licence  nhall  he  granted  to  any  person  to  k«wp  a  common  inn  or  ale* 
bonae,  or  to  retail  any  brandy  or  strong  water,  bat  at  a  general  meeting  of  the  peace,  ac- 
ting in  the  division  where  the  said  person  dwells,  to  be  holdeo  for  that  purpoao  on  tha 
first  day  of  September  yearly,  or  within  twenty  days  afler.  Sect.  12  provides  that  noth- 
Sof  in  this  act  shall  estend  to  alter  the  pieihod'or  power  of  grantiog  licencea  in  aoj  city  of 
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margio,  and  not  in  the  body  of  the  order;  so  that  it  does  not  appear  in  what 
county  the  alehouse  ij,  which  is  necessary  to  confer  jurisdiction  on  ihe  justi- 
ces. Pratt,  C.  J,  There  is  no  difference  between  an  alehouse  and  a  common 
alehouse.  If  a  house  be  suppressed  for  any  disorder  or  offence  committed  by 
the  party,  he  ought  to  be  summoned;  other^viae,  when  it  is  suppressed  by  the 
discretionary  power  of  the  justices.  The  third  objection  is  fatal.  In  all  cri- 
ninal  prosecutions  it  is  not  sufficient  to  put  the  county  in  the  margin,  for  that 
can  only  prove  that  the  fact  was  committed  in  that  county.  There  is  no  differ-' 
ence  between  indictments ^nd  orders  (King  v.  Marshall,  Trinity,  10  Geo.)  and 
this  must  be  deemed  a  criminal  prosecution .  The  order  was  quashed  for  the 
third  exception.     See  1  Chit.  Grim.  Law,  194. 

9.  The  King  v.  Venables,   T.  T.  1724,  K.  B.  8  Mod.  377;  S.  C.  Forts,    [  457  1 

325;  2  Lord  Raym.  1405;  S.  C.  1  Slra.  360. 
An  objection  was  made  in  this  case  to  an  order  for  suppressing  an  alehouse,  Bot  it  nun 
on  the  ground  that  there  ought  to  be  a  summons.     But  the  Court,  after  argu- ""^"'^''J 
inent,  held  that  it  was  unnecessary  to  set  out  the  summons  in  the  order,  thuugh  |}|^^b^"^ 
it  might  be  proper  that  such  a  preliminary  notice  should  be  given.     See  The  moni. 
Queen  ▼.  Dyer,  Salk.  18. 

10.  Rex  v.  Dr.  Drake  a.sd  Aff other,  H.  T.  1816,  K.B  cited  I  Burn.  Just. 41.  To  Botbor 
An  individual  cannot  keep  a  public  house  and  sell  ale  and  spiritous  liquors  tzo  the  laU 

without  two  licenses;  first,  a  magistrate's  licence,  under  stat.  48  Geo.  3,  c.  ®^."j^  *"^ 
143,  and  secondly,  an  excise  licence.     Neither  is  operative  alone;  both  to»  "P"""®" " 
gather  they  become  so.     Without  the  magistrate's  warrant,  the  public  house  {[qq^^JI'^, 
cannot  be  opened;  without  the  excise  licence,  even  when  opened,  no  excises- necawary; 
ble  liquors  can  be  legally  sold.     The  penalty -for  not  having  the  former  is  un-  a  magit 
der  the  35  Geo.  3.  c,  113;  the  latter  under  48  Geo.  3,  c.  143,  s.  5,     See  Rex  *™«o*«  1» 
T.  Downes,  3  T.  R.  560.  cenca,  and 

Rex  v.  Athat,  M.  T.  1758,  K.  B.  2  Burr,  663.  caDciT 

On  showing  cause  why  a  rule  should  not  be  made  absolute  for  an  informa-xha  jiiitic 
tion  against  a  justice  for  a  misdemeanour  in  refusing  to  grant  a  licence  to  one  ea  hava  no 
Francis  Simes  (who  had  been  licensed  for  several  preceding  years)  to  sell  ale  •athority  to 
as  usual,  it  appeared  that  one  of  the  grounds  upon  which  this  rule  had  been  *??*'  ^^ 
obtained  was,  that  the  only  reason  why  the  licence  had  been  refused  to  the  ih^^' n^^f 
applicant   was,  his  declining  to  pay   a  sum  of  money,  (viz.  5/.)   which  ^ss  ^i^  {[^eDcea 
claimed  of  him  upon  a  distinct  and  collateral  account,  and  which  he  denied  to 
be  due  from  him,  Ihe  payment  of  which  sum  of  money  was,  as  he  alleged,  in- 
sisted upon  by  the  justice,  as  a  condition  precedent  to  his  granting  the  licence. 
The  Court  were  unanimous  (the  latter  allegation  appeared  to  be  false  in  fact) 
and  declared  explicitly  that  the  justices  had  no  soit  of  authority  to  annex  any 
such  conditions  to  the  grant  of  these  licenses. 

12.     John  Giles's  case,  M.  T.  1730,  K.  B.  2  Stra.  831 ;  S.  P,  Rex  v.  Not- 
tingham, Say.  Rep.  217. 
)    A  motion  was  made  (or  a  mandamus  to  the  justices  of  the  city  of  Worces- A  manda 
terto^granta  licence  to  Giles  to  keep  an  alehouse,  insisting   that   it  being  miM  to  com 
within  a  city,  the  2  Greo.  2,  c.  28,  did  not  extend  to  it.     On  the  other  side  it  P«l  j"»ticM 
was  argued  that  it  was  discretionary  in  the  justices,  and  cited  Salk,  45,  that  j!^  *J^"*jJ| 
no  appeal  lies  for  the  denial  of  a  licence;  and  if  the  owner  be  committed,  the  ^^^  |,^  ^^ 
want  of  a  licence  can  only  come  in  question,  and  not  the  reason  why  it  was  tained; 
denied.     Per  Cur.     There  never  was  an  instance  of  such  mandamus,  and 
therefore  we  will  not  grant  it.     See   1  Barnard,  402;  4  B.  4r  A.  298;  1  Chit. 
Rep.  34;  2  Selw.  N.  P.  1047. 

J3.     Rex  v.  Youno  and.  Pitts,  E.  T.  1757,  K.  B.  I  Burr.  557.  f  458   | 

A  motion  was  made  for  an  information  against  the  defendants  for  arbitrarily  Or  an  infor 
obstinately,  and  unreasonably  refusing  to  grant  a  licence  to  one   Henry  Day,  nuioti  for 
to  keep  an  inn  at   Eversley,  Wilts.     Lord  Mansfield,  C.  J.  declared,  "That  J^J"?[«.  •' 
the  Court  of  K.  B.  has  no  power  or  claim  to  review  the  reasons  of  the  jus-^^u*"^"  * 
tices  of  the  peace,  upon  which  they  form  their  judgments  in  grsnting  licences, 
by  way  of  appeal  from  their  judgments,  or  overruling  the  discretion  intrusted 

towb  corporate.     See  48  G.  3,  e.  143,  s,  8,  4;    63  G.  3,  c.  103;  5€  G.  3,  q.  118;  59  G. 
3«  c.  9,  9,  62, 
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to  tbem.  But  if  it  clearly  appears  that  the  juatices  bave  been  partialljr,  mali- 
cioualj,  or  corruptly  influenced  in  the  exercise  of  this  diacrelion,  and  bave 
consequently  abused  tbe  trust  rejjosed  in  them,  they  are  liable  to  prosecution 
by  indictment  or  information,  or  even,  possibly,  by  action,  if  the  malice  be 
Tory  gross  and  injurious.  If  their  judgment  be  wrong,  yet  their  beait  and  ia- 
tention  pure,  Grod  forbid  they  should  be  punished."  And  be  declared  that  he 
should  always  lean  towards  favouring  them,  unless  partiality,  cormption,  or 
malice,  clearly  appeared;  and  having  gone  through  all  the  parlicnlars,  both  of 
the  charge  and  ci  the  defence,  he  concluded  with  declaring  it  as  his  opinioo 
that  there  was  not  sufficient  ground  for  a  criminal  charge  against  these  justices. 
Denison,  C.  J.  said,  ^'It  must  be  clear  and  apparent  partiality,  or  wilful  mit- 
behaTioor,  to  induce  the  Court  to  grant  an  information,  not  a  mere  error  in 
judgment."     And  the  Court  unanimously  discharged  the  rule  with  costs. 

14.  Rbx  t.  Willi4M9  a:*d  Davis,  E.  T.  1762,  K.  B.  3  Burr,  1317.     S.  P. 

Rbz  v.  Hann  and  Price,  T.  T.  1716,  K.  B.  3  Burr,  1716. 
Bst  if  grsii     ^  information  was  granted  against  Che  defendants,  justices  of  the  pesce  for 
csrraptioa  ^|^^  borough  of  Penryn,  for  refusing  to  grant  licences  to  those  alehouse  keepers 
dbown  an   ^^^  voted  against  their  recommendation  of  candidates  for  members  of  parha- 
iorsniMiioa  ment  for  that  borough.     It  appeared  that  they  had  acted  very  grossly,  baviog 
will  b«        previously  threatened  to  ruin  the  applicants  by  not  granting  them  licenses,  in 
grsated.      case  they  should  vote  against  those  candidates  whose  interest  the  judges  them 
selves  espoused,  and  having  afterwards  actuslly  refused  them  licenses  on  that 
account  only;  and  Lord  Mansfield  declared,  that  the  Court  granted  this  in- 
formation against  the  justices,  not  for  the  mere  refusal  to  grant  the  licences 
(which  they  tiad  a  discretion  to  grant  or  refuse  as  they  should  seem  to  he  right 
and  proper),  but  for  the  corrupt  motive  of  such  refusal ,  for  their  oppressive  and 
unjust  conduct  in  refusing  to  grant  them..because  the  personsapplying  for  them 
would  not  give  their  votes  for  members  of  fmrliament  as  the  justices  had  dictatei*. 

15.  Rbx  v.  Holland  akd  Forster,  £.  T.  1787,  K.  B.  1  T.  <L  €9S.  S.  P. 
Rbx  V.  Bingham,  Clerk,  M.  T.  1813,  K.  B.  Printed  Report  by  Car- 
ney, 1814.   S.  P.  Rex  V.  Sainsburt,  M.  T.  1791,  K.  B.  4  T.  R  4a7. 

Cr  for  uE  j^  information  had  been  moved  for  against  the  defendants  for  improperly 
jcraoTina  an  S'^'^'^'S  *^  ^^®  licence  to  one  H.  who  had  been  refused  one  by  the  justices  at 
«le  liceaco. their  last  general  meeting,  on  account  of  misbehaviour.  The  defendant  For»- 
[  459  1  ter  had  been  present  at  that  general  meeting  at  the  time  when  the  licence  was 
refused:  but  he  afterwards  told  tbe  other  defendant  Holland,  who  was  not  pre- 
sent at  the  general  meeting,  that  the  only  reason  why  a  licence  had  not  been 
granted  then  was,  that  they  might  have  an  opportunity  of  inquiring  into  the 
-.  .  .  character  of  H.  and  he  accordingly  prevailed  on  Holland,  at  a  private  ineet- 
fo^matioa  ^^^  ^^'^  ^^  those  two  only,  to  join  in  granting  a  licence.  The  Court  were 
eaonot  bo  clearly  of  opinion  thnt  an  information  should  be  granted  against  a  justice,  at 
ebuined  lo  well  for  granting  a  licence  improperly,  as  for  refusing  one  without  cause.  That 
late  io  tbo  the  only  ground  of  these  applications  was  the  impro|)er  conduct  of  the  magis* 
iocond  trates;  but  as  it  ap;)eared  in  this  case  that  Holland,  though  not  altogether 
torm  after  f^i^fQeiegg,  had  been  deceived  by  Forster,  they  discharged  the  rule  as  to  tbe 
anco  at  to  former,  upon  his  paying  the  costs  of  the  application  as  against  himself,  and  as 
prevent  the  to  the  latter  they  granted  the  information.  See  1  Russel  on  Crimes,  215. 
miKistrato  16.  The  King  v.  Marshall  and  Grantham,  H.  T.  1811,  K.  B.  13  East,  2^. 
from  fbow  ^  motion  was  made  for  a  criminal  information  against  two  justices  of  the 
log  eaoioa  peace  for  having,  on  the  24th  of  October  last,  improperly  granted  an  ale  li- 
nil'e'in  the  ^^i^^®*  ^^^  applicant  had  given  the  defendants  notice  of  the  intended  roo- 
aame  tomi;tion  on  the  26th  January;  but  the  Court  refused  to  entertain  it,  because  it  wa« 
ThoQgb  it  made  so  late  in  the  second  term  ( H.  T.  9th  February)  that  the  magistrates 
maj  l>e  mo  nrould  have  no  opportunity  of  showing  cause  in  the  present  term  against  a  rule 

^u^  ^^'  *"j  *•***  ^^^  ^^  information  if  granted. 

™^*^"f       See  7  T.  R.  80;  Lo^Tt.  394;  Hand.  Piac.  6;  1  Chit.  Crim.  Law.  875. 
tbeofrence,  !''•  Thb  King  v.  Hbrries  an»  another,  H.  T.  181 1,  K.  H.   13  East,  270;  S. 
there  being    P.  Rbx  V.  St.  Aubtn  and  another,  H.  T.  1805,  K.  B,  cited  13  East,  270, a. 
DO  iatonroa     A  motion  was  made  for  leave  to  file  an  information  against  two  justices  of 
isg  assiies.  t||e  peace  for  the  county  of  Salop^  upon  a  charge  of  having  improperly  re- 
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fused  an  ale  licence;  but  afler  stating  that  the  refusal  was  in  September  ladf, 
the  counsel  doubted  whether  this  application  was  made  in  time,  but  this  being 
the  second  term  after  the  fact  complained  of;  and  subsequently  Lord  Ellen" 
borough,  C.  J.  stated,  that  Upon  an  accurate  review  and  consideration  of  the 
precedents  and  practice,  the  counsel  was  now  in  time  to  move  for  the  inform 
mation  within  the  second  term,  no  assizes  having  intervened. 

.  18.  Rex  v.  Hann  and  Price,  M.  T.  1766,  K.  B.  3  Burr.  1786. 

It  was  moved  on  behalf  of  the  defendants,  who  had  confessed  themselves  The  dafeni 
guilty  of  an  information  for  refusing  a  licence  to  a  public-house,  for  a  rule  to  «nt  npo« 
dispense  with  the  personal  appearance  of  the  defendants,  on  the  undertaking  ""^111^*",^*" 
of  their  clerk  in  court  **  to  answer  for  their  fines,*"  and  the  Court  laid  down  mm^ap   ' 
this  general  doctrine,  viz.  that  though  such  a  motion  was  subject  to  the  discre-  pear  panoa 
tion  of  the  Court,  either  to  grant  or  to  refuse  it,  where  it  was  clear  and  cer-alljr  10  re 
tain  that  the  punishment  would  not  be  corporal,  yet  it  ought  to  be  denied  in^^'^^J^^S 
•very  case  where  it  was  either  probahle  or  possible  that  the  panishment  would  "*°** 
be  corporal;  and  though  the  Court  did  not  then  declare  what  punishment 
they  would  inflict  upon  the  present  defendants,  yet  they  saw  the  offence  in  so 
atrocious  a  light,  as  to  be  far  from  determining  ^'  that  it  would  be  only  pecu- 
niary.'     And  Wilmot,  J.  and  Aston,  J.  thought  that  even  where  the  punish- 
ment would  most  probably  only  be  pecuniary,  yet,  in  offences  of  a  very  gross 
and  public  nature,  the  persons  convicted  should  appear  in  person,  for  the 
sake  of  example,  and  with  the  view  of  preventing  like  offences  from  being 
committed  by  other  persons,  as  the  notoriety  of  their  being  called  up  to  an- 
swer criminally  for  such  oflfences  would  very  much  conduce  to  deter  others 
venturing  to  commit  similar  transgressions. 

19.  Bassett  v.  Godschalt.,  and  others,  T.  T.  1769,  C.  P.  5  Wils.  121. 

.  General  demurrer  to  an  action  of  trespass  on  the  case,  brought  against 
the  justices  for  refusing  a  licence  to  an  alehouse-keeper.      Per   Citr,     The  Na  actios 
'legislature  has  intrusted  the  justices  of  the  peace  with  a  discretionary  power,  jie«/g«»s* 
to  grant  or  refuse  licences  for  keeping  inns  and  alehouses;  if  they  abuse  *^*^  J^n^"-^^ 
power,  or  misbehave  themselves  in  the  execution  of  their  ofRce  or  authprity,  ^,^1  ^1^ 
they  are  answerable  criminally,  by  way  of  information  in  B.  R.     We  do  notcenee. 
think  that  a  justice  of  peace  is  answerable  in  an  action  to  every  individual  whoTba2lJaeL 
asks  him  for  a  licence  to  keep  an  inn  or  alehouse,  and  he  refuses  to  grant  one;  e--7..aUow» 
if  he  were  so,  there  would  be  an  end  to  the  commission  of  the  peace;  for  nof"  aiehoaaa 
man  would  act  therein;  indeed  he  is  answerable  to  the  public  if  he  misbe- j-^*®J^^|J[Jj. 
haves  himself,  and  wilfully,  knowingly,  and  maliciously,  injures  and  oppresses  itanta  af 
the  king's  subjects,  under  colour  of  his  office,  and  contrary   to  law;  but  he  the  pariih 
cannot  be  answerable  to  every  individual  touching  the  matter  in  question  in  to  tipple,  tor 
an  action.     Every   plaintiff  in  an  action  must  have  an  antecedent  right  to^*^*!!?** 
bring  it;  the  plaintiff  here  has  no  right  to  have  a  licence,  unless  the  justices ^^^i^  of  oa» 
think  proper  to  grant  it,  therefore  he  can  have  no  right  of  action  against  the  witneaa;. 
justices  for  refusing  it.  and  tha  1 

20.  Rex  v.  Dove,  E.  T.  1850,  K.  B.  0  B.  &  A.  696.  Car.  o.  4. 

A  conviction  had  been  made  upon  the  oa:h  of  one  credible  witness  against  «**"^*  ***• 
the  defendant,  who  was  an  alehouse-keeper,  for  permitting  several  persons, "™'  J^'* 
named  in  the  conviction,  to  remain  drinking  and  tippling  in  his  alehouse,  be-^,!,^  ^f 
tween  the  hours  of  eleven  and  twelve  oVlock,  contrary  to  the  form  of  the  ttran^iv, 
statute.     On  a  cer/torarn  being  obtained   to   remove  4t,  it  was   objected  that  bat  reqvirae 
the  conviction  did  not  state  whether  the  persons,  who   were  suffered  by  theP«>o^by 
defendant  to  tipple  in  his  alehouse,  were  inhabitants  of  the  place  or  strangers; ^''^  wluiee 
as  in  the  latter  case  thestat.  1  Car.  c.  4.  most  have  been  the  act  upon  which  ^jciioiim 
the  conviction  was  founded,  which  requires  the  conviction  to  be  on  the  oath  ^^tnat  aa 
of  two  credible  witnesses.  ale-haaie 

Per  Our,  To  decide  the  present  question  we   must  have   reference  to  the  keeper,  ata 
different  acts  of  parliament -^  it  depends  npon  the  construction  of  three  differ- **^ *•  ^' "* 
ent  acts,  1  Jac.  0;  21  Jac.  c.  7;   r   Car,  c.  4.     By  the  first,  an  innkeeper, ^J^^.^j^^ 
under  circumstances  similar  to  the  present,  could  be  convicted  on   the   oath  for  aiiow 
of  two  witnesses,  if  the  party  was  an  inhabitant.     The  21  Jac.  c.  7.  however,  ing  persona 
made  one  witness  sufficient;  but  in  other  respects  re-enacted  and  made  per-  te  tipple  m 
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bw  mle-  ,  pet nal  the  proTiMons  io  1  Jac.'c.  9.  Afterwards  1  Car.  c«  4.  was  fM»ed  pro- 
boMe,  was  aiding  u  that  an  alaboose-keeper,  pennilting  a  stranger  to  tipple,  shall  incur 
tbmfore  ^|^^  ^^^^^  penally,  and  in  the  same  manner  to  be  proved,  &c.  as  in  tha  former 
be  ittnffi  *<^ut«  <>^  ^^^  first  jear  of  his  lale  majesty's  reign."  It  has  been  contended 
eieat.  for  that  the  1  Car.  c.  4.  referred  to  the  I  Jac.  e.  4.  as  altered  by  the  2!  JaCi  c.  7. 
notftbow  in  whieh  case  the  conviction  upon  the  oath  of  one  witness  woald  be  equally 
lag  wb«fh  good,  whether  the  person  tipple  with  inhabitants  or  strangers;  we  do  not  how- 
«rtbof€  per  ever,  think  that  a  proper  construction.  The  legislature  had  in  Tiew  both  the 
iobabTufifs  ^^^^^t  ^^^  ^hey  are  both  distinctly  referred  to;  and  the  safe  way  is,  therefore, 
orftirangera  'Q  cases  of  this  sort,  to  abide  by  the  strict  words  of  the  act.     The  conviction 

r  46 1  1  must  be  quashed  for  uncertainty.     Conviction  quashed. 
An  appeal  21.     Rex  V.  Ha.nson,  R  T.  1821,  K.  B.  4  B.  Sl  A.  519. 

doei  Dot  lie  The  defendant  had  been  convicted  in  the  penahy  of  50/.  by  two  justices  for 
to  (he  ics  having  sold  beer  and  ale  without  an  excise  licence,  under  48  Geo.  3,  c.  143; 
Tconvie"  **  ^'  "^^  conviction  was,  however,  quashed,  upon  an  appeal  to  the  next  ses- 
tion  for  set  ^i^n^f  upon  which  the  proceedings  were  removed  into  this  court  by  eeriiorari. 
ling  beer  A  rule  nisi  had  been  obtained  to  quash  the  order  of  the  sessions,  upon  the 
wiiboDt  an  ground  ihat  no  appeal  lay  to  the  sessions  from  the  conviction  in  this  case. 
esciae  li  p^r  Cur,     The  rule  of^law  is,  that  although  a  eeHiorari  lies,  unless  cx- 

T^8g\  pressly  taken  away,  yet  an  appeal  does  not  lie  unless  expressly  given  by  sta- 
e.  143.  a.  5.  ^^^^'     '^^^  ^  Geo.  3,  c.  143,  gives  no  appeal;  the  order  of  sessions  most  be 
An  aiiag    ^^^^reibre  quashed. — Rule  absolute.     See  2  T,  R.  501;  6  East,  514. 
dictwu 9  im  — ^— — —  ....-i_ 

properly  ata       SlUaS  tlCtUS. 

ted  ia  no  J .     CiiURCH  v.  Jason,  T.  T.  1732,  C.  P.  Ca.  Prac.  91 ,  S.  C.  Reg.  322. 

groand  for  Q^^  ^  verdict  for  the  plaintifT  in  an  action  of  debt  on  bond,  a  motion  was 
tbeTd"'  made  in  arrest  of  judgment  on  the  ground  that  the  alias  diclus  was  in  latia, 
n^t,  when,  according  to  a  lale  a6t  of  parliament,  it  should  be  in  English. 
Stmb,  that  Per  Cur,  These  words  signify  nothing,  and  will  not  invalidate  a  good  de« 
m  variance  claration;  they  are  quite  superfluous,  and  are  merely  descriptive  of  the  bond, 
in  thea/ia«  See  Holmes  v.  Holmes,  Prac.  Reg.  413. 

fwc'cT'ihe''  ^*     Holmes  v.  Holmes,  E.  T.  1732,  C.  P.  Prac.  Reg.  413. 

itaaeand  ni  '^^  ^^  action  of  debt  on  bond  the  defendant  pleaded  nan  est  faclum\  and,  af- 
sipriusnc^^^  verdict  a  motion  was  made  to  set  it  aside  on  the  ground  of  a  variance  be- 
ord  taimma  tween  the  issue  delivered,  and  the  nisi  prius  record,  in  the  aliat  dici*,  ets.  dt 
tertal.  Oldaxenhorpe,  instead  of  Oldoxenliohope;  and  the  Chief  Justice  and  Fortes- 
The  aliaa  q^^^  j  thought  it  material  as  to  the  issue;  but  Reeve  J.  thought  it  immaterial; 
ahonld  bs  ^'^^^  ^^^^  argument,  the  Court  discharged  the  rule, 
placed  af  ^-     ^^^  v.  Major  Semplb,  Old  Bailey,  1786,  1  Leach,  C.  J.  420. 

ter  tha  ad       Prior  to  pleading  !o  an  indictment  for  larceny,  an  exception  was  taken,  on 
diiion  ef  ^  the  ground  that  the  indictment  was  informal,  the  alias  dictus  being  placed  be- 

o- 


dictmaat         '^'^^  defendant,  after  having  pleaded  to  an  indictment,  objected  thereto  that 
wnihe        the  alias  dictus  had  been  placed  before  the  addition  instead  of  after  the  first 
qaaahed.     name;  but  the  Court  overruled  the  objection,  observing  that  the  prisoner  had 
[  462  I  aided  the  defect  by  pleading  over  to  the  merits  of  the  indictment. 

S^e^rra^r  ^*  ^"  ^'  clark,  h.  t.  1822, 1  d.  &  r.  43. 

U  cored'by  '^"  ""  indictment  by  the  name  of  John  Jones,  alias  George  Clark,  the  de- 
ihe  defeod  Pendant  pleaded  in  abatement  that  he  was  never  called  or  known  by  the  name 
ant  plead  of  George  Clark;  but  that  he  had  been  always  called  and  known  by  the  name 
ing  over,  of  Jolui  Jones.  A  motion  was  made  for  a  rule  to  show  cause  why  the  plea 
A  P*««  *o  should  not  be  qiiashrd,  and  the  defendant  required  to  plead  in  chief. 
!Hli  r^K  ^<^''  ^"''-  '^'*»®  defendant  has  a  right  to  plead  in  abatement,  that  the 
an  alias  "^"1®  1^7  which  he  is  indicted  is  not  his  right  name.  As  this  plea  does  not 
dietut,  amount  to  the  general  issue,  the  prosecutor  must  demur  to  it,  and  cannot 
mnatbede  quash  il  on  motion — Rule  refu.<!ed.  See  Com.  Dig.  tit.  Pleader,  E.  14;  Hob. 
marred  10,    127;   I  Leon    178. 
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RKett^*     Sec  also  lit.  Alien  Enemy;  Naturalization  and  Denization.     '^    "^  '"u*!? 

I.     WHO  ARE  CONSIDERED  AS,  p.  463.  ««llVi«! 

II.     RIGHTS  AND  INCAPACITIES  OF,  p  464.  on  wouoii. 

III.    RIGHTS  AND  INCAPACITIES  OF  THIRD  PARTIES  CON- 
NECTED WITH,  p.  469. 

*  Allen  b  derived  from  iheLaiin  word  alienus,  and  according  to  i(d  etytnologj,  signifiee 
0  perion  bom  uot  of  the  legiaoce  or  the  king;  Co.  Litt.  1286;  Lit.  Sect.  198;  Calvin'ieaM 
7  Co.  66;  and  if  the  party  be  born  in  a  place  not  then  aetneliy  poMeased  either  by  the  Icing 
himself  or  by  some  prince  snbject  to  him,  and  doing  him  homage,  bat  which,  after  the 
birth,  comes  within  his  legiance,  he  continoes  an  alien,  notwithstanding  the  change^  or  if 
the  king  of  England  make  a  conquest,  the  persona  there  born  are  his  subjects;  bat  if  it  bo 
roconqveredt  persons  l>orn  there  afterwards  are  aliens.  No  one  is  an  alien  whose  parents* 
at  the  time  of  their  birth,  are  under  the  actual  obedience  of  our  king,  and  whoso  place  of  birth 
is  within  his  dominions;  7  Co.  18;  Vaugh.  279;  and  thp  children  of  ambassadors,  born  of 
English  parents  in  a  place  out  of  the  king's  legiance,  were  not  alien  even  at  common  law; 
7  Co.  18,  a;  and  bj  the  stat.  25  Ed.  8,  it  is  declared  that  the  children  of  the  king,  wher- 
over  born,  may  inherit;  the  same  statute  enables  children  born  abroad  to  inherit,  il;  at  their  |  ^^3  | 
birth,  both  the  parents  are  within  the  king*s  allegiance,  and  their  mothers  pass  the  sea  with 
the  lieenee  of  their  husbands;  Cro.  Car.  601;  and  by  the  stmtnte  7  Ann.  e.  5,  s.  8,  it  is 
enacted,  that  the  children  of  all  natural  born  subjects,  born  out  of  the  allegiance  of  her 
majesty,  bar  heirs  and  aaccessors,  shall  be  deemed ,  judged,  and  taken  te  bo  natural  born 
•vbjects  of  this  kingdom,  to  all  inieoti.  constructions,  and  purposes  whatsoever.  By  the  7 
Ann.  c.  6,  s«  8,  the  above  clause  is  oonfirmed  with  the  following  proviso:  that  it  shall  not 
•iteod  to  any  children,  ao  as  to  make  them  nattnral  born  subjects  of  Great  Britain,  wboeO 
fathers,  at  the  time  of  the  birth  of  such  children  reapectively,  were  or  shall  be  attaintcrd  of 
high  treason,  by  judgment,  outlawry,  or  otherwise,  either  in  this  kingdom  or  in  Ireland,  6t 
whose  fkthen,  at  the  time  of  the  birth  of  such  children  respectively,  by  sny  taw  or  laws 
made  in  this  kingdom  or  in  Ireland,  were  or  shall  be  liable  to  the  penalties  of  high  treason 
or  felony,  in  case  of  their  returning  into  this  kingdom  or  into  Ireland  without  the  licence  of 
his  majesty,  his  heirs  or  successors,  or  any  of  his  majesty's  royal  predecessors, or  whose  fa- 
thers, at  the  time  of  the  birth  of  such  children  respectively,  were  or  shall  be  in  the  actual 
■ervico  of  any  foreign  prince  or  stste,  then  in  enmity  with  the  crown  of  England;  but  that 
all  such  children  are,  were,  and  shall  be  and  remain  in  the  same  state,  plight,  and  condition, 
to  all  intenta,  constructions,  and  purposes  H-hatsoever,  as  they  would  have  beisn  in  if  the  said 
act  of  the  7th  year  of  her  said  late  majesty's  reign,  or  this  present  act,  had  never  been  made; 
bvt  out  of  this  proviso  are  excepted  (other  than  the  children  of  such  persons  who  went  out 
to  Ireland  in  pursuance  of  the  articles  of  Limerick)  the  child  of  everv  such  person  before 
described,  who,  at  any  time  between  the  16ih  day  of  November,  1708,  and  the  25th  day 
of  March,  1781,  hath  come  into  Great  Britain  or  Ireland,  and  h<«th  continued  to  reside  in 
aoy  of  those  places  for  the  space  of  two  years,  and  during  such  residence  hath  professed  the 
protestaot  religion;  also  every  child  whose  father  came  into  Great  Britain  or  Ireland,  Ac. 
and  professed  the  protestant  religion,  and  died  there  between  the  times  aforesaid ;  also  every 
child  whose  father  continued  in  the  actual  posses/ion  or  receipt  of  the  rents  and  profits  of 
any  lands,  &e,  for  the  space  of  one  whole  year,  at  any  time  between  the  aforesaid  times» 
•r  bath  bona  fide,  and  for  valuable  consideration,  sold,  conveyed,  or  settled  any  lands,  he. 
in  Great  Britain  or  Ireland,  and  any  person  claiming  title  thereto  under  such  sale,  &e.  who 
bath  been  or  continued  in  the  actual  possession  or  receipt  ol  the  rents  and  profits  thereof, 
for  the  space  of  six  months,  between  the  times  sforesaid,  &c. 

By  the  18  Geo.  8,  c.  2i,  the  provisions  of  the  above  acts  are  extended  to  grandchildren, 
•till,  however,  adhering  to  the  paternal  line,  with  provisions  that  nothing  in  that  act  shall  be 
construed  to  aflfeet  aoy  of  the  limitations  or  restriotions  of  the  act  of  4  Geo.  2,  c.  21,  or  to 
repeal  or  alter  the  act  of  5  Geo.  1,  c?  27,  hereafter  mentioned,  or  to  repeal  or  alter  any  laW 
or  custom  concerning  aliens'  duty,  customs,  and  impositions,  or  to  csnse  any  privilege,  ex- 
emption, or  abatement,  relating  thereto,  in  favor  of  any  person  naturalized  by  virtue  Of  that 
act;  unless  snch  person  shall  come  into  this  realm,  and  there  inhabit  and  reside,  and  shall 
take  and  subscribe  the  oaths,  and  make,  repeat,  and  subscribe  the  declaration  appointed  by 
the  act  of  1  Geo.  1,  e.  18,  entitled,  "  An  Act  for  farther  Security,'*  ^c.  at  the  places  and 
timesandin  tho  manner  directed  by  that  act,  and  also  receive  the  sacrament  of  the  Lord's 
Sopper,  according  to  the  usage  of  the  church  of  England,  or  in  some  protestant  or  reformed 
congregation,  within  the  kingdom  of  Great  Britain,  within  three  months  before  his  taking 
the  oaths  in  the  said  act  mentioned »  and  shall*  at  tho  time  and  place  of  inch  oaths,  and  of 
making,  and  repeating,  and  subscribing  the  said  declaration,  produce  a  certificate  aigned  by 
the  person  administering  the  said  sacrament,  and  signed  by  two  credible  witnesses,  whereof 
an  entry  shall  be  made  of  record  in  the  court  and  courts  respectively,  wherein  snch  oaths 
shall  have  been  made  and  subscribed,  without  any  fee  or  reward.  And  it  is  further  provi- 
ded; that  no  person  shall  be  by  this  act  enabl»>d  to  defeat  any  estate,  right,  or  inleresf, 
which,  on  the  last  day  of  that  session,  shodld  be  had  or  vested  in  any  other  person,  or  to 
claim  or  demand  any  estate  or  interest  which  shall  hereafter  accrue,  so  as  snch  claim  or  de- 
mand shall  be  made  within  five  years  after  the  same  shall  accrue. 

By  Stat.  14  and  15  Hon.  8,  c.  4,  it  is  enacted,  that  if  an  English  subject  go  boyoad   the 
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If  an  alien  1.     WHO  ARE  CONSIDERED  AS. 

has  woe  by  CoLLiNGWooD  ▼.  Pace,  II.  T.  1669,  K.  B.  1  A'enL  4«. 

an  Eaghih       p^^.  jj^^j^^  q  j    j^  |g  withuul  qursiion  lha»  if  an  English  woman  go  bejond 

«n  m^iii  oot  ^^^  ^^^^^  ^^^  mtifiv  an  alien,  and*  have  issue  born  beyond  the  seas,    the  issue 

king's  legi  are  aliens,  for  the  wife  was  sub  potciioic  rin,  and  yet  the  issue  born  in  England 

ance  the  isshoald  inherit,  though  the  husband  be  an  alien.       Sec  Cro.  Car.  €02;   I    Sid. 

8o«fiballhe  193-   1  Vent.  421-8. 

aii«n  Tbo-  ij     RIGHTS  AND  INCAPACITIES  OF* 

tlnil  «b°*  J-     CoLLiNGwooD  T.  Pace,  U.  T.  1666,  C,  P.  1  Lev.  53;  S.  C.  1  Vent.  413. 
ject.  Upon  a  special  verdict,  found  in  an  action  on  ejectment,  it   appeared  that 

I  464  1  one  R.  an  ahen  Scot  before  the  union,  had  four  sons,  viz.  R.  N.  J.  and  G. 
A  devise  foveas,  and  (here  become  a  sworn  sabjecl  lo  soy  foreign  prince  or  state,  be  shill,  daring  bis 
the  heir  of  residence  abroad,  pay  socb  iinposiiions  as  aliens  do  with  a  proviso,  that  if  he  retams  aod 
an  alien  is  Ihres  here,  he  shall  be  resiored  to  bis  liberties  and  privileges.  By  siaiate  13  Goo.  2.  c.  t, 
void  unless  every  foreign  seaman  who  shall  have  served  during  the  time  of  war  on  bonfd  any  king's 
tbe>formbr  gbip,  or  any  trading  ^hip  ar  privateer  belonging  lo  sabjecis  of  <jreai  Britain  for  two  year*, 
has  been  na  pamoant  to  the  king's  proclamation,  shall  be  deemed  a  nataral  bom  snhjeci.  2.  By  stat. 
toralisedby  22  Geo.  2,  c.  43,  every  foreign  protestan*,  who  shall  serve  three  ye^n  on  board  any  ship 
act  of  pat  (fitted  ool  as  directed  by  the  6  Geo.  2,  c.  83,  or  t)y  «his  act)  employed  in  the  whale  fisbe>- 
liament;  ^y  in  the  Greenland  seas  or  Davis'  Streights,  and  who  sbAll  take  the  oaths,  &e.  conlained 
bav  if  an  al  |n  the  1  Geo.  I,  st.  2,  c.  13,  and  receive  th^  sacrament,  a^  appointed  by  this  act,  shall  be 
ien  has  two  deemed  a  nataral  born  snbjecl.  8.  Bot  this  act  excludes  these  who  are  excepted  by  the  7 
sons  bo#ta  Ann.  c.  6,  s.  3.  4.  And  both  these  acts  contain  the  same  exceptions  and  restrictions  as  iba 
in  England,  12  &  13  W.  8,  a.  2.  4.  By  stat.  13  Geo.  2,  c.  7.  as  amended  by  20  Geo.  2,  c.  44.  aH 
tho'  they  persons  oat  of  the  legiance  of  the  king,  upon  their  re^iiding  seven  years  in  any  of  the  Amer- 
cannot  in  |ean  colonies,  witboul  beinj;  absent  more  ihan  two  monthn  at  a  time,  and  upon  taking  ika 
herit  their  oaths  contained  in  1  Geo.  I.  stat.  2,  c.  13.  (or  if  qaakers  or  other  protestants,  who  con- 
father,  still  sciemioasly  scruple  the  taking  an  oath,  upon  their  making  KOch  declarations  or  affirmations 
one^may  io  to  the  same  effect  as  pre^ribed  by  8  Geo.  1 ,  c.  6.  befoie  the  chief  judge  or  other  judge  sf 
herii  iha  such  colony,  are  to  be  deemed  natural  born  snbjecis  of  Great  Britain.  5.  Bat  all  such  for- 
otber.  eign  prote^unls  (excepi  qoakers)  are  further  rt-quired  to  receive  the  sacrament  in  some  re- 

formed or  protestant  chnrch  in  Great  Britain,  or  in  some  one  of  the  colonies,  within  three 
nonihs    before  taking  such  oaths.    &c.  and  ai  the  time  of  taking  the  oaths,  lo  prodace  a 
certificate  thereof,  signed  by  the  person  adniiniislering  the  sacrament,  and  attesled  by  two 
witnesses.-   6»  And  with  respect  to  Je^vs,  they,  as  well  as  qnskcr?,  are  exampt  by  13  Geo. 
2v  c.  7,  s.  1,  from  taking  the  sacrament.     7.  A'nd  whenever  any  Jew  shall  present  himself 
toMakethe  0:2th  of  abjuration,  in  pareoance  of  this  act,  the  words  "upon  the  tme  faith  of  a 
christian."  shall  be  omitted.     8.  By  stat.  2  Geo.  3,  c.  25,  all  foreign  protestants  bcrving  in 
the   Royal  American  Regiment,  or  as  eneioccra  io  Amierica  for  two  yesrs,  w6o  shall  lake 
ihe  oaths  appointed  by  1  Geo.  1,  si.  2,  c.  13,  and  shall  at  the  time  produce  certificates  of 
their  having  received  the  sarrament  io  some  protestant  and  reformed  congiegation  uithia 
six  months  before,  shall  be  deemed  to  be  natural  subjects  of  Great  Britain.     9.  These  acts 
also  exclude  those  who  are  excepted  liy  stat.  7  Ann.  c.  5,  s.  3,  and  contain  the  same  re- 
siriclions  12  &  13  W.  8,  c.  2,  10.     But  hy  si.  13  Geo.  7,   c.  25.  every  person    that  shall 
become  a  natural  born  subject  by  virtue  of  the  13  Geo.  2,  e.  6,  or  8  Geo-  3,  c.  25  shall  be 
OM^iable  of  taking  and  holding  any  office  of  trust,  either  civil  or  military,  and  of  taking  any 
grant  of  land«,  &c.  from  the  crown,  except  otP.ccn  and  grants  wittiin  G.  B.  and  Ireland.     A 
V«ry  great  influx  of  foreigners  into  England  bftving  been  occa^ooed  in  the  years  1792  aad 
1793,  by  the  troubles  in  France,  certain  acts  were  passed    (slat.  33  Geo.  3,  e.  4,  and  84 
G.  c.  8,  43,  67,)  cooimuoly  called  the  alien  acts,  compelling  the  masters  of  sh'ps  arriving 
from  foreign  parts,  under  certain  penalties,  to  give  an  account  at  every  port  of  tlie  nomber 
and  names  of  every  foreigner  on  board  to  the  custom  house  officers,  appointing  justices  and 
others  to  grsnt  passports  to   such  aliens,  and  giving  the  king  power  to  restrain  and  to  send 
them  oat  of  the  kingdom  under  severe  penalties.    'The  same  acts  also  directed  an  accoant 
to  be  delivered  of  tbe  arms  of  aliens,  which  if  required,  are  to  be  delivered  up  and  aliens 
were  not  to  go  fiom  one  place  to  another  in  the  kingdom  wiibont  passports.     These  regula* 
tions  with  some  aherations,  were  continued  by  various  subsequent  stataies  during  the  war. 
And  now,  by  stat.  56  Geo.  3,  c.  86.  the  restrictions  on  aliens  which  were  to  have  ceased 
no  the  conclusion  of  a  general  peace,    have  been  further  continued,  a  measare  which  was 
justified  on  the  gronad  of  necessity,  but  which,  it  is  hoped,  will  be  suffered  to  expire  wtib- 
oat  renewal,  when  the  period  liiniled  for  its  duration  shall  arrive;  the  humanity  and  indul- 
gence towards  foreigners,  for  which  our  Inws  have  been  so  celebrated,  being  equally  beoor- 
able  to  the  nation  and  beneficisi  to  iia  best  interests. 

•  It  is  a  general  rule,  that  an  alien  cannot  lakn  by  act  ef  law  or  by  descent,  cartcsy, 
dower,  or  guardianship,  per  Hale,  Vent.  419;  7  Go.  26,  a;  but  yet,  if  a  woman  alien  msr- 
rtee  by  the  licence  of  the  king,  she  shall  be  endowed.  Ad  alien  has  capacity  to  take  lands 
in  fee  simple  by  purchase,  but  not  to  hold;  bence  an  a  covenant  to  stand  eeieed  an  use 
will  arise  for  an  alien;  Godb.  275;  thoagb  by  act  of  law,  as  by  descent;  be  cannot  take 
even  for  tbe  benefit  of  the  crown;  Calvin's  case,  7  Co.  245;  I  Vent.  417;  1  Dy.  2fc8,  b.  It 
would  seem,  however,  that  if  the  pnichase  is  made  with  tbe  king *8  lieaace  be  nay  hoM; 
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Tt.  bad  isaae  three  daughters,  now  living;  N.  had  issue  two  sons,  named  P.  and 
W.  still  alive;  J.  had  no  issue;  G.  the  lessor,  had  i^sue.  J.  being  seized  of 
the  lands  in  question,  devised  them  to  the  heir  of  JN.  and  his  heirs,  J.  and  R. 
being  before  naturalized  by  an  act  of  parliament,  which  enacted  "  that  they 
should  inherit  to  any  ancestor,  lineal  or  collateral,  as  fully  to  nil  intents  acrd 
purposes,  as  if  they  had  been  natural  subjects  born  in  LCngland  ''  J.  anil  his 
wife  died;  G.  died;  P.  the  eldest  son  of  N.  enters  as  heir  of  N.  claiming  by 
the  devise,  against  whom  the  lessor  brons^ht  an  ejectment,  as  son  and  heir  of  G. 
and  brother  and  heir  of  J.      On  argument  the  case  appeared  to  involve  two  ^  . 

questions;   1st.  If  the  devise  tothe-heirof  N.  is  good;  2d,  Whether  the  plain-    »•  J 

tiff  had  any  title,  or  whether  the  lands  should  escheat?  Which  involved  th« 
question,  whether,  if  J.  and  G.  being  aliens,  their  sons  could  be  heirs,  or  inherit 
loone  another,  being  naturalized  by  an  act  of  parliament? 

Per  Cur,  As  to  the  first  question,  we  are  all  of  opinion  that  the  devise  is  void 
on  two  grounds;  1st.  Because  N.  was  alive,  and  no  one  can  bo  heir  to  a  living 
person.  2d.  N.  being  an  alien,  cannot  have  an  heir  by  the  lawd  of  England, 
hence  the  defendant  ha^  no  title.  But  as  to  the  second  point  we  are  divided  in 
•pinion.  THe  case  was  adjourneil  into  tho  ExchequenChamber,  where  seven 
judges  against  three  held  that,  by  virtue  of  the  act  of  naturalization,  J«  and  G. 
were  inheritable  the  one  to  the  other,  and  so  the  lessor,  son  of  G.  was  inherit- 
able to  the  lands,  as  heir  of  G.  Held  also,  that  if  an  alien  has  two  sons  born 
in  England,  the  one  shall  inherit  the  other,  though  neither  of  them  could  in- 
herit to  the  father,  for  the  descent  between  them  is  immediate,  and  ihey  shall 
make  their  title  in  a  mort  d^ancesfor,  and  as  heir  to  the  brother,  without  men- 
tioning the  father. — Judgment  for  the  plaintiff.  See  2  Mod.  291 ;  2  Lev.  233; 
Vaughn.  274;  Hob.  29;  2  Jones,  99;  2  Danv,  616;  I  Sid.  192;  2  id.  23;  I  [  466,] 
Keb.^;  1  Vent.  413;  Hard.  221;  Cm.  Jac.  539;  Noy.  159;  2  Hawk,  P. 
C  64«;  «  Rol.  Rep.  92;  Palmer,  13;  Godb.  279. 
2.     Paget  v.  Voscius,  E.  T.  1676,  K.  B.  2  Lev.  19! ;  S.  C.  1  Vent.  325;  2 

Mo<L  224;  S.  C.  2  Jones,  73;  S.  C.  3  Keb.  638;  S.  C.  3  Danv.  Ab.  171.       An  alion 
Upon  a  special  verdict,  it  was  found  at  a  trial  at  bar,  in  an  action  of  eject- ''^^^"^  *• 
ment,  that  Dr.  Voscius,  the  defendant,  being  an  alien,  and  a  subject  of  the  J^^*  in* Hot 
states  of  Holland,  had  been  deprived  of  his  pension  there  by  public  authority;  i,^^^  ^qIqh 
(hat  he  had  af  erwards  come  to  England,  and  contracted  a  great  friendship  with  tarily 
Dr.  Brown,  a  prel^endary  of  Windsor;  that  a  war  afterwards  broke  out  between  longht  ref 
£ngland  and  Holland,  and  the  king  issued  a  proclamation  of  war,  declaring  |°K^  inEng 
the  Dutch  to  be  alien  enemies.    Dr.  Brown  being  seised  of  the  lands  in  ques-.*"  .•  *"    - 
4ion,  made  his  will,  containing  these  words,  infer  aliay  viz.   ^*  Itom.  I  give  all  tracted  an 
my  manor  of  S.  with  all  my  freehold  and  copyhold  lands,  k.c.  to  my  dear  friend  intimacy 
*Dr.  Isaac  Voscius,  during  his  exile  from  his  own  native  country;  but  if  it  please  with  one  A. 
God  lo  restore  him  to  his  country,  or  lake  him  out  of  this  life,  then  I  give  the  be  made  a 
same,  immediately  after  such  restoration  or  death,  to  Mrs.  Abigail  Haverring- J?^*'*  *V^ 
ham  for  ever."     A  peace  was  afterwards  conclttded  between   England   '^tid  i^j^  ^j^ji^ 
Holland,  whereby  all  intercourse  of  trade  between  the   two  nations  became  fVom  hit 
lawful;  but  Dr.  Voscius  waq  not  recalled  by  the  States,  nor  were  their   any  own  coan 
concessions  made  to  him,  but  his  pension  was  disposed  of  and  given  to  another,  try,"  with 
It  was  also  fonnd  that  the  Doctor  might  return  to  his  own  country  when  ho  ■  '«»n.»*«*io« 
pleased,  but  that  he  still  confinued  in  Enirland.       The  question  was,   ^'hethcr  J* ^V  rwrtor 
he  or  the  lessor  of  the  plaintiff,    Mrs.    Haverringham,   had  the  better  title.  ^^  (q  \^\^ 
Per  Cur..  .We  are  of  opinion  that  the  estate  continues  in  the  defendant  by  thiscoantrjr  or 
.limitation  until  he  is  restored  to  his  pension,  or  some  competent  way  of  livelt-diea.'*Held 
hood  is  aflbrded  him,  different  from  what  he  possessed  at  the  time  of  the  devise;  *•'»  *****  *^ 

14  H.4,  e.  2t).    Aa  io  parchase  in  llie  name  of  a  trvntec,  nee  Sty.  20;  At.  1 4;  1  Rot.  Ab.  ^^4;      •  feconk 
and  atao  13  6.  8,  c.  14,  wliich  Bnatjlea  ali^sna  to  lend  money  on  lands,  4rc.  in  the  We^tln-  |     ^i^^^  :. 
dies.     Tho  disability  of  an  alien  to  hold  freeholds  or  chattels  renl  for  his  own  benefit  is  not  J^^^^^  |q 
to  be  considered  as  a  penalty  or  forfiMiure,  bat  ii  ari«<es  merely  from  the  policy  of  the  law,  |^>^'^  whilst 
mnd  therefore  it  has  been  adjudtfed  thnt  he  Ciinnot  demar  to  a  bill  of  discovery  of  any  cir-  ^^  remain 
cuipstances  neceasiry  to  eslnhlish    he  fant;   5  P»r.  PI.  91 ;  4  Vet.  286.     Foreigners  uonfracl- ^j  -^^  ijjj^ 
ing  in  this  coaniry  are  bound  by  the  laws  of  it;  Andree  v.  FIcther,  2  T.  R.    161 ;  and  are  Qonmry. 

en  titled  to  equal  jastice,  bat  a«t  to  greater  indalgeaee  in  oor  coartt  than  a  sobject;  'Dack- 

w.»r  tb  Y.  Tackar,  2  Taant.  7. 
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and  as  it  does  not  appear  that  there  Is  aity  alteration  in  hia  conditioDy  or  any 

expectation  of  a  pension  from  the  States,  more  than  be  had  at  the  time  of  the 

deyiae,  judgment  must  be  entered  for  the  defendant. 

S.  WiLMOTT  V,  Nixon,  II.  T.  1667-8,  K.  B.  2  Keb.  464;  SL  C.  1  Lev.  262. 
Cmewill  Id  case  the  plaintiHT  declared  that  in  Derby  there  is  a  custom  that  every 
not  Ilea  butcher  in  D.  having  served  an  apprenticeship  for  seven  years,  may  use  that 
gaiMta  for  ^^^^^  without  damages  of  another,  or  from  another,  that  defendant  not  being  a 
Tnc^a'trade'  ^r^^'^^'i)  ^^^  having  served  an  apprenticeship,  sold  flesh  in  D.  on,  &c.  not  be- 
ia  a  markst  ing  a  market  day,  whereby  the  plaintiff  could  not  sell  so  much  as  he  otherwise 
tawn,  not  might,  to  his  damage,  &c.  To  nbich  ihe  defendant  demurred,  assigning  for 
being  qaaii  cause,  1st,  That  the  custom  is  not  laid  positively  in  fact,  that  he  did  use,  but 
fiod,  volen  ^^^jj  potentially,  thai  he  might  use,  22  Ed.  4.  2d.  THere  is  no  bye-law  to  rc- 
j^*[*?^'"  strain  foreigners  from  selling;  and  without  a  custom  or  bye-law,  any  foreigner 
law  to  ef  ™^y  ^^^^  ^^  market  towns,  except  on  the  market-days.  3d,  That  he  eold  flesh 
feet.  is  not  sufficient,  for  it  may  be  a  lK)rse  or  a  dog.     And  of  this  opinion  was  the 

r  ARi  1  ^^^^^  therefore  the  defendant  had  judgment. 

L  ^*>'    I  4.     PiLKiNGTo.vv.  Peach,  M.  T.  1679,  K.  B.  2  Show,  135. 

If  an  alien  In  an  action  of  assumpsit  upon  a  quantum  meruit  for  use  and  occupation  of  a 
artificer  in  house  j  on  non  asawnpait  pleaded,  a  special  verdict  was  found,  that  the  defend- 
habit  a  ^^^  ^^^  ^^  alien  artificer,  (the  3^2  Hen.  8,  c.  16,  §  13,  having  made  leases  te 
cd  to  him  ^^^"^  void)  and  an  indenture  of  lease  by  the  plaintiff  to  the  defendant  for  the 
for  a  year,^^^®  mentioned  in  the  declaration,  and  that  there  was  no  special  promise  ba- 
the lenor  side  Ihe  indenture  of  lease,  and  if,  Sec.  The  question  was  whether  a  tju^inlnm 
eanoothavem«rta<  lies  in  this  case?  Per  Cur.  The  intent  of  ihe  statute  was,  that  no  alien 
an  action  artificer  should  have  a  permanent  estate,  and  also  that  they  should  not  exercise 
4K;cvDiiiion  ^"^  trade  in  this  country,  and  this  statute  making  void  all  leases  of  houses  to 
aince  the  'them,  was  thought  the  most  effectual  means,  and  the  quantum meruiiwiW  evade 
S2H.8.  renthe  statute  if  good.  But  there  are  other  modes  of  evading  it,  by  making  an 
dert  the  agreement  for  so  long  as  the  parties  pleas,  at  the  rate  of  so  much  per  annum, 
leate  void;  and  assumpsit  will  lie  thereon.  The  Court,  however,  seemed  to  be  of  opinion 
Id  It       ^^*^  ^  contract  which  amounts  to  a  lease  is  void  bv  the  statute.    See  1  Sannd. 

howe  by  ^»  °i  ^  ^^^'  *^'  i  ^  ^^«^-  '^"^i  ^  ^»'^'  ^^5  ^  Saund.  62;  3  Mod.  94;  Lord 
theyearbyRAyn>-^83;  Danv.  321;  1  Keb.  116;  Wood f  94;  Com.  Landlord  and  Tea- 
parol,  he     ant,  50. 

may  bring  5.     BaiDGHAM  v.  Frontee,  H.  T.  1684,  K.  B.  3  Mod.  94. 

an  action  Jq  j^^^i  qh  (^otid  for  perfornuinces  of  covenants  in  a  lease  of  a  house  lor  a 
occopatloii.  ^®"'^®*"  ^^^^  ^^  years  rendering  rent,  &c.  the  breach  assigned  was,  that  there 
But  where  ^^^  ^^^-  ^^^^  ■"  arrear.  The  defendant  pleaded  the  statute  of  32  Hen.  8,  e. 
thitfstatote  16,  ^  13,  that  all  leases  of  dwelling-houses  or  shops  made  to  any  stranger  or 
wag  plead  alien  artificer  shall  be  void,  and  set  forth  that  he  was  a  vintner,  and  an  alien 
ed  by  a  artificer;  to  which  the  plaintiff  demurred.  Fer  Cur.  This  statute  refers  to  aa- 
wiia"a*iiTl  ^"^  of  4  Rich.  2,  c.  9,   which  prohibits  alien  artificers  from  exercising  any 

ien,  the  handicraft  in  England,  unless  as  a  servant  to  a  subject  skillful  in  the  same  art, 
Coortheld  upon  pain  of  forfeiting  his  goods;  so  that  it  is  plain  that  such  who  used  any 
him  not  to  art  or  manual  occupation  were  restrained  from  using  it  here  to  the  prejudice  of 
he  an  artifi  the  king's  subjects.  Now  the  mystery  of  a  vintner  chiefly  consists  in  mingling 
^^''  of  wines,  and  that  is  not  properly  an  art,  but  a  fraud. — Judgment  for  plaintiflT. 

See 2  Stra.  1082;  1  Saund.  8;  9  Mod.  104;  2  Show,  135;  1  Lord  Raym.  283; 

10  Mod.  91;   1  Sid.  309. 
g^^     ^  6.     Rogers  v.  Arthur,  E.  T.  !692,  K.  B.  3  Salk,  29. 

lease  to  an  "^^  common  law,  a  lease  made  to  an  alien  artificer,  either  of  a  house  or  shop, 
alien  artifi  ^^  go^d  between  the  parties,  but  forfeitable  to  the  king;  hut  now  if  a  shop  is 
cer  ii  forfeit  let  to  an  alien  artificer,  the  lease  is  void  by  the  statute  32>H.  8;  and  if  tbeles- 
able  to  the  sor  brings  an  action  of  debt  for  rent,  the  lessee  may  plead  this  act  in  bar  to  the 
king.  action;  biit  if  a  house  or  shop  is  let  to  an  alien  gentleman,  the  lease  is  not  void 

[  468  1    within  that  statute,  neither  is  it  pleadable  in  bar  to  an  action. 
In  apteaof  ''•     J^^f^s  v.   Lkvemere,  M.  T.  1666,  K.  B.  1  Saund.  5;  S.  C.  Sid.  308. 
the  tiatote       An  action  of  debt   was  brought  upon  nn  obligation;    and   upon  oyer  de» 
8f  0.  9  it  manded  of  the  condition,  it  was  granted,  and  it  referred  to  indentures,  which 
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were  recited  rn  hcsc  verba;  the  iodentures  were  upon  a  lease  of  a  hou96  ins^emB  ne 
Westminster,  reserving  rent  with  covenants,  4rc. ;  the  defendant  pleaded  32  H.  ce«foi7  to 
8.  c.  6.  and  that  he  was  nn  alien,  &c.  and  so  would  avoid  the  lease  and  the  fiT^'jJ^lg 
rent,  and  the  security;  several  exceptions  were  taken  to  the  plea:    1st.  He^^^i^,,,-,, 
had  said  where  be  is  an  artificer;  but  this  was  overruled,  for  it  is  a  personal  ed  was  a 
quality,  and  shall  follow  the  person,  and  is  universal.     2d.  The  defendant  dwelling 
ought  to  have  set  forth  and   pleaded   the  indenture;  but;     Per  Cur,    Since 'i^Q*^  ^^^ 
the  plaintiff  has  brought  it  into  court,  as  must  be  intended,  it  is  sufficiently  set      I*' 
forth,  the  defendant  may  plead  upon  it  without  setting  it  forth  again.    3d.  The 
plea  18  that  indeniura prcedicla  eacua  exislit^  and  this  was   likewise  overruled; 
for  the  law  is,  that  the  indentures  and  bond  make  but  ene  security;  and  if  the 
covenant  be  released  before  breach,  the  bond  will  signify  nothing.     4th.  This 
appears  to  be  a  messuage  or  tenement,  but  he  has  not  averred  it  to  be  a  man- 
sion-house or  shop,  according  to  the  statute, <>iind  upon  this  point  the  Court 
was  at  first  divided.     Keyler,  J.  held  that  ^nessuagium  is  inansuniy  ei  quod  dare 
constat  nan  debet  verijicare.     Morton,  J.  Though  messuagium  be  a  word  of 
art,  and  may  be  applied  to  other  things  in  a  large   sense,   as  to   a  barn, 
chappel,  4rc.  yet  in  propriety  it  is  a  mansion-house,  and  shall  be  intended 
so.     Twisden  and  Windham,  J.  That  it  ought  to  have  averred;  for  he  must 
bring  himself  precisely  within  the  nfatute,  especially  in  such  a  case  as  this, 
where  he  would  avoid  his  own  contract.     But  afterwards  the  defendant  had 
judgment. 

8.  The  King  r.  THE  Inhabitants  of  £asbourne,T.  T.1603,K.B.4£ast,l03.  An  alien 
A  question  arose  in  this  case  whether  a  foreigner  could  gain  a  settlement  amy  is  enti 

in  this  country.     It  appeared  that  Anne  Borchert  had  been  removed  from  the  ^^^  to  a  set 
parish  of  Seaford  to  the  parish  of  Eastbourne;  that  her  maiden  settlement  ^'^^s  j^"!?"\"s 
m  Eastbourne;  that  about  seven  years  ago  she  married  one  John  Borchert,  a  ^  i4Car.2 
German,  at  the  time  an  alien  amy;  that  the  said  John  Borchert,  was  at  thoc.  12.  from 
time  of  the  removal  resident  in  a  house  in  Seaford  of  above  the  value  of  102.  the  Tact  of 
which  he  had  rented  for  two  years,  carrying  on  the  trade  of  a  baker;  and  that  ^}*  occapa* 
the  8e.ssioB  on  appeal  had   confirmed  the  order,  subject  to  the  opinion  of  the  <i<>"<'f " 
Court  upon  the  above  facts.     Per  Cur,  The  statute  32  Hen.  8.  c.  lO.  makes  J^*).7^*'J^* 
leases  of  dwelling-houses  or  shops  granted  to  any  stranger  artificer  void;  but  if  year  for  4Q 
An  alien  amy  occupies  a  dwelling-house,   under  an  agreement  not  amounting  days. 
to  a  lease  of  the  yearly  value  of  10?.  for  forty  days,  he  gains  a  settlement  under 
the  Stat.  13  &  14  Car.  2.  c    12.     It  has  been  urged  that  as  no  obligation  to 
maintain  poor  foreigners  existed  anterior  to  the  passing  of  the  statutes,  pointing 
out  the  different  methods  of  acquiring  settlements,  they  are  not  included  in  the    [  469  ] 
statuary  regulations  which  were  thereby  introduced;  but  the  law  of  humanity 
is  anterior  to  all  positive  laws,  and  obliges  us  to  afford  relief.     Besides,  the 
object  of  these  acts  was  only  to  specify  how  and  in  what  manner  the  burden 
of  supporting  the  poor  should  be  borne. — Orders   quashed.     See  1  Sessions 
Cases,  97;  3  Burn's  Justice,  tit.  Poor  (Overseers),  ^  I ;  1  Saund.  8;  2  Show. 
235;  13  &  14  Car.  2.  c,  12;3W,3.  c.  II;   1  Ed.  6.  c.  §  13;  3iS-4Ed.  6.  c. 
16.^16;2&3  Ann.  c.  6.  rp. 

9,  Strithorst  v.  Grjeme,  esq.  jM.  T.  1770,  C.P.  3  Wils.  145.  S.C.  2  B1.723.  ^f  nmlla 
To  an   action  of  assumpsit,  plea  non  assumpsit  infra  9ex  annos;  replication,  tions  does 

that  he  the  plaintiff  was  abroad  at  the  time  of  making  of  the  promises,  and  that  not  com 
he  hath  ever  since  been,  and  still  is,  abroad.     Demurrer  and  joinder  therein.  ™«aee  a 

Per  Cur,  If  the  plaintiff  is  a  foreigner,  and  doth  not  come  to  England  in  fifty  ^"^?*J.i 
'years,  he  still  hath  six  years  after  his  coming  to  England  to  bring  the  action,  .vrho"ii  afor 
and  if  he  never  comes  to  England  himself,  he  has  always  a  right  of  action  eigner  an 
while  he  lives  abroad,  and  so  have  his  executors  or  administrators  after  his  til  he  comes 
death.     Vide  post.  Limitations,  statute  of.  iato  this 

III.  RIGHTS  AND  INCAPACITIES  OF  THIRD  PARTIES  CON-'"'™- 

NECTED  WITH?.  .      ,.     . 

1.  Rex  V.  Fkrdinand  de  Mierbe,  T.  T,  1771,  K.  B.  6  Burr.  2785.         n^"  el'brVu 

Upon  an  indictment  against  the  defendant  for  refusing  to  take  upon   himself  as  a  co^ca 
the  office  of  constable,  to  which  he  had  been  duly  elected,  the  question  was.  ble. 
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whether  he  could  be  chosen  to  that  otiice,  being  a  foreigner  naturalized  by  h 

private  act  of  parliament.     It  came  before  tbe  Court  upon  a  special  verdict, 

and  was  twice  argued;  aAer  the  second  argument,  Per  Cur.  We  are  of  opin^ 

ion  that  as  the  office  of  constable  is  clearly  a  civil  office  of  trust,  and  the  legi»- 

lature  having  expressly  incapacitated  naturalized  foreigners  irom  taking  any 

«ivil  office  of  trust  generally  and  without  exception,  it  is  not  in  the  power  of  tbt 

Court  to  make  an  exception  which  the  legislature  have  not  in  the  present  case 

thought  fit  to  introduce. — ^Judgment  for  the  defendant.  See  12  &  13  W.  3.  c. 

2*  1  Geo  1.  c  4'  I  Geo.  2.  c.  3. 

•n**tlitn  by    '    ^'  ^ok\x  d^m,  Duroure  v.*  Jonrs,  T.  T.  1791,  K.  B.  4  T.  R.300. 

an  English       "^^^  mother  of  the  plaintiff  was  a 'natural  horn  subject  of  this  kingdom,  hii 

woman,      father  an  alien,  and  he  himself  was  born  abroad.     On  tbe  question  whether 

boro  oat  or  he  could  inherit  to  his  mother  here,  it  was  argued  that  as  the  statute  25  £dw. 

the  king's  3^  gj  g^  g^y^  i\^q  ^jght  of  inheritance  to  those  whose  fathers  and  mothers  were 

Allegiance    iJ^gQ  g^^ects  of  the  king,  and  several  determinations  had  held  those  withia 

jta5]9  to  hi,  it  whose  fathers  only  were  so,  the  statute  must  betaken  declaratircly;  but 

mother        Per  Cur.     We  entertain  a  difierent   opinion.     The   wife  of  a  subject  is  nA 

fiere.  pptestate  vtri,  and  so  under  the  allegiance  of  the  king;  but  an  alien  the  husband 

I   470  ]  of  a  natural  born  subject  cannot   be  so  considered,  and  this  agrees  with  the 

Ad  alien  res  subsequent  statutes. — Judgment  for  tbe  defendant.     See  7  Ann.  5.   10  Ann. 

^""* '".      c.  6;  4  Geo.  2.  c.  21 ;  3  Geo.  3.   c.  21 ;  25  Edw.  3;  I  Bac.  Abr.  77;  CoUing- 

eiuted  3.  Michelotte  v.  Dillon,  H.  T.  1798,  K.  K.  2  Esp.  N.  P.  C.  621. 

from  Boing  In  answer  to  an  action  by  the  plaintiff  against  the  defendant  on  a  promisso- 
hereby  the  ry  note  made  in  1785,  for  the  payment  of  a  certain  number  of  livres;  it  was 
alien  bill,  contended  that  under  the  alien  bill  34  Geo.  3.  c.  9.  the  plaintiff  was  not  entitled 
The  defend  jq  recover,  since  the  note  was  given  in  Paris,  and  the  plaintifi  had  merely  come 
ant  having  ^^^^  -^^  order  to  sue  on  the  bill,  and  with  the  express  intention  of  retiirnifig. 
to  an\gree  ^^^  Ijord  Kenyon,  C.  J.  I  am  of  opinion  that  the  7th  section  of  the  above 
ment  with  Statute  is  a  sufficient  answer  to  that  objection;  for  if  a  more  extensive  constnic- 
the  plaintiff  tion  was  put  on  the  act  of  parliament  it  would  be  unjust,  for  the  party  might  be 
Abroad,  the  deprived  of  suing,  «s  the  statute  of  limitations  would  attach. — Verdict  for  ths 
j^."«'         plaintiff. 

iey  in"«^°  ^'  Sinclair  v.  Charles  Phillipe  Monsieur  de  France,  H.  T.  1801,  C.  P, 
«eqaence  ef  2  B.  ^  P.  363. 

the  agree  The  defendant  had  been  holdcn  to  bail  upon  an  affidavit  to  the  following 
ment,  and  eHecl:  <'  That  the  defendant  was  indebted  to  the  plaintiff  for  money  had  and 
adjaated  received,  to  and  for  the  use  and  on  the  account  of  the  said  plaintiff,  and  for 
conntala  "™""®y  by  the  said  plaintiff  paid,  laid  out  and  expended,  tent  and  advanced  ia 
thiacoantrv^"S'^"^>  ^^  ^^^  ^^*^  ^^®  "^^  ^^^  ^^  account  of  the  said  dlifendant,  &c.  and 
and  the  de  upon  an  account  stated  in  England.'*  A  rule  nisi  was  obtained  to  discharge 
fendant  ac  the  defendant  out  of  custody  on  entering  a  common  appearance,  oirihe  ground 
^nowt'edg  that  he  was  a  foreigner  resident  in  this  kingdom,  who  had  quitted^ tiii  own 
*  ,.'j  country  in  consequence  of  the  French  revolution,  and  was  therefore  protehed 
bb  prtii  *>y  38  Geo.  3.  c.  60.  ^  9.  Ptr  Cur.  The  money  is  said  to  have  been  paid 
lege  ai  an  in  England,  but  the  contract  for  the  loan  appears  to  be  abroad.  The 
alien  from  debt  in  the  eye  of  the  law,  therefore,  arises  on  the  continent,  and  is  not  al- 
aireai,  nn  tered  by  the  locality  of  the  expenditure.  And  notwithstanding  the  transae- 
^*' ^®  ^- *•  tions  and  adjustments  subsequent  to  the  original  agreement,  the  debt  slitt 
Th  ffiH  '^®'"'^^'^'  ^  ^^^^  within  the  the  meaning  of  the  statute.  An  honourable  acknowl- 
^t  «taUnc  ®*^[?'"®"*  made  in  England  of  a  debt  contracted  abroad,  will  change  the  prop- 
thatiho  de  ^^^Y  ^'  Persons  in  the  defendant's  situation;  but  if  the  evidence  they  themselyea 
fendant  afforded  were  to  effect  their  persons  also,  and  deprive  them  of  the  protection 
wai  indebt  afforded  by  parliament,  the  intention  of  the  legislature  would  be  complete- 
ed  to  the  \y  defeated.— Rule  absolute.  See  41  Geo.  3.  c.  106;  42  Geo.  3.  c.  92.^1; 
plainiiff  for43  Geo.  3.  c.  156.  §  1 ;  55  Geo.  3.  c.  54.  §  I ;  6fi  Geo.  3.  c.  86.  ^  19;  58  Geo. 

land,  and    appors  that  this  protection  from  arrest  is  continued  for  two  years  from  June , 

an  aecooat  1824. 

stated  ia  this  conntry,  wai  held  to  be  invalidated  by  a  diMlosare  of  tho  above  circainataacei< 
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5.     PfiTBR  Mquer's  case,  1758,  Fost,  G.  L.  188,  n.  [  471  ] 

A  French  prisoner  of  war  being  indicted  for  prirately  stealing  in  the  shop 
of  a  goldsmith  and  jewelry  a  diamond  ring;  which  by  statute  10  4r  1 1  W.  3,  ^f"*^;  An 
c.  23,  is  an  offence  punishable  with  death;  the  judge  who  tried  him  thought  it*  'n" |,'*i,"ie^ 
improper  to  proceed  capitally  upon  a  local  regulation,  and   therefore  advised  camtdliy  an 
the  jury  to  acquit  him  of  the  circumstance  of  j>tcaliog  in  the  shop,  and  to  find  der  local  en 
him  guilty  of  simple  larceny,  to  the  value  laid  in  the  indictment.  acnDents.* 

6.     I>ERR7  v.  THE  DUCHESS  OF  Maza.rinb,  H.  T.  1690,  K.  B.  1  Ld.  Raym. 

147;  S.  C.  Comb.  402;  S.  C.  I  Salk.  116. 
To  an  action  of  assumpsit  for  wages  and  money  lent^  the  defendant  pleaded  '^^^  ^if® 
coverture,  and  issue  thereon.      Cogent  evidence  was  produced  al  the  trial,  ^'■"■"®°' 
that  the  defendant's  husband  was  alive  in  France;  the  jury-found  a  verdict  for  '^^^  n*der 
the  plaintifiT  because  the  Duchess  had  lived  in  this  country  for  ^0  years  as  a  the  proiec 
feme  solej  and  had  contracted  continually  as  such  and  her.  husband  was  an  alien  tion  of  this 
enemy.     On^  motion  to  set  aside  the  verdict  on  the  supposition  that  it  was  a-Kovormeni 
gainst  evidence,  and  contrary  to  law,  as  a/eme  covert  could  not  be  sued  assole  »  <^l>>rg6a 
for  debts  and  contracts,  without  a  divorce  and  alimony,  though  the  husband  ^  *o/e.t 
might  be  a  foreigner. 

Sed  per  HoU,  C.  J.  When  the  husband  is  an  alien,  and  under  an  absolute 
disability  to  come  and  live  here,  the  law  perhaps  will  make  the  wife  of  such  a 
husband  chargeable  as  si  feme  sole  for  her  debts  and  contracts,  for  this  case, 
does  not  differ  from  the  case  of  Lady  Belknap  and  Lady  Weyland,  cited 
Co.  Lit.  ll'J,  b;  132,  1;  Roll.  Rep.  400;  who  were  allowed  to  be  able  to  i  470  1 
sue  and  be  sued  on  the  abjuration  or  banishment  of  their  husbands,  ns  if  they 
had  been  sole. — Judgment  for  plaintiff.  Vide  post,  tit.  Baron  and  Feme;  and 
Walford  v.  Duchess  de  Pienne,  2  Esp.  554;  Franks  v.  Same,  id.  587;  Kay  v. 
Same,  3  Camp.  143;  De  G«illon  v.  Victore  Harrell  L'Aigle,  I  B.  &.  P.  357; 
Marsh  v.  Hutchinson,  ^  B.  &  P.  2*26;  Farrerv.  Co-untess  of  Granard,  1  N. 
R.  80, 

^lizn  ISntms  t 

L  WHO  ARE,  OR  WHO  ARE  NOT  CONSIDERED  AS,  p.  472. 
H.   RIGHTS  AND  DISABILITIES  OF,  p.  476.  ABi.hi.fr 

IH.  OF    THE    PLEADliNGS    AJND    EVIDENCE   CONNECTEDsobjeci  will 

WITH,  p,  48-2.  b«  deemed 

L  WHO  ARK,  OR  Wlltf  ARE  NOT,  CONSIDERED  AS.         "n  alien  ei» 
1.  O'Meally  v.  Wilson  and  another,  M.  T.  1808,  K.  B.  N.  P.  1  Camp.  482.  *i"fde  ,nd 
The   defendants,  to  a  scire  facias  against  them  as  the  bail  of  N.  pleaded,  ^.^^^  qq 
1st  ..That  plaintif}^  before  and  at  the  time  of  exhibiting  his  bill  against  N.  was  trade  ia  a 

*  This  distinction  regarding  capital  paniflh«nent8  appears  nntenable  and  inconntstent  with  Hireign 
the  providiuRs  ofstat.  32  Hen.  8,  c.  16,  §9   that  every  alien  coming  inio  the  king's domin- c<^B°try  al 
ionri  shnil  he  boaaden  hy  and  unto  the  laws  and  statutes  of  ihia  realm,"  and  irreconctleable  )!^"'  ^.    , 
with  the  role  that  an  alien  whilst  here  it  generally  snbj/ect  to  oor  Liws,  and  owes  a  loeaVand  ^*  oritain« 
temporary  allegiance  to  the  savereign  by  whoso  aathority  those  laws  are  administered*  and 
by  whom  bi^t  person  and  property  are  protected;  consequently  if  during  such  residence  he 
commit  an  offence  which  in  the  case  of  a  natural  born  subject  would  aiiionnt  to  treason,  he 
may  he  dealt  with  as  a  traitor,  and  this  whether  hiH sovereign  be  in  amity  or  at  enmity  with 
as.     The  doctrine  of  Lord  Coke,  that  an  alien  enemy  cnnnot  be  guilty  of  treason,  most  be 
taken  with  this  rentriciion^  namely,  where  he  invades  this  country,  and  is  taken  in  war,  in 
which  ease  indeed  he  is  not  punishable  at  all,  according  to  the  course  or  by  the  roles  of  the 
municipal  insiiiuiions,  but  in  to  bo  dealt  with  according  to  the  I9W  of  nations  in  military  af- 
fairs.    See  I  Mnvvk,  P.  C.  17;  Hob.  271;  3  Inst.  4,  5.     A  resident  alien  it  hath  been  ad- 
judged is  entitled  to  the  benefit  of  a  general  pard^in;  but  if  he  is  not  in  the  kingdom  at  the 
time  of  promulgation  of  the  pardon  he  is  not  within  the  benefit  of  it,  for  bo  is  bo  otherwise 
a  subject  hot  by  his  re.sidence  here.     Coorteen*s  ca!«e,  fTob.,270. 

t  There  U  a  great  difference  between  the  cases  ofnn  Englishman  residing  abroad,  leav- 
ing his  wife  in  this  country,  and  of  a  foreigner  fo  doing.  The  former  may  be  compelled  to 
return  at  any  time  by  iho  king*ti  privy  seal.  There  is  not  any  C(i.«e  in  which  the  wife  has 
l)«en  holden  liable,  the  husband  being  an  Englishman.  Per  Heath,  J.  in  Marsh  v.  Hoicb- 
insoo.  See  also  Parrer  v.  Cnontcss  of  Granard,  1  Bos.  A;  Pol.  N.  R.  SO:  where  Heath,  J. 
said,  the  case  of  Do  GaMIon  v.  L'Aigle  proceeded  much  upon  the  fact  of  the  defendant's 
husband  being  a  foreigner. 

t  An  alien  enemy  is  defined  to  be  *'a  subject  to  one  that  is  an  enemy  to  the  king,"  Co. 
Lit.  1*296;  or  onder  the  allegiance  of  a  state  at  war  ^  ith  England.  See  Sperenborg  ▼.  Ban- 
BBtyoe  1  B.  &  P.  163. 
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and  is  dn  alien  enemy  under  the  government  of  France;  and  further  (hat  a 

war  had  been  and  is  carried   on,  by  the  government  of  France,  against  this 

realm;  2d.  That  the  plaintiff  is  a  subject  of  France,  residing  and  carrying  on 

trade  ns  a  subject  there;  3d.  The   same  as  the  last,  except  adding  that  the 

plaintiff  adheres  to  the  government  in  that  country.     The  evidence  disclosed 

that  the  plaintiff  lived  in  France  for  many  years,  and  still  resides  at  Paris; 

but  that  he  represented  Ireland^o  be  his  native  country.    This  conduct  it  was 

A  British     contended  clearly  made  him  an  alien  enemy.     Per  Lord  Ellenborough,  C.  J. 

born  sob     If  the  plaintiff  is  an  Irishman  by  birth,  and  voluntarily  resides  and  carries  oa 

i^i^omi    trade  in  France,  the  defendants  are  clearly  entitled  to  a  verdict;  since  it  is  a 

ciled  iQ  a    geueriii  rule  that  if  a  British  subject  resides  in  an  enemy's  country,  without 

conntry  is   being  detained  as  a  prisoner  of  war,  he  is  incapacitated  from  suine  here. 

not  prevent 2.     Bell  v.  Reid,  and  Bell  v.  Buller,  T.  T.  1813,  K.  B.  I  M.  &  S.  726; 

ed  from  Ira  S.  P.  Marryatt  v.  Wilson,  E.  T.  1799,  C.  P.  I  B.  &  P.  430. 

ding  with  a      p^^   Cfir.     From  the  uniform  current  of  authorities  it  is  an  established 

country  in  principle,  that  a  natural  born  subject  domiciled  in  a  neutral  coimtry,  may,  in 

this*  respect  of  such  his  domicile,  be  entitled  to  enjoy  the  commercial  benefits  and 

f  473   I    privileges  accruing  to  the  inhabitants  of  that  country,  and  be  exempt  from  the 

Or  does  the  disabiliiies  and  restraints  attaching  on  a  natural  born  subject  of  this  country. 

oecnpaiion  Whether,  however,  the  effect  produced  by  these  decisions  is  of  is  not  ffaught 

of  a  coon    ^^iih  political  danger  and  inconvenience*,  so  as  to  require  certain  nfodifications 

try  by  one  ^^^  restrictions  which  do  not  at  present  exist,  is  perhaps  n  question  well  wor« 

of  two  bel  .,      ^,        ..      ..         £  *i.     1      •  1  .  '      r         r        t 

lifferenu      ^"Y  ^"®  attention  ot  the  legislature. 

necessarily  ^'      AaGEDORN  v.  Bell,  E.  T.  1813,  K.  B.  1  M.  &  S.  460. 

make  ihein      Per  Cur,     Although  a  state  may  be  in  the  hostile  possession  of  one  of  two 

babiianis     belligerents,  that  will  not  necessarily  constitute  her  subjects  enemies  to  the 

•J"®*"*?*  ***  other  belligerent,  if  the  sovereign  power  of  the  latter  chose  to  permit  a  con- 

beliulereiit  *>»**^2i'^co  of  commerce  with  them. 

Or  a  resi  4.    RoUerts  v.  Hardt,  &c.  H.  T-  1815,  K.  B.  3  M.  Sl  S.  533. 

dence  in  a  Per  Cur.  VVhere  a  person  sets  out  for  a  foreign  country  then  in  amity  whh 
foreign  this,  and  it  does  not  appear  at  what  time  he  arrives  there,  or  what  time  was 
**""*«  "  afforded  him  afler  his  arrival,  and  after  the  country  became  hostile  to  take  mea- 
cienMo  es  ^^^^^  ^^^  quitting  it  during  the  period  legally  allowed,  those  disabilities  which 
tahlish  an  helong  to  a  person  who  adhered  to  the  king's  enemies  does  not  necessarily  at- 
•dhering  totach.  See  3  B.  ^  P.  1 13;  1  Campb,  48'2;  2  N.  R.  97;  3  Rob.  Adm.  R.  17; 
the  enemy  &.c.  5  id.  91, 

onless  it  be  5.     Villa  v.  Dimock,  T.  T.  1692,  K,  B.  Skinner,  370. 

volontary,  j^  ^^  action  by  an  executor  for  work  and  materials  found  for  the  defendant 
loM  the  par^y  ^'^®  testator,  the  defendant  pleaded  that  the  father  of  the  plaintiff,  who  was 
ty  bad  op  the  testator,  and  the  plaintiff,  are  alien  enemies  born  in  France;  to  which  the 
portanitiee  plaintiff  demurred.  Per  Cur.  The  pica  is  bad;  for  it  is  not  shown  that  the 
of  leaving  testator  did  not  die  before  the  war;  so  that  the  plaintiff  might  be  executor;  and 
it,  and  re  ^^^  action  attach  in  him  before  hostilities  commenced;  and  then  being  dead  be- 
take advtn  ^^^^  ^®  could  become  an  alien  enemy,  he  might  have  an  executor;  and  the  ac« 
tdge  of  tiofi  being  in  aufer  droUy  it  shall  bo  maintained. — Judgment  for  plaintiff.  See 
ihem.  1  Bac.  Ab.  6,  137;  Co.  Lit.  1296;   1  Salk.  46;  I  Ld.  Raym,  282;  I  Lutw. 

An  alien  en  34;  Cora.  Dig.  Administrators,  B.  6;  Cro,  Car.  9;  Brownl.  31;  II  Vin.  Ab. 
etny  ezeco  94.  2  Vern.  126;  Toll  Executors,  34,  94. 

I®'."!;?  ..  6.  Wells  v.  WilliaAs,  M.  T.  l«i}6,  C.  P.  1  Lutw.  35;  S.  C.  1  Salk.  46; 
maintain  an  «    i->i    .   ▼  1   V-*  ^^  » 

action.  S.  C.  1  Ld.  Raym.  28 i. 

An  alien  en  Debt  upon  bond;  the  defendant  pleaded  that  the  plaintiff  was  an  alien  en- 
emy com  emy,  born  in  France  of  French  parents,  who  were  alien  enemies,  nnd  that  he 
1"°""^  h  *^""™®  *^  England  sina  salvo  conductUy  and  concluded  in  bar.  The  plaintiff 
idng's V  ^  ''^P^j^^  *^"^'  "^  *^®  **™p  of  making  the  bond,  he  was,  and  yet  is,  here  per  li- 
cence  may  ctnliam  ei  sub  proterlione  domini  rcgis^  the  defendant  demurred.  Ptr  Cur. 
soe  thoogh  ^f  nn  alien  enemy  comes  here  sub  salvo  conductu  he  may  maintain  an  action; 
he  came  so  if  an  alien  amy  comes  here  in  time  of  peace,  ptr  liccnttam  domini  regis,  as 
in  the  time  the  Frrnch  prolestants  did,  and  lives  here  «ti&  proitctionty  and  a  war  allcr- 
of  war.       vards  happens  between  the  two  nations,  he  may  maintain  an  action,  for  suing 
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19  but  a  consequential  right  of  protection,  and  therefore  an  alien  enemy  who  ia   [  474  *] 
here  in  peace  under  protection  may  sue  on  a  bond  aliUr  of  one  cominorant  in 
hifl  own  country.     See  Fost.  Cro.  Law,  186.  Formerly 

.  7.     RicoRD  V.  Bettbnham,  M.  T.  1704,  K.  8.  3  Burr,  17^4;  S.  C.  1  Bl.    •««»•"  •» 
Rep.  563:  S.  P.  Cornd  v.  Blackburn,  E.  T.  178 1 ,  K.  B.  2  Doug.  640.      h"/e  m?ili* 
An  alien  enemy  (the  captain  of  a  French  privateer)  took  an  English  ship  on  ta'med  aa 
the  high  seas  in  time  of  open  war,  and  ransomed  the  ship  and  cargo  for  300«otion  in 

Pistoles.     The  mate  waa  delivered  to  him  as  an  hostage,  but  died  in  prison,  this  country 
^ho  ransom  bill  was  signed  by  both  captains  and  by  the  hostage,  and  by  it  the  ^^^  reoove 
English  captain  undertook  himself  and  his  owners  to  pay  the  French  captain  '7  ?:  ^  . 
dOO  pistoles  within  two  months.      An  action   was  held  to  be   maintainable  ^  lo  1,^  n^ 
by  the  French  captain  against  the  English  captain,  notwith<«tanding  the  death  qaireA  inao 
of  the  hostage,  and  the  plaintiff's  being  an  alien  enemy.  See  post,  tit.  Ransom,  taal  war; 
8.     Anthon  v.  Fisher,  M.  T.  1781,  Ex.  Chamb.  2  Doug.  650,  n.  Baiihisdoo 

The  same  question  arose  in  this  case  as  in  the  preceding,  and  the  judges  in  ^[^^^  7^ 
the  Court  of  Exchequer  Chamber  determined  unanimously  that  an  alien  ene-  overmlad^ 
my  cannot  by  the  municipal  laws  of  this  country  sue  for  the  recovery  of  a  right 
claimed  to  be  acquired  by  him  in  actual  war;  and  the  judgment  of  the  Court  of  ' 
King's  Bench  was  reversed. 

9.  Brandon  v.  Nesbitt,  M.T.  6  T.  R.  23:  S.  P.  Bristow  v.  Towers,  M.  T. 
1794,  K.  B.  6  T.  R.  35.  Potts  y.  Bell,  E.  T.  1800,  K.  B.  8  T.  R,  548. 

The  declaration  in  an  action  on  a  policy  of  insurance  on  goods  on  board  an  And  it  U 
American  ship  from  L.  to  B.  averred,  that  the  policy  was  ejected  for  the  ben- now  elearly 
efit  of  certain  persons  (naming  them)  who  were  interested  in  the  goods;  and*^^^l^.  ^h*^ 
that  the  ship  was  captured  as  a  prize.    Pl^as,  1st,  That  the  persons  interested*"  "^^'*V\-^ 
were  aliens  born  in  foreign  parts,  to  wit,  at  B.  in  France;  and  that  ^^^0^^  at  the  rait 
the  ship  sailed,  a  public  and  open  war  commenced  and  was  carried   on.     2d.  of  an  alien 
The  plaintiff  alleging  that  the  persons  were  living  in  Prance,   and  enemies  enemy.* 
(without  saying  they  were  enemies  born),  and  that  the  goods  were  sent  from 
L.  after  the  commencement  of  the  war,  for  the  purpose  of  being  sold  in 
France  the  kings,  &,c.     Replication  to  the  first  plea  stated,  that  the   persons 
interested  in  the  insurance  were  before  the  commenceme.nt  of  the  suit  indebt-' 
ed  to  the  plaintiff  in  sums  of  money  exceeding  the  respective  interests  of 
those  persons  in  goods  insured;  replication  to  the  second,  the  plea  stated  that   [  475  | 
the  goods  insured  were  not  prohibited  by  any  law  at  the  time  of  the  policy, 
and  that  they  were  put  on  board  the  ship  before  the  commencement  of  the 
war.     On  demurrer  and  joinder  in  demurrer.     Per  Cur.    We  are  of  opinion 
that  judgment  must  be  given  for  the  defendant  on  the  ground  that  an  action 
will  not  lie  either  by  or  in  favour  of  an  alien  enemy .     Indeed  we  have  not 
been  able  to  find  a  single  case  in  which  an  action  has  been  supported  by  an  ^  demaad 
alien  enemy.     For  though  it  was  held  in  Ricord  v.  Bettingham,  3  Burr,  1734,  ^^^  *°/'^*^' 
that  an  action  by  an  enemy  on  a  ransom  bill  might  be  maifitained,  the  action  ^|,og^  •„  ^^ 
was  not  brought  until  peace  waa  restored,  which  got  rid  of  the  objection. —  alien  ene 
Judgment  for  defendant.  mj,  eann«i 

W.     Roberts  v.  Hardy,  H.  T.  1 8 1 5,  K.  B.  3  M.  ^  S.  633.  be  enroreed 

Per  Cur.  If  a  debt  is  due  to  two  parties,  and  one  of  them  is  an  alien  enemy,  ^>  '^®  ^^ 
the  other  cannot  enforce  its  payment.  ^'' 

1 1 .     The  case  op  three  Spanish  Sailors,  M.  T.  1779,  C.  P.  2  Black,  1824.  j^^  kabeag 

An  application  was  made  for  an  fu^eaa  corpus  to  be  directed  to  the  com-  eerj»v«does 
roander  of  the  Nightingale  sloop  of  war  to  bring  up  three  Spanish  seamen,  on  not  lie  for 
an  affidavit  made  in  Spanish,  but  translated  and  sworn  to  be  a  correct  interpre-ao  alien  en 
tation,  stating  that  they  were  taken  as  prisoners  of  war  on  board  a  Spanish  pri-^o^J.^bo  is 
Tateer,  and  carried  into  Jamaica,  where  our  homeward  bound  fleet  ^*"^>"8 *f^]JJ* JtL 
hands,  they  were  persuaded  to  enter  on  board  a  merchant  vessel,  captain  H.  ^^^  yj  ^^ 

*  Nor  in  favoor  of  a  roerchnnt  residing  in  and  carrying  on  trade  in  an  enemy's  eottntry;      im^A 
Albretcht  ▼.  Susaman,  2  Yes.  &  B.  328;   nor  of  a  British  sabjeei  Mving  in,  and  carrying  on  ^* 
trade  nnder  the  protection  and  for  the  benefit  of  an  bo^tile  state,  M'Connell  v.  Hector,  3  B. 
k,  P.  168;  ieeuB^  if  his  residence  in  an  eoeniy's  coantry  wa*  for  the  porpose  of  a  trade  li- 
oented  by  the  government  of  this  country.     Ex  parte  Baylehole,  18  Yes.  626. 
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L.  commander,  on  a  promise  of  wages,  and  an  immediate  exchan|^e  op  n  their 
arrival  in  England;  but  that  Captain  L.  on  coming  to  thia  country,  had  re- 
fused lo  pay  their  wages,  and  had  turned  thera  over  to  the  Nightingale  as 
prisoners  of  war,  which  was  urged  to  be  a  palpable  breach  of  faith,  which 
the  court  would  interfere  to  prevent.  Per  Cur.  These  men,  upon  their  own 
showing,  are  alien  enemies  and  prisoners  of  war.  and  therefore  not  entitled 
to  any  of  the  privileges  of  Englishmen,  much  less  to  be  set  at  liberty  on 
an  habeas  corpus  \  the  story  as  related  by  them  is  not  much  to  the  credit  of 
Captain  L.  but  we  can  give  them  no  redress;  if  they  can  show  they  have  bsen 
ill  used,  it  is  probable  they  may  find  some  relief  from  the  Court  of  Admiralty. 
Cho9€$  in   R(3l«  refused* 

■ctioir  be  12.  Attormey  Gkneral  v.  Weeden  and  amother,  M.  T.  1699,  Parker,  967. 
lorging  to  A  Frenchman  naturalized  made  his  will  during  (he  war,  and  gave  several 
an  ahenea  legacies  to  Frenchmen  living  at  Bordeaux,  and  died;  some  of  the  legacies  were 
felted  IS  the  P*^y*^^®  immediately,  and  others  when  the  legatees  became  of  age;  a  conmis- 
crown.        Bi^'i   issued  to  find  thia  matter;  in  the  mean  time  peace  was  estabHsbed,  and 

I  476  1  subsequently  an  inquisition  was  found  and  returned;  after  debate: — 
The  ki  g  Per  Cw\  We  are  of  opinion,  1st,  That  choses  in  actions  vested  in  an  alien 
may  license  enemy  are  forfeited  lo  the  crown;  2d,  Thar  this  ought  to  be  found  by  ioquiah 
a  trading  |i^,„  i^  make  a  title  to  the  king,  and  that  this  is  an  inquisition  of  entitling,  and 
einy  o"  "^^  ®^  instruction;  .3d,  That  the  peace  being  concluded  before  the  laquisitioD 
may  license '^*®.^*''®">  discharges  the  forfeiture;  4th.  That  the  inquisition  taken  after- 
h  wiih  car  wards,  does  not  relate  to  set  up  the  forfeiture,  for  the  cause  is  but  temporary, 
tain  qaitifi  and  that  cause  being  removed  before  the  king's  title  was  found^  the  finding  af^ 
eationt;  in  ter  should  not  relate  back. 

t1?  e«l'ihe  ^®  ^"8®'^  ^^^^'  ^  ^°-  ^2 5  ^^  Ed^-  4,  G;  I  Saund.  36 1 ;  Ra.  Ent.  605;  2 
plaintiff      Ro"-  -A.br.  399;  8  Hep.  170;   1  Inst.  MB;  3  Bulst.27;  Freero.  Rep.  39. 

maat  show  ■ 
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raiiiy  with  J.  Vandvck  and  others  v.  Whitmore,  E.  T,  1801,  K.  B..I  East,  415.  S. 
lil^nalmpos  ^\  Vanharthals  v.  Halked,  ibid.  487,  n. 

ed.  ^^^  ^^^    ^^^  '**"*»  ^^y^  a*  common  law,  licence  a  trading  with  anenemy's 

Where  a  country.  He  may  at^o  qualify  his  licence;  in  which  case  the  party  seeking  to 
triding  protect  himself  under  such  licence,  must  confoim  to  the  requisitions  in  it.  S«e 
wiih  an  a    45  G.  3,  c.  34;  I  Holt,  Shipping,  170,  178. 

m^Vcona  ^'  ^*^^«'^®T0N  V.  Ingms  and  another,  In  error,  H.T.  1807,  K.B.  8£ast,^3. 
try  if  n**""  A"  '"surance  had  been  effected  in  this  country  by  the  plaintiff,  who  was  a 
fienced  by  British  subject,  on  an  alien  enemy's  ship,  and  on  a  British  subjects  goods  aod 
the  king*»  specie  put  on  boardwhe  same.  The  policy  was  in  the  agent's  own  name, 
aathoritj.  The  goods  were  brought  from  the  enemy's  country  in  the  alien  enemy's  8hip> 
MMefTeci  '"**^  ^"^  fcolonial  ports.  This  trading  was  licensed  by  the  king's  aetbority. 
cd^on^the  '^^^  declaration  averred  a  lo&s  of  the  vessel  with  the  other  goods  and  specie 
enemy's  ^"  board.  In  the  second  count  there  was  an  allegation  that  the  vessel,  oa 
thtp  as  board  which  the  goods  and  sipecic  were  loaded,  was  not  a  ship  behniging  to  hia 
well  as  OB  majesty  or  any  of  his  subjects.  Plea,  ifum  ossumpsiL  Verdict  for  phiintiff  ia 
the  goeds  the  court  of  Common  Pleas,  A  bill  of  exceptions  was  tendered  at  the  trial 
poi  on****  ^^  *^®  ^^^  Chief  Justice,  which,  on  being  seated  by  him,  was,  together  with 
board,  for  ■  transcript  of  the  record,  handed  over  to  the  court  of  King's  Bench.  P^ 
tlielienefit  ^^-  Although  the  king's  licence  cannot  in  point  of  law  have  the  effect  of 
•f  the  Brit  removing  the  personal  disability  of  the  trader  in  respect  of  a  suit,  so  as  to 
jj*  •|**»ij«.*«  enable  him  to  sue  in  his  own  name,  yet  it  purges  the  trust  in  respect  to  lii» 
tHh  Bcent  ^^  "^'  '^°'®  injurious  qualities,  in  regard  to  the  public  interest,  which  conati- 
of  both  par*"*®*^  ^^^  particular  ground  of  objection  to  the  trust  in  the  two  cases  in  6  T. 
ties  in  R.  35  &.  23.  which  hare  been  so  much  relied'upon  in  argument  by  the  plaift- 

whoee  tiffs  fn  error.  No  public  policy  is  contravened  by  permitting  the  present 
name  it  trustee  to  support  his  action.  On  the  contrary,  this  country,  in  furtheranca 
•***ivt  °^**^®  ®*""®  policy  which  allows  the  granting  of  licences  to  aulhorixe  the 
and  ui  ae  *^*^*'  ^"^*^'  ^^  *^'^®  ®^®^^  *®  ^^^  ordinary  means  of  indemnityT)y  which  that 
tioa  may,  •'•^^  "^X  ^®  ^^^^  secured  and  protected.  As  there  is,  therefore,  no  tegal  »• 
eompetence  in  4he  party  flomg,  and  no  public  policy  wbich  prevents  the  main- 
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tonance  of  the  present  action,  for  the  benefit  of  those  who  were  the  objects  of  be  support 
the  licence,  there  must  be  judgment  for  the  defendants  in  error.     See   i5edbjthe 

3.     BuoLTON  AND  ANOTHER  V.  DoBRBB.  1707.  K.  B.  1  Csmpb.  163.  anderwri 

To  an  action  on  a  policy  of  indurance,  the  defendant  pleaded  that  the  action  ter. 
was  brought  on  behalf  of  H.  £.  a  Dane,  an  alien  enerny,  not  resident  within    |   477  J 
the  king's  dominions,  under  letters  of  safe  conduct,  licence,  or  protection.     Is- A  licence 
sue  was  taken  on  the   licence,  and  Per  Lord  Elicnborough,  C.  J.     I  am  of  **•  *"  ■•'•■ 
opinion,  thai  a  licen'^e  from  the  kini;  to  H.  E.,  then  sn  alien  friend,  auihorjz-  ^^^^y  ^^ 
log  mm  to  take  a  voyage  to  an  enemy's  country,  and  to   return  to  England,  Enemy's 
does  not  operate  as  a  licence  to  reside,  thou(;h  the  voyage  did  not  terminate  coQnirj, 
till  after  the  commencement  of  hostilities  with  Denmark,  and  though  he  re- and  retam  . 
mains  here  unmolested. — Plaintiff  nonsuited.  *'•''«•  doet 

4.  UsPARiCHi  V.  Noble.  H.  T.  1812.  K.  B.  13  East.  332.  "ze  Wm^e' 

The  plaintiff  a  Spaniard  by  birth,  who  had  been  domiciled  as  a  merchant  in  reaid*  hert. 
England  for  several  years,  having  purchased  and  shipped  goods  in   a  neutrpi 
^veasel,  on  account  of  a  correspondent,  a  native  of,  an  resident   in  Spain,  ob  Where  «de 
tained  a  licence  from  the  British  goverment  for  a  licence  to  proceed  with  her  ><^''>piion  ^r 
cargo  on  a  voyage  from   an  English  port  to  a  port  in  Spain.     A  policy  was  '''^dmg 
^flfeeted  on  the  goods  in  .the  usual  form,  and  stated  to  be  made  by  the  plaintiff,  emv'a  coon 
*'  ae  well  in  his  own  name  as  in  the   name   of  any  person  to  whom  the  same  try  w  licens 
might  appertain."     The  vessel,   in  the  prosecution  of  the  voyage,  was  captu-  ed,  which 
red  by  a  French  privateer,  and  carried  into  a  port  in  Spain,  where  the  vessel  ^oeld  otb 
an  cargo  were  condemned.     At   the  timo  of  the   capture  and  condemnation,  ^''^"^  ^^ j' 
France  and  Spain  were  co-belligerent  a  lies,  at  war  with  England.     A  verdict  coramerce 
had  been  found  for  the  plaintilF  subject  to  the  opinion  of  the   Court,  upon  the  xnunx  be  re 
preceding   facts.     Per  Cur,     The   plaintiff  is  entitled   to   recover,  and  t he  garded  as 
action  is  well  brought  in  his  name,  there  being  an  averment  of  interest  in  the  '«S»I  ^iih 
purchase.     The  legal  result  of  the  licence  is,  not  only  that  the  plaintiff,  the  *''  *'><'  '^'^^, 

Iief aon  licensed,  may  sue  in  respect  of  such  licensed  commerce  in  an  Eng-  of^"g'[,e^*, 
ish  court  of  law,  but  that  the  commerce  itself  is  to  be  regarded  as  legalized i^g^i. 
for  all  porposes  of  its  due  and  effectual  prosecution.  For  the  purpose  of  the  li- 
censed act  of  trading  (buttothikt  extent  only),  the  person  licensed  is  to  be  con- 
sidered as  virtually  an  adopted  subject  of  this  country,  and  his  trading,  as  far 
as  the  disabilities  arising  out  of  a  state  of  war  are  concerned,  is  British  trad- 
ing. The  plaintiff  and  the  Spanish  purchaser  of  the  cargo  are  actually  privy 
to  the  objects  ofthe  British  Government,  and  acting  in  furtherance  of  them, 
stad  io  direct  opposition  to,  the  laws  and  policy  of  their  own  country^  and  it 
«aonot  be  contended  to  be  illegal,  to  insure  a  trade  carried  on  in  contraven- 
tion ofthe  laws  of  a  state  at  war  with  us,  and  in  furtherance  of  the  policy  of 
our  country  and  its  trade;  and  which  this  trade  in  question,  sanctioned  as  it  is 
hy  his  majesty's  licence,  must  be  deemed  to  be. — Judgment  for  plaintiff.    See 

5  F4i8t.  473;  3  id,  1274;  9  id.  284;  10  id.  636:  1  Rob.  Adm.   Rep.  201-9;    1 

Lord   R«ym.  282;  Doug.  467.  r  ^^g   I 

5.     The  Kino  v.  Da  Ma.^nrvillk.  E.  T.  1804.  K.  B.  6  East.  221.        a  fiithcr. 

A  writ  of  ^a6ea9  corpus  had  been  directed  to  the  defendant  to  bring  up  theihoai^h  an 
body  of  her  daugther,  an  infant  of  eight  years  old.     It  appears  that  the  appli-al'>«n  ene 
cant  was  a  Frenchman,  that  the  mother  was  an  Englishwoman;  that  she  had  "?>•  i'  «" 
l>eeQ living  separate  from  her  husband,  and  had  the  care  of  the  child,  and  ^hat  |^''^  l^  '^5 
•he  was  apprehensive  that  the  father  meant  to  carry  the  child  abroad.  i^j,  child^ 

Per  Cur,     The  father  has  an  universal  legal  right  to  the  custody  of  hismiieat  it'ap 
children,  anieas  the  Court  perceive  that  he  intends  to  abusa  his  right,  or,  from  peart  that 
eircametances,  are  afraid  that  the  child  will  be  injured  for  want  of  nurture,  or^®  intenda 
endangered  in  any  other  respect.     The  supposition   that  the  father  had   in- !^ ''.^'"®^* 
tended  to  take  the  child  from  England  is  repelled  by  the  fact  of  its  appearing,  or*ih™he 
from  the  mother's  affidavit,  that  the  only  grounds  for  such  apprehension  were  «^iil  abose 
the  defendant  having  threatened  to  carry  away  the  mother  at  a  distance  from  bis  right  in 
her  friends,  and  having  afterwards  threatened  to  take  away  the  child  from  her.  any  way 
Let  the  child  be  remanded  to  the  custody  ofthe  father.   See  5.  T.  H.  278.  n.;'^®^^'^'^^'^ 

6  Eatl.  224i  1  N.  R.  1 48 ;  4  Taunt  408.  ^^  ***" 
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6.  Sparenbergh  v.  Baxnatyne.  T.  T.  1799.  C.  P.2  Esp.  N.  P.  C.  681;  8. 
C.  1  B.  &  P,  163.  S.  P.  Rex.  v.  Despardo.  1  Taunt.  29. 
The  disabil  To  an  action  o^ assumpsit  the  defendant  pleaded,  tst.  J>ron-a8sumpmi\  Sod. 
iiies  of  an  T*Yiq{  the  plainiifTis  an  alien,  born  in  Holland,  aod  within  the  allegiance  oft 
BlwB  eoe  foreign  power;  and  that,  before  the  issuing  of  the  writ,  a  public  warcom- 
aneatralon  mcnced,  and  is  still  carried  on,  between  our  king  and  the  government  in  Hel- 
\y  to  long  land;  and  further,  that  the  plnintifT  was  and  still  is  an  enemy  of  our  lord  the 
as  he  ad  king;  and  this,  &c.  wherefore,  &c.  3d.  Similar  to  the  last,  but  omitting  that 
herei  to  a  the  plaintiff  is  an  alien  born  in  Holland.  To  the  first  plea  the  plaintiff  replied 
etate  ^^T*"'' by  joining  issue;  to  the  second  he  replied,  that  before  the  making  of  the  said 
coDDtrv*  several  promiies  in  the  said  declaration  mentioned,  he  was  a  prisoner  of  war 
not,  there  in  ^^e  custody  of  our  lord  the  king,  in  parts  beyond  the  seas,  to  wit,  at  St. 
fore,  from  Helena;  and  being  such  prisoner,  the  plaintiff  was,  by  permission  of  the  com*' 
the  time  ofmanding  officer   of  the  island  of  St.  Helena,   retained  by  the  defendant  as  a 


Ij  sacn  a  lord  the  king;  and  being  on  enemy,  or  adhering  to  the  enemies  of  our  lord 
•abject  tak  the  king;  and  this,  &c.  whereof,  <^c,  3d  replication,  the  same  as  the  sec^ 
en  on  board  ond,  and  issue  thereon.  It  appeared  in  evidence  that  the  plaintiff  being  a  nt- 
rnr'^fleet  ^'^®  ^^  Germany,  was  taken  a  prisoner  whilst  serving  as  a  sailor  en  board 
may,  whils't  ^^^  Dutch  fleet,  and  sent  to  St.  Helena  in  a  British  ship,  as  a  prisoner  of  war; 
jn  eoD6ne  that  a  British  merchantman,  at  the  latter  place,  being  in  want  of  sailors,  appli- 
fflent,  ana  ad  to  the  govenor  of  St.  Helena,  for  permission  to  engage  Dutch  prisoners  u 
vpon  a  eon  seamen,  which  was  granted  by  the  governor;  and  that  the  defendant  engaged 
«dVto"b"  ^^^  plaintiff  as  a  seaman;  and  that  the  plaintiff  had  performed  his  duty  as  a  sai- 
luin^aa  a^  '^''>  ^^^  ^^'^^  ^"  ^^®  arrival  of  the  vessel  in  England,  the  plaintiff,  among  oth- 
prisoner  of  ^^^j  ^^^  delivered  over  to  the  commissary,  and  was  in  custody  as  a  prisoner 
war.  of  war  at  the  time  he  brought  the  action. 

[  479  ]  The  judge,  before  whom  the  cause  was  tried,  was  of  opinion  that  the  plain- 
tiff was  a  neutral,  taken  in  an  act  of  hostility  to  this  realm,  but  that  he  was  not 
vested  with  the  permanent  character  of  an  alien  enemy.  Merely  joining  io  an 
act  of  hostility,  for  which  act  he  remains  a  prisoner,  does  not  constitute  him  as 
alien  enemy ;  though  whilst  he  continued  in  the  enemy ^s  service,  he  was  one 
most  undoubtedly ;  but  when  that  service  ceased,  his  incapacity  ceased  too; 
consequently  he  was  entitled  to  recover.     On  a  motion  for  new  trial, 

Per  Cur.  The  defence  in  this  case  has  no  foundation  in  conscience,  injus- 
tice, or  in  public  policy,  nor  do  we  feel  inclined  to  assist  it.  The  chief  diffi- 
culty, if  any  arises,  in  consequence  of  its  having  been  contended,  that,  at  the 
period  of  capture,  he  was  an  alien  enemy;  that  character  must  continue  till 
he  ceases  to  be  a  prisoner  of  war.  Now  to.say^that  that  argument  is  tenable 
would  be  incomprehensible,  for  how  did  he  become  an  alien  enemy?  Not  in 
consequence  of  any  permanent  character,  but  because  he  joined  in  one  act  of 
hositility,  which,  in  our  opinion  does  not  tend  to  fix  on  him  the  permaDent 
character  of  an  alien  enemy,  as  it  is  undoubtedly  jclear  that  at  the  time  he  dis- 
continued serving  the  enemy  his  incapacity  ceased.  Can  ic  be  dented  but  that 
an  enemy,  under  the  king's  protection,  may  sue  and  be  sued;  On  the  con- 
trary, there  are  many  instances  where  he  may  maintain  an  action.  Asstttning 
tliat  an  officer  is  possessed  of  property  about  his,  person  which  he  wishes  to  ob- 
tain money  on,  and  sends  it  to  a  tradesman  for  that  purpose,  who  is  dishooesi 
enongh  to  detain  it;  surely  the  law,  which  is  founded  in  reason  and  priactpl^f 
will  say,  that  he  shall  recover  either  the  article,  or  the  value  thereof,  fromtbt 
tradesman.  Nor  is  this  a  st.onger  case;  here  the  contract  in  questias  wu 
aiad«  by  permission  of  the  king's  officer,  and  therefore  by  the  licence  of 
the  king,  under  whose  authority  it  may  be  presumed  he  acted;  coosequenf- 
^  ly,  if  we  were  to  suTer  this  defence  to  avail,  it  would  be  one  of  the  basest, 
one  of  the  most  impolitic,  nay,  immoral  defences  that  was  ever  set  op  in  « 
court  of  justice,  against  a  man  who  did  hij*  duty  faithfully,  and  who,  it  "R" 
pears,  assisted  the  ship  in  distress,  and  perhaps  without  that  assitance  the 
Veflpe)  could  not  have  proceeded;  and,  in  lieu  of  paymeot  to  km  tbil  9*^'^ 
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H  moderate  reward,  he  has  a  plea  of  alien  enemy.     Certainly,  if  there  be    r  ^qq  <» 
a  distinction  between  the  permanent  character  of  an  alien  enemy,  and  the  ^^^^  j^    ^ 
temporary  one,  we  shall  adopt  the  latter;  we  are,  therefore,  of  opinion  that  seems  that 
this  distinction  ought  to  prevail;  that  the  plaintiff,  being  a  prisoner  of  war  at  the  king,  ia 
the  time  of  making  the  contract,  does  not  prevent  him  from  maintaining  an^Qchan  in 
actioD  on  the  contract.     Rule  discharged.     See  Bristow  v.  Towers,  6  T.  R.  ««nce,infty 
86;  Anthon  V.  Fisher,  Doug.  649.  n;  Wells  v.  Williams,  1  Salk.  46;  Raym.  contract  for 
282;  Co.  Lit.  129.  b;  Com.  212;  1  Ld.  Raym.  282;  7   Mod.    160;  3  B.  &the-benefit 
P.  112;  Hale,  P.  C.  164;  Rast.  262.  of  the 

7.  Rex  v.  Despardo,  M.  T.  1807,  C.  P.  1  Taunt.  29.  crown. 

Per  Heath,  J.  If  an  alien  enemy,  a  prisoner  of  war,  makes  a  contract,  it"^^®.'®  * 
may  be  enforced  by  the  king  for  the  benefit  of  the  crown.  {hio^w'char 

8.    TOUTBNO  AND  ANOTHER  V.  HuBBARD,  M,  T.   1802,  C.  P.    3    B.  ^  P.  291.  J^J^j  j^  En 

This  was  an  action  to  recover  damages  against  the  defendant  for  not  freight-  gland  by  a; 
ing  a  ship,  in  pursuance  of  the  terms  of  a  charter-party.     A  verdict  had  been  British  sab 
found  for  the  plaintiflTii  for  397/.  6s.  6d  subject  to  the  opinion  of  the  Coujrt  on  i^^  ^^'^'h 
the  following  case.     The  charter-party  had  been  made  between  the  pMintiff,  *"®  °'*?^' 
who  was  the  master  of  a  Swedish  ship,  and  the  defendant  who  was  a  British  ^<aJamst're 
subject;  by  which  it  was  agreed  that  the  ship  should  proceed  with  all  conve-  ftraiou  of 
nient  speed  to  the  island  of  St.  Michael  for  a  cargo  fruit,  and  return  there-  princes,'* 
with  to  the  port  of  London,  *^  restraint  of  princes  and  rulers  during  the  voy- and  perrorm 
age  always  excepted."     It  appeared  that  the  vessel  had  sailed  from  London,  °"°*  or  ihe 
but  had  been  driven  back  by  storm  into  Ramsgate  harbour,  and  had  been  Ir^JIfnt^ 
there  detained  by  an  embargo  suddenly  ordered  by  the  British  government  !>»  ^n  em 
against  all  Swedish  vessels,  from  the  month  of  January  till  June,  at  which  bargo  laid 
latter  period  the  season  for  shipping  fruit  at  St.  Michael's  expired.     Upon  an  hj  the  Brt 
ofler  by  the  plaintiff  to  proceed  on  the  voyage,  after  a  removal  of  the  embar-  *"b  govern 
go,  the  merchant  replied  that  the  ship  could  not  be  loaded  at  St.  Michaers,  ||^?'|||  ^" 
the  season  for  shipping  fruit  there  being  passed.     The  actual  damage  the  that  nation 
plaintiffs  sustained  by  sailing  on  the  voyage  till  the  ship  was  driven  back,  by  a  Briiiah 
paying  the  sailors  during  the  embargo,  &c.  amounted  to  397^  Ss.  6d.  for  which  subject  ia 
a  verdict  had  been  obtained.     The  whole  freight  of  the  ship  under  the  mem- ^*^<^harged 
orandum  for  the  charter-^arty   would  have  amounted  to  748/.  2«.  6d*     The^'^*^  ^^ 
question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were  entitled    r  40 1*  i 
to  recover  either  of  the  suns  or  any  part  thereof;  if  not,  a  nonsuit  to  be  en-  ^^  ;f  j^  -' 
tered.     Per  Cur.     The  defendant  having  expressly  dispensed  with  the  plain-  ihe  cafe  of 
tiff's  proceeding  to  St.  Michael  for  the  cargo  as  soon  as  the  embargo  was  at  •  cberter 
an  end,  no  objection  could  arise  on  the  ground  of  his  not  having  completed  party  be 
the  voyage.     But  the  basis  of  our  decision,  and  which  must  now  be  taken  as  a  iT-^^'l'^u 
decided  point,  is  thia,  that  a  British  subject   is  not  liable  to  answer  for   any  ; Jcul*evenu 
damages  which  the  owner  of  a  foreign  vessel  may  sustain  from  an   embargo  occar  at  « 
laid  by  the  British  government  on  foreign  ships,  even  in  the   nature  of  repri-  foreign  port 
sals  and  partial  hostility.     Perhaps,  if  this  disability  had  been  created  by  the  to  prevent 
act  of  R  third  state,  or  if  the  question  had  arisen  between  two  British  subjects,  (he  freight 
a  suspension  of  the  performance  of  the   contract  might  have  been  the  only  °'  v?"^     ' 
consequence.     But  here  the  impossibility  has  accrued  from  an  act  of  the  Bri-  loading 
tish  state,  to  which  all  his  Majesty's  subjects  are   parties,  occasioned  by  an  which  he 
act  of  the  Swedish  Court,  to  which  all  the  subjects  of  Sweden  are  parties,  ban  con 
The  piaintifTs,  who  have  therefore  obtained  a  verdict,  must  have  a  judgment  tr^cted  to 
of  nonsuit  entered  against  them,  as  the  defendant  has  been  disabled   from  ^®*  ^^*  ^^^ 
completing  the  terms  of  his  agreement  from  the  default  of  the  very  party  who  l\^^J^^ 
is  now  wishing  to  enforce  its  performance.     Judgment  of  nonsuit.     See  6  T.  i,Qt  the 
R.  413;  8  id.  259;  over-ruling  2  Vern.  ^3;  Alleyne,  27;  Molloy,  b.  2.  c.  4.  breach 
0.  5;  Sir  William  Jones,  179;   I  Ld.  Raym,  321;  2   id.  480;  Dyer,  27.   pi.  moet  been 
178.  186-7-8;  id.  48.  pi.  5;  A^alin.  vol.  2.  p.  144;  4  Pob.  77.  ■''•'««*  >« 

9.  Blight  AND  OTHERS  V.  Page.    Sittings   at   Guildhall  after  M.   T.  1801,  ^■«^- 

coram  Lord  Kenyon,  3  B.  &  P.  295.  n.  a.  plaimiff 

This  was  an  action  upon  a  memorandum  for  charter,   by  which  it  was  sti-mej  be  al 
pulated  on  the  part  of  the  owners  that  the  ship  should  sail  to  Liebau,   and  lowed  de 
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mrrage  by  there  load,  from  the  factors  of  the  defendant,  a  full  cargo  of  barley,  and  pro* 
hui  >gree  Q^Q^  therewith  to  Berwick,  and  delirer  the  same,  on  being  paid  fireight,  Sfc, 
Sndant  ifl  *  '^^®  "'^'P  ^^^  *^  ^  allowed  to  remain  on  demurrage  ten  dayg  over  add  above 
not  liable  ^^^  running  or  lay  days,  at  3/.  per  diem.  On  her  arrival  in  Liebaa  roads, 
to  pay  it  if  the  captain  was  informed  by  the  factors  of  the  defendant  that  the  Rttssian 
the  former  government  had  prohibited  the  exportation  of  barley,  and  that  it  was  there- 
yolontarily  f^re  out  of  their  power  to  furnish  the  intended  cargo.  The  captain,  how- 
inenrredthe  ^^gj.^  entered  the  port,  and,  after  continuing  there  49  days,  returned  in  ballast 
JT^h^'n  he  ^^  Berwick.  The  action  wab  brought  to  recover  freight  charges  and  ten  day's 
knew  that  demurrage.  Per  Cur.  If  a  man  undertakes  what  he  cannot  perform,  be 
be  coald  shall  ansrer  for  it  to  the  person  with  whom  he  undertakes.  The  plaiotiff 
not  obtain  is  therefore  entitled  to  recover  the  freight  and  charges;  but  with  respect  to 
the  cargo  (||^  demurrage,  as  it  appears  that  notice  was  given  before  the  captain  enter- 
i'o^the^cluir  ®^  ^^^  ^^^^  ^^^  factor  could  not  furnish  a  cargo,  there  is  no  pretence  for 
ter  party,     making  the  defendant  liable  to  that  charge.     See  "Z  Vern.  212. 

10.  Db  Metton  and  anoth£R  v.  Ds  Mellon,  H.  T.  1810,  2  Campb.  430. 
A  domicile  ^"  rfusumpsit  it  appeared  that  a  Frenchman  and  a  Swiss  had  entered  into 
who  shipe  partnership  at  Lisbon,  and  domiciled;  they  sent  merchandize,  during  the  war, 
a  ccrgjo  io  to  Nantes  by  a  Portuguese  vessel.  The  documents  respecting  the  property 
the  DaoDo  were  made  out  in  the  name  of  the  defendant,  a  Portuguese,  as  a  '^neutra- 
^  \  °^d  ''^®'''"  '^^®  vessel  was  captured,  and  libelled  in  the  Admiralty  Couit;  the 
^^^^J^ll^ defendant,  by  the  orders  of  the  plaintiffs,  instituted  their  claim,  and  the  mer« 
captured  chandize  was  restored  to  the  defendant,  as  the  cargo  of  a  Portuguese.  The 
bnt  restored  plaintiffs  then  brought  this  action  against  the  defendant  for  the  proceeds  of 
jutbe  prop  the  merchandize.  Per  Lord  Ellenborough.  As  the  facts  were  misrspre- 
^ty  of  thog^nted  to  the  Admiralty  Court,  and  it  is  impossible  to  say  what  decision 
STdTh  t*''  ^^"'^  hhye  been  given,  if  they  had  not  been  deceived,  I  am  of  opi»ion  that 
•ihe  domi  ^^^^  action  cannot  be  maintained,  as  the  plaintiffs  have  declared  that  the  cargo 
oile  could  .>>  the  property  of  the  neutralizer. — Plaintiffs  nonsuited.  See  2  East,  234 
iiotreoover  II.  Willison  v.  Pattison,  E.T.  18 I7,C.P.7  Taunt. 439;  S.C.  1  Moore,  185. 
Aha  pro  Per  Cur.     A  contract  with  an  alien  enemy  in  time  of  war  cai^not  be  en- 

^^"  ''•"I.  forced  upon  the  return  of  peace,  in  a  British  court  of  judicature,  although 
«cr.'*^'^  *  ^^^^  plaiutiflT  be  an  English  born  subject,  resident  in  the  hostile  country. 
£ven  a  There  can  be  no  such  thing  as  a  war  for  arms,  and  a  peace  for  other  pur* 
British  bom  poses.     See  Vattell.  b.  3.  c.  5.  s.  70. 

jofajeet  reaident  in  a  hostile  coantry  cannot,  open  the  retnrn  of  peace  j  recover  in  a  Britiih  coert  spoa 
^oiitraeta  entered  into  in  that  country  by  bioi  in  tine  of  war. 

r  482  1  "^-  OF  THE  PLEADINGS*  &  E VIDE f^CE  CONNECTED  WITH. 

J9em5.  In  a  *  •  Ord  v.  Howard,  E.  T.  1696,  K.  B,  Mod.  125. 

plea  in  bar  Per  Cur.  If  you  plead  alienee  in  bar,  you  must  lay  a  place  where  be  is 
the  place  born;  but  if  in  abatement,  it  is  triable  where-  the  action  is  brought.  Vi<lA 
of  the         ante,  1 1  &  63. 

fr!"  •     .  2.  Progers  v!  ArthuRjE.T.  1092,  K.B.  3  Salk.28;  Bromeck  w.  Briggs,H. 

be  Btated;    T.1691,K.B.Carth.265.  Nichols  v.  Pawlett,  E.  T.  1693,  K.  B.  Garth.  302. 

In  an  action  of  assumpsit,,  the  defendant  pleaded  that  the   plaintiff  was  an 

ThoDgh       Men  enemy,  born  at  Roan,   in  France,   under  the  allegiance  of,  &c.    The 

that  alle      plaintiff  replied  that  he  was  born  at  Hamburg,   under  the  allegiance  of  the 

gatioo  ia      emperor,  a  friend  of  the  king,  &c.   and  traversed  that  he  was  bora  at  Roan, 

net  travers  j^  France,  &c.     Upon  demurrer,  the  defendant  had  judgment,  because,  by 

the  traverse,  Roan  is  made  parcel  of  the  issue,    which  is  immaterial;  the 

plaintiff  should  have  traversed  that  he  was  born  under  the  allegiance  of  the 

French  king.     See  22  Ass.  25;  1 1  H.  '4.  36;  3  Salk.  28;  Sid.  357. 

The  reolioa^-  ^^^"^  ^-  Button,  E.  T.  1702,  K.  B.  2  Lord  Raym.  853;  S.   C.   1   Salk. 

tioDfhoold         2;  Holt,  3.  S.  C.  George  v.  Powell,  T.  T.  1717,  K.  B.  Forts.  221. 

eonclode         A  scire  facias  was  brought  on  a  judgment  in  assize,  for  the  assize  of  roar- 

withavert  shal;    the  defendant    pleaded   in   abatement  that  the  plaintiff  was  an  alien 

^cmtien.  «  ^lien  enemy  may  be  pleaded  in  abatomont  (ride  ante,  p.  10.)  or  in  bar;   bat  a«  the 

Coart  will  not  in  general  allow  a  defendant  to  plead  alien  enemy  with  another  plea;  see  1 

B.  &  B.  222;  2  B.  Sc  P.  72;  12  Eaat,  806;  10  East,  926;  it  ia  io  gencTAl  advisable  to  plead 
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enemy,  et  kocj  S^c.  Plaintiff*  replied  he  was  a  subject  born,  riz,.  at  such  a 
place  in  England,  et  hoc  paraiua  est  veHJicare.  Defendant  demurred;  and 
Per  Holt,  O.  J.  The  plaintiff  should  have  concluded- to  the  country;  for 
where  alien  is  pleaded  in  abatement,  it  is  triable  whore  the  writ  is  brought,  for 
which  reason  the  replication  must  conclude  to  the  country;  alUer  where  alienee 
is  pleaded  in  bar;  in  that  case,  the  replication  must  conclude  et  hac  paraiu$  est 
verificare, 
4.  Stlviwter's  cask,  H.  T.  1701,  K.  B.  7  Mod.  153;  S.  C.  Forts.  2^21.  S.  P. 

George  v.  Powell,  T.  T.   1717,  K.  B.  Forts.  221.  ^^j  1^  ^|^ 

Thoufrh  an  alien  under  the  queen's  protection  be  enabled  to  sue,  yet  if  he  piaiotifl*  be 
bring's  an  action,  and  alienage  is  pleaded  against  him,  whether  his  protjBction  ander  thai 
be  special  or  general,  he  ought  to  reply  it.  king's  pn^ 

5,     Texel  v.  Hoofer,  M.  T.  1695,  K.  B.  Comb.  d9L  *h^"id  r**" 

Per  Holt,  C.  J.  Where  alienee  is  pleaded  in  bar,  the  plaintiff  must  take  issue.  *|  J^j^ 

6.     Brandon  v.  Nbsbitt,  M.  T.  1794,  K.  B.  6  T.  R.  23.  *^j^  4^^  | 

Assumpsit  on  a  policy  of  insurance,  of  goods  on  board  an  American  ship,  i^ge  „^gg 
at  and  from  London  to  Bayonne,  in  France,  there  was  an  averment  in  the  de-be  joiDad 
claration  that  the  policy  was  effected  for  the  benefit  and  on  the  account  of  cer*oo  the  plea 
tain  persons  therein  named,  who  were  interested  in  the  goods,  and  another  a-**«  *''®°  •* 
▼erment  that  the  ship  was  captured  as  a  prize.     The  defendant  pleaded  ******^'»r^  ^n  ae 
the  persons  interested  in  the  goods  were  aliens,  born  in  foreign  parts,  to  wit,  ^|q„  ^^q*i 
Bayonne,  in  France,  out  of  the  alle^^iance  of  the  king  of  Great  Britain,  and  by  an  agent 
within  the  allegiance  of  a  foreign  sovereign,  to  wit,  the  French  king."     That  00  behalf 
before  the  ship  sailed,  a  public  and  open  war  was  commenced,  and  was  carried®^  *•*  ■'*•• 
on  between  our  king  and  the  persons  exercising  the  powers  in  France;  and  '°'^'jj^ 
that  the  persons  interested  were  inhabiting  and  commorant  in  France,  under  replied  that 
the  government  of  the  persons  exercising  the  powers  in  France,  and  that  they  the  object 
are  enemies  to  our  king,  and  acfhering  to  the  king's  enemies,  ^c.     There  was  of  the  sut 
ttDother  plea,  in  which  it  was  alleged  that  the  persons  were  living  in  France  ^""j  tbat 
and  enemies  (without  savins:  they  were  enemies  born)  and  that  the  goods  were    ?  J?®"*.,^ 

*/•  rj  i*"!^         "^  .*..!_  i-.i-  ru       might,  wiib 

sent  from  London  alter  the  commencement  of  the  war,  for  the  purpose  of  be-jjj^  ^^ 
ing  landed  and  delivered  in  France,  in  the  course  of  trade,  to  the  king's  ene-eeeda,  pay 
mies,  &c.     The  replication  to  the  first  plea  stated,  that  the  persons  interested  himseif^i 
in  the  insurance  were,  before  the  commencement  of  the  suit,  severally  and  re-  dfbt  doe  t(y 
ppectively  indebted  to  the   plaintiff  in  divers  sums  of  money,  exceeding  the  ^^  ^'°"* 
respective  interests  of  those  persons  in  the  goods  insured,  specifying  what 
Bum  was  due  to  the  plaintiff  from  each  of  those  persons  respectively.     The 
replication  to  the  second  plea  stated  that  the  exportation  of  goods  insured, 
which  consists  of  muslin,  &c.  was  not  proh  bited  by  any  law  at  the  time  of 
the  policy,  and  that  they  were  put  on  board  the  ship  before  the  commencement 
of  the  war,  for  the  purpose  of  being  carried  on  the  said  voyage,  ^TC     To  these 
two  replications  there  was  a  general  demurrer  and  joinder  in  demurrer.     The 
Court  were  of  opinion  that  judgment  must  be  for  the  defendant,  on  the  ground 
that  an  action  would  not  lie  either  by,  or  in  favour  of,  an  alien  enemy.     See* 
8  T.  R.  71,  166,  548;  B.  ^  P.  S48;  3  id.  194;  1  Marsh,  158;  1  Camp,  76;  4 
Eaat,  39e;  ante,  p.  It. 

7.     Simeon  v.  Thompson,  M,  T.  1798,  K.  B.  8  T.  ft.  71.  .^Uen  eii» 

Under  a  judge's  order  to  ^'pleaded  issuably,"  the  defendant  pleaded;   Ist.  >°7  ander 
The  weneral  issue.     2d.  That  the  plaintiffs  were  alien  enemies.     The  plain- ^'j?**'* 
tiff  treating  the  latter  plea  as  a  nullity,  signed  judgment  as  for  want  of  a  plea.  V\J^  |^^ 
On  a  rule  to  show  cause  why  that  judgment  should  not  be  set  aside.  Per  Cur.  bW,  i«  not 
The  judgment  in  this  case  has  been   properly  signed.     The  construction  to  aa  ieaoable 
be  put  on  the  term  '^pleading  issuably"  is  not  merely  pleading  a  plea  on  P'o^ 
which  issue  may  be  joined,  but  such  an  one  as  goes  to  the  merits.  Now  as  we    [  ^^^  ] 
are  of  opinion  that  this  plea  is  put  in  purely  for  delay,  and  that  it  does  not  touch 
the  merits,  the  rule  must  be  discharged.     See  7  T.  R.  530;   Barnes,  263;   1 
Burr.  69;  1  Tidd.  484;  7th  ed. 

aliea  enemy  in  abatement;  and  where  the  plainlifT  was  not  an  enemy  at  the  time  the  eon- 
tract  waa  made,  aa  the  right  ia  only  aaspended,  the  plea  mast  be  in  abatemfent.  See  15 
East,  260;  8  Campb.  19S, 
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If  •  plain  8.     Le  Frit  v.  Papillon,  H.  T.  1804,  K.  B.  4  East,  502. 

tiffbecomcs  j^^  p|^^  j^  ll^j^  action  averred  that  the  plaintiff  oueht  not  to  haye  ormaiB-* 
emv  after  *^^"  ^^'  aforesaid  action  against  (he  defendant,  because  the  plaintiff  is  an  aliea 
aciion  ^(^tCt  in  foreign  parts,  and  that  before,  and  at  the  time  of  cihtbiting  his  bill  in 
brottght,  this  behalf,  he  was,  and  now  is,  inhabiting  and  cominoraot  in  France,  oader 
bis  duabili  the  government  of  the  persons  exercising  the  powers  of  the  govemoieDl  in 
ij  <'"gbt  u>  |)ia(  country  between  whom  and  our  said  lord  the  king  a  public  war  has  been 
b  r*r  ^^^^^^^^^j  And  is  now  carried  on,  8lc;  wherelbre  he  prays  judgment,  if  the 
ihe/ur<ikerP'^'"^^^^"§^^  ^^  have  or  maintain  h'ls  aforesaid  action  against  him  in  thisbe- 
naioien  ^^^'f-  ^^^  plaintiif,  in  his  replication,  said  that  be  ought  not  to  be  barred,  fcc. 
aoce  of  iTie  because  at  the  time  of  exhibiting  of  bis  said  bill  against  the  defendant,  and  af- 
sait*  asd  terwards,  as  well  he,  the*  plaintiff,  as  the  said  persons  I  hen  exercising  thepov- 
not  of  the   ^^  ^f  |{^g  government  in  France,  were  at  peace  and  in  amity  with  our  said  lord 

^raHv  ^^^  ^^^  °^^  ^'"S«  ^^'  '"^^  ^^''  ^^'  ^h^r^o^  ^^'  '^^  ^^^  defendant  demurred,  in- 
B«t,'altho'  Asmuch  as  the  matter  alleged  in  the  plea,  viz.  that  the  plaintiff^  at  the  time  of 
the  lauer  pl^a  pleaded,  was  an  al.en  born,  and  had  not  been  answered,  but  that  the  plaia- 
furin  ia  in  tiff  bad  attempted  to  put  in  issue;  that,  at  the  time  of  exhibiting  his  bill,  he 
*i!r*n^^"'  was  an  alien  enemy.  Joinder  in  demurrer  Per  Cur.  It  appeaia  upon  th^ 
a  bo  "lid  ^^^^^  ^^  ^^'^  record,  that  although  the  plaintiff  is  now  an  alien  enemy,  yet 
ex'oMcio  '^^^  '^^  ^^^  °^^  such  at  the  time  of  exhibiting  his  bill.  As  a  right  to  sue  was 
togivejadf^cll  vested  in  the  plaintiff  at  the  time  of  the  action  brought,  the  plaintiff's 
meot  a  disability  ought  to  have  been  pleaded  in  the  form  in  which  pleas  after  the  lait 
ga mat  the  continuance  are  generally  pleaded,  viz.  that  the  plaintiff  ought  not  further  to 
plaisiiar,  if  iigy^  Q^  maintain  his  action.  It  may  be  considered  as  a  settled  rule  of  plead' 
■pon  the'  '"^»  ^^^^  ^^  matter  of  defence,  arising  after  action  brought,  can  properly  be 
whole  ro  pleaded  in  bar  of  the  action  generally.  But  the  Court  may  and  ought  to  give 
cord  that  such  judgment  on  the  whole  record  as  ought  to  be  given,  without  regard  to  the 
the  plaiotitr issues  found,  oi  to  any  imperfection  in  the  prayer  of  judgment.  The  judg- 
haa  oo  right  naent,  therefore,  is,  that  the  plaintiff  be  barred  from  further  having  and  maio- 
^^  •"•  taining  his  action.  See  2  Str.  1055;  Rep.  Temp.  Hard.  345;  Winch.  76;  8 
Co.  93;  Plowd.  66;  Doug,  106,  112;  Forts.  338;  Salk.  178,338;  2  Lutw. 
Judgment  1177;  Co.  Lilt.  l^iR,  b;  5  Cora  Dig.  87;  Plead.  F.  4;  I  T.  R.  125;  3  id. 
andaiectt   23;  8  id.  166, 

r^^fMd^o  ^'  Vew»«^k"w  AMD  OTHERS  V.  WiLso.f ,  H.  T.  1808,  K.  B.  9  East,  320. 
be  aiayed  '^  motion  was  made  that  judgment  and  execution  &hould  be  stayed  in  tbb 
on  a  adm  cnse  on  bringing  the  nooney  recovered  by  the  verdict  into  court,  provided  it 
mary  appli  should  be  deemed  necessary,  upon  the  ground  that  the  plaintiff's  had,sinco 
catioo,  be  the  verdict,  become  alien  enemies.  No  case  was  cited;  but  it  was  said  that  in 
eaaao  the  ^\  instances  where  an  audiia  querela  would  lie,  the  Court  were  in  the  practice 
after *ver  ®^  conceding  summary  relief.  Fcr  Cur.  If  the  defendant  baa  any  such  re- 
dici  be  medy,  he  may  avail  himself  of  it,  if  advised,  but  we  cannot  iuterferein  the 
came  alieo  manner  proposed.  Rule  refused  See  1  Salk.  93. 
snemiea.  10,     Truckknbrodt  v.  Pay.ne,  H.  T.  1810,  K.  B.  12  East,  206. 

[  485  ]  The  defendant  pleaded  to  an  action  for  an  assault  and  false  imprisonmeDl; 
The  plea  of  1st.  General  issue.  2d.  That  the  plaintiff  was  an  alien  enemy.  3d.  That  the 
aheo  eno  piaimiff  having  committed  a  felony,  the  defendant  gave  him  in  charge  of  a 
be  pleaded  coi^^l&bl^)  to  be  taken  before  a  magistrate.  The  plaintiff  obtained  a  rule, 
with  a  plea  calling  upon  the  defendant  to  show  cause  why  the  rule  before  made  for 
that  admita  pleading  several  matters  should  not  be  discharged,  on  the  grouad  that  a  plea 
the  ^defend  of  alien  enemy  could  not  be  pleaded  with  other  matter.  Per  Cur,  It  is  ths 
"°  b*  "*iS  practice,  both  in  the  Common  Pleas  and  in  this  Court,  not  to  allow  the  plea 
in  a^Brltiah  ^^  ^^i^n  enemy  to  be  pleaded  with  other  defences  inconsistent  with  it.  The 
cosrt:  aa  defendant,  may,  however,  elect  which  of  the  special  pleas  he  will  abide  by.-' 
where  a       Rule  absolute. 

plea  of  alien  enemy  ia  joined  with  a  ipecial  joatificaiion  to  an  action  of  Irespaas. 
Or  where  1 1  •  AxGERSTEiif  v.  Vaughaw,  H.  T.  1798,  C.  P.  1  B.  &  P.  »J2,  0. 

Laoe^anda      -^  r"*«*  obtained  to  plead  several  matters,  viz.  I  st.  The  general  issue,  and 
lien  enemy  *^ly-  Alien  enemy  to  a  declaration  on  a  policy  of  insurance,  was  discharged 
werejoiaily  by  the  Court, 
pleaded. 


ALIJBN  ENEMY.— (y  the  Pleadings  and  Evidence  connecUd  wUh.  897 

12.  Thtatt  r.  Young,  H.  T.  1800,  C.  P.  2  B.  ^  P.  72.  S.  P.  Firon  v.  Ladd,  Or  nan  •$ 

^     M.  T.  1779,  C.  P.  2.  131.  1326.  »umpnt, 


Per  Cur.  We  can   in  no  case  allow  a  plea  of  alien  enemy,  and  other  plea 


and  alien 
_.  anomv 

inconsistent  with  that  defence  to  be  pleaded  together.     The  tuelancee  cited  as  Aliea  ene 

to  pleas  of  infancy  and   corerture   are   inapplicable,  and  do  not  support  the  m^  cannot 

claim  to  the  right  of  pleading  tion  aBsumpsit  and  alien  enemy.  be  given  in 

13.  Harman  and  others  v.  Kingston,  M.  T.  181 1,  K.B.  N.  P.  3  Campb.  153.  •videncena 

To  an  action  on  a  policy  of  insurance  the  defendant  pleaded  the  general  ^®^|*r^^*** 
issue,  and  tendered  evidence  to  show  that  the  parties  interested  had  become  hq ^  \f  ^  |^ 
alien  enemies  since  the  loss;  but  Lord  Ellenborough,  C.  J.  was  of  opinion  that  pleaded 
it  was  no  bar  to  the  action,  since  it  should  have  been  pleaded   in  abatement,  proof  that 
because,  if  the  parties  interested  became  aliens  since  the  loss,  it  did  not  extin*  ^^®  P^^tj 
goish  their  right,  but  merely  suspends  the  rcmiedy.     Besides,  upon  a  defence  *^^u    ^?  '^ 
which  extends  to  the  dissability  of  the  person,  the  strictest  proof  is  required;  ,^^1^  ^^^ 
here  is  no  such  proof;  no  evidence  has  been  given  where  the  parties  were  that  be  re 
born,  or  that  they   were   residing  in   an  enemy's  country  at  the  time   the  sided  in  aa 
action  was  brought. — Verdict  for  the  plaintiff.     And  upon  a  motion  for  a  new  enemy'* 
trial,  the  Court  acquiesced  in  the  opinion  delivered  by  Ellenborough,  C^J. —  fL"?-**^^  fiL 
Rule  refused.  acUoiTwas 

14.  Flindt  v.  Waters,  E  T.  1612,  K.  B.  15  East,  260.  broaght,  is 

Per  Cur,  The  objection  that  the  alien  principal  (on  whose  behalf  the  British  indiapenaa 
•gent  is  suing  in  his  own  name)  has  become  an  enemy  since  the  agent's  right  hie. 
to  sue  on  this  contract  accrued  cannot  be  proved  under  the  general  issue.  The    I  ^^  ] 
defence  of  alien  enemy  must  be  according  to  the  nature  of  the  transaction  out^!'  '-"^  ^'^^ 
of  which  it  arises.     It  may  go  to  the  contract  itself,  and  operate  as  a  perpetu-  ^^  ^hoaT* 
al  bar;  or  the  objection  may  be  purely  personal  in  respect  to  the  capacity   of  |,«|iair  a 
the  party  to  sue  upon  it.     As  the  matter  is  pleaded  at  present  it  operates  as  a  Briciah 
perpetual  bar,  whereas  the  present  plea  is  of  a  temporary  nature.     During  the  agent  is  aa 
continaance  of  the  war  the  plaintiff's  right  of  action  is  suspended.  The  contract  |"8  having 
having  been,  however,  legal  at  the  time,  it  can  be  enforced  upon  the  return  <^^«^^|^y*'' 
peace.     The  matter  cannot  be,  therefore,  pleaded  as  it  now  stands,  there  being  ^Jq^^  ^^ 
oo  legal  disability  in  the  plaintiff  on  the  record.     See  6.  T.  R.  23.  3d;  4  East,  compietion 
410.  602,-  8  id.  273.  ^f  the  con 

15.  Margaret  Alciator  v.  Smith,  T.  T.  1812,  K.  B.   N.  P.  3  Camp.  244.  tract,  can 

The  endorsee  of  a  bill  of  exchange  brought  an  action  against  the  drawer,  JJ^  ,j^^ 
to  which  the  latter  pleaded  alien  enemy,  end  the  former  replied  that  she  resided  |_^  ^f  ^^ 
here  under  a  licence  from  the  king.     Upon  issue  joined,  it  appeared  that  the  der  the  gen 
plaintiff,  who  was  a  natural  born  subject  of  France,  had,  upon  arriving  in  this  oral  iaane. 
realm,  where  she  had  resided  many  years,  obtained  a  licence  under  the  38  If  ^n  alien 
Geo.  3.  c.  77,  and  in  consequence  of  the  43  Geo.  3:  c.  155.  she  had  subscribed  ^|'®'°3^.''* 
her  place  of  abode  at  one  of  the  police  offices,  but  having  obtained  no  new  ^J^^^   ||,g| 
licence,  this  action   was  commenced. .    Per  Lord  Ellenborough,  C.  T.  This  f^ot },  not 
licence  was  granted  by  virtue  of  an  act  of  parliament,  and  not  by  virtue  of  theeatabliahed 
king's  prerogative;    consequently,   when  the    statute    expired,  the   licence  by  evi 
ceased,  nor  does  the  latter  licence  contain  any  recital  of  the  former.     Can,  it,  de^ee  •^  * 
tberef<ire,  be  presumed  that  the  plaintiff  resided  here  by  licence  or  permission  '^^i^  ^^ 
of  this  government? — Plaintiff  nonsuited.     See  Boulton  v.  Dobree,  2  Campb.  g^r  a  tern 
1 63 .  porary  atal 

....... -^..  ..... nte  aince 

flIlCeilStCan.     See  tit.  Bankrupt^  Baron  and  Feme;   Corporation',  Copif- •»P»'«1* 
hold;  Coioenani;   ForfeUure\  Ltfant. 

SHCntOnB.    .See  tit.  Baron  and  Feme. 

8lllett(anC0  *    See  also  tit.  Dftnizdiion  and  M'aturalizalioni  Supremacy ^   [  487  "] 
Oath  of -y  and  fa.  Oatha-,  and  Lord  Raym.  445;  Skin.  11;  2   JLirfw.  909;  Co. 
IaU.    129.  o:   Calotn's  cose,  744;  1    Com.   Dig.  Allegiance^  3  Bum^i  JuaL 
Oath. 

•  Ligeance  ia  derived  o  ligando,  being  the  highest  and  greatest  oblrgation  of  dntj  and 
obedience  that  can  be.-    Legianee  ia  the  tme  and  faithrnl  ebedienee  6f  a  liegeman  er  snb- 
'^VOL.  I.  .  43 
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ALLEGIANCE. 

Rbx  r.  R.  FoLLBR,  1797,  Old  Bailey,  2  Leach.  C.  I^  790;  S.  C.    1  East,  P. 
An  Indiet  C.  9^. 

ineni  on  'pijjg  ^„   gj,   indictment  on   the  37  Geo.  3.  c.  70.    which  enacts,  that  any 

t      70  r    P^^^'^  ^^"  shall  maliciously  and  advisedly  endeavour  to  seduce  any  person, 
•ndeavoar  ■cwing  in  his  majesty's  forces  by  sea  or  land,  from  his  duty  and  allegiance  to 
,ing  to  M      his  majesty,  shall  on  being  legally  convicted  of  such  ofTence,  be  adjudged  guilty 
daooany     ef  felony,  without  benefit  of  clergy.     It  contained  two  counts;  the  first,  that 
■oldierfrom  t||Q  prisoner  being,  &.c.  did  feloniously,  maliciously,  and  advisedly  endeavour 
*     nnJ  ^^  seduce  one  M.  L.  to  become  a  deserter,   whilst   in  his  majesty's  service, 
not  state     *"^  ^^^^  ^^^  ^"^X   '"^  allegiance,  contrary  to  the  form  of  the  statute.     The 
how  and  by  second  count  was  similar  to  the  first,  alleging  that  the  prisoner  did,  &c.  eo- 
what  acts    deavour  to  excite  the  said  M.  L.  to  commit  an  act  of  mutiny,  and  to  act  traito- 
ke  endeav   riously  and  be  guilty  of  mutinous  practices,  contrary  to  the  form  ofthe  statute, 
oorad  to  ef  ^^  ^^^  ^^j^i  ^  appeared  that  the  prisoner  was  a  private  in  the  Bockingham- 
P^^^  ^^^°'  shire  Supplementary  Militia,  and  that  M    L.  was  a  priTate  in  the  Coldstream 
thattbo       Guards:   and  upon  the  facts  alleged  in  the  indictment  being  clearly  proved, 
priioner      the  jury  found  the  prisoner  guilty;  but  the  judgment  was  respited  on  three 
know  tKo    grounds;  1st.  That  the  first  count  ought  to   have  shown  how  the  prisoner  ea- 
'**'**" J**    deavoured  to  seduce  M.  I-.  from  his  duty  and  allegiance.  2d.  It  ou^tto  have 
ias'to^bo  a  *^®''''®^  ^^•^  ^^^  prisoner  knew  M.  L.  to  be  a  soldier.    3d.  That    the  second 
■oldicf.       count  is  defective,  as  it  contains  two  several   charges;   1st.  An  endeavour  to 
seduce  M^  L.  to  be  mutinous.    2d.  An  endeavour  to  entice  M.  L.  to  commit 
traitorous  and  mutinous  practices.    AHer  argument,  The  judges  were  of  opio« 
ion,  1st.    That  an  endeavour  to  entice  is  a  conclusion  of  fact  arising  out  of  a 
multiplicity  of  circumstances,  which  is  not  capable  of  any  precise   definition; 
consequently  the  ofience   is  fully   comprehended  by  the  term  "endeavour.'^ 
2d.  That  the  charge  necessarily  includes  privity;  but,  as  a  more  comprehensive 
answer^  we  are  of  opinion  that  the  word  advisedly  is  equivalent  to  the  word 
knowingly;  therefore  this  objection  is  as  groundless  as  the  first.  3d.  We  are 
of  opinion,  that  as  the  prisoner  stands  convicted  upon  the  first  count  of  this  in- 
dictment, to  which  no  valid  exception  has  been  taken,  and  upon  which  jvidg" 
ment  must  be  pronounced,  it  is  unnecessary  for  us  to  d^^cide  upon  the  tenabili- 
ty  ofthe  other  objections.     See  3  T  R.  98;  R^x  v.  Middleton,  6  T.  R.  379; 
Rex  V.  Stirling,   1  Leon.  125;  Tremaine,  P.  C.  168;  Sanchar's  case,  9  Ga 
1 16;  Cro.  Cir.  Comp.  586;  Cro.  Cir.  Assistant,  392;  Rex.  v.  Kinnersley,  1 
Stra.  193;  2  Hawk.  P.  C.  c.  '25.  s.  11 ;  Davy  v.  Baker 4,  Btorr.  247 1 ;  Rex  v. 
Mason,  1  Leach.  487;  Rex  v.  Munroe,  2  Stra.  1 127, 
fiHUaKCe.     Vide  tU.  prerogative. 

jeet  to  hifl  liege  lord  or  eoverei^n.  Ligeantia  ett  vinculum  fide%\  ligeantia  ett  lenUetttt^ 
Ha.  See  Co.  Lilt.  129.  a;  Macdonald*8  case,  Fort.  69;  Dj.  300,  b;  Cio.  Jae.  530;  Hob^ 
171;  2  Ro.  Rep.  95.  Tho  duty  of  allegiance,  whether  niiaral  or  loeal,  ia  foaaded  i«  ibo 
relaiion  which  the  person  stands  in  to  the  crewn,  and  in  the  privileges  which  ho  deriw 
from  that  relaiion.  Loon)  allcgiaoce  is  founded  in  the  proteetion  a  foreigner  eajojs  Cor  his 
person,  his  faiiiilj,  and  effeets,  daring  hin  residence  here;  and  it  ceases  whenever  he  with- 
draws with  hisfamtfy  and  efTects.  Naieral  alt»'gi.ince  i^  foanded  in  the  relation  in  which 
every  man  itiinds  in  to  the  crown,  considered  as  the  head  of  that  society  whereof  he  is  bom 
a  member,  and  on  the  prceiiar  privileges  which  he  derives  from  that  relation,  whick^  ifO 
with  greet  propriety  called  his  birthright.  This  birthright  nothing  bat  his  own  demerit  eta 
deprive  him  of;  it  is  indefeasible  and  perpetual;  and  conseqaently  the  doty  orallegiancOt 
which  arises  oat  i>f  it,and  is  inseparably  connected  with  it,  is,  in  consideration  of  law,  like- 
wise inaNenable  and  perpetaal.  Forst.  C.  L.  183.  By  statote  I  Geo.  1,  stat^  2,  c.  ]S,s. 
11  ^two  jostices  may  sommon,  by  writing  onder  hand  and  seal,  any  person  wham  they  shall 
■aspect  to  be  dangerous  or  disaffected'  to  the  governm(*ni,  to  appear  before  thorn  at  a  cer- 
tain day.  and  time  therein  to  be  Appointed,  to  take  the  oaths  of  allegiance,  sapremacy,  aod 
abjoration;  and  il  svch  person  neglect  or  refuse  to  appear,  then  on  dao  fMroof  made  oa  oath 
L  ^'  1  of  iho  summons  having  been  served  on  such  person,  or  left  at  his  dwell ing-hoose,  or  osaal 
place  of  abode,  with  one  of  hi**  fanail}  there,  they  shall  certify  the  same  to  the  aoxc  set- 
tioos,  there  to  be  recorded  by  the  clerk  ofthe  peecp;  and  if  such  person  shall  neglect  or  rt- 
fase  to  appear  and  take  the  oaths  at  the  said  sessions  (the  name  of  snch  person  being  fob- 
licly  road  at  the  first  meeting  of  the  said  sessions) ,  then  such  person  shall  be  estoomed  sod 
adjadgod  a  popish  rocaaant  convict,  and  the  same  shall  be  thence  certified  by  the  clerk  of 
the jpeaee  ioio  the  Chancery  or  King^s  Bench,  lo  be  there  recorded.  See  also  the  ataiatas 
IS  Co.  3.  0.  6;  i  Aon.  st.  1,  c.  22;  3  Ann.  c.  8;  6  Ann.  e.  7;  8  Goo.  2,  e.  26,  •.  4;  ttf 
Gee.  2|  c  SO,  0.  3;  aod  Chit.  janr.  oa  the  Prerogativei  of  tba  Crowa,  16  to  28. 


ALMANACK.  3S9 

HUOCatttt  OC  gtnUBttt  or   litOthonotHtB-     S«e  tU.  AhUralumi 
JiUachmenl'j  JUlorruy;  Costs, 

I.  Alobr  v.  Hepford,  M.  T.  1807,  C.  P.  1  Taunt.  38. 

Upon  changing  attorneys,  an  order  had  been  obtained  for  taxing  the  bill  of'^'^^^^tt*^' 
the  attorney  who  had  been  first  employed,  directing  him  to  deliver  up  all   pa-  ^.V  ^  ^* 
perSy  &c.     On  the  back  of  ihe  order  the  prothonotary,  according  to  the  usual  IhAowaa 
practice,   endorsed   his  'allocatur,     A  rule  was  afterwards  obtained  to  ahoWajon  of  the 
cause  why  the  attorney  originally  employed  should  not  have  the  ordt:r,  hxAalUtatur 
a/Zoc«/ur  endorsed  thereon  delivered  over  to  him.     The   rule   was  made  ab- till  his  costs 
solute;  the  Court  observing,  that  he  was  entitled  to  the  possession  of  it  for*^'  P'*^' 
(he  purpose  of  enforcing  payment  of  his  hill. 

2.  Foster  v.  Gompto.v,  E.  T.  1818,  2  Stark.  564. 

This  was  an  action  for  the  recovery  of  a  moiety  of  damages  and  costs,  re-  Semh,   th* 
covered  against  the  plaintiflT  and  defendant  in  a  prior  suit,  in  which  they  had  allocatur 
been  jointly  sued,  but  which  ihey  defended  by  separate  attornies  and  by  dif-®"^^*^^ 
ferent  counsel.     The  plaintiff  had  both  paid  the  whole   amount  of  the  dama-^"  the^M 
^es  and  costs,  and  now  produced  the   posUA^  in  evidence,  with  the -master's  (^^i^^ne^  „f 
oiloco/itr  in  support  of  his  claim.     Abbot,  J.   considered  the  evidence  sufii- ihe  amoont 
cient  as  to  the  damages,  but  not  enough  to  entitle  the  plaintiff  to  Fecovar  his.of  eoita. 
moiety  of  the  costs   without   producing  judgment.     See  Bui.   N.  P.  234;    [  489  ] 
Willcs.  367;  2  Esp.  647.  649,  n.;  1  Stra.  161 ;  6  Esp.  83;  9  Price,  359. 
3.  Fry  v.  Malcolm,  M.  T.  1814,  C.  P.  4  Taunt.  705. 

The  defeadant  had  been  arrested  in  an  action  founded  on  the  prothonota- "^  MknA 
Ty''s  aUocaiwr  for  the  amount  of  the  costs,  taxed  for  him  under  a  rule  of  court.  *"'  ^^^^ax 
Jl  motion  was  made  for  discharging  the  defendant  on  entering  a  common  ap-QQ  iIm  maa 
pearance,  which  was  afterwards  made  absolute;  the   Court  being   clearly  ofter'a  alU 
^opinion,  ihat  even  if  the  action  was  sustainable  at  all,  the  defendant  ought  not  catur  for 
to  have  been  holden  to  bail.     The  case  of  Smith  v.  VVhalley,  2  B.  &  F.  484.  eoats. 
-where  the  Court  says  that  the  general  rule  is  clear  that  the  mere  order  of 
.another  court  is  not  a  good  ground  of  action,  was  deemed  a  conclusive  autho- 
rity with  reference  to  the  present  application.     See   Emerson  v.   Lashley,  % 
H.  Bl.  248;  Carpenter  v.  Thornton,  3  B.  ^  A.  5'2. 

SHIOtntf  ttt*     See  tit.  Common;  Incloaure. 

flIUotoance.      See  tit.   Bail;    Bankrupt;    CerCiorari;    Error;    Habeaa 
fCorpus;  Prisoaer;  Sheriff. 

Almarnarcti. 

(A)  Copyright,  in  whom  vested,  p.  489. 

(B)  When  and  of  what  evidence,  p.  490. 

(A)  Copyright  in,  ih  whom  vested. 
Stationers'  Company  v.  Carnan,  E.  T.I775,  C.P.  2  B1.I004.S.P.theSame 
V.  Seymour,  T.  T.  i676,  I  Mod.  256;  S.  C.  3  Keb.  792.  the  Company 
OF  Sta^io.ners  V.  Partridge,  M.  T.  1711,  K.  B.  10  Mod.  105. 
By  letters  patent,  reciting  other  letters  patent,  whereby  there  had  been  a^^bs  orowa 
grant  to  the  company  of  stationers,  and  their  successors  for  ever,  giving  them***'  *^'  !^ 
power,  privilege,  and  authority  to  print,  or  cause  to  be  printed,  all   manner  "^  Jowef^r* 
almanacks  and  prognostications  whatsoever  in  the   English  tongue,  and  all  graining 
manner  of  bo(5ks  and  pamphlets  tending  to  the  same  purpose,  being  allowed  the  excki 
by  the  Aschbishop  of  Canterbury  and   Bishop  of  London,  or  one  of  them,sivengbc 


■the  king,  who  afterwards  gives  and  grants  full  power,  authority,  privilege,  and 
licence  to  the  said  company,  and  their  successors  for  ever,  infer  alia  to  print 
or  cause  to  be  printed  all  manner  of  almanacks  and  prognostications  whatso- 

*  The  validity  of  these  grants  had  been  admiitnd  in  c%iurt.<i  of  equity,  who,  on  several  oc- 
casions, granted  injanctions  to  protect  ihe  pHienipe*9  righf  fiom  inrringenient.  See  Station- 
ers' Company  ▼.  Lee,  2  Ch.  Ca.  66;  Same  v.  Wright,  id  76;  Same  v.  Partridge,  2  Bro. 
P.  C.  187.  Toml.  Ed. ;  aod  Godson  on  Patsnts  aad  Copyrifbt,  239, . 
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ever  ia  the  English  tongue,  and  all  manner  of  books  and  pamphlets  tending 
to  the  same  purpose,  which  are  not  to  be  taken  and  construed  other  than  al- 
manacks or  prognoslicatioua,  being  allowed  by  the  Archbishop  of  Cafiterbu' 
ry  and  Bishop  of  London,  or  one  of  them,  for  the  time  beins,  by  what  names 

,or  titles  soever  the  same  may  be  called,  or  shall  be  printed  within  the  realm 
of  England,  with  clauses  prohibiting  all  other  persons  to  print,  buy,  vend,  or 
utter  (he  same,  under  forfeitures  and  penalties  therein  mentioned.  The  de- 
fendant, subsequent  to  the  grant  of  the  letters  patent,  printed  an  almanack 
or  prognostication,  entitled  "  A  Diary  for  the  Year  of  our  Lord  177 1,'*  and 
uttered  and  sold  many  copier^,  the  plaintiff?  filed  their  bill  in  Chancery  against 

•him,  waving  all  penalties,  and  praying  an  a*jcount  of  the  profits  of  the  seve- 
ral copies  sold,  and  to  have  the  rest  delivered  up  for  an  injunction.  The  lat- 
ter was.  granted,  of  course,  till  answer  and  further  order.  The  defendant  pat 
in  answer,  insisting  that  the  plaintiffs  had  no  such  exclusive  right  as  claimed 
by  the  bill;  and  on  showing  cause  why  the  injunction  should  not  be  dissolv- 
ed, a  case  was  stated  by  order  of  the  Chancellor  for  the  opinion  of  the  Court 
of  Common  Pleas,  and,  after  two  arguments,  that  Court  certified  their  opio- 
ion  as  follows:  "  Having  heard  counsel  on  both  sides,  and  considered  the 
case,  we  are  of  opinion,  Ist.  That  the  grant  made  to  the  plaintiffs,  the  Sta- 
tioners' Company,  was  restrained  to  such  almanacks  and  prognostications  as 
should  be  licenced  or  allowed  by  the  Archbishop  of  Canterbury  and  the  Bi- 
shop of  London,  or  either  of  them  for  the  time  being,  ^d.  We  are  of  opin- 
ion that  the  crown  had  not  a  prerogative  or  power  to  make  such  grant  to  the 
Slaintiff:*,  exclusive  of  any  other  or  others."  See  1  Mod.  256;  &  Keb.  731; 
loor,  674;  Darcy  v.  Allen,  3  Mod.  76;  9  Hen.  7.  pi.  14;  2  Chan.  Cases, 
76;  Carter,  Rep.  89;  3  Keb.  792;  2  Show.  253;  Lill.  Ent.  63;  Skin. 
233;  2  Bro.  P.  C.  Toml.  Ed.  137;  1  Lord  Erakine's  Speech  in  1  vol. 
coll .  of  his  speeches,  p.  42.  &c. 

(B)  When  and  op  what  evidence.* 

1.  The  Queen  v.  Dver,  M.  T.   1703,  K.  B.  6  Mod.  41;  S.  C.  1  Salk. 

181;  Holt,    157;     S.    P.    Harvey  v.    Broad,  T.  T.   1703,  K.  B.  e 
_  Mod.   196.     Hotle  v.  Cornwallis,  E.  T.   1781,  K.  B.   1  Stra.  886; 

of*ih«*Iaw  ^^  ^^^-  '^^^  olmanack  is  part  of  the  law  of  England,  of  which  the  Court 
of  the  land,  niust  take  judicial  notice.      See  6  Com.  Dig.  Temp.  b.  2. 

2.  Harvey  v.  Broad,  E.  T.    1703,  K.  B.  6  Mod.  59. 
And  the  Per  Cur.  The  calender  is  law,  of  which  we,  as  judges,  must  take  notice. 

Conrt  will  The  distinction  that  we  ought  to  take  notice  of  immoveable  but  not  of  movea- 
b«  govern  |j|^  feasts,  is  untenable,  for  we  know  neither  one  nor  the  other,  but  by  the  al- 
JjJjJJj*J;^Jmanack.  See  1  Rol.  Ab.  524.  c.  pi.  4;  2  Lev.  176;  Latch.  II.  118;  I 
being  move  Sid,  307;  Dyer,  181,-  I  Lord  Raym.  329;  Cro.  Jac.  548;  Rep.  Temp, 
able  or  not.  Hard.  162;   1  T.  R.  1 16. 

3.  Broijgh  v.  Perkii^s,  T.  T.  1702,  K.  B.  6  Mod.  81 ;  S.  C.  2  Lord  Rsjm. 
992;  S.  C.  1  Salk.  131;  Holt,  121.  S.  C.  S.  P.  Davy  v.  Salter,  M. 
I   491  ]  T.  1703,  K.  B.  6Mod.  251. 

The  alma  In  this  case  an  exception, was  taken  to  the  execution  of  a  writ  of  inquiry, 
"*S^  •'  *■'  viz.  that  the  writ  was  returnable  on  such  a  day  in  fifteen  days  of  St,  Martin, 
wWch'ho"*^"^  the  inquisition  is  by  virtue  of  the  writ,  &c.  returned  in  fifteen  diys  of 
covrta  pro  S'*  Martin  last  past,  which  must  he  a  year  before,  viz.  Martinmas  twclvc- 
eeed,  ie  month;  and  St.  Martin  is  a  fixed  fenst,  and  always  on  the  11th  of  Noveni- 
that  annei  her.  Per  Holt,  C.  J.  We  take  notice  of  all  feasts,  and  the  almantock  is 
•d  to  the  part  of  the  common  law,  the  calender  being  established  by  act  of  parliameot, 
common  ^^^  published  before  the  common  prayer-book,  consequently  the  almanack 
book^  affixed  thereto  is  good  evidence.-*-Judgment  affirmed. 

"  gee  2  &  S  Edw.  6.  c.  1;  6  &  6  Edw.  6,  c.  1;  1  Eiii.  c.  2;  24  Geo.  2,  c.  28;  26 Geo. 

2,  e*  80;  26  Geo.  2,  c.  34.  Whether  a  pnrticolar  day  of  the  month  wns  on  a  SoDdtT  or 
not  is  triable  by  the  connfry  or  ihe  alnmnnck;  Fish  v.  firohet,  Dy.  182,  pi.  55;  ana  m 
jPage  V.  Fauceii,  1  Lfon.  242;  it  wus  held  ihai  the  Court  might  judicially  take  notice  of  al- 
manacks; eod  ia  Galery  v.  Baabnry,  Cro.  Elic.  12,  that  an  ezamioation  by  almanacki ia ni* 
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9IItCjrAt(0tl.     See  tit.  Amendment;  Bill  of  Exchange;  Bond;  Insurance; 
Reward*;  Stamp;  Variance:  Vendor  and  Purchaser;  Witness/ 
9(10^9088^0 1.*     See  tit.  Consul;  Prerogative. 
I.    OF  HIS  PRIVILEGES,  AND  TO  WHAT  MINISTERS  THEY 

EXTEND,  p.  49^2. 
II.    OF  HIS  SERVANTS'  PRIVILEGES. 

(A)  What  class  of  servants  are  privileged,  p.  494. 

(B)  In  what  manner  advantage  is  to  be  taken  of  the  privilege,  p.  499. 
III.    OF  THE  PUNISHMENT  FOR  INFRINGING  ON  AMBAS- 
SADOR'S OR  HIS  SERVANTS'  PRIVILEGE,  p.  501. 

I.    OF  HIS  PRIVILEGES,  AND  TO  WHAT  MINISTERS  THEY   L  492  ] 

EXTEND. 
1.     Case  of  Andrew  Artemonowitz  Mattueof,  the  Russian  Ambassador, 

T.  T,  1701,  K.  B.  10  Mod.  4. 
The  question  was  whether  an  ambassador  could  by  law  be  arrested  for  debt;  Semh.   Ab 
for  the  defendant  it  was  argued,  that  if  the  public  privileges  of  an  ambassador  '°)^"o'*('<" 
were  allowed  to  be  invaded  for  the  mere  preservation  of  the  property  of  private  i^^  j^  ^j^ 

ficient,  and  a  trial  per  pais  not  necearary,  ahhoogb  it  be  aasigned  for  error  (bat  the  day  on  ileged  from 
which  jodgment  waa  given  wna  on  a  Sunday.     See  1  Leon.  828,  242.  arrest, 

*  An  ambassador  ia  a  person  delegated  by  one  sovereign    to  another  to  treat  upon  affairs 
of  elate.    4  Inst.  153.      The   English  constitation  has  vested  in  tho  king  the  sole  power  of 
aeoding  ambaaaadora  and  oiher  ministers  abroad,  and  receiving  the  repreacntatives  of  foreign 
•tatea.     1.  Bl.  Com.    253        The  right  of  sending  Ambassadors  is  confined  to  those  poten- 
tates who   have  sovereign  anthority.     4   Inst.    153.     Grotios  De  Jare,  b.  and   p.    I»  2, 
c.  18;  iind  the  privilege  cannot  be  exercised  by  a  snbject,  however  powerfol;  Moll   De  J. 
Mar.  129;  or  a  viceroy;  or  by  one  who  waa  formerly  a  sovereign,  but   is  now  deprived  of 
hie  regal  attribates:  Moll.  De  J.  Mar.  180;  Gro.  De  J.  b.  &  p.  1,  2,  c.  18,  §  2.     But  the 
Hans  lowna  and  other  free  imperial  cities;  Moll,  De  J.  Mar.  129;  or  independent  states,  or 
any  that  are  in  part  aubject  and  in  part  sovereign,  pro  parte  qua  non  sunt  iuhditi,  are 
eqaally  competent  to  pre«orve  an  international  communication,  through  the  medium  of  am- 
baaaadora; Gro.  D.  J.  1.  h  p.  I.  2,  c.  18,  §  2.     A  person  aent  by  a  aovereign  with  letters  of 
credence  to  another  is  an  ambassador,    though   be  be  named  only  envoy  or  agent;  4  Inst. 
1153;  but  it  seems  he  need  not  be  appointed  by  Iptlers  patent,  or  by  any  other  particular  in- 
struments though  they  universally  receive,  on  their  appointment,  some  document  evidencing 
their   right   to  fill  the  situations  assigned  to  them.     Chit.  jun.   on  the  Prerogntives  of  the 
Crown,  40.      If  the  party  df  legated  be  not  received  or  admitted  aa  an  ambassador,  he  haa 
no  privilege  as  such;  Moll.  De  J.  Mar.  180;   Gro.  De  J.  b.  h  p.  1.-  2,  c.  18,  §8.^or  if  be 
continue  af\er  the  time  limited  for  bia  departure;  Marshall  v.  Critico,  9  East,  447;  or  is  re- 
fused to  be  recognized  by  the  sovereign  lo  whom  he  is  sent;  Gro.  De  J.  b.  &  p.  I.  2,  e.  18 
§  8;  Moll,  De  J.  Mar.  131.    A  plenipotentiary «  notwithstanding  the  death  of  bis  aovereign, 
sfiil  continuea  to  be  the  minister  of  the  nation  he  represents,  and  ua  such  is  entitled  to  enjoy 
all  the  rights  and  honors  annexed  to  that  character.     It  ia  his  duty  to  remain  in  the  country 
to  which  ho  has  been  sent  until  the  pleasure  of  his  new  prince  be  known.     If  he  be  recal- 
led or  dismissed,  though  his  functions  cease,  bis  rights  and  privileges  do  not  immediately 
expire.     He  retains  them  until  his  return  to  his  sovereign,  to  whom  he  i^  to  make  a  report 
of  hia  misaion.     Vattel.  b.  4,  c.  9,  §  126.  . 

An  ambasaador  committing  a  crime  contra  jua  gentium  ^  it  has  been  said,  shall  be  pun- 
ished as  another  alien  without  being    remanded  to  the  state  he  represents;  4  Inst,  158;  1 
Rol-  176;  but  Mr.  Justice  Foster  (Crown  Law,  187,)  observes  that  an  ambasaador  can  at 
worst  be  considered  as  an  enemy  subject  to  the  l^w  of  nations,  never  as  a  traitor  subject  to 
our  municipal  laws,   unless  perhaps,  in  case  of  attempts  directly  and  immediately  against 
the  life  of  the  king.    See  the  King  v.  Owen,  Roll.  Rep.  185.  pi.  17.  To  preaerve  inviolate 
the  security  and  independence  of  public  functionaries  sent  from   one  state   to   another,  all 
foreign  jurists  concur  in  the  opinion  that  neither  an  ambassador  nor  any  of  bis  suite  can  be 
sued  for  any  debt  or  contract  in  the  courts  of  that    kingdom  wherein   he  is  sent  lo  reside. 
The  sovereign,  by  the  very  act  of  receiving  him,  tacitly  engages  to  allow  him  all  the  liber- 
ty and  safety  necessi^ry  to  the  proper  discbarge  of  his  fdnctiona.  without  which  the  admts- 
aion  of  a  foreigner  or  public  minister  would  be  nugatory.     This  principle  of  the  law  of  na- 
tions is  recognised  and  confirmed  as  part  of  the  municipal  law   of  England.     The  stat.   7 
Ann.  e.  12  §  3,  declares  "that  all  writs  and  processes  that  shall  at  any  time   hereafter   bo* 
sued  forth  or  ptosecuted  whereby  the  person  of  any  ambafsador  or  other  public  minister  of 
any  foreign  prince  or  state  authorised  and  received  as  such  by  her  majesty,   her  heirs,   or 
snccessors,  or  the  domestics  or  domestic  servants  of  any  such  ambas^iador  or   other    poblio 
minister  may  be  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  may  be  distrained, 
seized,  or  attached,  shall  be  deemed  or  adjudged  to  be  null  and  void  to  all  intents,  conairuc- 
tions^  and  purposes  whatsoever."  But  it  is  added,  *'that  no  merchant  or  other  tradair  what- 
soever within  the  description  of  any  of  the  statutes  against  bankrupts,  who  hath  or  shall  put 
himself  into  the  service  of  any  such  ambassador  or  public  minister,  ihall  have  or  t«ke  any 
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individaalfl,  states  would  be  extremely  cautious  of  sendiDg  ambassadors  to  tis; 
and  if  such  a  practice  were  tolerated,  ours  would  experience  the  same  treat- 
ment in  foreign  countries,  and  few  would  be  prevailed  on  to  assume  that 
character.     Should  an  ambassador  be  liable  to  the  restraints  of  the  law  of 
(  493  J    the  land  to  which  he  goes,  how  easy  would  it  be,  on  any  emergency,  to 
incapacitate  him   from   attending  on  the  business  of  his  sovereign.      The 
person  of  an  ambassador  has  ever  been  held  sacred  and  inviolable  by  the 
law  of  nations.      The  goods  of  an  ambassador  are  not  liable  t«  distress ,  a 
Jortiori,  his  person  should  be  exempt  from  physical  detention.     An  arobassa* 
dor  should  be  petitioned,  and,  on  his  refusal  to  act  conformable  with  justice, 
sent  back  to  his  master.     If  ao  ambassador  commits  an  enormous  crime,  the 
king  from  whom  he  is  sent,  not  the  king  to  whose  court  he  is  sent,  must  pun- 
ish him.     Lord  Cole  says,  to  infringe  on  the  liberty  of  the  person  of  an  am- 
bassador is  a  violation  of  the  law  of  nations.     An  ambassador,  by  fiction  ci 
law  represents  the  person  of  his  master;  thus  Coke,  on  stat.  25  Edw.  3,   af- 
firms it  high  treason  to  kill  an  ambassador.      Now  certainly  no  person  will 
say  the  czar  himself  could  have  been  arrested.     The  same  fiction  of  law  that 
makes  him  represent  the  person  of  his  master,  makes  him  extra-parochial, 
and,  as  it  were,  in  the  dominion  of  his  sovereign.     The  ill-treatment  of  am- 
bassadors is  a  thing  of  highly  dangerous  consequences,  for  it  may  invoJve  the 
nation  in  a  war,  and  it  would  be  very  inconvenient  that  this  should  be  in  the 
power  of  any  private  person  whatever.     On  the  other  side  it  was  submitted, 
that  if  the  law  be  as  stated  for  the  defendant,  a  subject  might  be  left  without 
remedy  for  the  recovery  of  his  just  debts;  that  justice  ought  always  to  be  re- 
ciprocal;   and  that  as  an  ambassador   might  arrest  a  corresponding   power 
should  be  conferred  on  the  creditor.     It  is  a  maxim  in  law  that  the  royal 
prerogative  does  no  wrong;  and  shall  the  prerogative  of  an  ambassador  ba 
|Mramount  to  that  of  the  crown?     Such  a  law  as  this  would  be  a  nullity,  be- 
cause contrary  to  Madrid  Charia^  cap.  S9,   we  will  not  sell,  deny,  or  delay 
justice  to  any  one.     An  ambassador  by  his  contract  renounces  his  privilege 
so  far  as  to  subject  himself  to  the  laws  in  force  in  that  country  where  the 
contract  was  made.     The  preceding  case  occasioned  the  passing  of  the  stat. 
7  Ann.  c.  \%  and  the  parties  concerned  in  the  arrest  were  committed  to  piv 
eon.     Vide  Puflfendorf,  b.  8,  c«  9,§  9;   1  Roll.  Rep,  175,  185;  3  Bulst.  37;  1 
Bac.  Ab.  Ambassador,  88. 

S.     BcvoT  V.  Barbut,  cited  in  Triquet  v.  Bath,  3  Burr.  1481.  S.  C.  Ca. 

Temp,  Talbot,  28 1 . 
^j*        Upon  a  motion  to  discharge  the  defendant,  who  was  in  execution  for  not 


Bot  not  a 
|Mnoa 


scribed  u  performing  a  decree,  the  question  raised  was,  whether  an  agent  of  commerce 
**ag«iit  was  entitled  to  the  privileges  of  public  ministers;  and  Lord  Talbot  was  clearly 
of  com       of  opinion  in  the  negative. 

merce."*  3.  Heathfield  v.  Chilton,  H.  T.  1767.  K.  B.  4  Burr.  2016.  S.  P.  Caw 
vo*  b"  rWi  ^-  MoLiNEUX,  H.  T.  1735,  C.  P.  Barnes,  374. 

Isiod!       '     ^^  ^^  application  to  discharge  the  secretary  of  an  ambassador  fioro  cus- 
I   494  1  tody,  the  affidavit  described  the  diplomatist  as  a  ministerf  from  the  Prince 

manner  of  benefit  by  thii  act.*'  The  penional  chattels  of  an  ambasiador  cannot  be  seized 
OB  ea  a  pledge,  or  taken  in  execntion  for  the  payment  of  a  debt,  even  when  aancitoned  by 
theezpreta  permiosion  of  the  king  of  the  state  where  the  plenipotentiary  is  resident;  for  bs 
oaght  to  be  exempt  from  all  coercion,  as  well  witb  reference  to  that  which  affects  his  prop- 
erty as  his  person;  if  therefore  he  contracts  a  debt,  be  most  bo  applied  to  hy  petition,  and 
if  be  refoses  payrtient,  letters  of  request  shoald  be  sent  to  the  sovereign  by  whom  he  was 
delegated.     Molloy.  141. 

*  Or  a  consal.  BoTOt  ▼.  Barbnt,  stipra;  Clark  ▼.  Cretico,  I  Taant.  106;  Deaeriasay  v, 
O'Brien,  Bamea,  875;  reported  in  Ca.  Prac.  (.\  P.  13.  by  the  nnme  of  Decertssay  v.  O  Bri- 
en;  Vivoash  ▼.  Becker,  8  M.  4c  S.  298,  see  these  cases  abridged,  post,  tit.  Consol. 

t  In  Vattel,  b.  2,  c.  2,  §  84,  it  is  laid  down  that  in  every  case  it  woald  be  sufficient  to 
show  that  by  the  law  of  nations,  a  party  is  entitled  to  this  privilege  withooi  inqatring  whe- 
ther he  is  in  the  strict  sense  of  the  word  a  fmhlic  minister.  Bat  this  rule  of  (hat  profoond 
and  ingenioos  jurist  seems  incompatible  with  the  practice  of  oar  courts,  where  it  is  nrees- 
aary  {o  show,  in  distinct  and  positive  terms,  the  manner  in  which  the  minister  is  accredited 
that  he  acts  as  a  diplomatic  agent  for  a  foreign  independent  state,  that  he  has  exercised  the 
fnnetiona  aanexed  to  his  office,  and  that  bia  appointment  and  power  are  in  force  at  the  time 
of  the  appiiestioa  for  bis  diacharge. 


AMBASSADOK^Cf  his  Servanfs'  Pimleges.  345 

Bishop  of  Liege.     Lord  Mansfield  intimated  that  if  it  hod  been  shown  that  Wbera  a 

the  applicant's   employer    had  been   an  envoy,  who  is  in  the   second  class  off^'^'S^^i" 

plenipotentiaries,*  he  wouM  have  been  privilejjed.  Unned  tor* 

4.  Marshall  v.  Critico.  E.  T.  1803.  K.  B.  9  East.  447.  gj^e  m  iha 

A  motion   was  made  to  discharge  the  defendant  on  common  bail.     It  ap-  Brituh  do 

peared  that  he  had  been   delegated  a   minister  from  the   Porte,  but  had  been  minioos  af 

dismissed  several  months  from   his  employment,  and  another  resident  here  ^er  the  cm 

appointed  in  his  room;  but  that  he  had  not  received  any  official  notification.,     a  •  i 

of  his  dismissal,  or  of  the  appointment  of  his  successor.     Per  Cur.     The  ^e- fonciiont 

fendant  is  not  privileged  from  being  holden  to  bail.     It  is  only  a  privilege  of  for  teveral 

the  state  which  he  represents,  and  not  a  personal  privilege. — Rule  refused.  moBths, 

See  Ca.  Talb.  381 ;  cited  Burr.  1480-1.  »"<*  "oih 

.  er  person 

n.  OF  HIS  SERVANTS'  PRIVILEGES.  hTre^had 

(A)  What  class  of  servants  are  privileged.  been  ap 

1.  Evans  v.  Higgs.  E.  T.  17'i7.  K.  B  2  Stra.  797.  S.  C.  less  fully  reported  pointed  his 

by  the  name  of  Evans  v.  Hicks.  2  T  d.  Raym.  i524.  S.  P.  Wedmore  v.  "cceetor, 
ALVARLEy.    1731    K.   B.  Fitzg.  200.   Re  Count  Haslanby.  Dickins.  »{^'^'»»  *»•'* 
274.  S.  P.  HoFKiNs  V.  DeIIobeck.  3  T.  R.  79.  Toms  v.  Hammond.  M.  1^^^^, 
T.  1733.  C.  P.  Prac,  Reg.  14.  semb  contra.  might  bear 

A  motion  was  made  to  discharge  the  defendant  out  of  execution,  as  being  retted,  al 
an  ambassadors'  servant,  viz.  his   English  secretary.     It  was  objected  that  thoagh  at 
be  did  not  lie  in  thehouse,  and  the  words  of  7  Ann.  c.  1-.  are,  dumestic  scrv-*[j®  *'">•  •f 
ants,     Per  Cur.     The  nature  of  h's  employment  requires   his  attendance  at  I  °J^j***^ 
the  house,  and  it  is  not  necessary   ho  should  lie   there.     And  the  general  received 
words — all  writs  and  processes  shall  be  void,  take  in  this  case,  and  therefore  any  officiti 
the  execution  must  be  set  aside.  notification 

2.  Triquet  v.  Bath.  E.  T.  1764.  K.  B.  3  Burr,  1478;  S  C.  1  Bl.  Rep.471.  of  hit  dia 
On  the  part  of  defendant  to  obtain  his  discharge  from  custody,  it  was  sworn  ^'"*^* 

that  he  was  regularly  appointed  by  Count  Haslang  to  be  one  of  his  English  ^ant^ana 
secretaries,  at  SOL  per  annum,  for  board  and  lodgings,  Slc.     And  he  swore  to^^  em 
actual  attendance  and  actual   service   at  :«everal  times  at   the  count^s  house,  ployed  aa 
and  writing,  copying,  and  carrying  several  letters  and  memorials;  and  in  oth-the  dbmea 
er  respects,  the   defendant's  affidavit s   were  so  framed,  that  every  thing  was  l**^®*^**^"."* 
sworn  that  in  absolute  strictness  conld  be  required  to  bring  him  within  the  de-  ^yi^wJl^^. 
acriptiun  of  a  domestic  servant  to  this  minister.     On  the  part  of  he  plaintiff  it    ■   4^5  f 
appeared  that  Bath  had  been  a  mercer  in  Dublin  about  seven  or  eight  years  wbethar 
before,  that  he  had  afterwards  been  a  commissary  of  stores  abroad,  and  was  he  boatd 
now  upon  half  pay  as  such  at   Ids.  per  day;  that  he  spoke  only  English;  that  and  lodgar 
he  had  never   eat  or  lodged  in  the  count's  house,  nor  received  any   wages;  |"  ibasame 
but  as  to  the  wages  it  appeared  that  there  were  not  as  yet  a  half  a  yearns  sal~  w^^'^'g' 
ary  due;  that  whilst  he  carried  on  trade  in  Ireland,   be  bought  goods  in  Eng- ij^Ijq,^,!  ^ 
land  and  sold  them  in  Ireland;  but  this  allegation  was  met   by  the  defendant  foreigner, 
swearing  that   he  had  not  traded  for  seven  years  anterior  to  the  arrest. —  or  baa  bees 
Rule  absolute  for  defendant's  discharge.  i"  trade 

3.  Heathfield  v.  Chilton.  H.  T.  1756.  K.  B.  4  Burr.  2017.  S.  P.  Darling  ■•Y*''  y^J' 

y.    Atkins.  M.  T.    1769.  3  Wils.  33.  Hopkins   v.  De   Robeck.  H.  T.  JrJ^t!*dow 

1787.  K.  B.  3  T.  R.  79.  not  depriva 

Per  Cur.     The  registering  the  name    of  the  defendant  in  the  secretary  of  him  of  iu 

atate's   office,   and  transmitting  it  to  that  of  the  sheriff's  office  (mentioned  in  bencfita. 

the  fifth  saction),  relates  only  to  the    bailiff  who  arrests  the  party,  and  is   no^"**^**  *•■ 

condition  precedent  to  the  beinc:  entitled  to  the  privilege  of  a  public  minister's  t!!\>^  ^^ 

o   1     J-     u  J  I  to  r  emption 

servant  —Rule  discharged.  f.^Jn  g„e„^ 

*  The  following  distinctions  between  the  difTerent  claMea  of  poblic  plenipotentiariea  are  it  it  not  ne 
to  be  ohnerved.     An  Ambas^ndpr  id  invested  with  the  higheat  aaihority,    acting  io  all  caaeaceaaary  that 
aa  the  repreaentaiive.     An  Envoy  appears  only  as  a  simp  e  aothority,  acting  for  anolhar  bat  the  name 
not  alwaya  representing  him.     A  Plenopo'entinry  ia  a  speciea  of  envoy  oaed  by  coorta  only  ahoald  be 
OD  the  occasion   of  concluding   peace  or  making  treaties.     Deputies  are  noi   deputed   by  regiatered. 
aavereigna,  although  they  may  be  deputed  to  sovereigns;  they  have  no  power  to  act  or  apeak 
bat  in  the  name  of  aome  subordinate  cumnianity  or  particular  body.     The  fonclions  of  the 
firat  throe  belong  to  the  miniater,  iboae  of  latter  to  the  agent. 
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4  Crosse  V.  Talbott.  T.  T.  1723.   K.  B,  8   Mod.   288.  S.  P.  Triquet  r. 
Bath.  E.  T.  1764.  3Rurr.  1478;  S.  C.  1  Bl.  471.  He athfi eld  v.  Chil- 
ton. H   T.  1767.  K.  B.  4  Durr.  2016.  n. 
Bat  the  A  motion  was  made  to  set  aside  a  bail  bond,  on  an  affidavit  stating  that  the 

nominal  Mr  j^fgnjajjl  was  valet  de  chamhre  to  Monsieur  Hoffman,  the  Duke  of  Holstein^s 
anlbawador ''®*''^®"'  ^^^^y  **^-  *^*-  P®*"  a»^^nm  salary,  and  10*.  a  week  board  wages, 
18  not  priTi  ^'^^  ^  certificate  thereof  was  produced  under  the  resident's  own  hand;  but  it 
leged.         did  not  appear  that  he  either  lodged  in  the  house,  or  actually  executed  the 

office.     Per  Citr.     He  must  be  a  domestic  servant,  and  really  execute  the 

duly  of  his  office,  in  order  to  entitle  him  to  this  privilege;  and  being   a  mere 

nominal  servant  is  not  sufficient. — Rule  discharged. 

H«nc8  a    '^         5.  LocKwooD  v.  Dr.  CoysoARNE,  E.  T.  1765.  K,  B.  3  Burr.  167&. 
reia"'*  f        ^^  appeared  from  the  affidavits  that  the  defendant  had  been  formerly  pro- 
the  parpose  ^^^^^^  ^Y  ^^^  Morocco  ambassador,  but  upon  his  departure  from  Kngiadid, 
ofprotee     the  plaintiflT proceeded  against  the  defendant,  the  latter  being  then  unprotect- 
tion  from  ar  ed  and  obtained  judgment  against  him.     The  defendant  brought   a  writ  of  er- 
nsst  will      rt>r;  and  while  it    was  pending;  he  was  hired  to  the  Bavarian  minister  as  hb 
rm\  avail,    physician,  ot  a  salary  of  40/.  a  year,  though  another  person  appeared  on  the 
where  a^'    list  as  his  physician.     The  defendant  swore  that  h3  had  prescribed  to  some  of 
physician    ^^^  minister's  servants,  and  that  since  his  appointment  he  never  gaire  his  ad- 
accepted  a  vice  to  any  but  the  count's  domestics.     On  the  part  of  the  plaintiff  it  was  ahowa 
temporary  that  the  defendant  kept  a  carriage  and  livery  servant;  that  he  had  formerly 
•■'•'y»  *"**  been  a  trader,  but  had  retired  from  bui^iness.     It  was  not,  however,  ascertain- 
abandoned  ®^  where,  or  fbr  how  long  lime,  he  had  practised  as  a  physician.     Soon  afler 
hia  prao       ^®  ^^^  hired  to  the  secretary  of  the  Bavarian  minister,  he  had  comtnunicaled 
tice,  bat      to  the  sherifT  of  Surrey  (who  had  an  execution  against  the  defendant)  that  he 
oontinaed    was  protected  by   the  minister;  the  question  was  whether  this  was  a  bonafidt 
to  live  in  an  service,   or  merely  colourable.       Per    Cur,     Binkerslwek  de  fro  legatorum^ 
etpensive    gg^g^  «  jhat  a  person  in  debt  cannot  be  taken  into  the  service  of  a  foreign  min- 
Coort  held  '^^^i*)  ^"  order  to  protect  him;"  and  were  it  otherwise,  it  would  give  the  foreign 
that  it  waa  niinister   a  power   to  dispense  with  the  private  debts,  of  the  subjects  of  this 
afictiiioos  country;  now  here  was  actually  judgment  against  the  defendant,  only  suspeo- 
and  eoloar  ded  by  writ  of  error;  and  the  secrefiiry's    letter  says,  that  this  man  was  pro- 
able  ap        tecled  by  the  minister.     But   a  foreign   minster  cannot  protect  by  way  of 
and*noT"    Kf^^ning  a  debtor  from  paying  his  just  debts;  he  has  no  such  privilege;  and 
within  the   '^  ^vould  be  of  very  bad  consequence  if  protections  should  be  set  up  to  sale, 
eiempiion.  or  made  use  of  merely  for  the  sake  of  exempting  people  from  the  payment  of 
[  496   I  their  just  debts.     It  is  not  usual  to  retain  physicians;  domestic  physiciaDS  are 
not  the  custom  of  modern  ages,  though  it  was  customary  among  the  ancients. 
The  professioti  of  a  physician  is  honorary,  and  the  retainer  should  come  from 
the  ambassador,  whereas  this  man  offered  himself,  and  it  is  plain  enough  that 
it  was  done  with  a  view  to  this  protection;  but  an  ambassador  cannot  protect, 
it  is  the  law  that  gives  the  protection;  and  yet  here  the  secretary  sends  notice 
to  the  sheriff  that  the  minister  has  protected  hitn;  the  view  therefore  is  mani- 
fest, it  is  not  a  bona  fide  service,  but  a  scheme  to  secure  the  defendant  from 
the  payment  of  his  debts. — Rule  discharged,  but  without  costs. 

6.  Darli.ng  v.  Atkins.  M.  T.  1770.  K.  B.  3  Wils.  33. 
The  party  The  plaintiff  had  sued  out  a  writ  against  the  defendant,  directed  to  the 
claian^ng  sheriff  of  Middlesex,  on  which  he  was  arrested,  and  carried  to  the  officer's 
teffo^nost  b^"s®-  '^^®  envoy  from  the  Elector  of  Bavaria  |tnd  from  the  Elector  Pala- 
not  com  ^ine  sent  a  message  to  the  officer,  demanding  the  defendant's  discharge,  as 
bine  two  bring  the  envoy's  English  secretary,  and  registered  as  such  in  the  prtfper 
distinct  offices.  In  consequence  of  this  message,  and  on  receiving  a  note  of  indem- 
^**y**f*f  nily,  the  officer  discharged  the  defendant  out  of  custody.  The  plaintiflT  sub- 
and  rolfiil  ^Q^eni\y  served  the  sheriff  with  a  rule  to  return  the  writ.  On  a  motion  to 
rate  capaci  ^i^^^^^^g®  ^^^  1*"'^)  i^  appeared  by  affidavit  that  although  the  defendant  might  be 
tiea,  ai  ace  secretary  to  the  envoy,  yet  he  was  in  fact  the  purser  ofthe  king's  ship,  and  that 
reury  to  an  the  duties  of  those  two  offices  were  incompatible  with  each  other.     Per  Ctcr. 
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We  are  bound  to  discharge  the  rale  upon  the  sheriff,  and  disallow  the  protec- •'"}>••■'*•' 
tion.     Courts  of  law  will  protect  the  ambassadors  or  public  ministers  of  foreign  *jf    ^h"*'f 
princes  or  states,  and  ttieir  servants,  from  be  incr  arrested;  l  he  law  of  nations  ^.^^^     ^ 
and  sound  policy  require  it;  yet  we  must  not  confvmnd  the  right  of  protection    r  497  "I 
With  the  abuse  of  that   privilege;  the  qnostion   is  whether  this  defendant  is 
bona  fide  a  servant  of  the  ambassador  ^    It  has  hccn  already  determined  that 
he  need  not  be  a  domestic,  ahhough  the  words  of  the  statute  7  Ann.  c.    1^. 
lire  "domestic  servants,"  for  many  houses  are  n)t   larjje  enough  to  contain 
and  lodge  the    whole  estahlishment  of  some  ambassadors.      But  we  are  of 
opinion  that  the  office  of  purser,  which  the  defendant  has  and  enjoys,  is  in- 
consistent with  being  secretary  to  an  ambassador;  for  no  man  can  serve  two 
masters;  and  as  the  defendant  is  a  servant  to  the  king,  he  cannot  be  a  servant 
to  the  ambassador. 

7.  Toms  v.  Hammond.  M.  T.  1733.  C.  P.  Pr.  Reg.   14;  S.  C.  Barnes.  370. 
Defendant  moved  to  be  discharged  as  a  domestic  or  menial  servant  of  Ba-Qm  u^tice 

ron  Hoproan,  envoy  from  the  Duke  of  Mecklinburgh,  and  obtained  a  ruleoftbe 
nisi,     PlaintiflT showed  cause  that  defendant  had  an  annuity  of  200/.  a^year,  peace,  or  a 
and  that  he  was  a  justice  of  the  peace  for  Middlesex;  that  it  was  not  probable  P']!^/ ^^^'^ 
he  would  act,  as  the  envoy's  certificate  described  him  as  a  menial  servant;^    "taer 
Bor  were  such  servants  within  the  act,  the  words  of  the  statute  being  domestic  ^„f^l  ^^ 
servant.     Per  Cur.  The  word  menial  is  not  explained  by  our  law;  '< domes- /y;* 
tic  servant"  are  the  words  of  the  act,  and  it  does  not  appear  that  defendant 
was  such.      A  menial  servant  may  be  employed  out  of  the  house  on  house- 
hold affairs,  a  domestic  in  or  about  the  house  only;     A  person  hired  as  a  clerk 
is  no  domestic  servant.      Defendant  does  not  appear  to  have  received  wages. 
Let  the  rule  be  discharged . 

8.  D£CtRi8SATv.O'BRi£N.M.T.1736.C.P.Ca.  Prac.  l34;S.C.Barnes,375. 

Oo  motion  to  stay  proceedings  against  the  defendant,   he  being  a  courier  Or  a  <soq 
in  the  service  of  T.  G.  the  Spanish  envoy,  the  plaiQtiif  alleged  the  defend-  rier  whoii 
ant  was  a  trader.     On  the  other  side  it  was  said,  that  the  circumstance  of  theP^*j|     ' 
trade  was  so  minute  that  it  could  not  amount  to  a  trading,  and  thai  the  de-^^,^  j^^Yn 
iendant  could  not  have  been  a  bankrupt  under  that  circumstance;  but  it  wase^. 
replied  that  a  probable  cause  will  make  a  bankrupt;  and  it  was  further  allege 
ed  that  the  defendant  was  no  domestic  servant,  being  a  courier,  and  paid  Tot 
each  journey,  and  neither  living   in  the  house,  nor  receiving  wages  by  the 
year,  and  that  being  registered  in  the  sheriff's  office  was  not  material.     The 
Court  discharged  the  rule  to  stay  proceedings.      '' 

9.  NovtLLo  V.  TooGooD,  E.  T.  1823.  K.  B.  MSS.;  S.  C.   1  B.  &  C.  554] 

S.  C.  2  D.  St  R.  833. 
Declaration  in  trespass,  that  on  the  l3th  of  September,  1821,  defendant  And  where 
broke  and  entered  the  dwelling-house  of  the  plaintiff,  and  took  and  distrain-  (be  servant 
ed  divers  goods  and  chattels  belonging  to  the  phiintifT     Plea,  not  guilty.     It  ?^*°  ?"* 
appeared  at  the  trial  that  the  plaintiff  was  a  British  subject;    that  he  ^^cu- ^^^^^ 
pied  a  house  in  the  parish  of  St.  J.  and  Jet  a  part  of  it  as  lodgings;  that  the  boose  and 
defendant  was  the  collector  of  the  poor's  rate  at  the  time  of  the  distress;  that  and  lets 

the  rate  was  regularly  made;  that  a  sum  of was  payable  for  the  plain- pert  of  it  ia 

tiff's  house  for  half  a  year;  that  the  warrant  of  distress  and  all  the  proceed- '^*^8|"8*»  ^* 
ings  were  regular  in  point  of  form.     It  also  appeared  that  the  plaintiff  had  ^or  JJ^"  vl" 
the  last  25  years  been  in  the  service  of  the  Embassador  from  the  crown  of  Por- -j^^jg  ^^ 
tugal,  who  is  a  Roman  Catholic,  and  has  a  chapel  annexed  to  his  house;  that  the  premi 
the  plaintiff  did  not  live  there,  but  sang  in  the  chapel  as  first  chorister,  anaeanotbe 
office  necessary  to  be  performed  by  the  ritual  of  tlie  Roman  church,  and  that  i°«  neceaia 
his  name  was  affixed  in  the  sheriff's  office  as  a  person  in  the  service  of  a  ^^*'"^^r  "^"qq  1 
eign  minister.     It  also  appeared  that  the  plaintiff,  during  the  period  for  which    L  -l 

the  rate  was  due,  acted  as  prompter  at  the  King's  Theatre,  which  was  an  ab-?*"^*"^  . 

*  The  distinction  between  a  mental  and  duniosiic  servant  can  scarcely  be  considered  as  ambassador 
well  founded,  and  is  inconsistent  with  the  onironn  prnclice,  as  it  implies  that  the  seivant  was  clearly 
must  resides  io  the  hoose  ofbis  employer,  which  it  hits  beea  shewn  (ante,  p.  694.)  b  none- diftmioable 
eessary,  and  that  his  dnties  must  be  confined  to  those  of  a  strictly  domestic  description.        for  the. 
VOL.  I.  44 
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fOT**  rate  golvte  engagement,  withotit  any  provision  na  to  the  lime  to  be  employed  in 
Mch*  J«*'*^®  chapel,  and  that  heVas  during  all  ll^al  period  a  teacKer  of  music  and  of 
eoold'^na/  foreign  languages.  A  verdict  was  found  for  the  plaint iflT^sabject  totheopin- 
beariested.  ion  of  the  Court  upon  the  nbore  facts. 

Per  Cur.  We  are  all  of  opinion  that  this  distress  was  legal.  If  this  were 
»  question  whether  the  chorister  who  had  so  many  other  enaploy meats,  could 
be  arrested,  we  should  hesitate;  but  as  this  is  an  action  for  taking  the  goods, 
and  not  for  arresting  tbe  person,  we  think  that  the  plaintiff  cannot  recover. 
The  act  passed  in  the  reign  of  Queen  Anne  is  in  unison  with  the  law  of  na- 
tions, and  merely  confirmed  the  common  law ;  now  the  privileges  of  an  am- 
bassador extend  only  to  matters  that  concern  his  own  personal  convenience, 
his  dignity,  and  the  performance  of  his  religious  duties.  It  might  be  incon- 
venient for  all  the  suit  of  an  ambassador  to  live  in  the  same  house;  but  then 
if  any  of  his  servants  take  a  house,  it  ought  to  be  such  a  one  as  that  servant 
ean  occupy  himself,  and  not  a  large  house  to  bo  made  profitable  by  letting 
lodgings.  If  we  were  to  sanction  this  exemption,  we  should  enable  a  noift' 
ber  of  British  bora  subjects,  under  the  pretence  of  acting  in  some  nominal 
office  to  an  ambassador,,  exempt  their  goods  from  the  payment  of  rates  and 
taxes,  although  they  followed  other  occupations,  with  which  the  ambassador 
was  not  ill  any  manner  concerned^  Inasmuch,  therefore,  as  the  seizure  of 
the  plaintiff^s  goods  did  not  in  the  least  prevent  him.  from  singing  as  a  chor- 
ister to  the  ambassador,  we  cannot  hold  that  the  distress  was  illegal.  Judg-» 
roent  of  nonsuit.  See  I  Bl.  Com.  25.4;  Vattel  b.  4.  c.  14.  ^  1*30;^  c.  7.  § 
M)4.  c.  8.  §  114;  1  Burr.  401;  3  id.  1478;  1  Bl.  47  1 ;  3  Burr,  1676.  173L; 
4.id.  2016;  I  Wils.  20;  7R;  3  id.  33;  ^  Str.  191;  Fitzu  200.  S.  C;  3  T.  R, 
79;   1  Bl.  48;  3  Campb.  47;  3  M.  §■  S.  289. 

PerflMia-  ID.  Martin  v.  SnAROFiif.  T.  T.  HS*!.  C.  P.  Ca.  Prnc.  65,  S.  P.  Fontaiit- 
whoaretra  lER  v.  H^eyl.  T.  T.  1765.  K.  R  3  Burr.  1731,  Dbscrisat  v.  O^RitN- 

dera.  or  HT.  T.  1735.  C.  R  Barnes  375;  Ca  Prac  ,C.  P.  r34. 

objects  of  On  the  defendant's  being  arrested,  he  moved  to  bo  discharged,  on  the 
ihe^bank  ground  that  he  had  a  certificate  from  the  Count  de  Broglio,  the  French  am- 
no^  privitei  ^*^®®^^'''  ^^^^'^  being  a  master  ofthe  Rorse;  but,  upon  its  being  shown  that  ha 
eii.  was  a  trader,  and  an  object  ofthe  bankrupt  laws,  the  Court  discharged  tbe  rule*. 

-  ,  11.  Cain  v.  Molineux.  H.  T.  1735.  C.  P.  Bhrnes.  374. 

L  ^'^^  -»        Defendant  moved  to  be  discharged  out  of  execution,  being  steward  of  the 

household  to  Baron  Bourk,  a  foreign  enroy ,  and  obtained  a  rule  to  showcausey 

An  where  it  which  was  afterwards  discharged  on  hearing  counsel  on  both  sides;  it  appear- 

•ppeared     tng  that  defendant  was  a  trader;  that  he  resided  in  his  own  house  in  Old 

that  l|e  wM.pgijj^g  YaH,  Westminster;  and  that  the  envoy  was  at  Hanover  at  the  time  of 

h»  own  1.0  yu^  TRiauET  v.  Bath,  3  Burr.  1478;  S.  C.  1  Bl.  Rep.  471. 
ihe'envov  ^°  ^^®  ^^^^  ^^  ^^^  defendant,  to  obtain  his  discharge,  it  was  sworn  that 
^nder  ^®  ^^^  regularly  appointed  by  Count  Haslang,  to  be  one  of  his  English 
whom  be  Secretaries  at  30^  per  annum  for^board  and  lodging,  Stc.  and  he  swore  to 
eUimed,  actual  attendance  and  actual  service.  On  the  part  of  the  plaintifi*  it  appear- 
wasabroad.  ed,  that  Bath  was  a  mercer  in  Dublin  about  seven  or  eight  years  ago;  that 
r  dV*  ^*  ^®^  afterwards  been- a  commissary  of  stores  abroad,  and  was  now  upoQ 
diacharso  b&^^-p&y  ^  such  at  15«.  per  day;  that  he  spoke  only  English;  that  he  had 
hiiD.  never  eat  nor  lodged-  in  the  count's  house,  or  received  any  wages;  that  whilst 
he  carried  on  trade  in  Ireland  he  bought  goods  in  England,  and  sold  them  in 
mere  cir  Iceland.  But  the  Court  held  that  the  circumstance  of  the  defendant  having 
pamatance  been  in  trade  seven  years  was  not  sufficient  to  divest  him  of  his  right  to  pro- 
of the  party  tection,  or  to  bring  him  within  the  exeeption  respecting  traders  in  tbe  statutis 
having  (Men  of  Anne. 
in  trade  aer  .^^_-___«« 

irod^'not  (^^   ^^  WHAT  MANNER  ADVANTAGE  IS  TO  BE  TAITEN  OF  THE  rRIVrLEGif.* 

depriYehioi  9"'  When  the  privilege  of  protected  persons  has  been  infriiiged,  tbe  Court  from  whence  the 
of  protae  proecas  jaaocd  shoold  be  moved  to  discharge  ibem  out  of  cnalody  ,.or  that  the  bail  bond  may 
lion,  be  delivered  sp  to  be  cancelled. 
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1.  Holmes  v.  Gordon.  M.  T.  1733.  K.  B.  Ca.  Temp.  Hard.  3.    S,  P.  Sea- 
coBiB  r.  BowLNET.  H.  T.  1745.  K.  B.  I  Wil».20. 

The  defendant's  counsel  moved  on  the  stat.  of  7  Ann.  c.  12.  Co  diiSchvrg^THe  MH 
the* execution  against  the  defendant,  as  being  a  servant  to  Baron  Hopman,  *."♦*'*' '"il 
resident  from  the  Duke  of  Mecklinburgh.      The  defendant  was  stated  to  be  |^^®  f *5e4B 
4in  officiating  servant  to  the  baron,  and  to  have  continued  in  his  service  ^i'l  ambaasa 
t!he  time  of  his  arrest,  and  a  certificate  of  his  being  a  servant  to  the   baron  der't  serv 
being  registered  ia  the  secretary's  office,  and  also  in  the  sheriff's  office,  ac-am,  stioold 
C(>rding  to  the  statute,  was  proved.     Per  Car,     No  mention  is  made  in  what«^»*f  ihoca 
capacity  he  served;    he  only  swears  that  he  was  an  officiating  servant.     -A.  P^J^.''^  {" 
defendant  in  order  to  substantiate  his  claim  to  privilege,  as  a  domestic  to  •  serves, 
public  minister,  ought  to  show  by  affidavit,  in  clear  and  distinct  terms,  the 
particular  office  with  which  he  is  invested.     See  Widmore  v.  Alvares,  Fitzg.    [  aOO  ] 
SOO;  Evans  v.  Hi(;gs,  2  Stra.  797;  2  Ld.  Raym.  15^24;  Fontaioier  v.  Heyl^ 
8  Burr.  1731 ;  Toms  v.  Hammond,  Rarnes.  370. 

2.  Heathpield  v.  Chiltox,  H.  T.  1767.  K.  B.  4  Burr. 901$.  AndiWtiis 

The  affidavit  filed  in  this  case,  to  obtain   the  defetidanfs  disiJharge  Irom  ^"  P?"*^ 

•  sfifl  ttt  lues 

custody,  not  having  slated  tliat  the  defendant  was  in  itie  service  of  the  minister  ^^p^j^j 
at  the  time  when  the  arrest  was  made,  the  Couit  observed,  that   even  sup- ncm  »c  Uie 
posing  the  employer  of  the  applicant  to  be  a-  rhirrister  of  such  a  kind  as  en- time^ef  tb« 
titles  him  to  privilege,  yet  ihey  thought  it  not  a  case  of  privilege   by  the  law  wr*«ii; 
of  nations,  for  the  defendant  did  not  appear  to  have  been  in  the  service  of 
the  minister  at  the  time  of  the  arrest;  and,  from  the  mode  of  swearing  adopted 
by  the  deponent,  the  Court  must  assume  that  he  was  not  in  the  minister's  ser- 
vice at  the  time  of  the  arrest.     Where  a  man  has  no  privilege  at  the  time  of 
the  process  being  executed,  no  subsequent  exemption  can  be  conferred  onhlta 
by  being  afterwards  taken  into  the  service  of  a  public  minister.  \  ^^   ] 

3.  FoNTAiNi*R  v.    Heyl.  T.  T.  176.1  K.  B.  3   Burr.    1731.  S.  P.  Tri<wj£T 
Jr.  BiJH.  JVL  T,  1766,  K.  B.  3  Burr.  1478.  S.  C.  1  Bl.  Rep.  471, 
On  showing  cause  agatnst  a  rule  which  had  been  obtaioed  why  an  execji--^*!'jS'j*?"* 
(ion  should  not  be  set  aside,  and  restoration,  &c.  made  to  the  defendant,  he  .fm'?^!-"'^ 
being  under  regular  protaction  as  the  domeaiic  servant  of  a  foreign  minister,  ^itgd,^  i^ 
it  was  proved  by  affidavits,  as  well  as  by  writing.,  under  the  defendant's  own  his«Tra« 
hand  that  be  was  a  trader^  and  had  described  himself  merchant,  and  that  the  twr.; 
allegation  of  his  beiog  valot  de  chambre  to  the  iniaister  was  a  mere  fiction,  j^^c^ly  'tat 
The  Court  eutertained  this  opinion,  refused  to  discharge  the  defendant,  ob- !"' *j*|!*  ^ 
serving  that  it  was  necessary  for  the  defendant  to  show  the  nature  of  the  ser-  ^g  ^^^^^  ^^ 
^ice,  and  swear  to  the  actual  performance  of  k.      Rule  discharged.     See  1  chambre, 
Wils.  278;   1  Bl.  48;  1  Barnard  79.  80.  40  L  wiihooi  far 

.4.  Crosse  v.  Talbot.  T.  T.  1723.  K.  B.  8  Mod.  288.  Itoa'b'I'M  ' 

The  affidavit  stated  that  the  defendant  was  retained  as  valel  de  chamhre  to  j^^^  ^j,^* 
fit.  H.,  the  Dttke  of  Holstein's  resident  here,  at  a  certa  n  sum  per  week.     A  indafinii^.. 
certificate  of  his  holding  the  appoinment  was  produced  under  the  resident's 
•wn  hand;  but  the  Court  discharged  a  rule  which  had  been  obtained  to  showJt  it  no), 
cause  why  the  bail  bond  given  «pon  his  arrest  should  not  be  delivered  up  toho*^*'*'* 

#.  Tri^uet  anb  others  v.  Bath,  and  Peach  and  another  v.  Bath.  M.  T..partic0l«r 

1764.  K.  B.  3  Burr.  1478;  S.  C.  I  Bl,  Rep.  471.  aci  of  ter 

On  a  role  to  show  cause  why  the  bill  of  Middlesex  should  not  be  set  aside,'"*®  thoold 
and  the  bail  bond  delivered  up  tol^e  cancelled,  the  question  was,  '^whether    ..'P^'^ 
the  defendant  was  really  and  bona,  fide  a  domestic  servant  of  the  Bavarian  ^^^'li^  ^f 
niQister,^or  whether  the  appointment  he  had  obtained  was  only  colourable."  ao  aetpal 
On  the  part  of  the  defendant,  every  thing  was  sworn  that,  in  absolute  strict-  bona  fide 
ness,  could  be  required  to  bring  him  within  the  description  of  a  domestic  ser-  o"g»S« 
vant;  but  on  the  part  of  the  plalntiHs  it  was  proved  that  the  defendant  was  a""®°\*'' ^ 
mercer  in  Dublin  about  seven  or  eight  years  before;  that  he  had  ai\erwardsrp|^^  ^^^i  ^f 
been  a  commissary  of  stores  abroad,  and  was  then  upon  half-pay.     That  he||,e  appli 
spoke  enly  English;  that  he  had  never  eat  nor  lodged  in  the  minister's  house,  cant  net  hs 
nor  received  any  wages,  nor  were  any  due;   and  that  whilst  he  carried  on  ing  a  tradji' 
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•boald  b«    trade  m  Ireland  he  bought  goods  in  Kngland,  and  sold  them  in  Irelaad.    Per 
pDown.        ^11,.      |{  ig  nQi  ^Q  ^Q  expected  that  every  particular  ad  of  the  aerrice  riiould 
be  particularly  spec i6ed;  it  is  enough  if  an  actual  bona  Jide  werwice  be  pro- 
ved; and  if  such  a  service  be  sufficiently  proved  by  affidavit,  we  unut  not, 
upon  bare  su9picion  only,  suppose  it  to  have  been  merely  coloarable  and  col- 
lusive; and  as  to  the  point  of  his  being  a  trader,  his  having  been  bo  in  Ireland 
(and  even  that  seven  years  before)  will  not  bring  him  within  the  exception  of 
the  5th  clause  ot  the  act. 
r  r:^>-i   ^^^-    ^^  THE  PUNISHMENT  FOR  INFRINGING  AN  AMBAS- 
L  ?02  ]  SADOR'S  OU  HIS  SERVANTS'  PRIVILEGE* 

UoTU'm  ^'  Hopkins  v.  De  Robeck.  H.  T.  1789.  K.  B.  3  T.  R  79. 

ceanry  lo  ^^  ^^^'  The  statute  7  Anne,  c.  12.  requires  the  names  of  the  peraoos 
rsnder  par  claiming  the  privilege  to  be  registered,  for  the  purpose  of  proceeding  against 
lies  liable  the  parties  criminally  for  a  violation  of  the  act.  See  Heathfield  v.  Chilton, 
erimiaallj    4  Burr.  2017. 

ligThi'priv  ^'  Seacomb  v.  Boulnet.  T.  T.  1747.  K.  B.  1  Wils.  20. 

il^e;  The  defendant  having  been  arrested  by  an  officer  of  the  sheriff  of  Middle- 

And  if  fbe  9ex,  produced  a  certificate  that  he  was  chaplain  to  Baron  W.  resident  to  the 
name  t>e     Queen  of  Hungary;  upon  which  the  officer  released  him;  and  the  plaintiff 
■*•'  'J^K**'**' having  served  the  sheriff  uith  a  rule  to  return  the  writ,  it  was  moved,  on  be- 
e  ,  me  oft  half  of  she  sheriff,  to  discharge  the  rule;  and  upon  showing  cause  it  was  ob- 
eesfe  the    j^^^^^  ^J  the  plaintiff  that  though  the  affidavit  swore  he  was  chaplain  to  the 
proceM.       resident,  >et   it  did  not   state  that  the   defendant  did  actual  duty.     Per  Cur, 
The  act  of  parliament  has  not  given  protection  to  any  but  domestic  servants 
of  ambassadors;  and  it  has  always  been  part  of  the  inquiry  of  the  Court  what 
was  the  nature  of  the    office  of  every   servant.     As  to  the  bailiff,  he  bad 
nothing  to  do  but  to  sec  whether  the  defendant's  nante  was  entered  in  the 
sheriff's  office;  for  if  his   name  was  not  there,  the  officer  was  in  no  danger 
by  arresting  the  defendant;  for  the  affidavit  on  behalf  of  plaintiff  swears,  that 
the  officf^r  wtis  told  that  the  defendant  was  not  registered;  and  notwithstand- 
ing the  bailiiT  thought  fit  to  di«;charge  him,  the  sheriff  must  return  the  writ. 
3.   Delvalle  v.  Plomep..  T.  T.  1811.  3  Campb.  47. 
The  defendant,  the  sheriff  of  IVI  ,  attempted  in  thi^  case  to  justify  a  retnm 
V^^f^  of  nulla  bona^  by  showing  that  the  individual,  against  whose  goods  it  had  been 
refuedto    i^'^^^s  ^^^  ^^^  appointment  of  domestic  servant  to  the  publicly  recognized 
cxeeoic  pro 'minister  Irom  the  Prince  of  Mes.'^e,  and  that  a  notice  intimating  that  the  origi- 
eeia  a<aioat  nal  defendant  was  one  of  the  ambassador's  domestic  servants  was  stuck  up  ia 
the  aef  vent  the  sheriff's  office.     It  was  submitted  that  the  proof  of  these  facts  was  a  con- 
t    *  kT""  <^lusive  answer  to  the  action  on  the  part  of  the  plaintiff.     It  was  proposed  to 
plaintiff      ^^  shown  that  the  appointment  was  colourable  and  fraudulent;  and  Lord  El- 
may  prove       *  The  4th  &  5lh  rections  of  ihe  stAt.  Anne,  c.  12,  point  oat  and  prescribe  the  maaner  in 
that  ibo  aer  which  an  infraciion  of  the  privi!eg(i,  either  of  amhassuidors  or  their  aervaola,  ia  to  bo  pon- 
vaat'aap      ished»  bj  enacting,  th»t  in  ca««  nny  person  or  persona  ahall  preaeme  to  aet  forth  or  proae 
eote  any  write  or  proce<*(,  ^ach  person  And  peraone,  and  all  attorneye  and  aolicitors*  prose- 
eoting  and  soliciting  in  sach  case,  and  all  OiHcers  eiecoting  any  aoch  write  or  proeees>  t»eiBg 
thereof  convicted  by  the  confession  of  the  party,  or  by  the  oath  ofone  or  more  credible  wil- 
nes^ea,  before  the  Lord  Chancellor,  or  Lord  Keeper  of  the  Grest  Seal  of  Great  Britain,  the 
Chief  Jastice  of  (he  Court  of  Common  Pleas,  for  the  time  being,  or  any  two  of  them,  shall 
be  deemed  violators  of  the  law  of  nations,   and  disturbers  of  the  poblic  repose,  sod  sbaH 
aoRer  sqch  pnins  and  penalties,   and  corporal  panishments,  as  the  Lord   Chancellory   I..ofd 
Keeper  and  the  said  Lord  Chief  Justice,  or  any  two  of  them,  shall  judge  fit  to  be  imposed 
and  inflicted.     Provided   ihat   no   p«i<:on  shdll  be^iroceeded  against  as  having  arreeted  the 
aerTanl  of  an  anibassMdor  i-r  palilir  ininisier  by  virtue  of  thin  act,  unless  the  name  of  such 
servant  be  lir^  registemd  in  ilu;  office  of  one  of  the   principal  secretaries  of  stale,  and  by 
auch  secretary  transmitted  to  the  .vherifTof  London  and  Middleeex  for  the  time  being,  or  their 
under^hsriffii  or  deputies,  who  shnll  upon  the  receipt  thereof,  bang  up  theaame  inaooie  pub* 
tie  place  in  thoir  office,  whereto  all  persons  may  re8ort,and  take  copiea  thereof  without  fee 
ox  reward;  but  an  infraction  of  the  law  of  nations  would,  independently  of  the  Btatate,have 
been  a  mis^deaieanour  punishabte,  al  the  discretion  of  the  Court,  by  fine  imprisonment,  and 
pillory.     The  act  does  not  appi^nr  to  l^ve  introduced  any  new  regulation  l»eyond  specifying 
the  tribunal  and  medium  through  which  the  pnniihment  jihall  be  inflicted.      Aa  the  statute 
does  not  make  the  oflTcnce  felon},  :ho  punishiiient  cannot  of  coarse  extend  to  iho  depniva* 
lion  of  life,    3ee  3  Browol.  480;  3  M.  &  S.  291, 
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lenborougliy  C.  J.  deemed  the  evideace  admissible,  observing  that   if  she  had  pointment 
not  a  legal  appointment,  the  notice  was  a  mere  nullity.     The  question  to  be  ^^  ^°'®"^ 
tried  wap,  whether  the  party  was  or  was  not  really  a  servant  to  the  public 
minister. 

Slmeii}!]iient.t 

I.  IN  CIVIL  PROCEEDINGS. 

(A)  Gbn£RAL  rules,  p.  504. 

(B)  Of  the  warrant  to  sub  or  dbtend,  p.  508. 

(C)  Of  the  mesne  process. 

(a)  In  suits  by  original,  p.  510.     (6)  In  suits  by  bill,  p.  514. 

(D)    OtV  THE  APPEAR ANCB)  p.  517.  (E)    Op  THE  DECLARATION. 

I  St.    With  reference  to  the  nature  of  the  amendment. 
(a)  In  the  title,  p.  5'21.     (6)  In  the  venue,  p.  52^.     (c)  In  the  name  and  de- 
scription of  the  parties,  p.  524.     (d)  In  the  form  and  cause  of  action,  p.  5:25. 
(e)  In  the  damage,  p.  5^6.     (/)  In  the  conclusion  and  pledges,  p.  6^6. 
2d.  With  reference  to  the  time  of  the  amendment.       , 
^^o)  After  plea  in  abatement,  p.  527.     (6)  After  plea  in  bar  or  deKvery  of  .  . 

the  paper-book,  p»5^S,     (c)  After  demurrer,  p.  529.    (d)  Aft^r  second  term,    L  ^*^  I 
p.  531.     (e)  After  issue  joined,  p.  533.     (/)  After  verdict  or  nonsuit,  p.  336. 
(g)  After  judj^ment,  p.  533. 

3.  With  reference  to  the  terms  on  which  amendments  in  the  decla- 
ration will  be  granted,  p.  54'2« 
(F)  Of  the  particulars  of  demand,  p.  545.     (G)  Of  the  plea. 
(a)  In  abatement,  ante,  p.  61.  (&)In  bar,p.545.(c)Puis  darrein  continuancef548. 
(H)  Of  the  replication,  p.  54^.  (I)  Of  the  notice  of  set-off,  p.  551. 

(J)  Of  the  demurrrr,  p.  551.  (K)  Of  the  writ  of  iNauiRT,  p.  551. 

(L)  Of  the  issue,  p.  553.  (M)  Of  the  jury  process. 

(a)  Of  a  venire  facias,  p.  556.  (6)  Of  the  distringas,  or  habeas  corpora,  p.  556, 
(N)  Of  the  nisi  prius  record,  p.  560.  (O)  Of  the  verdict. 
(a)  Of  a  gener<il  verdict,  p.  56  t.  (6)  Of  a  special  verdict,  p.  570. 

(P)  Of  the  judgment. 

(a)   Before  writ  of  error,  p.  571,         (6)  After  writ  of  error,  p.  578. 
(Q)  Of  tub  scire  facias,  and  proceedings  thereon,  p.  584, 
.  (R)  Of  writs  of  error,  and  proceedings  thereon,  p.  588. 
(S)  Of  writs  of  execution. 
(a)  Of  a  capias  satisfaciendum,  p.  593.         (b)  Of  a  fieri  facias,  p.  595. 

S')  Of  rules  and  orders  of  court,  p.  597. 
CRIMINAL  PROCEEDINGS. 
(A)  Of  IaDictments,  p.  597. 
(IV)  Of  inform ati(»ns,  p.  599. 

(C)  Of  pleas,  p.  601, 

(D)  Op  the  verdict  and  record,  p.  602. 

See  also  tit.  Abatement,  Affidavit,  Arbitration,  Attorney,  Bail,  Certiorari, 
Dower,  Ejectment,  Fine  and  Recovery,  Formedon,  Habeas  Corpus,  Munda- 

*  In  general  when  ihe  dhfliifT  rerates  to  eiecntd  proceu  Rgainat  a  party  claiming  the 
privilege,  who  is  not  bonafide^  and  withool  colloaion,  an  ainba9sador*a  servant,  the  plain- 
tiff has  an  election  either  to  bnng  hti  action  againat  him  for  a  ral'«e  retttrn,  or  rale  him  to 
reinm  the  writ.  By  eirlier  of  these  mems  ihe  qnesiion  of  the  defendant 'ri  title  to  the  priv- 
ilege of  exemption  from  arrest  will  be  bronght  directly  before  the  Coart,  and  receive  a  fall 
ioveatigation. 

t  Am^ndmeetfi  are  either  b^  common  hw  or  by  statnte:  by  the  former  all  miatakea  were 
amendable  during  the  Btune  term;  4  Iitst.  25.5;  and  when  the  pleadings  were  ore  tenvs,  at 
the  bar  of  the  Coart,  if  any  error  was  discovered  in  them,  the  amendment  was  made  «y>* 
ftanier,  .Afterwards,  when  the  pleadings  came  to  be  in  paper,  n  similar  indolgence  was 
allowed;  hence  it  is  now  ihe  settled  practice  of  alt  the  Coarls,  before  the  proceedings  are 
entered  on.  record,  to  permit  amendments,  in  form  or  in  substaneo,  on  proper  and  eqaiiabie 
terms.  The  application  for  permission  to  amend  %hoold  be  made  to  a  judge  nt  chambers  for 
a  sammons,  calling  upon  the  opposite  party  to  show  cause  why  the  party  applying  for  the 
ifidotgenee  should  not  Imve  leave  tn  nmond.  In  other  cases  the  amendment  may  be  obtain- 
ed by  application  to  the  Court;  or  if  the  defect  ho  in  iho  record  of  nUiprius,  by  pormis- 
aion  of  tlie  presiding  judge.  After  judgment,  and  before  error  brought,  a  judge  at  chamtiere 
will  not  in  general  entertain  the  application;  it  shoald  be  made  to  the  court.  The  rale  is  a 
rale  niai,  which  is  afterwards  made  absolute  er  discharged,  as  in  ordiaary  cases. 
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mufl,  Misnomer,  Qiio  Warranto,  Replevin,  Hight,  Writ  of,  Sessions,  Usury, 
Warrant  of  Attorney. 

t604  ]  (A)  General  rules.* 

eco«rt  K  Anonymous.  E.  T,  1694,  K,  B.  3  Salk.  31.  S.  P.  Ano.v.  E.  T.  1692, 
may  amend  j^  g  i  galk.  47.  Turner  ^  Birvaby,  T.  T.  170^2,  K.  B.  2  Salk.  566. 
law  ia  all  Huled  that  whilst  the  plea  was  in  paper  the  Court  may  give  lea  re  to  amend 
cases  whilst  A^  pleasure,  because  such  a  case  was  not  within  the  statutes  of  amendments; 
the  proceed  but,  when  once  engrossed  on  parchment,  the  Court  can  give  leave  to  amend 
ingsare  in  no  further  than  is  allowed  by  the  statute,  for  it  is  then  a  record,  and  ought 
paper.!  that  |,Q(  to  be  altered  or  obliterated.  Where  the  roll  varies  from  the  original,  the 
ment^'  .^"  'roll  may  be  amended  at  common  law  at  any  time,  for  the  original  is  a  record 
ed  anddar^^  itself,  and  the  entry  of  it  on  the  roll  is  only  ex  abundanii^  though  the  usage 
iog  the  is  to  enter  it.  So,  during  the  term,  the  Court  may  amend  any  mistake  in  the 
term  in  roll  at  common  Jaw,  for  the  roll  is  only  the  remembrance  of  the  Court  during 
which  It  is  the  term;  but  after  the  term  the  Court  cannot  amend  any  fault  in  the  roll, 
signed.   *    £^^  ^j^^jj  ^jjg  record  is  not  in  the  breast  of  the  Court,  but  in  the  roll  itself, 

I    MR  I       See  3BI.  Com.  407;  2  Burr.  756;  Say.  285;   1  Wils.  7.  76.  225. 

L  w6  I  2    BoNFiELD,  ^i /am,  V.  Milner,  M.  T.  1760,  K.  B.    2  Burr.   1098.  S.  P. 
Ad*   ih*  Richards,  qui  tarn,  v.  Brown,  E.  T.  1779,  K.  B.  I  Dong.  1 14. 

respect  ^°  ^  9^^  '^"^  action  for  usury,  a  rule  having  been  obtained  for  trmendtng  the 

there  is  no  declaration  in  altering  the  date  of  the  note,  the  proceedings  still  being  in  pa- 
diflerenee  per.  Per  Cur,  It  is  a  clear  rule  of  law,  that  \vhile  all  is  in  paper  you  may 
between  amend.  Where  the  application  to  amend  is  at  common  law,  there  is  no  dif- 
«»y*  "?**  PJ  ference  between  civil  and  penal  actions.     See  5  Bur.   2833;  2  T.   R.  707^ 

AndThe      4  »<^-  '^9'  ^  '^'  ^    ''^^5  '^   ^"^^^  "^  '^-  ^^5  ^  *^-  ^'^  ^  Taunt.  19. 
autates  of       3-  MoRSE  V.  Janes,  M.  T.  1738,  C.  P.  7  Mod.  245;  S.  C.  WiHes,  125. 
amend  Action  of  trespass,  for  driving  away  the  plaintiff's  cattle  and  impounding 

ments  do  *  |„  f^\\  case*  amendments  are  entirely  in  the  discretion  of  the  Conrt,  and   are  allowed 

not  eitend  o„|y  Iq  |h^  fartherance  of  justice;  Rex  v.  Corporation  of  Grampoond,  7  T.  R.  699;  bat  it 
10  mierior    |,  q^  groand  for  refusing  an  amendment  that  an  advantage  is  taken  from  one  party  which 
coarts.9        f^^  before  possessed,  since  that  in  the  case  in  every  amendment;  Mestaer  v.  Hertz.  8  M.  & 
S.  460;  though  it  will  neve'r  be  granted  when  the  amendment  will  operate  prejudicially  up- 
on the  right  of  third  persons;  and  Lord  Ellenborough,  in  Hunt  v.  Pasmon,  4  M.  &  S.  829, 
observed  that  he  did  not  recollect  any  case  in  which  the  Courts  had  so  done. 

f  Amendments  might  be  made  at  the  common  law,  both  in  civil  and  penal  actions,  whilst 
all  the  proceedings  continued  in  paper;  for  they  were  then  considered  as  only  in  fieri,  and 
therefore  sobject  to  theconlroul  of  the  Courts,  but  after  the  pleadings  were  once  entered 
on  record,  it  was  formerly  held  that  by  the  common  Isw  no  amendment  could  bo  permit- 
ted, unless  within  the  very  term  in  which  the  judicial  act  so  recorded  was  done;  for  daring 
that  term  the  recqrd  is  in  the  breast  of  the  Court,  bat  afterwards  it  admitted  of  no  altera- 
tion; but  now  the  Courts  huve  become  more  liberal,  ond,  whero  justice  requires  it,  will 
-allow  of  amendments  at  any  time  while  the  suit  is  depending,  notwithstanding  the  re- 
cord be  made  up  and  the  term  be  past;  however,  where  an  amendment  is  made  in 
any  subsequent  term,  the  proceeding  must  still  be  supposed  to  be  in  paper;  for  where  the 
Court  cannot  help  seeing  that  they  are  upon  record,  they  have  no  authority  to  give  leave 
to  amend,  except  in  such  particulars  as  are  comprised  in  one  or  other  of  the  statutes  of 
araendmeni;  and  even  where  the  pleadings  are  still  in  paper,  the  Court  will  not  permit 
an  amendment  to  be  made,  unless  application  for  that  purpose  be  made  within  a  reason- 
able time. 

t  After  the  term  of  which  judgment  is  signed,  and  the  pleadings,  Ac.  duly  recorded,  the 
amendment  cannot  be  made  at  common  law,  but  by  virtue  of  the  statote  of  amendments 
only.  Co.  Litt.  260.  By  the  earliest  of  these  acts.  14  E.  3,  st.  1,  e.  6,  it  is  enacted  "  that 
no  process  shall  be  annulled  or  discontinued  by  misprision  of  the  clerk,  in  writing  one  ayl- 
labte  or  letter  too  much  or  'too  little;  but  as  soon  as  the  mistake  is  perceived,  by  challenge 
of  the  party,  or  in  other  manner,  it  shall  be  amended  in  due  form,  without  giving  advantage 
to  the  party  that  challengeth  the  same,  beoause  of  such  misprision.*'  The  judges  construed 
this  statute  so  favourably  for  suitors,  that  they  extended  it  to  a  word;  and  by  the  9  H.  5« 
■t.  1,  e.  4,  it  is  declared  that  they  shall  have  the  same  power,  as  well  after  as  before  jadg- 
roont,  so  long  as  the  record  and  process  are  before  them.  This  statute  ii  confirmed  and 
made  perpetual  by  4  U.  6,  c.  3,  with  a  proviso,  that  it  shall  not  extend  to  process  of  out- 
Iswry,  &c.  By  the  8  Hon.  6,  c.  1^,  the  justices  are  farthor  empowered  to  examine  and 
amend  what  tliey  shall  think  in  their  discretion  to  he  the  misprision  of  their  cJerk,  on  any 
record,  process,  word,  plea,  warrant  of  attcney,  writ,  panel,  or  return;  and  by  the  8  Ii.  6, 
16,  they  may  amend  the  misprisions  of  their  clerks  and  other  otHcers  as  sherifis,  coroners, 
he.  in  any  record,  process,  or  return  before  them,  by  error  or  otherwise  in  writing  a  letter 
or  syllable  too  moch  or  too  little. 
§  The  laaguage,  however,  ased  by  lbs  Court  in  this  ease,  **that  the  words  of  the  ttatatcs 
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them,  &c.  The  defendanl  justified  by  virtue  of  an  execution  from  an  inferior 
court  of  record,  calM  the  Mesne  Law  Court,  within  the  forest  of  Dean, 
in  the  county  of  Wilts,  and  (hat  being  an  officer  of  that  court,  by  virtue  of  an 
execution  to  him  directed,  he  levied  the  plaimiff^s  cattle,  S^c,  to  satisfy  a 
judgment  obtained  against  him  in  that  court.  To  this  plea  of  justification 
the  pUintifT  demurred;  and  the  defendant  joined  in  demurrer,  assigning  for 
cau^e,  -that  the  writ  was  repugnant  in  saying  that  the  precept  issued  the  24th 
and  tested  the  ^6th,  two  days  after;  and  the  question  was,  whether  this  was 
araenchble?  Per  Cur,  If  this  discrepancy  be  amendable,  it  must  be  by  virtue 
of  thi  Stat.  8  H.  6,  c.  12  4r  1^;  and  to  establish  this  proposition  the  coun- 
sel for  the  defendants  haVe  cited  several  cases;  but  the  words  of  these  sta- 
tates  plainly  do  not  extend  to  inferior  courts,  for  they  only  direct  that  the 
king's  judges  and  the  king's  justices  may  amend,  which  words  have  always 
been  construed  not  to  include  judges  of  inferior  tribunals.  The  cases  cited  [  506  } 
of  Dolphin  V.  Clerk,  Cro.  Jac.  64;  Comyn  v.  Kynero,  id.  162;  Ayleaworth 
V.  Chadiyell,  Cro.  Car.  38;  Smith  v.  Harward,  Sir  T.  Jones,  41;  and  seve- 
ral other  books,  are  all  of  amendments  by  the  courts  of  Westminster  Hall; 
and  there  has  been  no  case  cited,  nor  can  we  find  any,  of  such  amendments 
made  by  inferior  courts. 

4.     iiincu  y.  Lingen,  T.  T.  I6ai,  K.  B.2Mod.  316;  S.  C.  Skin.  46. 
Judgment  was  obtained  upon  a  bond  25  years  old,  and  in  one  of  the  con-  What  it 
ttnuances  from  one  term  to  another  there  was  a  blank.     The  executors  of  the  oot  amend' 
defendant  brought  a  writ  of  error,  and  the  plaintiff,  in  the  action,  obtained  tk^^^^  by  the 
rule  to  amend  and  insert  the  continuance,  suggesting  to  the  Court  that  it  was^^^  h  '^^ 
a  judgment  of  a  few  terms,  and  aided  by  the  statute  of  16  &  17  Car.  2,  c.  &.  ^"^  oHbe 
Upon  this  rule  the  plaintiff  filled  the  blank;  and  the  record  was  certified,  Conrt, ir 
properly  perfected,  into  the  Exchequer  Chamber.      Or  a  motion  that  the  re-done  by 
cord  ought  to  stand  as  it  did  at  first,  because  the  rule  was  granted  upon  a  false  bim,  and  if 
suggestion,  it  being  a  judgment  before  the  restoration  of  the  king,  and  a  dis-  '*^*,**^^*"f^ 
•ontinuance  not  amendable.     Pemberton,  C.  J.  was  of  opinion  that  this  ^^^Qq^ji  'e*» 
not  a  discontinuance,  but  an  insufficient  continuance,  and  an  omission  of  the  ^^i  ^\i^f  ,t 
clerk  only,  who,  if  he  had  filled  up  this  blank  himself  without  rule,  it  could  bot  may 
not  afterwards  be  set  aside;  but  Jones,  J,  was  of  opinion,  that  it  was  such  apmishhimr 
misprision  of  the  clerk  as  was  not  amendable  by  the  statute  of  3  Hen.  6,  e. 
12,  since  it  was  not  the  same  term,  and  all  the  proceedings  being  in  the 
breast  of  the  Coitrt  only  during  the  (erm,  it  ought  not  to  be  altered,  but  lefl 
in  blank  as  it  was;  for  where  judgment  is  entered  for  the  plaint i^,  the  Court 
may,  upon  just  cause,  alter  it  the  same  term  for  the  defendant,  but  not  of  an- 
other term,  the  whole  term  being  but  one  day  in  law;  and  though  the  writ    [  ^^ ;} 
of  error  be  returned  into  the  Exchecpier,  that  will  make  no  alteration,  for  the 
record  itself  remains  still  here,  and  it  is  only  a  transcript  that  is  removed 
thither,  sed  adjournalur.      Subsequently  it  was  holden  by  the  Court  that  thi* 
was  not  amendable  by  the  clerk,  without  the  order  of  the  Court;  but  if  done 

of  amendments  do  not  extend  to  inferior  coaits,'*  meist,  ii  in  presnmed,  be  antleralood  with 
this  qodlification,  ilial  the  inferior  cob rt  itself  eannot  amend;  for  if  a  wril  of  error  be  broaght 
in  the   King*:)  BeAch  from  an  inferior  coort,  for  an  error  amendablo   by  ihe  statate  of  8  H'  ' 

6,  c.  12,  ther<i  seems  to  be  no  reason  why  the  superior  coorl  should  not  amend  that  error, 
the  words  of  that  statute  not  being  that  *'  in  any  action  brought  in  any  of  the  saperior 
.coarts,"  bot  *'  for  error  assigned  in  any  records,  &c.  no  judgment  shitil  be  reversed,  &e. 
bat  the  king's  judged,  &c.  mny  amend,  &c.**  Id.  126;  but  see  1  Rol.  Ab.  209-10, 
$emb.  contra, 

,There  is  evidently  a  distinction  in  the  penning  of  the  dirferent  slalotesonihi-i  subject,  sense 
speaking  of  the  superior  court:*,  others  extending  to  the  inferior  coons  of  record.  The  St.  8 
H.  6,  c.  12,  and  c.  IS.spcaks  of  "ilie  king's  judges,*'  'Mhc  king^s  justices,"  and  *Mhe  said 
courts  of  the  king."  The  s(at.  16  &  17  Car.  2,  c.  8.  is  expressly  confined  to  actions  '*inthe 
court  of  record  at  Westminster;  the  county  piiUiine  of  Chester  or  Durham,  and  the  greal 
aessions  in  WhIcs;"  and  by  slat.  5  G.  1,  c.  IS,  where  a  verdict  haa  been  given  in  any  ac- 
tion in  any  of  his  majesty's  courts uf  record,  certain  defects  m»y  be  amended,  afier  a  writ 
of  error  bronght;  whereas  the  language  used  in  iho  statute  32  II.  8,  c.  SO;  IS  Eliz.  c.  14, 
21  Jac.  l,c.  13;  and  A  &  5  Ann.  c.  16,  is  in  any  court  of  record.  Lot  nolwitlistanding 
this  apparent  distinction  in  these  ditferent  statutes,  it  is  observable  that  Lord  C.  B.  Gilbert 
(Hist.  C.  F.  112,  &c.)  classes  them  chronologically,  and  says  that  those  oiade  prior  to  the 
21  Jac.  1,  c.  13,  are  confined  to  the  courts  above,  and  that  that  statute,  and  ali  the  sabno- 
qneot  oneBi  extend  to  all  courts  of  record. 
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by  bim  according  to  law,  tbey  could  not  alter  it,  but  they  could  punbh  hifif. 
See^  Saund.  289;  12  Mod.  8;  Stra.  133;  Cro.  Eliz.  39D;  Burr.  710;  1  Bac. 
Ab.  89;   Cm.  Eliz.  320.     . 

6.     Anon,  H,  T.  1772,  K.  B.  L-offt.  155.     S.  P.  Staple  v.  Heydox,  M.  T. 

1702,  K.  B.  6  Mod.  2. 
Payment  Ail  rules  to  amend  are  with  payment  (if  costs.  With  rn^pect  to  costs  in  par- 
or  eotia  (icular  cases,  see  the  sub-^divisions  of  this  title,  as  Declaration,  Plea,  kc;  and 
Hiocideot  J  Lev.  32;  2  Vent.  296;  Salk.369;  Barnes,  125;  1  Burr.  301;  3  Burr.  304^ 
mendiDMia C-  ^^^  v.  R.  Philipps,  H.  T.  1759,  K.  B.  2  Burr.  757;  S.  C.  2  Stra.  1241. 
The  defendant  had  had  leave  to  amend  his  plea  on  payment  of  costs,  hot 
Bsi  onlj  the  amendments  made  in  it  were  not  essential  lo  the  real  merits,  nor  such  as 
rach  cMtt  defaced  the  record  (there  being  much  more  struck  out  than  put  in).  The  al- 
"  ^^'?*  lowance  made  to  the  prosecutor  upon  the  amendments  of  the  plea  itself,  and 
^^?*"j^5°of  the  subsequent  pleadings  upon  it,  had  been  only  made  in  proportion  to  the 
the  amend  ttctual  amendments  made  therein,  and  not  as  for  an  entire  new  plea, 
mam.  Lord  Mansfield,  C.  J.     The  principle  certainty  is  right,  that  where  the 

defendant  has  leave  to  amend  his  plea,  the  prosecutor  ought,  in  justice,  to 
have  liberty  to  reply  de  novOy  if  he  judges  proper;  and,  at  all  events,  he 
ought  to  be  allowed  the  expense  of  attending  and  consulting  and  feeing  coun- 
sel, in  order  to  advise  whether  it  be  prudent  or  proper  to  reply  de  noro  or 
not.  But  where  he  does  not  judge  proper  to  depart  from  his  former  replica- 
tion, and  reply  dt  noto,  but  only  mnkrs  such  alterations  in  it  as  merely  pvr- 
sue  and  are  the  natural  and  necessary  consequences  of  the  alterattoo  oiada 
in  the  plea  by  the  defendant,  and  which  alterations  in  the  replication  do  not 
deface  the  record  (which,  he  took  notice  was  the  present  case,)  nothing 
more  oug;ht  to  be  allowed  that  in  proportion  for  such  necessary  akerations 
and  amendments  in  the  replication  and  its  several  dependencies;  for  it  nust 
not  be  left  in  the  prosecutor's  p<fWer  to  load  lo  the  defendant  unnecessarily, 
either  out  of  t>pite  or  vexation,  or  for  any  other  reason,  exceeding  the  bare  oe* 
,cessity  of  the  thing. 

Mr.  Justice  Denison  (the  only  judge  then  in  court)  was  of  the  same  opinion; 
1^   .  consequently,  as  the  master  of  the  crown  office  had  acted  agreeably  to  this  rea- 

ror  ariae     •**"•**?»  *^®  prosecutor's  counsel  took  nothing  by  their  motion.     See  2  B.  ft. 
frooi  the     ^'  ^^^;  3  ^"^^    1 1^^;  l.Lord  Ravm.  93,  1 16;   I  East.  372;  10  id.  $37. 
groaaneg  7.     Ano.v,  T.  t.  1739,  C.  P.  7  Mod.  299. 

lectof  the      This  was  a  motion  in  arrest  of  judgment;  1st,  because  the  cause  was  tried 
IklTr*^'     *'  '"^  action  of  trespass,  and  the  writ  was  purchased  as  an  action  of  trespass  on 
r  AOft^  I  ^^^  c^^9e.    2dly,  The  writ  was  purchased  against  James  Stiles,  and  the  decla- 
w  11      k     ^^^^^^  ^BS  against  John.     3dly,  It  was  not  laid  in  the  declaration  that  the  de- 
'kim  pay      ^ndant  took  the  plaintiff's  goods,  though  it  was  in  the  writ.  4thly,  The  dtstria- 
the  e«aiB  ofS**  issued  out  to  the  coroner  to  return  the  jury,  which  is  said  in  the  jnr^wr 
the  amend  to  be  returned  by  the  sheriff.      The  Court  thought  the  neglect  so  great  m  the 
.JJJf*"-!|        attorney,  that  they  ordered  him  to  pay  the  expense  of  the  motion. 
TbaCoBrt  3^     Steele,  demandant;  Clcnnei.l,  te:«a:»t,  Benn.  Vouchee,  E.  T.  1815, 
raelTda  C.  P,  6  Taunt.    145.     S.  P.  Forster,  dema.vdawt,  Ibid.  323.     S.   P. 

deed.  ToXy  demandant.  Ibid,  ^o'-l. 

Per  Cur.  We  cannot  amend  the  deed  of  a  party.     See  1  Taunt.  257. 


'^     Ray m.  695;  S.  C.  ^-S.  P.  2  I^.  Raym.  895;  S.  C.  not  S.  P.  I  Com.  Rep   117. 
^     Tlic  entry  on  the  top  of  the  plea  roll  was,  that  the  plaintiff  ponit  loco  su0| 


The  memo  (B)  0#  the  warrant  to  sue  or  DCFEND.f 

random  1.  Parson  V  GiLL,  T.  T.  1702.  K.  B.  I  Salk.  88;  S.  C.  not  S.  P.  2  Lord 
ma  J  be  B       ~ 

mended 

ihe  warrant 

^  *t'h*"*r^  *  *"**  ancient  prnctice  wii«  to  impose  a  fine  opon  the  pleader  (in  whose  t^noninee  ©r 
en  ine  plea  inadrertance  the  defect  originaltd;)  but  by  tlie  utaloie  of  JVfdlbr'rdge.  62  H.  8,  c.  11,  it  ia 
roll*  provided,   **  thit  neither  in  the  circoits  of  jdistice  nor  in  coentiee,  heodred^,   and    coerts 

baron,  any  finee  aball  be  taken  j^ro  pulckre  plaeitendo,  or  beau  pleader;**  that  is.  for  ieaYe 
to  amend  viciooa  pleadingt.  And  it  should  seem  that  th>«  prohibiiion  ia  extended  to  the 
•operior  conru  by  the  statote  of  Westminster  the  first,  3  Ed.  1.  c.  8,  confirmed  by  1  Ed.  3. 
St.  2.  c.  8. 

i  By  the  statute  82  II.  8,  c.  30,   all  persons  delifer  their  warrants  of  attorney  fo  be  ea- 
tered  on  record,  flic,  is  the  same  term  when  iasae  is  entered,  ICc.     Bat  the  want  of  a  war- 
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J.  SL  attorn'  souin;  and  the  memorandum  was,  that  the  plaintiff  venit  et  pro-* 
talit,  &c.  but  did  not  say  per  attonatum  suum,  or  in  propria  persona  sua.  Er-* 
*r6r  being  brought  in  the  Exchequer  Chamber,  it  was  moved  to  amend  the 
declaration  by  the  top  of  the  plea  roll;  and  Holt,  C,  J.  held  that  it  might  be 
done,  for  a  warrant  of  attorney  upon  the  plea  roll  is  as  much  a  record  as  if 
entered  on  any  other  roll,  and  it  cannot  be  intended  but  that  the  plaintiff  de- 
clared by  attorney,  his  name  being  to  the  juderment  paper.  See  41  Edw.  3. 
1;  |9  H.  6.  15;  35  H.  6;  Br.  Amendment, ^69. 
«.  Phillips  v.  Smith,  E.T.  1717,  K.  B.  1  Com  Rep  279;  S.  C.  1  Stra.  136. 

After  error  assigned,  the  Court  of  King's  Bench  was  moved  that  in  the  war-  And  whar^ 
^ant  of  attorney  the  word  bugi  might  be  made  burghi,  for  the  warrant  of  attor- defendAot 
ney  was  not  filed  till  T.  T.  2  Geo. though  the  bill  was  filed  E.  T.    I    Geo.  ana  w"  "laied 
the  declaration  2  Geo.;,  and  it  is  sufficient  (hat  the  warrant  of  attorney  be  filed  *"J.  ^r^f 
in  the  same  term  in  which  the  issue  was  joined,   and  therefore  the  warrant  of  i^rney  hmg\ 
attorney  here  was  filed  in  due  time.     Then  the  warrant  of  attorney  here   not  for  bargi, 
being  filed  till  Trin.  2  Geo.  and  the  plaintiff  having  before  appeared  and  de-the  amead 
dared  by  the  said  H.  G.  his  attorney,  against  the  defendant,  T.  Smith,  balli-™®"^ 
▼am  burgi,  Ivelchester,  it  appears  that  H .  G.  was  his  attorney  against  the  satne  VcJ^  u 
Thomas  Smith,  ballivum  burgi,  Ivelchester;  and  therefore,  when   the  ®ntry  ^i^^  |^j||  ^q ^ 
is  po'  lo'  suo,  H.  G.  attorn'  suum  versus  Thomas  Smith,  ballivum  bugi,  Ivel- deelamtion 
eheater,  this  was  a  misprision  of  the  clerk,  who  wrote  bugi   for  burgi,  and  wera  aabie 
ought  to  be  amended  by  the  record,  in  which  the  entry  was  well  made.     And  qoent  to  the 
though  it  was  objected  that  the  bill  and  the  declaration  were  subsequent  to  the  warrant  of 
warrant  of  attorney,  and  therefore  the  entry  not  amendable  by  then^,  yet  it*^^®'"®^* 
was  amended.  r  eyvq  i 

5.  Power  r.  Joxbs,  T.  T.   1720,  K.  B.  1  Stra.  445.  S.  P.  KiitY  y.  Cade,   l  ^^^  I 

M.  T.  1740,  C.  P.  Barnes,  413. 

Error  coram  «o&i»,  and  infancy,  and  appearance  by-  attorney,  assigned  for  When  an  i« 
error;  motion,  that  the  attorney  might  be  obliged  to  set  it  right.  But  the  ^""^  dafand 
Oonrt  said  they  could  not  do  it,  because  there  was  no  express  undertaking  to  ky  .iJ!™- 
appear.  See  post,  tit.  Appearance;  Goodright  v.  Wright,  1  Stra.  38;  St  rat- (^e  warrant 
ton  V.  Burgess,  3  Vin.  Ab.  281.  eannot  be  a 

4.  The  Dutch  East  India  Company  v.  f  Ienriquer  et  al.  E.  T.  1727.  C.  meodad/ 
P.  Ca.  Prac.  44;  S.  C.  Prac.  Reg.  25   S.  P.  Cooke  v.  the  Duchess  op 
Hamilton,  1718,  C.  P.  Ca.  Prac.  10. 

In  scire  facias  on  a  recognizance  of  bail,  the  warrant  of  attorney  was  de^^^ht  may 
piacito  iransgressionis  super  casum  scire  facias  y  after  error  brought,  and  want  J*  in«arta4 
of  a  warrant  of  attorney  assigned  for  error,  the  Court  gave  leave  to  strike  ^^^  ^,j,^„j 
out  the  words  transgtessionis  super  casum,  and  insert  the  word  debUi, 

6.  RicHARDs,  qui  tarn,  v.  Brown,  E.  T.  1779,  K.  B.  Doug.  114. 

The  plaintiff  sued  the  defendant  in  an  action  fur  usury,  and  obtained  aThanama 

verdict  and  judgment  in  the  Court  of  King's  Bench;  and  the  defendant  hav-**'  ***•  *"•' 

ing  brought  a  writ  of  error  in  the  House  of  Lords,  assigned  for  cause  that  the  pf/jn'tlff  »* 

attorney  who  had  appeared  on  record  for  the   plaintiff  had  no  warrant   from  Warrant 

him,  a  motion  was  made  on  the  behalf  of  the  plaintiff,  pending  the  writ  of  er-  may  ba  a 

for,  that  the  judgment  roll  might   be  amended  by  striking  out  the  name  of  maodedt 

Robert  Mayes  in  the  plaintiff's  warrant,   and   inserting  that  of  John  Staple- *•>  ^'d«f  to 

fordj  John  Stapleton  being  the  name  in  tho  memorandum   of  the  declaration;™       ^\^^ 

and  the  Court,  afler  cause  shown,  gave  the  plnintifflenve  to  make  the  Amend- |[^{^°|{^,i  !„ 

ment.     See  Dy.  180.  pi.  48;  2  Ld.  Raym.  1532;  >2  Stra.  807.  thedadara 

rant  of  attorney  for  either  party  w  aided  aAer  verdict  by  tho  32  Hen.  8,  c.  80,  and  8  EIie.  e.  tioD.t 
14,  tboQgh  not  after  jodgmeni  by  delaolt;  bat  to  obviate  this  omiasion  the  party,  even  after 
error  bronght,  mnj  file  bia  warraat,  and  have  it  retarned  on  the  certiorari.     See  Bradbnm 
▼.  Taylor,  1  Wlls.  86. 

*  fiat  if  a  plaintiff  ander  ago  appear  by  attorney  in  pergonal  actionf  or  ejectment,  it  it 
aided  after  verdict  by  21  Jac.  I,  c.  13,  and  after  j  a  dement  by  confetsion  nildieit  or  non 
sum  informatus,  by  ihe  4  &  5  Ann.  c.  16,  s.  2.     Vide  post,  tit.  Appearance. 

t  In  Heley  r.  Regis,  Moore,  711,  the  attorney  was  called  in  the  warrant  John  Keeling, 
and  in  the  declaration  William  Keeling,  and  the  amendment  made  was  to  alter  William  to 
John.  The  Coart  allowed  the  amendment,  on  the  groand  that  by  intendment  the  warrant  of 
attorney  b  antecedeot  to  the  declaration. 

VOL.  I.  45 
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\  610  ]  6,  Frbnch  v.  Cornelys,  H.  T.  1763,  C.  P.  \  Bl.  Rep.  453. 

Where  (he  Error  was  assigned  tliat  no  warrant  of  attorney  for  the  defendant  (the 
plairiiiflihas  pjgji^jflf  in  error)  was  cntrred  on  the  rocord  below  It  was  insisted  for 
obtained  ^j^^  defendants  in  error  that  n  man  should  not  take  advantage  of  his  own  lie- 
b>  defaalt,  @^^^'  ^^  ^^^  making  proper  entries  on  the  record;  to  which  it  wa»  answered^ 
bat  omitted  that  in  judgments  by  default,  the  plaintiff  is  to  make  up  the  who}e  record, 
to  file  e  and  therefore  it  is  his  own  laches.  The  Court  ordered  the  cause  to  stand 
warrant  for  Qver  t;ll  the  Court  of  Common  Pleas  could  be  moved  for  leave  to  amend  the 
the  ^^^l^^jd  record.  Afterwards,,  on  an  application  to  the  Chief  Justice  of  the  CommoB 
huve  leave  P*®**»  *•  ^"*  chamberp,  he  directed  a  proper  warrant  of  attorney  to  be  filed 
10  Amend.  &nd  entered,  and  thereupon  a  new  ctriifn^arx  is«ucd^  and  the  judgment  was 
affirmed  in  the  King's  Bench. 

(C)  Of  the  mssnb  proC^ess. 
(a)  In  svita  by  on/vrna/. 
J.  Kino  v.  King,  M.  T.  1738,  C.  P.  7  Mod.  250. 
Originaf       .  Motion  to  amend  an  original  and  declaration.     The  action  was  broegM 
writ  net  e   by  the  plaintiff  as  administrator,  whereas  he  and  another  were  executors;  and 
mendable    |)jq  question  was,  whether   this  could  be   amended.     Ptr  Cnr^     The  motion 
■i^Miaion*  *'  ^^  annend  the  declaration  and  original,  but,  in  fact,  it  is  but  an  ameRdroent 
1  ^1  1    in  the  latter;  for  if  we  grant  the  amendment  in  the  original,  the  declaratioir 
may  be  amended  of  course;  so  that  the  question  will  be^  whether  he  can 
tmend^the  original.     And  as  to  that,  there  are  two  rules  by  which  we  are  to 
be  governed;  the  one  is,  that  no  amendments  in  the  original  writs  can  be  made, 
unless  it  be  the  misprision  of  the  clerk;  the  other,  that  nothing  can  be  amen- 
ded unless  there  is  sonoething  to  d6  it  by.'    Iji  the  present  case,  it  is  not   eo- 
.  mueh  >a»  pretended  that  there  is  any  misprtsron  in  the  c\evk  'or  officer^  not  is 
there  any  proceeding  in  the-court  to  amend  by.     The  granting  of  admini8tr«<» 
tioa  i»4heact  of  another  court  with  which  we  hove  nothing  to  do.     The  stR- 
tale  has  )k\d  down  those  rifles  whereby  we  are  to  be  governed^  ^e   present 
ease  not  coming  within  either  of  them. 

2.  King  v.  thb  Bishoh  of  Carli»lb,  the  Universitt  of  Cambridgr,  Lam» 

AtfD  Gibson,  M.  T.  1738^  C    P.  Barnes,  9. 

And  even        On  apph'cstion  for  leave  to  amend  the  original  writ  and  declaration,  by 

then  there    making  the  plaint iflf  a  co-ndministrator  instead^ of  executor,     Per  Cwr^  •  The 

matt  be      doctrine  o(  amendment  of  ori«zinaI  writs  which   is  not  by  common  law,  bat 

tonmend"^^^  the  stat.  H.  6.  are,  1st.  That  no  amendment   of  an  or  ginal  writ  can  be 

^».  made  unless  for  nescience  or  misprision  of  tl>e  clerk,     2d\y.     There  must  be 

something  to  amend  by.   In  thisc»ise  both  these  requisites  are  wanting.  Here 

the  writ  is  agreeable  to    the   instruction,   and    therefore  there  is  nothing  to 

amend  by.     Rule  discharged.     See  I  T.  R.  78^,  783. 

a  Carty  v.  Ashley,  T.  T.  1773,  3  VVils.  454;  S.  C.  2  Black.   918.  S.  P. 

BoDRCHiER  v.  Whittle,  M.  T.  1789,  C.  P.  1  H.  BJ.291.  S.  P.  DavisjCMCr^ 

^C.  ASSIGNEE  OF  THE  SHERIFF  V.  OwBN,  M.  T.    1798,    C.  P.   1   B.  &  P.  M^. 

The /:ap'as  was  tested  the  11th  of  June^  returnable  on  the  octave  of  tbr 
The  Cbort  Holy  Trinity,  which  was  the  I3lh  of  June.  On  motion  to  set  aside  the  pre- 
maj  enwa  ^^^^ngg  ^i(||  eosts  for  irregularity,  because  there  were  not  fifteen  days  be- 
0r2g{ni^l  if  tween  the  teste  and  return,  a  rule  was  granted  to  show  cause  why  the 
4bere  bo  plaintiff  should  not  amend;  on  payment  of  costs.  On  showing  cause,  it  was 
leat  than  fif  *  Every  deieot  in  form  in  an  original,  the  wnnt  of  pledget,  or  of  the  aheriff 'e  name  beinf 
teen  daja  retorned  on  it,  or  the  want  of  pledges  on  a  bill,  are  aided  after  a  verdict  by  atatnie  16  It  17 
between  Car.  2,  e.  8.  and  at^er  Jodgment  by  confosiiion  or  fault  by  atat,  4  &  S  Ann.  e.  16  a.  2»aDil 
all  variance  between  them  and  the  declaration    is  aided  after  verdict    by  stat.  21  Jae.  1.  c« 

13.  and  aAer  judgment  by  confession  or  default  by  4  &  5  Ann.  c.  16,  a.  2.  Als«  after  ver^ 
diet  every  defect  in  form  ^r  8ul)<<t»nce  in  an  original  writ  or  hill,  and  all  variance  between 
them  and  the  declaration,  or  other  proceedings,  are  aided  by  6  Geo.  1.  c.  13;  see  1  Saond. 
318.      And  lastly,  the  warrant  of  an  original,  or  bill,  is  aided  aHer  verdict  by  IS  Elii.   e. 

14.  hot  not  after  judgment  by  confession  or  deftinlt,  ncr  after  jndgment  on  demarrer,  or 
fitti  tiel  record, 

t  It  if  amendable  for  a  misprision  of  the  clerk  at  any  time  by  14  Ed.  8;  H.  1..  «.  6;-  9H^ 
6.  tt.  I.  0.  4;  8  H.  6.  e.  12,  and  8  H.  6.  «.  15;  provided  tber*  be  semetbingto  amend  by^ 
Graaa  v.  Beanet,  1  T.  R.  782,  783. 
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insisted  that  there  was  nothing  to  amend  by.  Per  Cur.  Although  this  Court  ^«  <**t«  li 
cahnot  amend  an  original  writ,  because  it  issues  out  of  the  court  of  Chancery, '•*■''*■»*  ^ 
^et  we  have  power  to  amend  all  mesne  process,  and  also  an  attachment  of  priv* 
liege,  which  is  in  the  nature  of  an  original.  No  error  can  be  assigned  in  mesne 
process;  this  is  a  mere  mistake  of  the  officer  the  filacer,  and  ought  to  be  amend- 
isd;  for  when  a  plaintiff  bespeaks  a  writ  returnable  at  such  day,  he  impliedly 
lirders  the  oflScer  to  make  tho  tesre  regular;  and  by  these  implied  instruction* 
Ihe  Court  may  make  the  rule  for  tho  amendment  absolute.  St^e  1  Chit.  Rep. 
d25;  iTidd.  147.  [  512  ] 

4.     Carr  v.  Shaw  and  Price,  T.  T.  1797.  K.  B.  7  T.  R.  299.  Or  in  the 

The  proceedings  had  been  commenced  by  original;  Shaw  put  in  bail,  and  nanies  of 
Ihe  plaintiff  proceeded  to  outlaw  Ihe  other  defendant  by  the  name  of  James  in•'^*  P*' 
Btead  of  John.    On  discovering  his  mistake,  a  m«>tion  was  made  for  the  amend-  '^'* 
tnent;  and -Per  Gur.  The  proceeding:*  in  outlawry  must  be  set  aside,  but  the 
}^lainti^  may  amend,  on  paying  all  the  costs  in  the  former  action,  as  well  as 
those  attending  this  application;  and  Lord  Kenyon  observed  that  the  original 
might -be  -araended  on  an  applicntion  to  the  Master  of  the  Rolls,  though  it  could 
not  be  amended  in  the  King's  Bench,  and  that  an  original  had  been  supplied 
Bvon  in  the  case  of  a  penal  action. 

5.  BiBRaN  V.  Tc?fANT,  E.  T.  1796,  C.  P.  I  B.  &  P,  481 :  S.  P.  Stevewsom  ivh««.*^ 

V.  Dan  VERS,  H.  T.  I80.:J,  C.  P.  2  B.  &  P.  109.  p^^,  i'  ly 

The  plaintiff  was  co-obligee  with  B.  in  a  bond  given  by  the  defendant.    An  mistake  ta 
action  was  commenced  upon  the  instrument,  a  capias  ad  respondendum  issued|  *d  in  the 
and  recognizance  of  bail  taken,  at  the  suit  of  the  present  plaintiff  nione.     An  ■*■•*'  ®/ 
-4»riginai  was  afterwards  sued  out  in  the  joint  namesof  Tabrun  and  B.;  *"<^*^®  onf^^ajjli 
'Court  were  applied  to,  to  permit  the  former  errors  to  be  amended  by  an  inser-^^  iriiriMl 
'iion  of  B.'s  name  as  a  co-plaintiff.     Per  Cur,  The  rule  must  be  refused  as  far  m  aAer 
-as  relates  to  the  error  in  the  recognizance,  for  the  bail  cannot  be  charged  but  wards  tak 
*hy  their  own  consent.     The  capias  may  be,  however,  rectified,  as  the  defend-  •/*  •■'  *■ 
•ant  will  be  in  as  good  a  situation  as  he  is  in  at  present;  for  if  the  rule  were  not   ^  t,"?^*? 
made  absolute  a  declaratio;;  might  nevertheless  be  delivered  by  the  bye  at  the  former  msr 
fluit  of  Tabrun  and  B.     Rule  absolute  as  to  the  capias;  rule  discharged  as  to  ba  amend 
the  recognizance.     See  2  Stra.  II 62;  3  Lev.  285;  2  Bl.  836.  ed. 

6.  Stevensox  v.  Danvers,    H.  T.  1803,  C.  P.  2  B.  &.  P.  109:  S.  P.  Immaw 

Hui»H,   H.  T.  1806,  C.  P.  2  N.  R.  185.  Where  iho 

The  defendant  was  in  this  case  arrested  on  a  writ  sued  out  against  him  by  ^•f«n<l»n* 
the  name  of  G.  A. ;  and  A.  F.  arrested  by  the  name  of  G.  A.  became  bound  m  a  J^Jj^^J 
bond  conditioned  for  the  appearance  of  A.  G.  arre««ted  by  the  name  of  G.  A.  intheaffidt 
The  affidavit  to  hold  to  bail  was  made  in  the  defendant's  real  name.     A   rule  Tit  to  hold 
fitfi  was  obtained  by  the  defendant  to  enter  a  common  appearance;  at  the  same  bail,  hot 
time  a  rule  to  show  cause  was  obtained  by  the  plaintiff  to  amend  the  writ.   Per  j»»wn«»ned 
Cur.  The  writ  may  be  amended  by  the  affidavit  toehold  to  bail.     We  will  dis-^'^  ^^^ 
charge  the  rule  for  entering  a  common  appearance,  and  make  the  rule  absolute  ii,^  ^i^j] 
as  to  the  amendment,  without  prejudice  to  any  application  which  the  bail  may  bond  is  giv 
make  on  their  own  behalf.  •p  in  his 

A  rule  was  afterwards  obtained  on  the  part  of  the  bail  to  show  cause  why  the  "«!»'  name, 
bail  bond  should  not  be  cancelled;  and  a  role  nisi  was  at  the  same  time  <>^**'""  j  u" *,|!  '" 
«d  to  show  cause  why  the  sheriff  should  not  amend  his  return,  in  order  to  make  0,1,^^  »•  ||,a 
it  conformable  with  the  amended  writ.  Per  Cur.  The  variance  complained  process  and 
of  between  the  writ  and  the  bail  bond  originates  from  the  fact  of  an  amendment  sheriff^  re 
having  taken  place  in  the  former.  The  bail  bond  corresponded  with  the  pro- «"'»  "ill  bo 
cess  as  originally  issued.  The  requisitions  of  the  statute  23  H.  6,  c.  9,  having  J°?"^!J?1, 
been  therefore  complied  with,  the  rule  for  cancelling  the  bail  bond  must  be  ^i^' prejodioe  lo 
charged,  but  without  prejudice  to  the  sheriff,  and  the  rule  for  amending  the  the  sheriff; 

•  lo  the  ease  of  Atkinson  v.  Taylor,  2  WiN.  1 17.  a  capias  nd  respondum  was  set  aside  "nd  the  sort 
bol  withoat  cosig,  hecaase  there  was  not  fiftenn  dtys  beiwe<>n  tho  leiUfi  and  return;  and  tho  j*®*  '"  *"• 
oase  of  WiHiaooa  v.  Faolkner,  Barnes  409.  wherein  it  was  said  to  bo  error,  and  not  a  nrjere  °**'  '^^"^ 
irregularity  was  overruled.  '^"*  ««"**« 

*  Or  in  the  reiuro.  Walker,  v.  Hawlej.  1  Marsh,  t99;  S.  C.  5  Taunt.  95S;  S,  P.  Anon* 
1  Ainith,  425. 
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«•  refpooii  return  must  be  made  absolute.   See  Barnes,  10;  2  B1.  836;  2  Show.  51;  3  T. 
V%to    1    *•  ^^^'>  ^  E.  R.  677;  7  id.  249;  1  H.  BL  291;  1  Chit.  Rep.  282;  STtimi. 
I  ^*?  J    401 ;  6  Taunt.  530. 

tiig  ihlT'*'^     7.     Rutherford  v.  Mein  a!*d  othehs.  E,  T.  1805 .  K.  B.  2  Smith,  392. 
cbriitiin  A  rule  nisi  had  been  obtained  to  amend  the  special  capiaa  by  inserting   th€ 

name  of  the  christian  names  of  the  defendants.  It  was  objected  that  there  was  nothing 
defendant,  dehors  to  amend  by.  Per  Cvr,  In  Carr  v.  Shaw,  7  T.  C.  299,  a  similar 
tbo*  there  anaendment  was  allowed,  where  there  was  nothing  to  amend  by,  there  the  name 
to  ameDd'  inserted  was  radically  wrong;  but  here  there  is  only  a  blank  left  for  the  chria- 
bv,  on  pay  ^^^^  name. — Rule  absolute,  on  payment  of  costs. 

roent  of  8.  Walkbr  V.  Hawket.  M.  T.'  1814.  C.  P.  I  Marsh,  399;  S.  C.  5  Taunt, 
eoaie.*  853:     S.  P.  Anonymous,  1  Smith,  425. 

.  On  showing  cause  against  a  rule  to  set  aside  the  proceedings  in  this  causa 

r  tarn  ^'^^  irregularity,  the  capais  being  returnable  on  a  day  certain  instead  of  a  gen- 
eral return  day,  it  was  argued  that,  in  Perrot  v.  Hele,  3  Wils.  58,  this  court 
agreed  that  no  advantage  could  be  taken  of  an  irregularity  in  process  without 
having  it  returned,  so  that  it  might  be  before  the  Court.  But  at  all  evanfs,  oo 
the  authority  of  Bouchier  v.  Whittle,  1  H.  Bl.  29,  and  Davis  v.  Owen,  1  B.  & 
P.  242,  it  was  contended  that  the  service  only  should  be  set  aside,  and  that  the 
writ  might  be  amended.  On  the  other  side  it  was  submitted  that  the  practice 
was  always  to  make  these  motions  before  the  writ  was  returned.  As  to  amen- 
ding it  there  was  no  rule  before  the  Court  for  irregularity,  and  the  writ  was  a 
mere  nullity,  unless  it  were  made  returnable  on  a  day  on  which,  by  the  prac- 
tice of  the  Court,  writs  might  be  returned.  Inman  v.  Huish,  2  N.  R  133, 
was  cited  as  an  express  authority  to  show  that  the  writ  was  irregular,  and  that 
the  Court  would  not  amend  it. 

The  Court,  however,  on  the  authority  of  Ruebel  v.  Preston,  where  the  re- 
turn of  the  writ  being  wrong,  the  plaintiflT  had  leave  to  amend  it,  allow  the 
amendment,  on  payment  of  costs. 

9.     Inman  v.  Huish,  H.  T.  180G.  C.  f.  2  N.  T.  133. 

Bat  not  to       -^  ieslalwn  capias  had  been  issued,  returnable  on  a  certain  day  instead  of 

the  prejB     a  general  return  day.     A  motion  was  made  to  set  aside  the  proceedings;  and 

dice  of  the  on  the  Court  intimating  their  determination  of  making  the  rule  absolute,  an 

**'**•  application  was  made  for  leave  to  amend  the  return,  as  there  was  the  original 

L  ^^^  J  writ  to  amend  by;  but  as  it   was  objected  that  the  bail  would  be  affected  by 

the  proposed  amendment^  the  Court  refused  to  allow  it.  See  1  Chit.  Rep,  323; 

id.  374, 

(6)  In  suits  by  hill, 
1.     Rush  v.  Tory,  M.  T.  1693.  K.  B.  4  Mod.  «67. 
In  a  judgment  on  a  mutualHs  the  bill  appeared  to  be  filed  on  a  certain  day. 

El  J  i!  r     viz.  memorandum,  that  on  Friday,  &c.  which  day  happened  before  the  debt  bc- 

filed  berore  ,  rw>.  .   '  •        j  r  •.    r  l  i_*  . 

the  eaoiie    ^^™®  due.      1  ills  was  assigned  for  error  on  a  writ  of  error,  brought  to  reverse 

•f  action  ae  the  judgment;  and  the  Court  was  moved  in  behalf  of  the  plaintiff  to  amend  the 

croet.  It      n)emorandum,  so  that  it  might  agree  with  the  judgment,  but  the  Court  refused 

cannot  be    the  amendment.      See  2  Saund.  2 10,  a;  2  Chit.  Kep.  11. 

amended.  ,       q^j^^  ^^  ^^^^  ^  Mundat,  E.  T.  1764.  1  Black.  462. 

A  bill  of         On  a  motion  to  stay  proceedings  on  a  bill  of  Middlesex,  which  was  in  debt 

Middleeez   only,  and  not  in  trespass,  with  an  ac  etiam  in  debt.    Lord  Mansfield,  C.  J.  re- 

^  ^A^^f^    fused  a  rule  to  show  cause,  unless  they  would  produce  a  precedent;  but  on  it 

trmaM       heing  moved  again,  the  Court  gave  leave  to  amend  the  bill  by  inserting  the  plea 

with  tinae  of  trespass. 

€tiam  Uk     3.  Lapiere  v.  Sir  JoHif  Germain  and  the  Dutchess  of  Norfouc,  E.T.  1709. 

ilebt,  is  a         K.  B.  2  L.  Raym.  859;  S.  C.  I  Salk.  50;  Holt,  493;  S.  C.  3  Salk,  235. 

neodable.        i,,  ^^  action  on  the  case.  Sir  John  being  sued  only  by  the  title  of  baronet, 

b?!!^  no  a  ^  ^^^^^  in  abatement  that  he  was  knight  and  baronet;  the  plaintiff  replied 

mendment  *  ft  was  formerly  held  that  the  initials  of  the  defendnnt's  christian  name  being  only  ifl- 
caa  be  sorted  in  the  special  capias,  and  afQd.ivit  to  hold  to  b^il,  was  aoffictent;  2  B.  &  P.  46*;  bat 

made  in  the  in  the  case  of  Howell  v.  Coleman,  4  B,  &  A-  53$^  this  doctrine  waa  overraled.  See  I 
bill  ap  to      Chit.  Rep.  397,  898. 
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tliBt  h«  was  baroDet  onlj,  and  issue  joined  thereon.     On  motion  to  amend  on  <^  ^^^^  ^^ 
payment  of  costs,  and  to  alter  the  declaration  by  inserting  the  word  knight,  the  !■    .   Y\'' 
proceedings  being  in  paper,  it  was  denied  by  the  Court  been  use  there  was  no- 1,^  i,^^  p|^^ 
thing  by  which  this  amendment  could  be  made,  the  laliiat  not  being  so.  ied  •  mit 

Boner»  nnlea  the  ameodment  is  warraot«d  by  the  procea  npon  which  he  was  broaght  into  court. 

4.  Clarke  V.  Coitov,  M.  T.  1732.  C.  P.  Barnes,  5,  -    ^  bill  a 

A  bill  was  filed  in  this  cause  against  the  defendant  as  an  attorney  of  the  court,  gnintt  an  at 
and  the  bill,  by  mistake  of  the  plaintiff's  attorney,  concluded  et  inde  produeU  torney  was 
s^/am,<^c.  instead  of,  et  inde  petit  rcmedtum,  Sec.  Upon  motion  in  the  Treasu-t  >mended 
ry,  the  judges  ordered  the  bill  to  be  amended,  by  striking  out  the  words  prodii-  ^y  "baiiiu 
eiisectamy  and  inserting  instead  thereof,  the  words  petit  rtmediumj  upon  P'^X"  Jl^p^ds  ««*il 
meat  of  costs.  remidium 

5.  RussEL  V.  Thorpe,  E.  T.  17«3,  K.  B.  2  Sira.  683.  forprotfii 
In  debt  upon  a  bail  bond,  the  memorandum  was  of  Trinity  Term,  and  the  eit$ectam. 

plaintiff  moved  to  amend,  but  it  was  objected  to,  as  there  was  nothing  to  ^^  ^^^f  ®  >* 
amend  by;    Per  Cur.  We  cannot  amend  it  as  it  now  stands,  but  we  will  give  "^^'^^"jKj® 
leave  to  file  a  new  bill  of  Michaelmas  Term,  with  a  special  memorandum,  the^coort 
which  the  plaint iflT  afterwards  did,  and  then  amended,  as  of  course,  on  payment  will  give 
of  costs.  leave  to  file 

6.     Greenwood  v.  Richardsoh,  one,  4rc.  M.  T.  1745.  C.  B.  Barnes,  16:  S.  »  n«'»  >>»"• 
P.  Law  v.  Salisbury,  M.  T.  1764.  C.  P.  Barnes,  24.  P»^  •  *»»" 

The  bill  was  by  mistake  entitled  Trin.   19  G,  2,  instead  of  19  *  20.      De-  JJ^3a 
fendant  moved  to  stay  proceedings,  and  obtained  a  rule  to  show  cause,  which  gainst  an  at 
rule  was  discharged,  and  the  title  of  the  bill  ordered  to  be  amended,  on  pay-  torney  is  a 
ment  of  costs.  mendable. 

7,     Palmer  v.  Cosins,  one,  T.  T.  1759.  C.  P.  Barnes,  26.  o  b     d 

A  rule  was  made  absolute  for  leave  lo  amend  the  bill  filed  against  the  de-^j'   ^^^^|^^ 
fendant,  as  an  attorney,  by  adding  to  the  plaintiff's  damages  the  sum  of  160/.  damagea. 
en  payment  of  costs.    The  mistake  was  through  nescience  of  the  clerk.    The 
Court  said  they  were  not  bound  to  adhere  to  the  old  cases;  common  sense  must  ^ 
govern  their  conduct.  ^^  *  ^^^ 

8.     Sutherland  v.  Tubbs,  M.  T.  1814.  K.  B.  1  Chit.  Rep.  3^20,  n.        cannot  be 

A  motion  was  made  to  show  cause  why  the  copy  of  a  writ,  the  service  of  amended 
which  had  been  set  aside  for  irregtilarity,  should  not  be  amended.     Per  Cur,  >o  na  to 
This  is  a  novel  application;  the  rule  must  he  refused. — Rule  refused.  "•*'?  ***• 

9.     Adamson  v. ,  H.  T.  1815.  K.  B.  1  Chit.  Rep.  369,  n.  ••^J^,**'* 

A  motion  was  made  for  a  rule  to  show  cause  why  the  writ  issued  in  the  ac-^g  ^1  \^^^^ 
tion  should  not  be  amended  by  inserting  the  name  of  another  person  as  plain- ting  the 
tiff.     Per  Cur,  We  cannot  grant  this  application.     A  new  action  may,   in  ef-name  of  an 
feet,  be  introduced  by  this  expedient  of  amending.     Rule  refused.    See  Tidd.  o*her,  plain 
€th  ed   162  ^^^* 

19.*     Badaett  v.  Lee,  E.  T.  1816.  K.  B.  2  Chit.  Rep.  365.  dlfendai^' 

A  motion  was  made  to  set  aside  the  proceedings  in  this  case  for  irregularity,  name  waa 
the  defendant's  name  in  the  writ  being  John,  and  in  the  notice  to  appear  Jo-  doaeribed 
.seph.     It  did  not  appear  which  of  the  two  was  the  defendant's  real  name.         i<^  the  writ 

Per  Cur,  We  ought  to  be  apprised  of  that.     It  can  he  amended,  and  when?*^®*''*'**"* 
amended,  the  rule  would  be  discharged.     Rule  refused.  |^^^  ^°^ 

11.     Israel  v^  Middleton,  £.  T.  1819,  K.  B.  1  Chit.  Rep.  319.  pear  aa  Jo 

A  rule  had  been  obtained  calling  on  the  plaintiff  to  show  cause  why  the  >epb,  the  er 
«ervice  of  the  writ  should  not  be  set  aside  for  irregularity,  with  costs;  the  de-J**' J^** 
fendant 's  nanie  in  the  «opy  of  the  process  served  on  him  being  John,  instead  .m..^"^^*^ 
.•f  Nicholas.     It  was,  however,  urged  that  upon  the  defendants  being  served  Bat  it  moat 
with  such  copy,  he  informed  the  plaintiff  of  the  mistake;  upon  which  the  clerk  in  all  easea 
offered  to  alter  the  name,  when  the  defendant  said,   '^  Never  mind,   I  am  the  be  reaealed 
person,  and  I  will  take  care  of  it."     Per  Cur.  The  defendant's  waiver  could 
not  cure. the  defect  in  the  writ.      The  alteration  in  the  co|)y  would  have  been 
of  too  avail.    The  writ  could  not  have  been  ahered  without  being  reseated,  and 
a  copy  reaeryed.     The  plaintiff 's  attorney  was  therefore  going  to  do  an  act 
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{  516  J  which  of  itself  would  have  been  an  irregularity.     The  rule  must  be  absolutai 
but  without  costs.     See  note  a,  1  Chit.  Rep.  3^20. 

13.  Mestabr  and  another,  qui  1am,  &c.  v.  HBRtz,  H.T.  1815,  3  M;&9.450« 
After  plea  fhe  defendant  had  been  served  with  a  copy  of  an  uHua  lalitai,  in  the  name  of 
»t>«t«»  Moses  Isaac  Hert2,  in  an  action  upon  the  statute  of  usury.  A  declaration  was 
nomar  in  ^^^^  conditionally  against  him  by  that  name.  The  defendant  entered  an  ap- 
ihe  defend  pearance,  and  pleaded  a  misnomer,  that  his  name  was  Maurice  Jacob  Hertz, 
mai't  oAma  A  summons  was  thereupon  obtained  by  the  plaintiff  for  leave  to  am^iid  the  bitt 
in  a  penal  and  declaration,  by  substituting  the  true  name.  An  order  was  afterwards  made 
^?^'^'''Vr  '^  ft^end  the  bill  and  declaration  as  prayed,  upon  payment  of  costs,  and  the 
iiiav^aineDd  ^'n^i^dment  was  accordingly  made.  A  rule  nisi  had  been  obtained  in  last  term 
bia  bill  and  ^^^  setting  aside  the  proceedings  for  irregularity,  or  for  discharging  the  judges' 
declarntion  order.  Per  Cur,  A  refusal  to  amt-nd  will  totally  preclude  the  plaintiffs  from 
eonforma  bringing  their  action.  It  is,  therefore,  of  the  utmost  importance  that  we  should 
biy  to  the  afford  a  facility  to  the  .plaint iffs^to'  try  the  merits  of  the  case,  by  corr^eting  a 
P^°*'  mistake  as  to  a  fact  not  within  their  knowledge,  but  peculiarly  within  that  of  the 

An  amend  '^^^^^^^i^t^  And  although  this  is  a  penal  action  it  is  a  settled  rule  that  where 
mentwiilbe  ^^  ^'™^  ^^^  been  lost,  so  as  to  keep  a  penal  action  unnecessarily  hanging  over 
allowed  in  the  head  of  the  defendant,  the  Court  will  give  leave  to  amend  in  such  as  io 
record  by  other  civil  actions.  Rule  discharged.  See  T.  R  6kl,  669;  7  id.  55,698; 
inserting  a  3  East,  167;  4  id,  4S5:  10  id  3^28;  1 1  id.  225;  15  id.  159;  1  B.  8l  P.  1 15] 
!?emoran     Salk.  52;  Stra.  1 1,  739. 

dam  of  the     ^^'     MiECBtN  AND  OTHERS  V.  Cope,  oeiN'T.  one,  ^c.    H.  T.  1819,  K.  B.    1 
^ay  when  Chit.  Rep.  45. 

4he  plain  The  defendant  had  suffered  judgment  to  go  by  default;  and  aAer  judgment 
tiflT'e  bill  signed  had  brought  a  writ  of  error  in  respects  of  a  defect  in  the  title  of  the  bill 
me  filed  af  ^  ^^|Q  y^^^  1^^^^  since  obtained  to  show  cause  why  ft  should  be  amended,  by 
«rror  apon  ^P^^^i^^'y  entitling  it  of  the  day  on  which  it  was  filed,  instead  of  being  entitled 
payment  of  S^Q^rally  of  the  term.  Fer  Cur.  The  rule  may  be  made  absolute  on  the  d^ 
xosts;  the  fendam's  paying  the  costs  of  the  writ  of  error;  but  as  the  defendant  has  taken 
defendant  advantage  of  a  mistake  of  the  plaintiff,  unconneeted  with  the  merits,  aAer 
Aeing  ena  jj^  jj^j  previously  suffered  judgment  by  default,  the  plaintiffs  ought  to  have  the 
jleaddc  no  ^*^*^  ®^  ^^'^  judgment.  The  defendants  must  also  plead  immediately,  accept 
wo  upon  short  notice  of  trial,  and  give  the  plaintiffs  judgment  of  the  present  term.  Rule 
lermt.        absolute  on  these  terms.     See  7  T  R.  474. 

f  517.  J  14.  Adams  v.  Luck,  T.  T.  1821,  6  Moore,  1 13;  3  B.  &  B.  25.  S.  C. 
An  attach  A  rule  nisi  l^ad  been  obtained  to  set  aside  an  attachment  of  privilege  for  be- 
jnent  of  priing  ceturnable  af\er  the  essoign  day,  and  before  the  quarto  die  posl^  instead  of 
vilege,  being  returaable  on  a  day  certain  in  full  term.  Per  Cur.  The  rule  must  be 
whieh  was  discharged;  but  the  plaintiff  may  amend  the  writ  on  payment  of  costs,  and  the 
J"*^°%"V  costs  of  this  application  See  Str,  399;  3  Wils.  58;  I  Marsh,  399;  S.  C,  6 
urn  was  Taunt.  853;  4  B.  &  A«  288. 
Amended  on  payment  ofcoste,  and  the  conts  of  an  application  by  defendant  to  fel  it  aside. 

(D)    Of  THE  APPEARANCE. 

If  an  infant  1.     PowER  V.  Jones,  T.  T.  1720,  K  B.  1  Stra.  1 14. 

defendant  The  defendant  brought  a  writ  of  error,  and  assigned  infancy  and  appearance 
Appear  by  [jy  attorney;  on  a  motion  that  the  attorney  might  be  obliged  to  set  it  right,  the 
noumend"  ^®"'*^  ^**^  ^^*®y  could  not  do  it  in  this  case,  because  here  was  no  express  un- 
bleal\erer  dertaking  to  appear,  as  there  was  in  the  other  cases;  if  there  had,  the  Court 
rorbroaghi.  would  oblige  the  attorney  to  do  it  in  a  proper  manner.  See  Goodright  v. 
Bot  the  Wright,  1  Stra.  24;  Stiatton  v.  Burgess,  I  Stra.  IM. 
^•»'*»  2.     Stratton  v.  BuRGis,  M.  T.  1731,  K.  B.  1  Stra.  J  14. 

aitornV"         '^^  *'^<^'""®y  ^.^^  ***^®"  ^^  appear  for  the  defendant,  an  infant.    Per  Cur.  He 
hAs  onder    ^^  obliged  to  do  it  in  a  proper  manner;  and  having  entered  it  by  attorney,  when 
taken  to  ap  *^  should  have  been  by  guardian,  it  may  be  amended, 
^ar  for  an  infant,  will  ohlige  him  to  do  ii  in  a  proper  manner. 

tiffW^r  ^'     WiiEsTON  V.  Packman,  H.  T.  1770,  C.  P.  3  Wils.  49. 

jiey  SDtersd     '^^^  jdefcndaut  was  rightly  named  John  both  in  the  writ  and  in  the  declara- 
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tioQ  delivered;  but  not  entering  his  appearance   in   due  time,  the  plaintiff's  &n  appear 
attorney  entered    an   appearance   for  him,  according  to  the  statute,  by  the  ""^®  ^J^*"'"* 
Qame  of  James  instead  of  John.     Amotion  was  mnde  ihat  the  declaration  j^J  fj"**** 
might   be   set  aside,    because   the   defendant    was   not   in  Court.     Per  Cur,  ^anie  of 
It  id  a  mere  slip;  r.nd  the  affidavit  being  correct,  the  proper   officer   must   al- James,  in> 
ter  the  entry  of   the  ap];t<^arance,    and  insert  the  name  of  John  instead  of«tead  of 
James.     See  1  Stra.  33.    114,   416;  3   T.    R.  (511;  7   id.  206;  f   B.  &.  P.John.   Th» 
105;  2  N.  R.  V2^;  10  Vest.  328,-   1 1  id.  }^5;  3  M,  &  S.  450.  9^»'".*»  ^?" 

4.   VValland  v.  Pitts,  M.  T.  1732,  C.  P.  liarnes,  4.  S.  P.  Faggi^tv.  Van  *J;^*,""fip 

Thien.mcn,  IM.  T.  t732,  C.  P.  Ca.  Prac.  75.  '    ordered  the 

The  bail-piece  was  ordered  to  be  amended  by    making  (he   recital  of  the  amendment 
writ  of  attachment  of  privilege  agreeable  to  the  writ  itself,  by  inserting- the  B* ''•'?»««• 
return  day  of  the  writ,  which  had  been  omitted  in  the  bail  piece.  iiraendabla 

5.     Flagel  v.  Van  Thienen,  M.  T.  llSi,  C.  P.  Prac.  Reg.  15.  iif,*"eiortt* 

On  an  application  for  leave  to  amend  a  recognizance  of  bail,   it  appeared  ^i^y  of  pio 
^     that  the  defendant  had  been  sued  for  an  assault,  and  that  a  judge'd  order  for  cess; 
bail  had  been  granted;  but  in  taking  the  recognizance  the  filacer  had  taken  or  in  the 
it  in  (issumpsif;  application  was  made  for  leave  to  alter  it   to  trespass  «nd  as-^?'™  of  ho 
eault.     The  Gotirt  ordered  the  recognizance  to  he  amended.  '  *?"L|p   i 

6.  Anderson  v.  Noah,  E.  T.  1797,  C.  P.  I  B.  <^  P.  31.  ^^  ^^^^J^ 

When  the  bail  in  this  case  came  up  to  justify,  it  was  objected  that  there  m^,. 
was  no  bail  in  the  action  before  the  Court,  as  the  defendant  had   been  arrest- ir  a  defend 
cd  by  the  name  of  Noah,  and   bail  had  been  put  in  by  the  name  of  Noel,  ant  beirre» 
'  Per  Cur,     Let  the  bail-piece  be  amended.     See  PetersdorflT  on  bail,  288.       ^^  *•  ^h* 
7.  Croft  v.  Coggs,  M.  T.  1819,  C.  P.  4  Moore,  65.  ^Bfue^^nd 

The  defendant  was  arrested  in  the  name  of  Elizabeth;  but  put   in  and  jus*j'^"^*'|2^" 
tified  bail  in  the  name  of  Betsy.     A  rule  nisi  had  been  obtained  to  amend  the  bail  oi  D«t 
bail-piece  by  inserting  the   name   of  Elizabeth  instead   of  Betsy.      Per  Cur,  eey,  the 
The  amendment,  and  a  re-acknowlcdgmenl  by  the  bail.     See    1    B.   and   P.  b*«l  p'»««« 
31;  4Taunt,  714;   1  Barnard,  213;  3   Price,  36;  MSS.   East,   1814,  cited™"^';^* 
Archbold's  Practice,  8 1 .  MTrntnt^of 

^.  Christie  v.  Walker  and  four  others,  E.  T.  1823,  C.  P.  1  Bing.  206.  coit. 

The  affidavit  to  hold  to  bail  in  this  case  named  all  the  five  defendants. 
Bailable  process  was  issued  as^inst  Walker  alone,  and  a  serviceable  capioi  g^  Jq  ^^  ^^^ 
was  afier^vards  issued  against  the  other  four  defendants,  in  which  Walker  was  tion  against 
not  noticed.  The  bail-piece  named  Walker  only.  The  declaration  was  five  defend 
against  atl  five.  The  Court  had  formerly  refused  ?o  enter  an  exoneretur  on*"^**'*®*® 
the  bail-piece  on  the  ground  of  a  variance  between  the  process  and  the   dec-r*Tl'^^.   .* 

I       *•  A.       I        •  •  I .    •      J  .  J  »i      L    -I  L  nolo  **>  ">'► 

laratton.     A  rule  msi  was  now  ootamed  to  amend  the  bail  recognizance- by  an  „amed  ihe 
insertion  of  the  names  of  the  other  fiur  deleu'lants.      Per  Cw\     The  only  whole;  on» 
object  of  process  being  to  bring  defendants  into  court;  and  the   affidavit  towasarreai 
hold  to  bail  sufficiently  disclosing  the  plaintiff's  intention  to  sue  all  the  five  od  &n<i  the 
defendants,  the  variance  in  the  former  must  not  prejudice.     Let  the  rule  be  *****®'? ^""^ 
made  absolute,  and  the  amendment  required  granted  to  the   plaintiff.     Rule  ^^^^    ^^^ 
absolute.  A  bailpiece 

was  tak^n  innvhich  tho  defendant  who  had  been  arrested  waa  alone  naoieJ.     Afier  declaring  against 
•H  five,  an  am^nchnent  of  the  rocognizince  was  allowed  by  an  insertibh  of  ihe  names  of  the  other  foar. 
9.  Mann  v.  Galow,  E.  T.  1808,  K.  B.  1  Taunt.  321. 

The  declaration  upon  a  scire  facias  against   hail,   alleged   the  obligation  of 
the  recognizance  to  be  '^  that  the  bail  should  satisfy  the  debt  and  damages,"  Or  a  recog 
supposing  that  it  had  been  in  the   usual   form;  upon   plea  of  nu/  i7el  record,  nizn nee  of 
the  recognizance  appeared  to  be  "  for   payment  of  the   damages."     A  rule  ***V'  ^^  P*^. 
nisi  was  now  obtained  to  amend  the  entry  of  the   recognizance,  by  an  inser-  ^^"'  ^  ^^^^ 
tion  of  the  words  *'  the  debt  and,"  before   the   word   '*  damages."     Pi^r  Cur,  ^^^  lecord 
'    The  entry  in  the  filacer's  book  is  this,  "  A,  B.  and  C.  D.  were  added  as  bail  on  a  aeire 
in  this  cause,  and  justified  in  open  court  in  354/.  each,   and  were  allowed. "/atftas  if  it 
When  proceedings  came  to  be  instituted  aguinst  the  present  defendants,  the  he  a  mispri 
oflicer,  by  reference  to  the  writ,  and  from  this  memorandum,  made  out  the  •!**"*'*  *^® 

•   Videpott,  lit.  Bail. 
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[  519  3  formal  part  of  the  recognizance.  It  is  a  inerl»  mispruton  of  the  'clerk,  whico 
cannot  be  allowed  to  deprtye  the  plaintiff  of  his  remedy.  Role  absolote, 
wiib'liberty  to  the  defendants  to  plead  dcnovo.     See  8  H.  6.  c  15;  2  B.  and 

Or  other      P.  376;  3  id.  321;  t  N.  R.  103;  1  Str.  401;  2  id.   1165;  I    H.  BI.  49;  9 

clerical  er   T.  R.  659. 

[hIrdllsBt  J^-   H.-ILLIOAT  ▼.  FiTZPATRICK,  E.  T.  1813,  C.  P.  4  Taoot.  875.       ^ 

of  the  bail.  The  officer,  on  entering  the  recognizance  of  bail^had  misnamed  the  plains 
The  bail-  tiff  in  the  suit.  A  motion  vraa  made  on  behalf  of  the  bail  to  amend  the 
piece  is  a  recognizance  by  inserting  the  right  name.  The  application  was  opposed; 
b  *'"h'''n*  but  the  Court  made  the  rule  absolute,  observing  that  the  record  was  not  the 
■traetioiie  ^<>Dtract  of  the  bail,  but  only  the  record  of  the  contract, 
far  ihe  1 1.  Magrath  v,  CoNrriNO,  E.  T.  1737,  C.  P.  Prac.  Reg.  15. 

^i^:  It  was  moved  that  the  bail-piece  might  be  amended  by  the  instructions  for 

II  !h  '     ^^^  ^^'     ^^'®  ^^  show  cause  made  absolute, 
^ainilff  by  ^^'  ^^^^  ^-  Warner,  M.  T.  1810,  C.  P.  3  Taunt.  263. 

a  wrong  A  rule  n%»i  had  been  obtained  to  amend  the  recognizance  and  the  subset 

name  in  ihe  quent  proceedings  by  substituting  the  plaintiff's  name  of  "  Daniel"  for 
reeogni  ««  Christian."  It  appeared  that  the  plaintiff  in  the  commencement  of  this 
?"^* .  .  action  was  called  by  his  true  name;  but  both  in  giving  bail  to  the  sheriff,  and 
teke^hrro^^  putting  in  bail  above,  the  defendant  had  called  him  ''Christian."  The 
cocRizaDce  plaintiff  sued  in  the  name  of  Daniel  in  an  action  against  the  bail.  Plea  nul 
will  not  be  litl  record.  Per  Cur.  The  bail  say  that  they  acknowledge  themselves  lo 
amended  be  indebtrd  to  Christian,  not  to  Daniel.  An  affidavit  has  been  made  repel- 
apon  Mttl  ling  any  charge  that  the  bail  had  designedly  made  the  misnomer  with  a  view 
oT  d'dT  ^^  oluding  the  responsibility  incident  to  his  character  as  bail.  Judgment 
anaefioa^  moat  he  therefore  given  for  the  defendants.'  See  13  East,  S73;  1  B.  &.  Bv 
broaghc  by  48;  2  Moore,  305;   1  Bing.  206. 

Ibeplaiatiiri3.    BiN  OH  AM  and  OTHERS,    ASSIONBES   OF   TaBART,  T.  DlCKIB,    M.   T.     1914^, 

agaioat  the  C .  P.  5  Taunt.  8 1 4. 

^^'  A  rule  nisi  had  been  obtained  to  amend  the  bail-piece  by  changing  '^  Tar^^ 

raer  in  the  ^^''^"  ^^  '^Tabart."  This  application  was  made  by  the  plaintiffs  in  an  ae- 
brfil-pieee  li^"  ^^  ^^®  ^^i^  bond.  The  bail  refused  to  consent  to  the  amendment;  but 
will  not  be  having  pleaded  conperuU  ad  diem^  instead  of  non  est  factum^  judgmenl  passed 
amended      against  them, 

nnloMby  14^  Hallidat  AND  A.NO.  v.  FiTZPATRICK,  E.  T.  1813,  C.  P.  4  Tauot.  875. 
tbeJMil  ^  ^^''  y^^t^  put  in  and  appeared  to  justify  at  the  suit  of  J.  H.;  but  the  officer 
Bat  where  ^Y  ^  >nisprision  incorrectly  named  the  plaintiff  C.  H.  in  the  entry  of  the  re- 
the  officer  cogniaance.  The  defendant  surrendered.  A  rule  nisi  had  been  obtained  to 
misnemed  amend  the  commUtur  and  the  bail-piece,  by  changing  the  name  of  C.  H.  te 
tbeplainiiffii  J,  H.  and  to  stay  proceedings  agatpst  the  baH.  Per  Cw,  The  record  is  not 
"l  III' ^"''^^  the  contract.  It  is  only  the  record  of  the  contract.  It  may  be  therefore 
ocnizance  ^'^^t^^^^^^*  Besides,  it  does  not  prejudice  the  liability  of  the  bail;  on  the 
the  er/or '  contrary  they  could  aver  nothing  against  the  record  ader  the  amendment.— 
was  amend  Rule  absolute. 

ed  at  the  in  |5.  Hartley  v.  Hodso.h,  M.  T.  1817,  C.  P.  1  Moore,  514. 

'h^^h^r^  A  bailaMc,  and  not  a  itstalum  capias^  bad  in  this  case  issued  into  the 
I*  5^0  1  ^^®  county  palathie  of  Durham.  The  ^lefendant  put  in  bail  as  upon  a  fetto- 
^  "  -^  turn  writ.  The  declaration  was  delivered  in  the  original  action  in  which  the 
And  where  venue  was  laid  in  Lincolnshire.  A  declaration  on  the  recognizance  was  after* 
a  bailable  ^ards  delivered,  to  which  the  defendant  pleaded.  A  rule  nisi  had  been 
?ettA"arn%  obtained  that  the  entry  of  the  recognizance  should  be  made  conformable  to 
piai  bad  ^^®  facts,  and  that  in  the  meitn  time  all  further  proceedings  should  be  staid, 
been  iwaed  The  objections  urged  were,  that  the  recognizance  of  bail  was  wrongly  enti* 
into  a  coon  tied  in  London ;<..the  venue  in  the  original  action  being  laid  in  Lincolnshire, 
tv palatine,  and  the  final  judgment  being  also  obtained  in  that  county;  that  an  original 
d  th  d  ^<»ip'^'*  c**°^^  ^^^i  *»  in  this  case,  issue  into  Durham;  that  no  recogntzance  of 
pat  in  bail  ^^'^  ^^^  been  made  when  the  defendant  pleaded,  nor  until  the  judgment  aign- 
u  up  ed  in  this  action  had  been  set  aside,  and  that  no  capias  ad  Mmafaciendum 

had  been  duly  and  properly  returned.     Per  Cur,  It  is  unnecessary  to  deter^ 
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on  a  testa' 
lUioe  whether  these  irregularities  could  hare  been  taken  advantage  of,  in  the  ^l"^-    ^ 
first  ifistance,irthe  defendant  had  moved  to  have  been  discharged,  or  to  have  had  tjon'had 
the  process  set  aside.     The  present  application  cannot  be  supported  after  been  delt.. 
the  defendant  has  submitted  to  the  arrest,  and  got  the  bail  allowed  as  upon  a  vered  and 


elapsed  since  the  defendant's  liability  accrued  ;  and  taking  into  consideration  nizance  of 
the  whole  facts  of  the  present  question,  we  must  discharge  tJie  rule,  leaving  {**^*^  ^**^ 
the  party  to  bis  ordinary  remedy,  whatever  it  may  be.    Such  writs  ought  not,  te^ed  into 
however,  to  issue  into  county  palatines  in  future. — Rule  dischnrged.     See  5  in  Middje- 
Burr.  2586;  1  Sir.  1089  ;  6  T.  /?•  71  ;   5  East.  462;  Rule  of  Court.  22  ^e^c,  and  jl 

Oeo.  3.  Hilary  Term.  declara- 

^  lion  there- 
on delivered.     On  a  motion  to  amend  the  entry  of  the  recoirnizancc  it  was  held  that  the  defendant 
Jbad  waved  any  irregularity,  and  the  Court  refused  to  interfere.  [  {>21  1 

(E)  Op  the  declaratioxV. 
Is^.'  With  reference  to  the  natutwe  op  the  amendment. 

{a)  Jn  the  title. 

1.  Eaele  v.  Andrews.  E.  T.  i687.  K.  B.  Comb.  86.  S.  P.  Baumont  v. 

'  CosiN.  T.  T.  1745.  €.  P.  Barnes.  17. 

Per  Cur.     If  a  declaration  be  delivered  in  Hilary  Term  as  of  Michaelmas,   f  .u*  j 
and  no  plea  put  in,  he  may  amend  his  declaration,  or  give  a  new  declaration  daration 
of  Eastern  Term.        See  7  T.  R.  474;  2  Stra.  1271;   1  Wills.  88;  2  iW.  is  amend- 
256 ;   1  Chit.  PI.  264.  Sd.  ed. ;  1  Tidd.  434.  6th  ed. ;  1  Arch.  Prar.  K.  B.  able. 
2.  Wtatt,  qui  tarn,  v.  Etland.  T.  T.  1701.  K.  B.  2  Ld.  Raym.  977-  S.  P. 

Anonymous,  M.  T.  1749.  C.  P.  1  Wils.  256.  Even  in  an 

lo  an  action  for  usury,  the  memorandum  was  general  of  the  first  day  of  the  action  ona 
term  ;  but  baii  was  not  put  in  till  the  middle  of  the  term  ;  and  the  court  gaVe  penalsta- 
leave  to  the  plaintiff  to  insert  a  special  memorandum,  for  the  defendant  is  not  *"^®* 
iir  court  till  bail  is  filed  ;  and  this  is  only  to  make  the  entry  according  to  the 
truth  which  appears  on  record  ;  and  the  Court  said  it  was  an  amendmenl  atBntinapie* 
the  common  law,  and  not  on  the  statutes.     See  Stra.  583.  nal  action 

3.WooDnoPFE,y«i/ai».  V.  Williams.  H.T.1815.6Taunt.l9.  1  Marsh,419.S.C.  jj  '^^^  "J* 

A   rtile  nisi  had  been  obtained  to  amend  the  title  of  the  declaration  in  an  ^^  J^^to 
action  on  the  statute  of  usury,  so  as  to  bring  the  declaration  within  twelve  onable 
months  after  the  commission  of  the  offence.       Per  Cur,     We  cannot  perrak  nlaintilTto 
the  amendment.     No  suflSeient  ground  has  been  shown  to  induce  us  to  con*- 1>"9^  hi» 
cede  to  the  application.     The  plaintiff  alleges  as  a  reason  for  doing  it,  that  it  jn  the  time 
would  let  him  into  a  case  from  which  ho  will  be  excluded  if  the  declaration  limited  by 
remains  as  it  now  stands.  The  plauiliff,  however,  must  connect  the  writ  with  ftatute  fbr 
the  declaration  if  he  can;  the  Court  will  not  assist  him. — Rule  discharged.      Jta  proso- 
4.  Coutanche  v.  Le  Ruez.  H.  T.  1800.  K.  B.  1  East.  133;  6.  P,  Symond  ^^  ^^°* 

V.  Parmenter.  T.  T.  1744.  K.  B.  1  Wills.  78.  ThetitU 

The  writ  in  this  case  had  been  originally  issued  against  the  present  defend-  ^f  |^  jecla- 
ant  and  aootlier,  the  latter  of  whom  had  been  outlawed,  the  outlawry  was  com-  ration  will 
pleted  on  the  fourth  return  of  Easter  term.     The  declaration  against  the  de-  be  amend- 
fendant  contained  the  usual  averment  that  the  other  parties  were   outlawed,  j  J^**Vc- 
but  was  entitled  generally  for  the  same  term.     The  defendant  pleaded  inter  ^^^^  ^^i^ 
alia,  nul  tiel  record  of  outlawry,  on  which  issue  was  joined.  A  day  was  given  an  aver- 
to  the  plaintiff  to  bring  in  the  record,  when,  in  order  to  avoid  being  concluded  niontlhere 
by  the  production  of  the  judgment  of  outlawry,  which  appeared  to  be  a  day  ^jg^^!?' 
subsequent  to  the  term  to  which  the  declaration  being  entitled  generally  refer-  f^^xn  nam* 
red,  the  plaintiff  obtained  a  rule  nisi  to  amend    his  declaration,  by  entiiling  edinthe 
it  on  a  particular  day,  being  the  dny  on  which  it  was  in  fact  delivered,  and  ^"*  ^•''* 
which  was  after  the  completion  of  the  outlawry,  instead  of  Easter   term  gen-  ji^^^*^** 
erally.     Per  Cur.     As  the  day  on  which  the  declaration  was  delivered  now   r  522  ] 
appears  to  be  material,  which  did  not  probably  appear  when  it  was  first  dravn 
and  entitled,  the  rule  must  be  made  absolute. — Rule  absolute.     See  1  Wills, 
78  ;  3  T,  R.  624;  7  id.  474.  703.  5. 
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An^the  5.  Smith  v.  Key.  M.  T.  1725.  K.  B.  1  Stra.  638.  S.  P.  Thompson  v.  Mak- 
Courtwill  SHALL.  T.  T.  1741.  K.  B.  1  Wills.  304.  Wilkes  v.  the  Earl  of  Hah- 
Stiff  to  I'AX,  M.  T.  1764.  C.  P.  2  Wils.  256.  Southoube  v.  Allen.  T.  T.  1735. 
Jntille  K.  B.  Ca.  Temp.  Hard.  141, 

his  deck-  In  an  action  on  a  quantum  meruit  the  defendant  pleaded  a  tender  on  the  4th 
ration  ipe-  ^f  jyjg^y  ^^^^^  ^,-g^  exhibitionii  hillae ;  the  plaintiff  replied,  non  ohtulit  mnte 
when  the    diem,  &c.  ;  and,  to  oust  the  defendant  of  the  benefit  of  the  plea,  made  np  the 

Seneral  li-  book  with  a  general  memorandum  that  would  refer  to  the  first  day  of  term, 
6  would  which  was  before  the  4th  May.  A  motion  was  made,  on  an  affidavit,  thai  the 
d*f"Y^*t^  tender  was  upon  tho  4lh,  and  no  writ  taken  out  till  the  6th  of  May,  that  the 
of  h?8  de-  plaintiff  might  be  obliged  to  make  his  memorandum  special,  according  to  the 
fence.  truth  of  the  fact ;  and  after  a  rule  to  show  cause,  the  same  was  ordered. 
The  venue       Vide  post^  title  Declaration^  4  Bsp,  73-4;  1  Chit.  PL  264.  2d  ed. 

mended**  (^>*  ^«  '*«  venue. 

by  Bttbsti-  1.  Stroud  v.  Tilly.  H.  T.  1752.  K.  B.  2  Stra.  1162. 

coilnf  °for  ^^^  ^^^'  Though  a  plaintiff  cannot  regularly  move  to  change  the  venue, 
another,  y®^  ^®  ™^y  ^^  effect  doit  by  moving  to  amend  ;  and  it  was  allowed  in  this  case 
Evenafler  ^7  Striking  out  Dorsetshire,  and  inserting  Middlesex.  Vide  post  tit.  Venuc^ 
the  defen-  2.  RivET  ET  AL  V.  Cholmondeley  et  al.  H.  T.  1743.  K.  B.  2  Stra.  1202. 
^h"^  ^^'t  ^"  ^^®  authority  of  the  preceding  case,  the  Court  suffered  the  plaintiff  to 
onthmom-  amend  the  venue,  after  the  defendant  had  previously  changed  it  on  the  com- 
mon affi-    mon  affidavit* 

davit ;  3  GRiFFrTH  v.  HoLLiER.  1756-  K.  B.  Sayer.  294 ;  S.  C.  Kenyon.  568. 

Or  in  pe-        Jq  an  action  on   a  peual  statute  called  the  Road  Act,  for  a  penalty,  an  ap- 
SonJ*^       plication  was  made  for  leave  to  change  the  venue  by  substituting  the  county 
'        of  Warwick  for  Gloucester.     Per  Cur,     At  common  law,  there  is  no  differ- 

r  n<9<t  1   ^^^^  between  popular  and  other  actions,  the  proceedings  being  on  paper ; 

J-  J .  consequently,  the  rule  for  the  amendment  must  be  absolute. 

mcnt  in  4.  Petre  v.  Croft.  H.  T.-1804.  K.  B.  4  East.  433. 

the  venae  A  rule  was  obtained  calling  upon  the  defendant  to  show  cause  why  in  this 
2i  "°d  n  ^^^'®°  (®"  action  on  the  bribery  act,  2  Geo.  2.  c.  24.  §  7.  for  soliciting  a  re- 
an  action  ward  for  giving  a  vote  for  a  member  of  parliament)  the  declaration,  issue,  is- 
on  tfaebri-  sue  roll,  and  nisi  prius  record,  should  not  be  amended  by  changing  the  venue 
bery  act  (q  the  county  where  the  solicitation  of  the  bribe  actually  took  place.  The 
t'me  of  ^'®""®  ^^^^  been  laid  at  Heydon  in  the  county  of  York,  whereas  the  solicita* 
limitation,  ^^^^  ^^  ^^^  bribe  actually  was  at  Kingston  upon  Hull,  which  is  a  county  of  it* 
Qnlessitis  self.  The  cause  had  been  entered  for  trial  at  the  preceding  .assizes  at  York, 
ahownthat  but  was  afterwards  made  a  remanet.  It  was  objected  that  the  time  limited 
ineant"to^  for  commencing  anew  action  for  the  same  cause  had  expired,  and  that  there- 
be  proved  ^^^^  the  plaintiff  adopted  this  mode  of  changing  the  venue,  as  he  had  a  better 
in  the  new  cause  of  action  in  the  county  of  the  town  of  Kingston,  whereby  he  might 
coanty  obviate  the  objection  of  lapse  of  time.  Per  Cur.  The  mistake  in  the  venue 
eryrespect  ^®'"g  reasonably  accounted  for ;  and  the  offence  as  laid  being  of  such  a  par- 
thesame  ticular  nature  that  the  plaintiff  could  not  by  the  amendment  proposed  be  en- 
aa  that  o-   abled  to  introduce  any.  new  fact  in  proof  not  originally  within  his  contempla- 

riginally    ^ion  ;  the  rule  must  be  made  absolute. — Rule  absolute.  See  6  T.  /?.  171.  543; 
mlenaed,    r^  *j    ^t^ 
in  the  neW  '  *""  ^^' 

coanty.  5.  DovER  v.  Mestaer.  H.  T.  1804.  K.  B.  4  East.  435. 

d  tt  d'  This  was  an  application  similar  to  the  one  in  the  preceding  case  of  Petrc  v. 
thata  new  ^^off.  The  affidavit  stated  that  the  plaintiff,  intendingto  sue  the  defendant  for 
caute  of'  bribery  at  the  last  election  for  the  borough  of  Heydon,  laid  the  venue  in  York- 
action  is  shire,  supposing  that  all  the  acts  of  bribery  and  solicitation  (some  of  which  took 
be^aUted  P^^^®  within  the  inferior  jurisdiction  of  the  county  of  the  town  of  Kingston  up- 
on unleas  ^"  Hull,)  were  provcable  in  Yorkshire,  where  the  election  took  place  ;  that 
itbeaworn  notice  had,  in  fact,  been  given  to  go  for  acta  of  bribery  in  Hull,  as  well  as  in 
*!**>  ^^ffh  Y^'"^^"^®  y  ^"^  ^^^^  ♦^^  mistake  was  not  perceived  till  aflor  the  cause  had 
miauke  6<^°®  *^°^"  ^°  *"^^-  ^^^  ^"''*  '^  ^^^  ^^®"  already  decided  that  where 
supposed    there  has  not  been  any  unnecessary  delay  on  the  part  of  the  plaintiff  in  the 
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that  he 
prosecution  of  a  penal  aclion^an  amendoient  will  be  permitted  ;  the  cause  of  might 
action  being  in  truth  the  same  ;  although  such  amendments  do  often  amotint  h<^7^g>veii 
pro  tanto  to  giving  a  new  action  after  the  time  limited  by  the  statute.     Upon  doncelrT 
the  plaiutif)',  therefore,  undertaking  not  to  bring  any  new  action  in  Yorkshire,  the  action 
which  he  is  yet  within  time  to  do,  and  which  he  now  abandons  upon  this  re-  laid  in  the 

cord  by  the  amendment  proposed ;  we  must  make  the  rule  absolute. — Rule  <>"gip*l 
t     r  I  I-     r         »  county. 

410 solute.  r  524  1 

6,  Atrbs  V,  BusTON,  M.  T.  1815.  C.  P,  2  Marsh,  121 ;  6  Taunt,  408,      And  the 
A  rule  nisi  had  been  obtained  to  change  the  venue  in  an  action  brought  to  Court  will 
recover  a  certain  sum  awarded  by  the  commissioners  under  an  enclosure  act  "°^  aliow 
to  be  paid  by  the  defendant,  from    Bedford  to   Middlesex,  it  was  contended  nieni  by 
Ihat  the  action  depended  entirely  on  the  construction  of  an  act  of  parliament,  changing 
which  would  be  better  tried  in  the  metropolis  than  at  Bedford.     Per  CVr.  ^he  venue, 
The  defendant  swears  that  the  cause  of  action,  if  any,  arose  in  the  county  of  ""V®?*  °* 
Bedford;  that  is  a  sufficient  reason  to  induce  us  to  discharge  this  rule. — Rule  tial 
discharged.     See  Str.  1162,  1202  ;  4  East  433,  435  ;  Barnes.  12.  ground*. 

6.  Lewis,  gent,   one,  6lc.  v,  Shelley.  M.  T.   1816.  C  P.  2  Marsh,  426; 

7  Taunt,  146. 
The  plaintiff,  who  was  an  attorney  residing  in  the  country,  sued  by  attach-  .     where 
roent   of  privilege.     His  agent  in  London,  however,   laid  the  venue  in  the  tion  by  an 
country  instead  of  in  Middlesex,  as  he  was  instructed,     A  motion  was   now  attorney 
made  to  change  the  venue.     Per  Cur.     The  plaintifl*  having  waved  his  pri-  ^^^  venue 
vilege  of  laying  his  venue  in  Middlesex,  the  adoption  of  which  mode  of  pro-  Jh^coun-'* 
ceeding  would  have  been  an  inconvenience  to  the  defendant,  who  resided  in  try  instead 
Kent ;  and  having  laid  his  action  in  that  county  wiierc,  in  respect  to  the  de-  of  Middle- 
fendant,  it  ought  to  be  laid,  we   must  refuse  the  rule.     In  Cooke  v.  Sheen  ■**»  H***' 
(Barnes.  12.)  which  has  been    cited,  the  plaintiff  would  have  been  nonsuited  {akeofhii 
had  the  amendment  not  been  granted,  as  the  action  was  confined  to  Middlesex,  agent. 
Rule  refused.  

(c)  In  the  name  and  description  of  the  parties. 

1.  Nvrse  v.  Frampton.  M.  T.  1693.  K,  B.  Comb.  299- 
This  declaration  alleged  that  it  was  agreed  by  a  note  between  the  plaintiff  [^  deciarar 
and  defendant  that  there  should  be  a  horse-race,  and  that  a  certain  horse  of  i^  amende 
the  defendant's  should  run  with,  ^c.  under  a  forfeiture  of  25/.  on  either  side,  ed  by  in- 
It  was  contended  that  it  did  not  appear  who  were  the  parties  to  the  deed,  or  Bcrtingthe 
whose  horse  it  was.     Skidmore  v.  Vandestoen,  2  Inst.  673;   S.  C.  Cro,  J^c.  P"^*^. 
56.  was  relied   on.     Per  Holt,  C.  J.     That  case  was  decided  upon  anoth-  an  agree- 
er  reason,  being  by  indenture  ;  but  here  it  should  have  been  averred,  that  the  meni; 
note  was  subscribed  by  the  parties ;  but  it  appearing  only  to  be  the  default  of 
the  clerk,  it  was  ordered  to  be  amended. 

2.  Brown  v.  Shipton.  H.  T.  1733.  C.  P.  Barnes.  5.  Or  descri** 

Upon  a  common  clausumf regit ,  plaintifi'  declared  against  defendant  as  ad-  bing  the 
ministrator,  and  he  pleaded  that  administration  Wiis  never  committed  to  him  ;  J'^f^e,  jn 
the  plaintiff  applied  for  leave  to  amend  his  declaration  upon  payment  of  costs,  which  the 
by  declaring  against  defendant  as  executor;  which  was  ordered.  party  sues. 

f525  1 
the  ne^ 
1.  Brown  v.  Holford.  M.  T.  1697.  K.  B.  12  Mod.  248.  naltyinan 

In  an  action  on  a  penal  statute,  the  sum  was  mis-stated  in  the  declaration;  action  on 
the  Court  gave  leave  to  amend,  the  writ  being  general.  ata^utebe 

2.  Billing  assignee  op  Burkitt  and  Hawkes,  v.  Flight.  M.  T.  1815.  3  mis-stated 

Marsh.  124;  6  Taunt.  419.  itisamen- 

In  an  action  brought  for  money  lost  by  a  bankrupt,  by  stock-jobbing,  under  1  iluep^ 
7  Geo.  2.  c.  3.  a  bill  had  been  filed  in  a  court  of  equity  in  order  to  discover  j^  ^n  ac- 
certain  facts  with  reference  to  the  transaction,  to  which  bill  the  defendant  tion  ofat- 
pleaded  that  he  was  not  bound  to  answer,  because  the  plaintiff  had  declared  sumpsit^on 
in  assumpsit  instead  of  debt.  It  appeared  that  the  plaintiff  had  entered  into  g  ^^2  for 
a  peremptory  undertaking  to  try  the  action  at  the  adjourned  sittings  after  nioneylost 
Michaelmas  term.     A  rule  nisi  was,  under    these  circumstances,  obtained  to  by  stock- 
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bill  of  dig- enlarge  the  time  for  trial  until  the  sittings  aAer  next  Hilary  term,  oil  tfre 
covcry  ground  that  he  could  not  go  to  trial  until  he  had  obtained  the  de- 
h*^*°^led  *®"^^"^'^  answer,  and  to  amend  the  declaration,  by  changing  it  from 
which  the  assumpsit  to  debt.  Per  Curi  The  plaintiflf  has  been  precluded  from 
defendant  bringing  his  action  by  the  laches  of  the  defendant  himself;  viz.  by  hisoot  hav- 
refused  to  jng  answered  the  bill  of  discovery  ;  and  as  to  the  amendment  prayed,  we  are 
answer,  ^^  opinion,  that  as  no  new  cause  of  action  is  introduced,  but  merely  an  alter- 
the  disco-  action  required  in  tlio  beginning  and  end  of  the  formal  parts  of  the  declaration, 
very  was    we  must  make  the  rule  absolute.     See    6  T.  R,  171 ;  7  id,  184.     - 

Se statute  3.  Billing  v.Pooley.  M.T.  1816.C.P.  6  Taunt.  422;  2  Marsh.  125.n.a.S.C. 
in  d^bt  on-  This  was  an  action  of  assumpsit^  similar  to  the  preceding  case,  in  which  a 
Ij,  an  a^  similar  amendment  wvis  prayed,  by  changing  it  from  as^Titp^i^  to  debt.  A 
wa? allow-  ^^^^  ^°  equity  for  a  discovery  had  been  prepared,  but  not  gled.  The  Vice- 
edbychan^  Chancellor  had  since  over-ruled  the  defendant's  objection,  as  stated  in  the 
ffingit  previous  case  with  reference  to  answering  the  bill  of  discovery.  The  plain- 
ffora  as-  ^\ff  jjgjj^  however,  obtained  a  rule  nisi  to  amend  the  declaration,  by  converl- 
^mpji/  to  j^^g  j^  ^^  debt.  Per  Cur^  The  amendment  may  be  allowed  ;  as  it  is  doubt^ 
So  asimi-  ful  whether  assumpsit  could  be  supported  on  the  statute  ;  and  as  it  will  not  be 
iar  amend'- in  any  wise  prejudicial  to  the  defendant. — Rule  absolute, 

allowed  4.  Levitt  V.  Kebblewhite.  H.  T.  I8l6.  C.  P.  6  Taunt.  483;  2  Marsh, 
where  no  185.  S.  C. 

bill  of  dig-  Tjjg  defendant  has  been  arrested  on  a  capias^  with  an  ac  etiam  clause  in 
been  filed  ^®^N  ^"^  a  declaration  had  been  afterwards  filed  in  assumpsit.  On  these 
r  525  ]  grounds  a  rule  nisi  had  been  obtained  on  the  part  of  the  defendant  to  discharge 
But  where  *^'°^  on  filing  common  bail,  and  a  counter  rule  had  been  also  obtained  by  the 
a  motion  plaintiff  to  amend  the  declaration.  Per  Cur.  The  general  principle  which 
bad  been  has  governed  the  courts  in  granting  amendments  of  this  description  has  beea, 
inade  to  ^q  enable  the  plaintiff,  by  means  of  the  amendment,  to  maintain  his  action, 
baTl-bofld^  and  thereby  to  prevent  his  being  totally  precluded  by  such  errors  from  appear- 
6n  the  ing  successfully  in  court.  But  here  the  plamtiff  may  succeed  as  well  in  case 
ffround  as  in  debti  The  only  inducement  to  amend  is  to  charge  the  bail,  who  are 
Uiat  the  released  by  the  present  irregularity.  Let  the  rule  to  cancel  the  bail  bond  be 
tionwasin  tl^erefore  made  absolute,  and  the  rule  to  amend  be  discharged, 
case,  ihel  process  isaaed  being  in  debt,  the  Court  refused  to  amend,  and  made  the  rale  to  cancel  tbs 

bail  bond    absolate. 

A  declara-  /-   %   -m     TT     j    "    ~ 

tion  in  tro  (0  ^«  ^*c  damages. 

vor  may  HuxsER  v.  Gapan.  T.  T.  1722.  K.  B.  8  Mod.  176. 

^'d  b"*^dd"  ^^  trover  for  a  ring,  the  defendant,  moved  for  leave  to  bring  it  into  court, 
ititr  a  new  ^^^  ^^^^  *^  might  be  struck  out  of  the  declaration  ;  the  application  was  refu- 
count  and  sed.  The  plaintiff  then  moved  for  leave  to  amend  his  declaration,  and  add 
(ncreasing  more  counts  to  it,  having  only  declared  for  15/.  damages  ;  the  application  was 
the  dama-  opposed,  but  the  Court  ultimately  granted  it. 

tionamend  ^-^^  ^'*  '^'^  conclusion  and  pledges* 

edbysub-  ^'   Mason  v.  Littlehales.  E.  T.  1738.  C.  P.  Barnes.  11. 

Biituting         The  court  gave  leave  to  amend  the  declaration  by  striking  out  the  words 

prays  re-    •«  brings  suit,"  and  inserting  "  prays  relief,'*  upon  payment  of  costs,  though  the 

siead'of     Court  seemed  to  think  the  amendment  was  unnecessary.     See  And.  247 ;  2 

brings  suit  ChiL  PL  29.  W. 

Or  byadd-  2.  Wood  v.  Boon.  M.  T.  1748.  C.  P.  Barnes.  20.  S.  P.  Pfnvold  v.  Thom- 

ing  pledg-  LIN80N.  T.  T.  C.  P.  Barnes.  356. 

making  This  was  an   application  to  amend  the  declaration,    by  adding  pledges  to 

the  memo- prosecute,  and  a  memorandum  making  the  declaration  agreeable  to  the  bill 

renduni  a>  on  record  on  payment  of  costs.     Rule  absolute. 

fhe^bai!  ^'  Spencer  and  another  v.  Thomlinson.  E.  T.  1751.  €.  P.  Barnes.  l67. 
A  wrong  Plaintiffs  concluded  their  declaration  "  and  therefore  they  bring  suit," 
conclusion  dtc.  instead  of  "  pray  remedy,"  &c. ;  defendant  demurred,  and  showed  said 
laratfo  °  •  f  ^^  elusion  for  cause ;  plaintiff  joined  in  demurrer.  On  argument,  the  Court 
amenda-     inclined  to  think  either  of  these  ways  of  concluding  good  ;  but  for  the  sake 
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At*  111  i»  n  *bl6,  aSy 

of  keeping  np  to  the  old  constant  form  of  prays  remedy,  d&c.  proposed  an  prayB  re-w 

amendment  without  payment  of  costs.  medy,  &o. 

— — ■ instead  of 

2dly.  With  reference  to  the  time  op  the  amendment.  therefore 

(a) After  plea  in  abatement  ^?y  ^'"« 

1.  Lepara  V.  Germain.  E.  T.  1702.  K.  B.  1  Salk.  50;  S.  C.  2  Ld.  Raym.  859.  T527  1 

Assumpsit ,  declaration  against  Sir  John  Germain,  Knt.  The  defendant  Fonnerli 
pleaded  in  abatement  that  he  was  a  knight  and  baronet.  The  plaintiff  replied  after  a 
he  was  a  knight,  &c.  ;  and  on  morion  to  amend  upon  payment  of  cost,  all  P^®*  i°  *" ! 
being  in  paper,  and  that  the  action  being  by  bill,  the  addition  was  not  mate-  }he  declar- 
rial,  not  being  within  the  statute  of  additions  ;  but  denied  to  amend,  because  ation  was* 
nothing  to  amend  by,  and  the  defendant  had  taken  advantage  of  the  fault.  not  amend 
2.  Garner  v.  Anderson.  M.  T.  1706.  K.  B.  1  Stra.  11.  *^^e; 

In  a  replevin,  out  of  the  county  court,  the  plaintiff  declared  for  taking  his  But  a  dif» 
cart  and  four  horses  in  Nightingale-lane,  in  the  parish  of  Stepney.  The  de-  f«reDtrule 
fendant  pleaded  in  abatement,  that  he  took  the  goods  in  Nightingale-lane,  in  ^^  ****" 
the  parish  of  St.  John,  Wapping;  absque  hoc^  that  he  took  them  in  Nightin- 
ingale-lane,  in  the  parish  of  Stepney,  and  set  forth  his  title  to  the  goods  as  a 
deodand.  On  a  motion  to  amend  the  declaration,  and  allege  the  place  to  be 
in  the  parish  of  St.  J.  W.;  one  side  of  the  lane,  to  the  causeway,  being  by 
act  of  parliament  in  the  parish  of  S.  and  the  other  side  in  the  parish  of  St.  J. 
W.  and  the  goods  were  taken  on  that  side  of  the  lane  which  was  in  St.  J.  W. 
On  the  other  side  it  was  contended,  that  if  this  should  be  amended,  all  pleas 
in  abatement  will  be  set  aside.  Per  Cur,  In  the  case  of  Lepara  v.  Germain, 
1  Salk.  50.  it  was  held  that  there  could  not  be  any  amendment,  because  the 
commencement  of  the  suit  was  wrong,  and  nothing  to  amend  by.  The  foun- 
dation of  amendments  by  the  Court,  whilst  the  proceedings  remain  in  paper, 
l>efore  they  are  recorded,  is,  that  these  papers,  delivered  to  and  fro,  supply 
the  place  of  declaring  and  pleading  by  word  of  mouth  at  the  bar,  and  may  be 
amended  as  easily  as  if  delivered  there.  These  faults,  styled  errors  of  the 
clerk,  are  amendable  after  the  proceedings  are  recovered.  Afterwards  the 
Court  granted  leave  to  amend  upon  payment  of  costs.  See  Holiday  v,  Piti^ 
Ca,  Temp,  Hard,  44. 

3.  Rex  v.  Seaward.  H.  T.  1726.  K.  B.  2  Stra.  739;  S.  C.  2  Ld.  Raym.  1478.  And  it 
Information  against  defendant  for  sending  a  challenge.     The  defendant  ™*^,^  "l 

pleaded  that  he  was  a  surgeon,  and  not  a  gentleman ;  and,  after  argument,  ^^^  ^  p|^~ 
the  Court  gave  leave  to  amend  the  information  upon  payment  of  costs.  of  mis-ail- 

4.  Mestaer,  qui  tarn,  v.  Hertz.  H.  T.  1815.  K.  B.  3  M.  &  S.  450;  S.  p.^ition; 

Owen  v.  Dubois.  T.  T.  1798.  K.  B.  7  T.  R.  698. 

The  defendant  had  pleaded  a  misnomer  in  abatement  to  an  action  for  pen-  ^f  of  a 
alties  upon  the  statute  of  usury.    A  judge  at  chambers  had  made  an  order  for  """"oniej^. 
amending  the  bill  and  declaration,  by  the  insertion  of  the  real  name,  on  the   \-  i 

payment  of  costs.     A  rule  was  obtained  to  set  aside  the  order  for  irregularity. 

In  showing  cause  against  this  rule,  it  was  argued,  that  the  order  made  by 
the  learned  judge  was  perfectly  consonant  with  the  ordinary  practice,  and, 
that  as  such  amendments  were  usually  made  at  chambers,  recorded  prece- 
dents of  such  indulgence  could  not  of  course  be  found.  For  the  other  side 
it  was  observed,  that  if  these  indulgences  were  always  conceded,  pleas  of 
misnomer  in  abatement  would  bo  virtually  abrogated,  and  that  an  advantage 
would  be  taken  from  the  defendant  of  which  he  was  once  in  legal  possession. 

Per  Cur.  The  defendant  having  appeared  and  pleaded  a  misnomer,  the 
plaintiff  has  obtained  something  to  amend  by ;  he  is  entitled  to  apply  to  rec- 
tify his  mistake,  instead  of  encountering  the  peril  of  an  issue  on  the  misno- 
mer, which  probably  would  have  turned  out  against  him,  and  would  have  been 
conclusive.  Nor  do  we  perceive  any  vaild  distinction  between  an  application 
to  amend  the  name,  and  to  amend  any  other,  part  of  the  declaration.  Ap- 
plications of  this  nature  have  been  made  and  allowed,  where  the  proposed 
alteration  went  to  much  more  material  facts,  such  as  dates  or  names,  on 
which  the  gist  of  the  action  depended. — Rule  discharged. 

See   Turvil ».  Ayneworth^  2  Stra.  787;  S.  C.  2  L9rd  Raym.  1515. 


see  AMENDMENT.— T^««/»  reference  to  the  Time  of. 

lion  may  (6)  After  plea  in  har^  or  delivery  of  the  paper  hook. 

^b^i^han-  ^-  SocTHAM  V.  Jennings.  M.   T.     1737.  C  P.  Barnes.  6. 

tnv^thQ  This  was  a  testaf  capias  from  London  into  Oxfordshire,  and  bail  put  in 
venue,  thereon  with  the  filacer  of  London  ;  plafntiif  by  mistake  declared  in  Oxford- 
thouffh  af-  shire,  and  afterwards  moved  in  the  Treasury  to  amend  by  declaring  in  Lon- 
^\  d  d  ^°^  according  to  his  writ,  which  was  ordered  upon  payment  of  the  costs, 
In  cove-     though  after  plea  pleaded. 

nant  for  2.  Rymes  v.  Barker.  H.  T.  1605.  K.  B.  T.  Raym.  I60. 

rent,  the  j^  covenant  the  plaintiff  declared  that  he  demised  to  the  defendant  certain 
nuatim  lands  for  a  certain  term,  at  a  certain  rent,  without  saying  annuatim.  The 
may  be  in-  defendant  pleaded  nan  est  factum;  and  after  verdict  for  plaintiff,  he  amended 
Berted  af-  jjjs  declaration  by  inserting  the  word  annuatim.  Upon  which  the  defendant 
^leiSed  Dioved  to  have  the  amendment  examined.  Per  Cur,^  The  addition  of  annu^ 
After  the  atim  is  no  more  than  what  was  implied  before  ;  the  defendant  ought  to  have 
delivery  of  demanded  oyer  of  the  deed,  and  now,  he  having  pleaded  non  est  faction^  he 
the  paper   jg  ^^^  prejudiced  by  the  amendment,  and  therefore  let  the  amendment  stand. 

clerk  of  3.  Clements  v.  Sterling.  E.  T.  1819.  K.  B.  1  Chit.  Rep.  336. 
the  papers  The  paper  book  in  this  cause  had  been  obtained  by  the  plaintiff's  attorney 
with  a  me-  f^Qn^  the  clerk  of  the  papers,  with  a  memorandum  generally  of  Michaelmas 
um'^ne-  term,  corresponding  with  the  declaration.  The  plaintiff  *s  attorney  altered 
rally  of  the  memorandum  to  the  27th  of  November,  without  the  permission  of  the  clerk 
M.  r.  cor^  Qf  the  papers,  or  any  order  to  amend,  and  delivered  the  same  to  the  defendant's 
respond-  attorney,  who  thereupon  restored  the  paper  book  to  its  original  state,  and  re- 
the  ^ecla.  turned  it.  The  plaintiff's  attorney,  however,  said,  that  he  should  again  in- 
ration,  sert  the  special  memorandum ;  upon  which  a  rule  was  obtained  by  the  de- 
it  cannot  fendant  that  the  paper  book  might  be  restored  to  its  original  state ;  and  that 
ed  b"*erth-  ^^^  plaintiff  might  pay  the  costs  of  the  application.  Per  Cur.  The  alteration 
er  party,  was  a  very  improper  act,  and  although  the  plaintiff  has  not  persisted  in  such 
by  making  alteration,  he  gave  the  defendant's  attorney  ground  to  believe  that  he  would, 
a  apocial  ^^^  ^y  ^hat  conduct  compelled  him  to  apply  to  the  Court. — Rule  absolute. 
ZT^kC      See  7  T.  R.  473;  8  id.  2552. 

derfrom'"  i^)  Af^^r  demurrer. 

the  Court.  1.     Hardy  v.  Gilding.  H.  T.  I68O.  C.  P.  3  Lev.  39. 

[  529  ]       On  demurrer  to  a  declaration  for  words,  the  want  of  *'  pledges,"  was  as- 
FUdges     signed  for  cause.     After  joinder  in  demurrer,  a  motion  was  made  for  leave 
sertedin'a^^  amend,  which  the  Court  granted  upon  payment  of  costs.     See  18  Ed.  4. 
declara-     c.  9 ;  Hutt.  92;  4  Anne^  c.  16  ;  6  Anne,  c.  10. 
tion  after  2.  Davie  v.  Atkinson.  E.  T.  1739.  C.  P.  Prac.  Reg.  19.  S.  P.  Anon.  H. 

td^"n''  ...  T.  1675.    2  Mod.  167. 

dertherein      Declaration  in   debt  on  a  recognizance   of  bail,  setting  forth  that  if  the 

Or  other    plaintiff  should  recover,  &>c.  the  principal  defendant  should  pay,  &c.  or  rea- 

defecta       dej  his  body  on  that  occasion  to  the  prison  of  the  fleet.     In  assigning  the 

supplied,    breach,  the  plaintiflf  averred  that  he  did  recover,  &c.  but  that  the  principal 

dition  of  '  (]<^f6ndant  did  not  pay,  &.c.  or  render  his  body  to  the  said  prison  in  execution 

paying       of  that  judgment.     The  defendant,  the  bail,  demurred  ;  the  plaintiff  joined 

co6ta.         in  the  demurrer ;  and  after  one  argument,  and  an  alterius  concilium  ordered, 

moved  to  amend  his  declaration  by  striking  out  the  words  *^  in  execution  of 

the  judgment,"  and  inserting  the  words,  "  upon  that  occasion  ;"  the  render, 

as  well  before  judgment  as  after,  being  upon  the  mesne  process,  the  plaintiff 

having  his  election  either  to  charge  the  defendant  in  execution,  or  proceed 

hy  fieri  facias  or  elegit.     The  Court  thought  the  amendment  necessary,  and 

gave  the  plaintiff  leave  to  amend,  on  payment  of  costs. 

Semb.  ali'^'    Walker,  qui  tarn,  v.  Laughton.  M.  T.  1712.  K.  B.  Forlescue.  277. 

ter  inpe-       On  a  motion  to  amend  the  declaration  on  the  statute  of  Anne  for  usury, 

nal  actions  the  defendants  having  pleaded  a  plea  in  abatement,  to  which  the  plaintiff  had 

demurred  ;  there  were  two  defects  in  the  declaration  ;  first  it  should  have 

been  the  action  accrued  ;  the  word  action  was  omitted,  and  the  whole  of  the 

[  530  ]  allegations  respecting  the  sum  claimed  were  incorrect,  and  different  from  the 


AMENDMENT.— O/  the  Detlaraticn.  $67 

sums  said  to  be  forfeited.     Per  Cur.  All  is  in  paper ;  this  may  be  amended ;  a  declara- 
but  indeed  if  there  had  been  such  an  amendment  as  would  alter  the  action,  iion  de^ 
then  we  would  not  allow  them  to  amend,  because  another  person  might  have  purred  to 
brought  the  action   as  the  applicant  would   mend  it.      Vide  post^  tit.  -O^-y^dbyrhe 
murrer.  addition  of 

4.  Brown  v.  Crump.  T.  T.  1815.  C.  P.  1  Marsh.  609  ;  6  Taunt.  300;  S.  newcounts 

C.  MS.  E.  T.  1820.  S.  P.  I'l^.f^Z' 

The  defendant  having  demurred  to  the  declaration,  as  not  showing  a  suffi-  freshcause 
cient  consideration,  the  plaintiff  had  obtained  leave  to  amend  by  adding  three  of  action, 
new  counts,  wherein  he  alleged  the  same  promises,  but  varied  the  statement,       -^j  a. 
so    as  to    obviate  the   objections  taken.     A  rule  nisi  had  been  obtained  to  manner  of 
strike  out  the  three  additional  counts,  on  the  ground  that  the  Court  had  only  stating  th« 
given  leave    to  amend  the  count  demurred  to,  and  that  more  than  two  terms  facts  so  as 
had  elapsed  since  the  commencement  of  the  action.     Per  Cur.  If  the  plain-  J?  ^jT'*^*. 
tiff's  counsel  had  prayed  liberty  to   insert  these  counts,  we  should  have  given  ^g,.  |,eid 
it  after  the  demurrer,  with  this  qualification,  that  the  alteration  should  only  good,  even 
consist  in  an  amendment  of  the  manner  of  stating  the  consideration^  so  as  to  after  two 
meet  the  views  of  the  defendant.     No  new  undertaking  or  material  alteration  {he"eom™ 
in  the  statement  of  the  original  promises,  laid  to  have  been  given  by  defen-  jnence« 
dant,  ought  to  be  allowed.     But  as  in  this  case  the  manner  of  stating  the  con-  ment  of 
sideration,  and  not  the  contract  itself y^seems  to  have  been  varied,  we  must  ^be action, 
discharge  the  rule. — Rule  discharged.     See  Say,  234  ;  5  T,  R,  373 ;  6  id,  Notwith- 
544.  698  ;  7  id.  55  ;  2  Str,  890.   1162  ;  2  Bhrr.  1098 ;   1  Wils,  7.  256  ;  6  "tandinff 
Taunt.  300;  1  Tidd.  742-3.  7th  edit.;  and  post,  tit.  Demurrer,  mu?rer 

5.  Bishop  v.  Stacy.  M.  T.  1733.  K.  B.  2  Stra.  954.  joinder.' 

After  a  special  demurrer,  joinder,  and  argument,  the  plaintiff  had  leave  to  a"<J  arga- 
amend  by  the  bill  on  the  file.     See  2  Saund,  402  ;   Ca,  Temp.  Hard.  42  ;  ^^rnfiff 
2  Stra.  735.  976  ;  2  Doug.  330 ;  1  East.  372  ;  id.  391 ;   I  H.  HI.  36.         may  a- 
6.   Kinder  v.  Paris.  M.  T.  1795.  K.  B.  2  H.  B.  56l.  gend. 

On  an  application  for  an  amendment  by  a  party  who  had  once  amended,  niendment 
on  a  demurrer.  Per  Cur.  We  cannot  give  leave  to  amend  again  on  a  second  can  be 
demurrer.     Sed  vide  Barnes  v.  Eyles,  post,  531.  made  on  a 

7.   Cooke  v.  Birt.  M.  T.  1814.  C.  P.  5  Taunt.  764;  S.  C.  not  S.  P.  1  !!^°!!?/*" 

Marsh.  333.  Aflcr  the 

In  an  action  brought  against  the  sheriff  for  breaking  and  entering  the  plain-  arguing  of 
tifTs  dwelling-house,  &c.  it  appeared  that  the  sheriff,  under  a  writ  of ^.  fa.  a  demur- 
issued  against  the  goods  of  an  intestate,  entered  into  the  house  of  the  admin-  '®',-2  * 
istratrix,  in  whose  possession,  or  in  the  possession  of  her  husband  in  her  right  {^Qn^j^'J^n 
since  her  marriage,  the  goods  were  placed,  in  order  to  search  for  the  goods  action  of 
of  the  intestate.     After  a  demurrer  to  a  justification,  stating  these   facts,  had  trespass  a^ 
been  argued,  the  plaintiff  prayed  to  amend,  but  the  Court  refused  to  grant  ^^^"i  !!j® 
the  application.  Court 

8.  Barnes  v.  Eyles.  T.  T.  1818.  C.  P.  2  Moore.  56l ;  8  Taunt.  512.  S.  C.  would  not 

This  was  an  action   against  the  warden  of  the  Fleet  for  an  escape.     The  ^f''"*^ ^ 
bill  alleged  that  the  party  had  been  brought  to  the  bar  of  this  Court  by  vir-  amend, 
tue  of  a  writ  of  habeas  corpus,  and  had  been  by  the   Court  recommitted  to    [  531  ] 
prison  in  execution,  "ashy  the  commitment  more  fully  and  at  large  appears."  where  the 
On  special  demurrer,  assigning  for  cause  that  the  bill  contained  no  averment  bill  in  an 
that  the  commitment  was  of  record,  judgment  was  given  for  the   plaintiff.  ^^^^^^  ^^ 
Another  amendment  was  afterwards   prayed,  on  the  ground  that  the  case  of  averred 
Turner  v.  Eyles,  3  B.  &  S.  463.  which  had  been  relied  upon  by  the  Court  the  com-, 
in  giving  their  judgment,  was  distinguishable  fi-om  the  present,  as  here  the  ob-  niittal  of 
jection  was  raised  by  special  demurrer,  whereas  in  Turner  v.  Eyles  it  was        bv^the 
not  taken  till  after  verdict.     The  plaintiff's  counsel,  admitting  the  validity  of  Court  of 
the  objection,  requested  leave  to  amend  on  payment  of  costs.     It  was  object-  C.  P.  "  a* 
ed  that  the  plaintiff  having  amended  once   before  on   a  demurrer,  could  not  ^J  *^® 
amend  again  on  a  second  demurrer.     Sed  per  Cur.     Under  the  circumstances  ^^J^^ore 
of  this  case,  and  more  especially  as  we  have  already  given  our  judgment  in  fuHy  and 
favour  of  the  plaintiff,  we  will  allow  the  amendment,  on  payment  of  costs  up  at  Urge 


3d8  AMENDMENT.— ii/lcrMcofuf  Term, 

■;pp«tn,"   to  the  time  of  the  argument.     See  2  Stra.  1226 ;  1  Lev.  211 ;  S.  C  2  Ktis 
on.  special  306;   1  Sid.  330  ;  3  Burr.  1841 ;   1  Lord  Raym.  35  ;   S.  C.  2  Salk.  565  ; 
t^^T:  5  ^V*'^.  8  ;    Willes.  127 ;  5  -Bfl5/.  440 ;  2  /T.  ii/.  56l  ;  3Iod.  235. 
the  bill  did  not  allege  the  commitment  to  be  of  record ;  the  plaintiff  had  leave  to  amend  on  pajmentof 

cocta.  " 

Stmh.Tot'  {d)  After  second  term. 

merlynew  x.  Garway  V.  Stevkns.  E.  T.  1747.  C.  P.  BarDes.  19-  S.  P.  Withers  t. 
^ffht  be  Baker.  M.  T.  1709.  K.  B.  11  Mod.  198.     S.  P.  Greahe  v.  Beli^  T. 

added  T.  1736.  C.  P.  Prac.  Reg.  18. 

to  ade«  The  plaiDtiff  moved  for  leave  to  add  a  new  count  to  his  declaration,  which 

^^*Vh°  ^^*  entitled  of  last  Michaelmas  term,  on  payment  of  costs.  Defendant  ob- 
second  jected  that  a  count  could  not  be  added  after  the  second  term,  which  was  ad- 
term  ;  mitted  to  be  the  practice ;  but  as  plaintiff  might  discontinue,  and  thus  save 
As  where  the  trouble  of  a  new  action,  the  rule  for  the  amendment  was  made  absolute 
a  declara-  on  the  terms  prayed. 

ecntors*'"  2*  The  Executors  op  the  Duke  of  Marlborough  v,  Widmore.  H.  T, 
■uted  a  1730.  K.  B.  2  Stra.  890;  S.  C.  Fitz.  193;   1  Barnard.  K.  B.  308.  418, 

promiaoto  S.  P.  Tenour  V.  Smith.  E.  T.  1754.  K.  B.  1  Kenyon.  141. 

~*'  ***H  T^^  plaintiffs  declared  as  executors  on  a  promise  to  their  testator,  and  bsue 
issue' was  was  joined  on  a  pica  of  the  statute  of  limitations.  The  plaintiffs  moved  to 
joined  ona  amend  by  laying  the  promises  to  have  been  made  to  themselves,  and  cited  3 
plea  of  the  Lev,  347.  where,  in  an  action  upon  the  stat.  of  hue  and  cry,  the  allegation  of 
statate  of  ^^^  ^^^jj^  ^^  amended,  and  laid  to  be  by  the  servant  instead  of  the  master, 
the  Conrt  ^^  ^^^  authority  of  this  case,  the  Court  ordered  the  amendment,  on  payment 
after  two    of  costs,  and  liberty  for  the  defendant  to  plead  de  novo. 

mftTeTrhe  ^'  Aubees  v.  Barker.  M.  T.  1746.  K.  B.  1  Wils.  149. 

plaintiff  to  ^^  ^^  moved  on  behalf  of  the  plaintiff  to  amend  his  declaration  by  ad- 
aroend  by  ding  two  counts ;  this  application  was  made  in  the  term  next  after  that  io 
laying  the  which  the   declaration  was  delivered,  and  after  the  defendant  had   pleaded. 

£av™  been  ^^^  ^"^*  '^  '^  ^  ^^^^  ^^  ^^'®  Court  that  a  count  cannot  be  added  after  two 
made  to  terms,  and  the  term  in  which  the  declaration  is  delivered  is  always  included, 
them*.  As  to  the  case  of  the  Duchess  of  Marlborough  v.  Widmore,  2  Stra.  890.  the 
selves.  amendment  in  that  case  was  allowed  for  a  particular  reason,  for  if  it  had  not 
[  532  J   been  there  permitted,  the  action  would  have  been  lost  by  the  running  of  the 

^°^*^®«®"  statute  of  limitations.  See  R.  M.  10  Geo.  2.  sess.  2;  and  Say.  Rep.  97. 
nerai  prac 

tice  IS  op-   A*'^»  ^o'i. 

posed  to  4.  Owens  v.  Dubois.  T.  T.  1798.  K.  B.  7  T,  R.  698. 

amend-  The  defendant,  after  pleading  two  several  pleas  of  misnomer  in  abatement, 

ments  ;*     ^^^  entitled  to   be  discharged,   on  the  ground  that  the  plaintiff  bad  not   de- 

Thoagh     clared  within  two  terms.     The  plaintiff  moved  to  amend  the  declaration  by 

other  am-  striking  out  one  of  the  names.     Sed  per  Cur.  As  this  motion  is  merely  to 

not  hu"©-'  ^™®'^^  hy  striking  two  words  out  of  the  present  declarafion,  the   amendment 

ducing  a    ^^Y  be  made  ;  but  when  done  it  must  be  considered  as  a  declaration  from  the 

new  cause  time  when  it  was  first  filed. — Rule  absolute,  on  payment  of  costs. 

muT^'^"^'  5.  Rankin  and  others  v.  Marsh.  M,  T,  1738.  K.  B.  8  T.  R.  30. 

made,even  This  was  a  penal  action  for  usury  by  the  assignees  of  a  bankrupt.  The 
against  a  writ  issued  in  Trinity  term,  returnable  in  M.  T. ;  the  declaration  was  deliver- 
prisoner.  ^^  |hg  latter  end  of  April,  when  defendant  imparled  to  the  following  Trinity 
be  apenal  T®^"^>  ^"<^  after  issue  joined,  plaintiffs  moved  to  amend  their  declaration  ;  but 
action.  -P^r  Cur.  The  plaintiffs  having  proceeded  so  dilatory  in  this  case,  we  cannot 
Hence  in    permit  the  ammendment. 

Sf  dTbt"on  ^-   Wright  v.  Acer.  E.  T.  1821.   C.  P.  5  Moore  330. 

32  G.  2.  c.  The  declaration  had  in  this  case  been  framed  on  the  statute  of  32  Geo.  2. 
28.  for  ex-  c.  28.  to  recover  penahies  from  the  defendant,  a  sheriff's  officer,  for  extor- 
a*»herifl  's  *^°"'  ^  motion  was  now  made  to  amend  it  by  adding  new  counts  upon  the 
oflSccfjihe^^  ^^'  ^'  ^'  ^-  ^t  appeared  that  two  terms  had  elapsed  since  the  return  of 
Court  will  »  The  modern  practice  of  all  the  Courta  is  to  permit  a  new  count  to  be  added  after  the 
not  anow  end  of  the  second  term,  when  the  cause  of  action  is  substantially  the  same,  thouffh  not  for 
I!fJU"^f  »  different  cause  of  action.  MS.  E.  T.  1820.  cited  2  Arch.  Prac.  K.  B.  236.  The  nrinci- 
meni  ot      pie  upon  which  this  rule  has  been  adopted  is,  that  as  the  plainUff  would  havo  been  out 


AUEf^DMENT.— After  issue  joined.  56d 

tho  declar- 
the  writ.  Per  Cur,  The  statute  23  H.  6.  c.  9.  is  nearly  obsolete.  The  ation  byan 
plaintiff  has  made  his  election  to  sue  on  32  Geo.  2,  c.  28.     We  must  refuse  insertion 

to  accede  to  the  present  motion.     See  2  Maish,  59.  ^«.Il?*T 

*  countci  on 

7-  FrEERE  and  another,  ASSIGNPE&  OF  YoUNG,  BANKRUPT,  V.  CoOPER.  M.  T.  23H.  6.C.9. 

1815,  C.  P.  2  Marsh.  59 ;  6  Taunt.  358.  S,  C.    S.  P.  Brown  v.  Crump,  ^"ta  dec- 
T.  T,  1815.  C.  P.  1  Marsh.  609;   S.  C.  6  Taunt.  300.  nnactron" 

In  an  action  for  a  rescous  of  goods  distrained  for  rent  due  to  the  bankrupt,  for  areo- 
l4ie  declaration  stated  the  aggression  to  have  been  committed  in  the  time  of  coofi 
the  plaintiffs.     It  appeared,  however,   that  the  wrong  had  been  don«  during  b'^^ght 
the  possession  of  the  provisional  assignee.     After  the  lapse  of  two  terms  a  neea^of^a 
motion  was  made  to  amend  the  declaration  by  adding  new  counts,  similar  to  bankrupt, 
what  had  been  already  inserted,  but  adapted  to  this  state  of  facts.     Per  Cur,  which  a- 
Hule  absolute^  onpat/ment  of  costs ;  and  the  defendant  to  be  at  liberty  to  plead  ^®rr®d  ^ho 
de  novd^     See  Barnes.  19.  havV  bee« 

committed    to  tboir  possession,  was  amended  aflet  two  terms  bj  the  addition  of  new  counts  sinl 
ilar  to  the  original  ones,  but  stating  the  tort  to  have  been  to  tiie  poesession  of  the  provisi  otuU  as- 
signees,^according  to  the  truth.  F  533  1 

8,  lioRSTON  V.  SiiiLLiTER.  H.  T.  1822.  C.  p.  6  Moore.  490, 
The  declaration,  in  an  action  for  breach  of  promise  of  marriage,  stated  in  ^  deniara- 
tlie  first  count  a  promise  by  the  defendant  to  marry  on  request  ;*  the  second  action  for 
count  to  marry  within  a  reasonable  time ;  and  the  third  to  marry  generally,  breach  of 
A  rule  had  been  obtained  to  amend  the  declaration  by  the  addition  of  a  new  Promise  of 
count,  viz.  to  marry  on  a  particular  day.     It  appeared  that  the  writ  was  re-  "**",*'*g® 
turnable  in  Easter  Term  last,  and  the  declaration  had  been  filed  as  of  that  of  three 
term.     Per  Cur,  Let  the  first  count  be  amended  by  striking  out  the  promise  counts ; 
to  marry  on  request,  and  introducing  a  particular  day  therein ;  and  let  the  ^"J-  *  pro- 
costs  of  the  application  abide  the  event  of  the  cause.— ^/?u/e  absolute.     Sec  2  "**'®  *° 
Tidd.  7th  edit.  730  ;  2  1>.  4*  R.  55.  ^qu'^iT 

ry  within  a  reasonable  time;  3d.  to  tirarry  generally.     An  appllcatioD  to  amend  by  insert  2d.  tomar^ 
count  to  marry  on  a  particular  day  was  granted  on  terms.  ing  anew 

(e)  After  issue  joined, 

1.  Sir  William  Turner's  case.  H.  T.   1675»  C.  P.  2  Mod.  144;  S.  C* 

Freem.  221. 
Debt,  qui  taniy,  &c.  against  defendant,  being  a  justice  of  the  peace  in  Lon-  Semh.ln  a 
don«  for  denying  his  warrant  to  suppress  a  seditious  conventicle.     A  motion  P.®°^!*2\ 
was  made  to  amend  the  declaration  in  the  description  of  the  house  complained  claration* 
of.     See  per  North,  C  J.     After  issue  joined,  and  the  cause  set  down  for  cannot  be 
trial,  no  precedent  can  be  shown  of  such  an  amendment  in  a  penal  action.  The  amended 
application  must  be  refused,  though  the  plaintiff  may  discontinue  upon  pay-  *  •fLJ"'** 
raent  of  costs.     See  Stra.  185;  3  T.  R.  349;   11  Mod.  198;   Stra.  185;^^      ' 
Doug.  114;  2  7\  R.  707;   10  Mod.  88;   12  3fod,  107;  Fitz.  193. 

2.  Beasecroft  v.  the  Hundreds  of  Burnham  and  Stone.  H.  T.  169S.  C. 

P.  3  Lev.  347. 
The  plaiutiff,  receiver-general  of  taxes,  sent  by  the  Worcester  carrier  4000/.  But  inao 
under  the  care  of  several  servants     The  vehicle  was  robbed  in  the  hundreds  motion  a^ 
of  B,  and  S.     The  plaintiff  declared  against  the  hundred  for  an  assault  and  f  **"?'  i 
robbery  of  himself,  he  being  then  50  miles  from  the  place  where  the  aggres-  fo^  i^  ^ob- 
sion  was  committed*     Tiie  cause,  after  being  set  down  for  trial,  and,  after  the  beryitmar 
jury  had  appeared,  was  put  off,  on  the  ground  of  other  business.     Before  the    [  534  J 
day  of  trial,  a  motion  was  made  for  leave  to  amend  the  declaration  by  insert- 
ing that  the  robbery  was  on  the  servants,  and  on  oath  made  by  the  servants. 
Per  Cur.     Let  the  amendment  be  made.     See  2  T.  R.  708  ;  4  T.  R.  228  ; 
6  T.  R.  543  ;    1  T.  R.  782. 

3.  Cooke  v.  Shone  and  others.  T.  T.  1739.  C*  P.  Prac.  Reg.  20. 

Action  on  the  stat.  9  Geo.  2.  c.  29.  against  the  Westminster  Bridge  offi-  ^^  *"*  ^^* 

of  Court  at  the'end  of  the  second  term,  if  he  had  not  declared  at  all,  ao  the  Conrt  will  not 
floffer  hini  to  declare  upon  a  fresh  cause  of  action  after  that  time  has  elapsed  ;  but  where 
the  cause  of  action  is  substantially  the  earoo,  the  adding  of  a  new  count  does  not  alter  the 
le^al  situation  of  the  defendant,  and  consequently  allowed.     See  2  Marsh. '60. 
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cers.  Motion  to  amend  the  declaration  after  issue  joined,  and  cause  enterecf, 
by  making  the  venoe  Middlesex  instead  of  London,  Per  Cur,  As  this  is  a 
plain  mistake,  the  statute  having  directed  the  action  to  be  brought  in  Middle^ 
sex,  let  the  amendment  be  made  on  payment  of  costs*  Sed  ffi/ie  postj  Veue; 
2  Stra.  854;  Sai/.  207;  1  T.  R.  781;  3  Burr.  1654;  Cowp.  511;  1 
Taunt.  5S. 

4,  Gardner  V.  Walker.  T.  T,  1796.  Ex.  3  Anst.935^ 
name  of^       After  issue  joined,  it  was  ascertained  that  the  plaintiff  ^s  christian  name  had 
thepartiea.  been  mistaken. — Leave  given  to  amend. 

5.  Mace,  qui  tam^  v.  Lovett,  H.  T.  1771.  K.  B,  5  Burr.  28SS 

And  an  a-      This  was  a  qtd  tarn  action  on  the  statute  of  usury.     The  record  bad  been 

mendment  made  up  ready  for  trial,  but  it  was  withdrawn  by  the  plaintiff  ^s  attorney  upOD 

may  be      jjjg  discovering  a  mistake  in  the  declaration  respecting  the  sum  stated  to  have 

^tioo'oDa  ^^^  \exiU     A  motion  was  made  for  leave  to  amend  the  declaration  by  alter- 

penal  sUs  ing  the  amount  from  100/.  to  88/.  It  was  urged  that  all  the  proceedings  being 

tuto,  even  in  paper,  the  cause  never  had  been  tried,  and  that  till  verdict  they  were  not 

*"®rj*®'     considered  as  being  upon  record.     Per  Cur,     We  are  satisfied  that  in  this 

been  made  ^^®  ^^®  ameiHlment  may  be  made,  though  we  have  gone  a  great  way  in  allow- 

vpand       ing  amendments  towards  the  attainment  of  justice.     There  is  no  distinction 

carried       between  qui  tarn  actions  and  civil  actions,  where  an  amendment  at  common 

down  to     |g^^  ig  applied  for ;  but  the   Court  will  never  alter  the  declaration   so  as  to 

'         change  the  liability  of  the  party  sought  to  be  charged*    Here,  however,  the 

amendment  prayed  will  not  have  that  effect ;  it  is  to  lessen  the  amount,  not 

to  increase  it. — The  amendment  granted,  upon  payment  of  costs. 

Q,  ^i^y  6.  French  v.  Whitfield.  T.  T.  1736-  K.  B.  And*  13, 

the  cause       This  was  an  action  on  the  statute  of  10  6l  1\  W.  3.  c.  17^  for  keeping  a 
had  been    gaming-house  ;  to  which  the  general  issue  was  pleaded.     The  cause  haviag 
?'?^      been  carried  down  by  proviso,  but  afterwards  postponed,  the  Court  was  moved 
proviso      ^^^  leave  to  amend  the  declaration,  by  inserting  Convent-garden  instead  of 
and  poet-    Co  vent-garden,  and  striking  out  the  letters,  at  the  end  of  the  word  P^uPs, 
poned.        and  for  making  other  alterations  of  a  similar  kind.     On  the  part  of  the  de- 
fendant it  was  argued  that  the  cause  having  been  carried  down  by  proviso,  it 
[  535  ]   rendered  the  case  materially  different  from  all  other  actions  where  amendments 
bad  been  allowed,  as  that  circumstance  showed  great  laches  in  tbe  plaintiffl 
Per  Cur.     This  case  does  not,  in  our  opinion,  materially  differ  from  others. 
The  cause  being  carried  down  by  proviso  does  not  affect  the  ordinary  rights 
of  the  parties.     The  amendment  must  be  allowed,  the  defendant  being  at  li* 
berty  to  plead  de  novo. 

7.  Solomons  v.  Jenkins.  E.  T.  1815.  K.  B.  2  Chit.  Rep.  23. 
And  a  ^i      fn  this  action  the  writ  had  been  issued  in  Michaelmas  Term,  returnable  on 
tarn  action  ^j,g  22d  of  November.    The  declaration  was  delivered  on  the  4ih  of  January^ 
ded  as  to    ^^^^»  ^^  plead  in  the  first  four  days  of  Hilary  Term.     A  plea  had  been  pat 
the  (JOS'*     in  in  due  time,  when,  on  making  up  the  issue  in  the  present  term,  it  was  dis- 
eription  of  covered  that  a  mistake  had  occurred  in  the  declaration.    The  statute  13  Geo» 
■ons't^"      2.  c.  19.  s.  6.  prohibiting  illegal  horse-races,  enacts,  that  one  moiety  of  such 
whom  a     penalties  as  shall  be  incurred  by,  and  recovered  of,  any  persons  within  the 
moiety  of  county  of  Somerset,  shall  go  and  be  applied  to  and  for  the  use  and  benefit  of 
the  penal-  the  poor  persons  admitted  into  the  hospital  or  infirmary  erected  in  the  city  of 
ff^vrn^no   -^^^^i  ^^^  ^^®  benefit  of  the  poor  persons  resorting  to  the  said  city  for  the 
unnecea-    benefit  of  the  mineral  waters  there.     The  declaration  in  this  case,  which  was 
■ary  delay  founded   on   the  preceding  statute,  laid  the  facts  to  have  been  committed  in 
baying       the  county  of  Somerset ;  but  instead  of  describing  the  moiety  of  the  penalty 
on^th'e^      ^^  ^^  recovered,  as  being  applied  in  the  manner  described  in  the  statute,  the 
part  of  the  declaration  had  these  words,  *'  for  the  poor  of  the  parish  of  Walcot,  in  the 
plaintiff;    city  of  Bath."     A  rule  ni&i  was  therefore  obtained  to  amend.      Per  Cur. 
Bat  never  There  having  been  no  unnecessary  delay  in  this  case,  the  rule  may  be  Eiade 
wherenew  absolute. — Rule  absolute.     See  7  T.  R.  55. 

^T^^tr  ^'  ^^^^^^  V'  MiDDLETON.  M.  T.  1728.  C.  P.  Prac.  Reg.  16. 

to?eln^        Motion  to  amend  declaration  by  adding  two  new  counts  defied,  because 
trodnoed;  after  issue  joined. 
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9.  Harman  v.  Lane,  H.  T.  1739.  C.  P.  Prac.  Reg.  19. 
On  showing  cause  against  a  rule  obtained  by  the  plaintiff  for  amending  the  Or  a  new 
declaration  after  issue  joined,  after  several  notices  of  trial  given,  it  appeared  *^*4®®  °^ 
that  the  amendments  included  a  new  cause  of  action.     The  Court  discharged  ^^^^^  ' 
the  rule. 

10.  PoiTviN  V.  Trbgeagle,  T.  T.  1702.  K.  B.  2  Lord  Raym.  771.        ^ 
The  plaintiff  had  sued  out  a  latitat  against  the  defendant,  and  in  the  same  „ Jmer  ina 
term  declared  against  him,  and  afterwards  delivered  a  declaration  by  the  bye.  declara- 
The  defendant  pleaded  non  assumpsit.      Issue  being  joined,  and  notice  of  **on  bytha 
trial  given,  the  plaintiff  discovered  that  his  christian  name  had  been  mistaken.  ^^^' 
The  cause  having  been  inserted  in  the  paper,  the  plaintiff  moved  for  leave  to 
amend,  and  urged,  that  such  amendment  might  well  be  granted,  notwithstand* 
ing  it  was  a  declaration-  by  the  bye  ;  for  since  the  delivery  of  the  declaration 
was  regulafr,  it  must  be  esteemed  a  valid  declaration  to  all  intents  and  pur^ 
poses,  and  would  partake  of  all  advantages  that  other  declarations  possessed ;    r  kq/;  1 
that  it  was  in  effect  founded  on  the  latitat  in  the  other  action,  and  therefore   ^  •■ 

the  name  of  the  plaintiff  might  be  amended  by  it ;  that  the  amendment  would 
not  operate  prejudicially  to  the  defendant,  because  if  he  be  nonsuited  by  the 
wrong  name,  he  could  not  levy  the  costs  on  him  by  his  right  appellation  ;  but 
Powys  and  Guuld^  Justices,  held  that  such  amendment  could  not  be  granted, 
there  being  no  writ  by  which  the  declaration  could  be  rectified. 

(f)  After  verdict  or*  nonsuit. 
1.  Dennis  v.  Edwards.  M.  T.  16S4.  K.  B.  Comb.  4. 
After  verdict,  in  an  action  for  assault  and  bittery,  it  was  moved  in  arrest  A  ^^^^lara- 
of  judgment  that  the  declaration  described  the  injury  by  way  of  recital  de  mencinff' 
placito  quare  cum,  &c.    But  the  Court  ordered  it  to  be  amended.    See  2  Salk^  improper^ 
636 ;  1  Stra.  621  ;  And.  282  ;   Com.  Dig.   Pleader,  C.  86 ;  post,  ».  539  ;  ly»  "by 

2  Chit.  PL  400.  71.  c.  wayofreci 

tal,maybe 

*  When  there  ia  any  defect,  imperfection,  or  omission  in  any  pleadingfi,  whether  in  tub  amended 
stance  or  inform,  which  would  have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue  after  yet- 
joined  be  such  as  necRHsarily  required  on   the  trial  proof  of  the  facts  so  defectively  or  im-  diet ; 
perfectly  stated  or   omitted,  and  without  which  it  is  not  to  be   presumed  that  either  the 
judge  would  direct  the  jury  to  give  the  verdict,  or  the  jury  would  have  given  it,  such  do- 
feet,  imperfection,  or  omission,  is  cured  by  verdict  at  common  law,  or,  in  the  phrase  often 
Dsed  upon  the  occasion,  such  defect  is  not  a  jeofail  after  verdict  ;  1  Saund.  228  ;  see  Cro. 
Jac.  44  ;  Cro.  Car.  497 ;  2  Show.  233  ;  Lord.  Raym    487  ;   Hob.  78  ;  Ca?th.  304.  389 ;   1 
Mod.  202  ;  1  Lev.  308 ;  1  Vent.  109 ;  1  Sid.  2J8.  423  ;  1   Salk.  130.  163.  165  ;  1  Comyns. 
116;  6M1MJ.  302;  2  L.  Raym.  1214.  1060  ;  Holt.  567 ;  ]   WUs.  1.  255;  2  id.  5;  3id.  275  ; 
7  Bro.  P.  C.  555 ;  Cowp.  825 ;  Douff.  658  ;  4   Burr.  2020 ;  2  id.  1159 ;  1  T.  R.  141.   145. 
645;  3T.  R.25.  147;  4  T.  R.  472;  7  T.  R.  518.  523  ;  2  B.  &  P.  259.  267. 

After  verdict,  the  want  of  a  warrant  of  attorney,  the  want  of  an  oriffinal  writ  or  bill,  or 
any  defects  in  form  therein,  mistakes  and  omissions  in  pleadings,  misjoining  of  issue,  mis- 
continuances, discontinuance,  misawarding  of  jury  processes,  and  the  omission  of  a  <a»ta- 
tur  or  misericordia  in  a  judcrnrient,  are  aided  by  the  several  statutes  32  H.  8.  c.  30 ;  18  Elis. 
c.  14  ;  21  J.  1.  c.  13 ;  and  16  &  17  C.  2  c.  8  ;  see  Btil.  N.  P.  322.  323 ;  and  the  same  de- 
fects are  now  aided  after  judgment  by  confession  nil  dicit^  or  von  sum  infermatus^  by  itat. 
4  &  5  A.  c.  16.  s.  2.  provided  then;  be  an  original  writ  or  bill,  and  warrants  of  attorney 
duly  filed.  Also  all  defects  in  writ«,  original  or  judicial,  or  bilJs,  are  aided  after  verdict  by 
atatute  5  Geo.  1.  c.  13.  Of  these  the  statute  32  Hen.  2.  c.  30.  extends  to  penal  actions;  2 
Stra.  1227  ;  1  Doug.  115  ;  but  there  is  a  proviso  in  the  others  that  they  shall  not  extend  to 
criminal  proceedings,  nor  to  any  writ,  bill,  action,  or  information,  upon  any  popular  or  pe- 
nal statutos  other  than  such  as  concern  the  cu;«toms  and  subsidies  of  toiuiage  and  pound* 
age.  See  16  &  17  C.  2  c.  8  ;  1  Stra.  C2;  Cowp  3^2  ,  3  Salk.  130  ;  2  Lev.  347;  And. 
115  ;  Hard\y.  409.  Although  in  some  of  these  statutes  the  Court  are  directed  to  amend 
the  defect,  yet  an  actual  amendment  is  never  made,  but  the  benefit  of  the  acts  is  attained 
by  the  Court's  overlooking  the  exception  ;  3  Bl.  Com.  4b7. 

The  following  defects  are  also  cured  after  verdict  by  the  statutes  of  jeofails,  and  after 
judgment  by  confession  or  default  by  4  4'  5  A.  16.  s.  2 ;  mispleading,  insufficient  pleadir^ 
of  jeofail,  or  other  default  or  negligence  of  the  parties,  their  counsellors  or  attornies  ;  32 
H.  8.  c.  30;  lack  of  averment  of  any  lifo,  so  as  the  persfm  be  proved  to  be  alive  ;  21  Jac. 
I  c.  13;  want  of  form  in  any  count,  declaration,  plaint,  bill,  suit,  or  demand  ;  18  Eliz.  c. 
14 ;  wan  t  of  profert,  dlLc.  or  the  omission  of  vi  et  armi&  or  contra  pacem,  mistaking  the 
christian  name  or  surname  of  either  party,  sums,  day,  month,  or  year,  in  any  bill,  decla- 
ration, or  pleading,  being  right  in  the  writ,  plaint,  roll,  or  record  preceding,  or  in  the 
■ame  roll  or  ^ord,  wherein  the  same  ia  committed,  to  which  the  party  might  have  de% 
marred,  and  snown  the  same  for  cause,  or  the  want  o(  protU  patet  per  ruordum,  or  the 
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[  537  ]  2.  Patirson  v.  Milton.  H.  T.  1691.  K.  B.  4  Mod.  162. 

Or  that  The  declaration  stated  that  W.  P.  complains  of  W.  M.  being,  &c.  for  thai 

*j^^«  Pl»'n- whereas  W.  P.  (instead  of  W.  M.)  is  indebted  to  W.  P.  &;c.  After  verdict 
debted'to  ^^^  plaintiff,  it  was  moved  for  leave  to  amend,  the  error  having  originated  witfc 
to  the  the  clerk.  The  Court  granted  the  application,  without  reference  to  the  statutes 
plaintiff;"  of  amendment. 

3.  Anon.  T.  T.  1737.  C.  P.  2  Com.  580;  S.  C.  Barnes.  484. 

Or  a  vari-      This  was  a  motion  to  amend  the  declaration  delivered,  and  the  award  of  the 

ance  in      Court  thereon.     London  was  in  the  margin ;  the  facts  were  laid  at  Tame^  in 

as  "Yon^'  *^®  county  of  Oxford,  but  the  award  of  the  venire  was  to  the  sheriffs^  and 

don"  in      went  to  the  Sheriff  of  Oxford,  and  was  tried  by  a  jury  of  that  county  ;  and 

the  mar-  o  after  verdict  it  was  insisted  that  this  was  a  mistrial,  for  being  laid  in  London 

"'o  T**d"  (London  being  in  the  margin,)  and  the  award  of  a  venire  being  to  the  sheriffs 

in  thebody  there  being  but  one  sheriff,  unless  in   London,  it  must  be  intended  to  the 

of  the  do-  Sheriff  of  London,  and  then  the  Sherifl'  of  Oxford  had  no  authority  to  return 

claration;  the  jury ;  but     Per  Cur,     The  award  is  amendable  ;  for  by  the  stat.  8  H.  5. 

c.  15.  a  letter  too  little  or  too  much   is  to   be  rectified,  and   an  award  to  the 

Court  may  be  amended ;  so  may  vlscomiti  LiOnd.  prcecijpimus  tibiy  instead  of 

vice  comitibus  Lond.  pracipimus  vobis,  be  amended. 

4,  ToMLiNsoN  AND  ANOTHER  V.  Blacksmith.  H.  T.  1797.  K.  B.  7  T.  R»  132, 
In  an  action  of  assumpsit  upon   a  special  contract,  and  for  goods  sold  and 
Or  in  the^eijygred^  ^i^e  declaration  alleged  the  first  as  for  730/.  and  the  latter  for  1200/- 
J^JJ^^g**' concluding  to  the  plaintiff's  damage  of  100/.  instead  of  1000/.  the  amount  in- 
tended  to  be  stated ;  the  mistake,  however,  was  not  discovered  until  after  the 
trial ;  and  after  the  jury  had  found  a  verdict  of  6ll/.  9*.  6d,  which  was  en- 
tered upon  all  the  counts  except  the  first,  on  which  a  verdict  had  been  enter- 
ed for  the  defendant.     A  rule  was  obtained  to  show  cause  why  the  plainti/Ts 
should  not  be  at  liberty  to  amend  the  declaration  by  altering  the  damages  laid 
from  100/.  to  1000/.     Per  Cur,     To  make  the  amendment  required  without 
[  538  J  panting  a  new  trial  would  be  very  unjust,  since  the  defendant,  perhaps,  pro- 
An  amend  cegje^j  iq  trial,  relying  that  no  more  than  100/.  damages  could  be  recovered, 
be  mAde^^^^^^  *^®  present  declaration. — Rule  absolute  for  anew  triml  and  amendment, 
even  afler       5.  Know  v.  Wychel  and  others.  E.  T.  1727.  C  P.  Prac.  Reg.  17. 
verdicthaa      After  a  verdict  had  been  set  aside,  the  plaintiff  moved  for  leave  to  amend 
■ide  on    '  *^®  declaration    on  payment  of  costs.     The  motion  was  opposed,     Sed  per 
payment     Cur,     Let  the  rule  be  absolute  for  the  amendment,  on  payment  of  costs, 
of  CO8I8.     Q    Bro^vn  v.  Knill.  H.  T.  1821.  C.  P.  5  Moore.  l64 ;  S.  C.  2  B.  &P.  395. 
A^declara-      rpj^^  defendant  pleaded  to  an  action  brought  against  him  for  not  repairing 
covenant    certain  premises,  among  other  pleas  that  of  non  est  faetum.     The  declaration 
to  repair,   alleged  a  general  covenant  to  repair.      The  counterpart  of  the  indenture  pro- 
omitting    duced  in  evidence  was  to  that  effect,  with  the  addition  of  the  following  quali- 
tion 'of  ^'  fication,  "  casualties  by  fire  excepted."     A  nonsuit  had  been  entered  at  the 
"  casuaK    trial  against  the  plaintiff  for  the  variance,  whereupon  a  rule  nisi  was   now 
tiesb^        moved  for  to  set  it  aside,  and  have  a  new  trial.     The  Court,  however,  held 
fire/'isbad  jjjat  t|,e  variance  was  fatal,  the  conditional  covenant  to  repair  appearing  on 
/acJtim  *&  ^^®  face  of  the  declaration  to   bean   absolute  one.     The  plaintiff's  counsel 
cannot  be  then  moved  to  amend  on  payment  of  costs.     Sed  per   Cur,     The  plaintiff 
amended    might  have  amended  before  trial.     The  defendant  cannot  now  be  deprived  of 

on  pay       |jjg  benefit  accruing:  from  the  laches  of  the  plaintiff. — -Rule  refused.      See  1 
ment  of  ^  '  ■' 

the  coata  want  of  a  right  venue,  sn  as  the  cause  was  tried  by  a  jury  of  the  proper  county  whore  the 
action  was  laid,  and  which  is  holdon  to  aid  the  defifct  of  a  mistrial  of  a  local  action  in  a 
wronff  county;  7  T.  R.  582;  2  Lord  Raym.  1212;  Willes.  418;  and  ace  3  T.  R.  337 ;  1 
Sauna  247;  or  any  other  matters  of  a  like  nature,  not  being  nrainst  the  right  of  the  mat^ 
ter  in  suit,  nor  whereby  the  issue  or  trial  is  altered  ;  16  ^-  17  C.  2.  c.  8;  aeel  Saund.  247. 
a.  and  the  cases  there  cited  ;  also  1  Saund  241.  b.  228  a;  2  Saund.  7.  a;  1  Lor'd  Ravm. 
608;  2  id.  1513;  1391;  2Wils.]42;  Willcs.  5.  But  in  no  case  is  a  declaraUon  aided  by 
th*fse  statutes  where  the  plaintiff  either  slates  a  defective  title,  or  totally  omits  to  state  any 
title  or  cau8e  of  action  in  it.  A  variance  in  point  of  form  between  Iho  declaration  and  the 
original  or  bill  is  aided  after  verdict  by  21  J.  1  c.  13  and  afler  judgment  by  confession  or 
default  by  4  A.  C.  c.  16.  s.  2  ;  also  afler  verdict  all  variance  between  the  declaxation  and 
the  original  or  bill,  whether  in  form  or  substance,  is  aided  by  5  G.  1.  c.  13. 
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Where 
Lev,  8S  ;  S.  C.  Sir  T.  Raym,  65  ^4  Camp,  20;  1  Stark.  294  ;  3  Taunt.  881.  g^j'^J^^J^ 
7.   Dartnall  v.  Howard  and  gibbs.  E.  T.  1822.  K.  B.  2  Chit.  Rep,  28.    nonsuited 
After  a  nonsuit  had  been  sufiered  by  plaintiff,  on  account  of  a  variance  be-  onaccount 
tween  the  facts  proved  and  stated  in  the  declaration,  a  motion  was  made  to°^*^*"' 
set  aside  the  nonsuit  and  amend  the  declaration,  in  order  that  plaintiff  might  mendment 
have  a  new  trial,  as  he  was  barred  by  the  statute  of  limitations  from  bringing  wafl  allow- 

a  fresh  action.     After  cause  had  been  shown  against,  the  Court  made  it  absolute,  ed,  though 

he  was 

{g)  After  ju'tgment.*  aiopped 

1.  Moultworth's  case.  T.  T.  1693.  K.  B.  Comb.  287.  [ng"ifri8S 

The   defendant  was  arrested  by  the  name  of  Robert^  and  the  declaration  action 

was  in  the  name  of  Richard.     After  judgment  by  nil  dicit^  the  Court  gave  *hro'  lapse 

leave  to  amend  the  declaration  by  the  bill  on  the  file.  *  **f"®' 

■^  A  misno- 

2.  Blacklock  v.  Mariner.  T.  T.  1736.  C.  P.  2  Com.  557.  meramei>- 

This  was  an  action  for  an  assault  and  battery  on  the   1st,  2d,  and  3d  of  d«d  after 
April.     The  first  count  was  for  a  battery  by  the  defendant  on  John  Black-  "'"f  ^"^ 
lock ;  the  second  and  third  counts  for  a  battery  by  the  defendant  on  the  said    f  530  i 
Samuel,  which  was  the  name  of  the  defendant  instead  of  the  plaintiff.     A  ver-  (jr  the  j^^ 
diet  was  found  for  the  plaintiff,  and  entire  damages  assessed.  feodant's 

On  a  motion  in  arrest  of  judgment,  because  in  this  case  the  plaintiff  had  n*"*®  i«i>- 
apparently  recovered  dnmasros  for  the  injuries  which  the  defendant  had  recei-  H^Jf  '2" 
ved  by  the  battery  on  himself,  it  was  contended  that  this  was  a  mere  mistake  the  plaint* 
in  the  clerk,  and  aided  by  the  stat.  16  &>  17  Car.  2.  c.  8.  which  helps  all  mis^  iff'a; 
takes  of  the  christian  and  surname  of  the  parties  who  are  once  rightly  named 
before  in  the  same  record ;  and  hence  as  John  Blacklock  is  named  correctly 
in  the  first  count,  when  the  subsequent  counts  say  that  the  said  defendant  did 
assault  and  beat  the  said  Samuel  Blacklock,  there  being  no  such  person  named 
before,  it  is  evidently  a  mere  mistake,  and  may  be  compared  to  the  cases  where 
the  plaintiff  declares  that  the  defendant  being  indebted  to  the  plaintiff,  the  said 
plaintiff  did  promise  to  j*  s'^fo  the  defendant,  or  r?cc  versa,  which    have  al- 
ways  helped  after  verdid^;  and  of  this   opinion  was  the  Court. — Judgment 
for  the  plaintiff. 

3.  WiLDERY  V.  Handy.  E.  T.  1740.  K.  B.  2  Stra.  1151. 
In  trespass  after  verdict ;  for  the  plaintiff  it  was  moved  in  arrest  of  judg-  ^  . 
ment,  that  the  declaration  stated  the  injury  by  way  of  recital,  that  whereas,  pagi"n'ibe 
«fcc. ;  but  a  correct  bill  having  been  filed  (the  time  of  filing  the  Court  refused  K.  B.  if 
to  enquire  into,)  and  on  citing  the  case  of  Smith  v.  Fuller,  in  C.  P.  Comb.  4.  the  decla- 
the  Court  ordered  it  to  be  amended,  and  observed  that  they  were  sensible  '*t»on  be- 
that,  for  want  of  applying  to  amend,  many  judgments  had  been  unnecessarily  ^^y  of  re- 
arrested, cita),  pro^ 

4.  Hall  v.  Douglas.  T.  T.  1743.  C.  P.  7  Mod.  489;  S.  C.  1  Wils.  99.  S.  P.  Jlfi®^^***® 
.    In  assault  and  battery,  the  plaintifl*,  in  his  declaration,  lecited  the  original  correct  ; 
writ,   "that  the  defendant  was  attached  to  answer  the  plaintiff  in  a  P^®'*>  Or  inlho 
wherefore,  with  force  and  arms,  he  made  an  assault  upon  the  plaintiflf,  and  did  q  p  jf 
him  wound,  beat,  &c."     And  then  the  declaration  proceeded,  and  whereup-  the  origin 
on  the  said  plaintiff  by  his  attorney  complains,  **  whereas  the  said  defendant  nal  h« 
on  the  8th  day  of  April,  with  force  and  arms,  made  an  assault  upon  the  plain-  "*f    ' 
tiff,  and  did  beat,  w^mnd,  &ic."   There  was  another  count,  which  stated  "and 
alsothu  whereas;"   ilie  declaration  concluded,  "whereupon  the  said  plaintiflT 
says  that  he  is  injured,  and  has  suffered  damage  to  the  amount  of  50/.  and 
whereupon  he  brings  his  suit."     Upon  the  general  issue  being  pleaded,  the 
defendant  was  found  guity.     On  motion  in  arrest  of  judgment,    because  the 
declaration  was  merely  recital,  and  nothing  positive  alleged  against  the  defen- 
dant, it  was  contended  that  the  judgment  ought  to  bo  arrested,  and  Briggs  v. 

*  At  common  law,  wc  have  seon  (ante,  p.  504.  n.)  that  the  Court  may  amend  in  all  cases 
whilst  the  prociiedings  an;  on  paper,  that  is,  antil  judgment  signed, and  during  the  term  in 
which  )t  is  signed;  for  until  then  the  proceedings  are  considered  as  only  in  Jierif  and  con- 
sequently subject  to  the  controul  of  the  Court ;  tliough  after  the  term  of  which  judgment 
is  signed,  the  pleadings,  &c.  cannot  be  amended  at  common  law,  but  by  virtue  of  the  sta- 
tutes of  amendments  only  3  Co.  Litt.  280 ;  2  Stra.  1011. 
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Sheriff,  Cro.  Eliz.  507.  was  cited,  which  was  a  writ  of  error  on  the  judgment 
Id  the  Common  Pleas  in  trespass  for  a  battery,  because  the  declaration  was 
quod  cum,  and  because  there  was  no  absolute  affirmation  of  the  trespass,  but 
only  by  inference.     It  was  argued  that  in  an  action  upon  the  case  such  alle- 
[  540  ]  gation  is  well  enough  :  the  difference  being,  that  in  trespass  vi  et  armisy  a  fine 
is  to  be  paid  to  the  king  by  the  party  for  a  breach  of  the  peace,  and  there- 
fore the  trespass  must  be  positively  averred  ;  but  in  an  action  on  the  case,  da- 
mages are  only  to  be  recovered ;  that  the  present  is  not  to  be  compared  to 
actions  on  contracts,  where  the  consideration  is  laid  by  w^ay  of  recital,  '^  where- 
as the  defendant  was  indebted  to  the  plaintiff,^'  &c.  but  even  then  there  fol- 
lows a  positive  averment  that,  in  consideration  thereof,  the  defendant  promis- 
ed, &c.  and  has  not  performed,  6lc.     Per  Cur,  There  are  a  multitude  of  an- 
cient cases  where  the  words  quare  cum  and  quod  cum,  in  declaration  of  tres- 
pass, have  been  held  to  be  fatal ;  but  the  judges  in  modern  times  have  been 
dissatisfied  with  the  doctrines  of  those  cases,  though  fearful  of  directly  declar- 
ing they  were  not  law,  yet  very  desirous  to  get  over  them ;  they  endeavored 
at  a  distinction,  and  it  has  been  three  or  four  times  discovered  that  there  is  a 
difference  between  suits  commenced  by  original  in  this  Court,  and  by  bill  in 
the   King's  Bench  ;  and  though  it  might  be  right  to  arrest  judgment  in  the 
King's  Bench  for  such  a  defect  as  the  present,  yet  it  would  be  otherwise  in  the 
Court,  because  the  original  is  part  of  the  count,  and  if  the  original  is  right, 
and  the  count  wrong,  yet  the  latter  ma}'  be  helped  and  amended  by  the  for- 
mer:  but  otherwise  in  the  King's  Bench,  for  there  the  bill  is  not  part  of  the 
count,  for  there  you  declare  against  the  defendant  in  custodia  mareschalli;  and 
though  the  bill  be  right,  yet  if  the  count  be  wrong,  it  cannot  be  amended  by 
it.     But  if  we  were  in  that  court,  we  would  break  through  that  distinction, 
and  we  are  glad  to  hear  from  the  bar  that  they  have  done  so  in  a  late  case 
there,  by  ordering  the  bill  to  be  filed,  and  amending  the  count  by  that,  for  it 
would  be  siiameful  that  such  an  objection  as  this,  after  the  statute,  shall  over- 
come a  verdict.     As  to  the  distinctions  between^n'itions  on  the  case  and  debt, 
or  why  this  declaration  of  trespass  of  assault,  vv-iS  armis,  is  not  as  well  as 
action  upon  the  case  as  debt,*  we  cannot  tell.     The  principle  we  go  upon  is 
to  prevent  the  forms  of  things  destroying  the  substance.     If  this  objection  has 
been  assigned  specially  for   cause  of  demurrer,  it  might  have  met  with  dif- 
ferent success ;  but  as  it  is  made  after  verdict,  it  may  receive  a  plain  answer, 
because,  if  there  be  enough  found  to  give  judgment  upon,  then  any  defect  is 
aided,  and  we  are  of  opinion  that  there  is  sufficient  found  to  give  our  judgment 
acoording  to  the  justice  of  the  case,  the  present  averment  is  as  good  as  in  all 
actions  of  the  case,  for  in  such  declaration  not  only  the  consideration,  but 
even  the  promise,  the  foundation  of  the  action,  comes  by  recital,  and  under  a 
*^  whereas,"  and  is  like  the  present  case.     But  we  shall  answer  further,  that 
though  the  averment  in  the  present  case  is  not  according  to  the  common  form, 
yet  the  plaintiff  could  not  obtain  a  verdict  without  proving  what  comes  under 
the  whereas  at  the  trial.     The  declaration  is,  ^*  whereas  the  defendant  did 
such  a  thing  to  the  plaintiff  unde,  he  is  damaged;"  the  word  unde  is  properly 
translated,  **  by  reason  whereas  he  received  damages,"  the  jury  having  given 
damages,  and  they  must  be  by  reason  thereof,  because  there  is  nothing  else 
stated  for  them  to  give  damages  upon.     It  is  the  same  thing  as  though  it  has 
been  averred  at  first,   but  the  last  first ;  and  suppose  the  declaration  begun, 
*'  the  plaintiff  is  damaged  in  twenty  pounds,  by  reason  that  the  defendant  beat 
him,"  this  would  be  a  good  averment ;  and  the  present  case  is  like  it. — Rule 
for  arresting  the  judgnvent  discharged. 

5.  Marshall  v.  Riggs.  H.  T.  1752.  K.  B.  2  Stra.  1162. 
Motion  in  arrest  of  judgment ;  the  declaration  was  with  a  quod  cum^  but  the 
[  541  ]   defendant  filing  a  right  bill,  the  Court  amended  the  declaration  by  it. 

2J[.^7  6.  Sheers  v.  Bartlett.  T.  T.  1737.  C  P.  Barnes.  484. 

out  guod        London  was  in  the  margin,  but  in  the  body  of  the  declaration  the  venue  was 
cum,  laid  in  Oxfordshire ;  plaintiff  tried  his  cause  in  Oxfordshire  and  obtained  a 

Orshorifii  verdict,  and  defendant  moved  in  arrest  of  judgment,  insisting  that  the  venire 
or  tkeriS  facias  being  awarded  to  the  sheriffs  in  the  plural  number,  must  signify  the 
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Sheriffs  of  London,  and  the  Court  must  take  judicial  notice  that  there  is  but u  amend- 
one  sheriff  of  Oxfordshire.     Per  Cur,  Had  there  been  no  proper  venue  in  *^i®- 
the  body  of  the  declaration,  the  margin  must  have  been  resorted  to ;  but  in 
this  case  the  margin  must  be  rejected,  the  word  sheriffs  for  sheriff  is  amenda« 
ble,  and  here  the  venire  facias  is  returned  by  the  Sheriff  of  Oxfordshire. 

7.  Richards  v,  Simonds.  M.  T.  1762.  C.  P:  3  Wils.  40.  After  ver- 

It  was  moved,  after  a  verdict  for  the  plaintiff  at  the  assizes,  that  the  judg-  diet  forthe 
ment  might  be  arrested  upon  an  objection  that  the  4th  and  5th  counts  were  pl»»Dt>ff 
bad,  because  it  was  allecjfed  in  both  those  counts,  that  the  said  Charles  (the  de-  leM^th  t 
fendant)  sold,  &c.  to  the  said  Charles  (the  defendant;)  but  this  being  after  the4th and 
verdict,  the  Court  rejected  the  words  **  to  the  said  Charles"  in  both  the  5th  count* 
counts,  as  surplusage,  and  held  them  both  to  be  good  and  sensible,  and  refu-  JJ'*^'^®  ^^^i 
sed  even  to  grant  a  rule  to  show  cause.  JinTaflcff- 

ed  in  both  that  the  said  Charles  (the  defendant.)  sold,  i^c.  to  tlie  said  Charles  (the  defen  dant);  bat 
the  Court  rejected  the  words  *'  to  the  said  Charles*'  in  both  the  counts  as  surplusagre. 

8.  Hamon  V.  Lord  Jer3IYN.  E.  T.  1697.  C.  P.  1  Lord  Raym.  189. 
In  an  action  on  the  case  against  the  defendant  for  a  false  return,  the  plain-  But  afler 
tiff  declared  that  he  had  recovered  judgment  in  C.  P.  against  J.  S.;  and  that  J"^ff"J®"* 
he  had  sued  out  ^  fieri  facias  directed  to  the  sheriff  of  S.  which  had  been  de-  Jjon  can*" 
livered  to  him,  qui,  virtute  ejusdem  brevis^  et  pro  executione  inde  mandavit  to  not  be  a- 
the  defendant,  ad  tunc  capitali  seneschallo  libertatis  de  Duty,  qui^  virtute  mended  ia 
ejusdem  brevis,  levied  20/.  and  made  a  false  return,  &c.  On  not  guilty  pleaded,  substance, 
a  verdict  was  found  for  the  plaintiff.     A  motion  was  made  in  arrest  of  judg- 
ment, that  no  mandate  to  the  bailiff  was  stated,  it  being  only  alleged  that  the 
sheriff  commanded  him,  but  it  did  not  describe  what  to  do.     The  words  ^eri 
faceret  should  have  been  inserted ;  the  mandate  of  the  sheriff  being  in  effect 
the  foundation  of  the  action.     For  if  there  was  no  mandate,  the  defendant 
was  not  bound  to  execute  the  writ,  and  then  all  the  proceedings  afterwards 
could  not  affect  or  prejudice  him.     A  motion  was  made  for  leave  to  amend, 
the  error  being  within  the  statute  8  H.  6.     But  Per  Cur  We  must  deny  the 
amendment,  it  being  the  substantial  part  of  the  declaration.     And  it  has  never 
been  decided,  that  where  an  attorney  has  mistaken  a  deed  in  pleading,  or  the 
date  of  a  release,  that  this  has  been  amended  by  the  deed.     No  more  can  the 
amendment  be  granted  in  this  case.  pleadeS 

Sd.  With  reference  to  th^:  terms  on  which  amendments  in  the  decla-  |j^  oq'"," 

RATION  WILL  BE  GRANTED,    AND  PROCEEDINGS  INCIDENT  THERETO.  mending 

1.   Garret  v.  Foot.  T.  T.  1688.   K.  B.  Comb.  133.  S.  P.  Rex  v.  Dcke  op  his  decla- 

Grapton.  T.  T.  1686.  K.  B.  Comb.  58.  West  v.  West.  H.  T.  1608.  '»^»on» 

K.  B.  12  Mod.  442;  S.  C.  3  Salk.  275;  S.  C.  Holt.  559;  1  Ld.Raym.674.  "su,1>7 

On  an  amendment  after  pica  pleaded,  the  plaintiff  hath  an  election  either  give  anim- 

to  pay  costs  or  give  an  imparlance.      See  R.  M,  10  Geo.  2  reg,  2  b.  K,  B.;  parlance. 

Sty.  P,  R.  20;  i?.  31.  1654.  5,  13.  K.  B.;  R.  M.  1654.  s.  17  C.  P.  [  542  ] 

2,   Taylor  v.  Bramble.  M.  T.  1734.  C.  P.  Barnes.  6.  ^|,^  defeo- 

On  a  rule  to  show  cause  why  a  declaration  should  not  be  amended  on  giv-  dant  had 
ing  an  imparlance  :  upon  showing  cause  it  appeared  that  defendant  had  do-  demurred 
murred,  and  given  a  rule  to   join  in  demurrer  ;  the  Court  hold  that  the  plain-  ^^j^J^^jJ**'' 
tiff  could  not  amend  on  giving  an  imparlance,  but  was  bound  to  pay  costs.       andrnven 
ft  rule  to  join  in  demurrer,  it  was  holden  that  the  plaintiff*  could  amend  only  upon  payment  of  coets.* 
3.  Leehill  v.  Sir  Thomas  Reynell.  T.  T.  1732.  K.  B.  2  Stra.  950.  Place 

V.  TwiFORD.  M.  T.  1665.  K.  B.  2  Keb.  120. 

Per  Cur.     The  election  in  amending  to  pay  costs  or  give  an  imparlance, 
is  in  the  defendant,  and  not  in  the  plaintiff,  and  so  is  the  practice  of  C.  P.      r^^^  ^j^^ 

See  1  Keb.  175.  428;  2  id.  363;  1  Lit.  P.  Reg.  70.  475;   Com.  58.  Uon  to  ac- 

•  But  before  plea  there  are  no  costs  payable  upon  amending  the  declaration,  except  the  cept  costs 
costs  of  the  application,  and  the  plaintiff^  may  amend  his  declaration  in  matter  of /orm  af-  in  an  im- 
ter  a  general  issue  pleaded,  and  before  entry,  without  paying  costs  or  giving  an   impar-  parlanee 
lance.     The  rule  stated  in  the  margin  must,  therefore,  be  taken  with  reference  to  amand-  '®**J°®* 
ments  in  matters  of  substance.  ^c       * 

f  If  the  amendment  be  in  substance  after  a  special  nlea,  the  plaintiff  most  pay  coaU,  al-  defon- 
thoQgb  he  had  rathdr  give  an  imparlance.  Hulbck.  349  ;  3  Sirm.  890.     Ia  the  C.  P.  is  a  daDt.t 


976  AMENDMENT.— O/  the  Dedaratwn. 

Where  ihe  4.  Jaitcs  v.  Kirk.  H.  T.  1819.  K.  B.  1  Chh.  Rep.  246. 

plaintiff  The  plaintiff  havingr  declared  in  an  action  for  words,  aftenrards  discovered 

gave  no-  ^  ^jj^^  jjj^  statement  of  the  transaction  concerning  which  the  slander  was  alleged 
a)  for  the  ^^  have  been  spoken  would  render  him  liable  to  be  nonsuited  ;  and  being  too 
assizfis,  A  late  to  amend,  countermanded  notice  of  trial;  and  afterwards  obtained  at 
afterwards  chambers  a  judge's  order  to  amend,  upon  payment  of  costs,  and  giving  the 
^**"'ded'  defendant  an  imparlance.  Upon  motion  to  rescind  the  latter  part  of  the 
and  then  judge's  order,  it  was  holden,  that  as,  upon  the  introductory  matter  being  al- 
appliedfor  tercd,  the  defendant  might  possibly  be  able  to  justify,  or  at  all  events  materi- 
an  order  to  ^\\y  |q  j,lter  the  shape  of  his  defence,  the  Court  would  not  deprive  him  of  a 
rcuiV""  right  to  imparl. 

tion,which  order  was  obtained  on  the  terms   of  the  defendants  having  an  imparlance  till  the  next 
term,  the    Court  refused  to  rescind  so  much  of  the  order  as  related  to  the  imparlance. 

\  543  ]    5.  Atwood  and  others  v,  Rattexbury.  H.  T.  1821.  C.  P.  5  Moore.  209. 

Where  de-      A  rule  nisi  had  been  obtained  to  discharge  the  defendant  on  filing  common 

fendants     bail,  and  to  cancel  the  bail  bond.     It  appeared  that  the  plaintiffs  had  issued 

'"^ted"      ^  ^^^^  against  the  defendant  in  their  own  names,  and  had  filed  a  declaration  in 

anaffidavit  <he  affidavit  to  hold  to  bail  as  survivinsr  partners  of  J.  S.     The  Court  gave 

bj  plain-    their  opinion  against  the  plaintiff,    whereupon  the  counsel  {cr  the  plaintiff 

*'®' .".        moved  to  amend  the  writ  and  declaration  by  an  insertion  of  the  words  *'  sur- 

oarineraf   living  partners  of  J.  S.  deceased."     The  Court  however  refused  the  appli- 

bat  the  *    cation,  and  made  the  rule  absolute. — Rule  absolute.     iSee  Bing,  68.   206  ;  6 

writandde  T.  R.  363.* 

claration     ^\^^\^  individual  capacity,  the  variance  was  holden  fatal,  and  the  Court  would  not  permit 
were    in  r_      ji  »  r 


au 


,  meat  on  payment  of  costs. 


After  a-  6.  R.  M.  1736.  K.  B.  Ree.  2.  b. 

mendment      On  amending  the  declaration  after  plea  pleaded,  the  defendant  shall  be  a 
of  declara-  liberty  to  plead  de  novo,  and  have  two  days  for  that  purpose,  after  amend- 
£gj,j3m  gQ  ment  .made,  and  payment  of  costs.     See  R,  T,  5  S^  G  Geo,  2.  c.  6l. 
titled  to     7.  Anonymous.  M.  T.  1702.  K.  B.  2  Salk.  520.  S.  P.  Withers  v.  Baker. 
•*T**R^?  T.  1700.  K.  B.  11  Mod.  198.    Anonymous.  T.  T.  1798.  K.  B.  2  Salk. 

plead  "a  ^l^.  S.  P.  Barton  v.  Moore.  M.  T.  1798.  K.  B.  8.  T.  R.  87. 

novo.  It  is  the  settled  practice  of  the  Court,  if  the  plaintiff  moves  to  amend  his 

Andwhere  declaration  in  the  same  term,  the  defendant's  plea  is  filed  or  delivered,  the 
V^lTh**  plaintiff  need  not  given  a  new  rule  to  plead,  but  the  defendant  must  plead  in 
been  en-     ^  convenient  time. 

teredofihe  8.  Barpey  v.  Lord  Rodney.  M.  T.  1822.  K.  B.  2  Chit.  Rep.  322. 
**'ciid-  *  ^  ^^^^  ^^^  ^^^°  obtained  to  set  aside  the  judgment  in  this  case.  It  ap- 
roent,  it  is  appeared  that  the  plaintiff  had  delivered  a  declaration  ;  that  the  defendant 
sufficient  had  pleaded  thereto  ;  that  the  plaintiff  had  in  a  subsequent  term  amended  his 
without  a  declaration,  with  liberty  to  the  defendant  to  plead  de  novo,  but  that  no  fresh 
Thoueh  ''"^®  ^°  plead  had  been  given.  Per  Cur,  Where  the  declaration  is  amen- 
where  it  is  ^Jcd  •"  ihe  same  term  in  which  the  rule  to  plead  is  given,  a  fresh  rule  is 
amended  unnecessary;  but  where  the  declaration  is  amended  in  a  subsequent  term,  it 
in  *  ^f™   must  invariably  be  given.— Rule  absolute.     See  Salk,   517-18;  8  T.  R.  78. 

quenTto     '9.  Blunt  v.  Mottis.  T.  T.  1771.  C.  P.  Blac.  2.  785.  S.  P.  Barton  v. 
that  in  Moore.  M.  T.  1798.  K.  B.  8  T.  R.  87. 

which  a  Tj,g  declaration  was  delivered  on  the  3d  nf  June,  with  notice  to  plead  in 
plead  has  ^^^^  days:  on  the  7th  of  June  the  defendant  demurred  ;  on  the  11th  of  June 
beengivcn  the  plaintiff  took  out  a  summons  for  leave  to  amend  his  declaration  ;  on  the 
a  fresh       12th  of  June,  a  judge's  order  was  obtained  for  that  purpose,  on  payment  of 

necessary.  '"^^  ^^^^  before  the  declaration  is   nctuallv  entered,  tho  plaintiff  may  imend  it,  paying 

[^AA  I  *  co^*"  o'  givinff  an  iinpnrlance  at  his  own  election,  by  order  of  a  judjjeof  the  court,  or  pro- 
J  thonotary,  and  even  after  it  is  entered  ;  if  the  amendment  be  but  n  small  matter,  that  doth 
So  in  the  not  deface  the  roll,  it  is  amendable  before  issue  or  demurrer  entered  by  a  rule  of  court  up- 
C.  P.  on  on  payment  of  costs,  and  liberty  to  plead  de  novo.  R.  M.  16G4.  s.  17.  C.  P. 
amending  *  As  to  the  principal  point  decided  in  6  T.  R.  3G3.  see  1  B  A  29.  where  it  was  held 
a  declara^  that  under  a  declaration  cuntaininir  only  one  set  of  counts  charginf  the  defendant  in  his 
tion  the  own  right,  the  plaintiff  might  recover  one  demand  from  the  delendant  individually,  ^Dd 
defendant  another  due  from  him  as  a  surviving  partner.  But  where  a  party  sues  as  a  surviving  part- 
is entitled  ner,  he  must  be  described  as  such  m  the  declaration.    A  B.  &A.  474. 
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Costii,  which  vrere  paid;  and  the  same  evening  the  plainttfT  demanded  a  plea  in  afl  cMes 
the  next  day,  or  judgment;  on  the  13lh  of  June  judgment  was  signed  by  dc-J?*  "•^ 
fault;  the  same  day  the  defendant  moved  to  pay  money  into  court,  and  took     , '  !^*^' 
out  a  summons  for  a  week's  time  to  plead;  on  the  *24th  of  June  he  pa  d  money  ple^d 
into  Court,  and  pleaded  the  general  issue;  the  prothonotaries  and  secondaries  iiut  an  a 
reported,  that  upon  amending  the  declaration,  a  new  four  days  rule  to  plead  mendment 
was  necessary.     Judgment  set  aside  with  costs,  on  de/endant  consenting  to  <**"  **'®  P****^ 
take  short  notice  of  trial.  See  1  Lill.  Prao.  Reg.  475;  I  Tidd.  48'2.8;  6th  ed.  *»«;«^«cla 
10.  WooDROFFE  V.  Watson,  M.  T.  18 1 5,  C.  P.  6  Taunt.  400.  not  "ec^^ 

The  plaintifT  had  obtained   leave  to  amend  on  payment  of  costs,  without  rilj  entitle 
any  stipulation  being  expressed  as  to  the  defendant  s  pleading  de  novo.   A  rule  the  plaintifT 
nisi  Was  obtained  to  set  aside  a  verdict  which  had  been  entered  for  the  plain- *<*  p\€*d  d« 
tiffs,  in  consequence  of  the  non-appearance  of  the  defendant,  who  relying  on  "°J'*'»  *J** 
his  right  to  plead  denovOj  had  not  appeared.      Per  Cur,    The  liberty  to  P^^a*!  hL defence 
de  novo  is  not  a  matter  of  course  consequent  on    every  amendment.     It  is  to  the  ac 
only  a  matter  of  right  where  the  nature  of  the   defence  is  x^hanged.     But  as  tion  matt 
the  plaintiff  never  re-delivered  the  issue  after  making  the  amendment^  the  role  1'^  altered. 
must  be  made  absolute. — Rule  absolute.  Where  a 

11.  Williams  v:  Pratt,  T.  T.  1822,  K.  B.  5  B.  Sc  A.  896.  neniiit  baa 
The  plaintiff  had  been  nonsuited  at  nisiprifis  on  the  ground  of  ^  variance  been  enter 

between  the  contract  set  out  in  the  declaration,  and  that  proved  in  evidence.  •^.^  *•*•• 
Motion  was  made  to  set  aside  the  nonsuit;  and  the  Court  granted  a  rule  ***8*fh^'!fronnd 
for  a  new  trial,  with  leave  to  amend  the  declaration  on  payment  of  costs.    On  of  variance 
the  rule  being  opposed.     Per  Cur,  The  plaintiff  may  amend  his  declaration  between 
generally,  and  is  not  confined  to  the  particular  error  in  question,  af\er  which  iheconinet 
the  defendant  has  it  in  his   power  cither  to  plead  de  novo,  or  demur  to  the  de-***  ®'"J  ■■** 
claration,  as  he  may  be  advised. — Rule  absolute.     See  4  M.  &   S.  470;  2  f|JJ^al*aa 
Chit.  Rep.  28;  ante,  538.  a„,od  '    . 

ment  of  the  declaration  generally  was  allowed,  and  a  new  trial  granted   upon  payment  of  coets,  with 
liberty  to  defendant  to  plead  de  novo  or  demur. 

12,  Halhead  v.  Abrahams,  T.  T.  1810,  C.  P.  3  Taunt.  81.  n*  ^iJT  er 
In  an  action  6n  a  replevin  bond  which  was  undefended,  a  nonsuit  had  been  „,^ej^|f|[ 

entered  in  consequence  of  a  fatal  variance:  three  duzen  of  chairs  being  men- QmQQfjni^Bl 
tioned  in  the  bond,  and  four  in  the  declaration.  Bayley,  J.  at  nm  prius,  and  granted 
said,  that  if  he  had  been  a  judge  of  the  court  where  the  action  was  brought,*  a  new  trial, 
he  would  have  amended  the  declaration  pro  tanio  at  the  time  of  the  trial,  A  *^.®'-^  "*" 
motion  was  made  to  amend  and  set  aside  the  nonsuit.  Per  Cur,  Let  the  rule  ""p'-nl/iu 
be  made  absolute  upon  payment  of  costs!  occasioned  by  the  amendment,  viz  annndefea 
the  same  costs  as  if  it  had  been  amended  before  the  trial  of  the  cause  by  ded  aetioa 
summons  to  attend  before  a  judge  in  London.     Hule  absolute.  Bte*  on  a  re 

(F)  Of  the  particulars  of  demand.  pleviaboad 

If  the  particulars  delivered  under  a  judge's  order  be  not  sufficiently  ex- 
plicit, the  party  to  whom  they  are  delivered  may  take  out  a  summons  and  L  ^^^  J 
obtain  an  order  for  further  particulars;  and  if,  on  the  other  hand,  they  are  io« 
correct,  or  not  sufficiently  comprehensive,  the  party  delivering  them  may  have 
a  summons  and  order  to  amend.  Vide  post,  tit.  Particulars  of  Demand;  and 
see  1  Campb.  69.  n.;  2  Taunt.  224;  4  Taunt.  I89j  1  Stark.  224. 

(G)  Op  the  plea  J 

(a)  In  ahaiemeni, — Vide  ante,  p.  61. 

(6)  In  bar, 

*  By  1  Geo.  4.  c.  65.  $  5,  6.  a  judge  on  the  circuit  may  new  order  tn  afnendmentp  whe- 
ther be  be  the  judge  of  the  court  in  which  {he  record  wns  made  up,  or  not. 

i  Aa  a  general  rale  it  may  be  stated  that  when  ninendmente  are  made  at  the  trial.  It  is 
w  hoot  payment  of.eosta;  in  eiher  cases  we  have  seen  that  it  is  usually  imposed.  See  2 
Barr.  766;  1  Snik.  47.  517;  8  id.  81;  1  Wils.  7,  76,  225. 

t  Whilst  pleas  are  in  paper  they  are  amendable  at  common  law  by  leave  of  the  Cooft. 
apon  payment  of  costs;  end  they  may  be  amended  at  Any  time  as  to  defeets,  which  in  the 
opinion  of  the  Court  hoTe  originated  in  the  misprision  of  the  clerks.  8  H.  6.  c.  12.  The 
following  defects  are  also  aided  aAer  verdict  by  the  statute  of  jeofails,  and  after  judgment 
br  confession  or  default,  by  4  8c  5  A.  e.  16.  §  2.  Mispleading,  lack  of  colonr,  irtsofficient 
VOL.  I.  48 
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«8-  AMENDM^ENT.— ^  tkt  Dedarulumr- 

The  defend  I.  JoRDAN  v.  TiWELLs,  M.  T.  17^22,  K.  B.  Ca.  Temp.  Hard.  171.  S.  f^ 
•ni  will  iioi  Bludwick  v.  Osborne,  T.  T.  1741,  C.  P.  Barnes,  19. 

be  permit  j^^  ^^  action  of  debt  on  an  indenture  of  lease,  the  defendant  pleaded,  thai 
mend  his  ^^^^^  making  the  lease,  and  before  any  rent  became  due  ard  payable,  one  K. 
plea  after  B.  having  a  prior  and  better  right  and  title  to  the  premises  by  due  procesa 
the  plaintiffand  course  of  law,  expelled  and  evicted  the  defendant.  Demurrer  assigaiog 
httf  Inst  a  fQp  cause  that  the  defendant  in  his  plea  had  not  set  forth  what  right  or  title 
linL  ii^^  g^^^  ]^   J)    ^gj  (Q  j}^^  premises.     Joinder   in  demurrer;,  but  soon  after 

the  cause  was  set  down  for  argument,  the  counsel  for  the  defendant  moved  to 
amend  the  plen.     The  motion  was  opposed^  and  it  was  insisted  that  the  ap- 
plication was  now  too  late,  the   plaintiff  having  been   delayed  of  his  trial 
during  the  last  assizes,  and  the  cause  being  now  in  the  paper.     Sed  per  Cvr. 
t    ici^  -|  ^^^  great  objection  to  this  motion  is  that  the  plaintiff  has  lost  his  trial;  aod 
I-  ^^^   I  if  this  npplicntion  be  granted,  it  will  be  a  certain  method  of  obtaining  delay. 
Amendments  have  sometimes  been  allowed  even  after  the  cause  has  beea 
carried  down  to  trial,  but  all  amendments  permitted  after  the  cause  is  so  far 
advanced  have  been  on  the  motion  of  the  plaintiff.     The   proposed  amend* 
R     .  ment  must  be  .refused. 

afteri^T^^-  Hatton  v.  Walker,  M.  T.  17^29,  K.  B.  2  Stra.  846.  S.  P.  Carpenter?. 
der  ID  de  Davis,  H.  T.  1738,  K.  B.  And.  305.  Murry  v.  Bowen,  E.  T,  1760,  C. 
iMrfer,,  P.  Barnes,  21.  Lacy  v.  Barry.  E  T.  1750,  C.  P.  Barnes,  20. 

The  defendant  concluded  his  plea  with  "  wherefore  ho  prays  judgment," 
inetead  of  if  the  plaintiff  ought  not  to  maintain  his  action."  After  demurrer 
Or  after  e«**^"^  joinder,  an  application  was  made  for  leave  to  amend  by  the  draft,  under 
ecQiioiiBod^^^  counsePs  hand,  which  was  objected  to,  on  the  ground  that  (he  intent  of 
a  writ  of  in  requiring  mis.takes  in  point  of  form  to  be  shown  for  cause  of  demiKrer,  was 
qairy,on  to  give  the  party- an  opportunity  to  amend  before  he  proceeded  any  further; 
pajToieot  ofijQt  if  after  notice  of  his  fault  he  would  proceed  to  join  in  demurrer,  be  vaa 
^^*[  ?^  not  entitled  to  the  favour  of  amending,  and  the  Court  were  strongly  inclined 
^f]  gpl^a  to  against  granting  the  permission;  but  after  argument,  they  conceded  it.  See 
be  amend-  2  Tidd.  742.  6th  ed. 

ed«nd-4b«  5    Broadbent  v.  Wilkes,  E.  T.  IT40,  C.  P.  Parries,  15, 

damagea  Defendant  mistook  a  fact,  and  set  out  a  custom  incorrectly;  he  oppIFedto- 

foond  by  ^  judge  for  leave  to  amend,  but  plaintiff  not  consenting,  the  judge  made  nt> 
tiontobe  ^^^^^'  Plaintiff  signed  judgment;  and  before  inquiry  executed,  defendant 
brought  io  ga^e  notice  of  motion.  Defence  was  made  an  the  inquiry.  Per  Cur.  Lei 
toeoort;      the  judgment  and  inquiry  be  set  aside;  and  let  the  pica  be  amended  on  paj 

Or  adding  a  ment  of  costs,  on  defendant's  bringing  the  15/.  damages  found  by  tbe  inquiet* 
new  debt     t^^^  j^jq  ^^^^^ 

]^^uad^  ^-  Tyrrell  v.  Meen,  H.  T.  1756,  C.  P.  Barnes,  25. 

wUtravit.       ^"  *  f"^®  *^  show  cause  why  defendant's  special  plea  of  pUne  adininislrih 
And  where  vif  should  not  be  amended  by  adding  a  debt  due  from  the  intestate,  tho  Courf 
the  defend  made  the  rule  absolute  upon  payment  of  costs. 
ant  in  ifM  q    Waters  v.  Bowell,  T.  T.  17-18,  K.  B.  I  Wils.  223. 

ed^  pleM  Trespass:  the  defendant  pleaded  two  pleas  in  Hilary  term,  and  io  Trinity 
ir«  Hilary  ^^c^^  ^^®r  issue  joined,  obtained  a  rule  to  show  cause  why  fie  should  oof 
term,  and  have  time  to  amend  and  add  a  third  plea.  Upon  showing  cause  it  was  oIk 
in  Trinity  jected  that  t^e  third  plea  could  not  be  added,  because  it  was  now  two  terms 
term  after  since  the  defendant  had  pleaded,  and  it  was  compared  to  the  practice  of  the 
"""leT  ^*^"rt  not  to  give  a  plaintiff  leave  to  add  a  count  after  two  terms.  Sed  fw' 
•how  cause  ^"'''  '^^^  ''"'®  must  he  absolute  upon  paying  costs  j  for  4here  is  no  lioie 
wh\  he  limited  for  applications  ro  the  Court  to  plead  several  pleas;  the  reason  whj 
•honld  not  pleading,  or  jeofail  or  other  dfifaolt  or  negligence  of  the  parties,  their  cottntelion,  orittor- 
hiive  leave  neys;  32  H.  8.  c.  80;  lack  of  nvermeni  of  any.  life  po  as  the  person  be  proved  to  bsalitt; 
to  amend  21  Jac.  1.  c.  18;  want  of  profert.  or  mistaking  ihe  chrisii^n  name  er  sqrname  of  eitM 
and  to  add  party,  sums,  day,  monib,  oc  year,  in-  any  pleading,  being  right  in  «oy  writ,  plaioi-rolK •' 
a  third  plea  record  preceding,  or  in  the  aaroe  roll  or  record  Wherein  the  sane  is  commiuad*  to  wbica 
the  rale  the  other  party  might  have  demurred  and  have  shown  the  same  far  canse;.  wantef  iht  aV' 
was  made  ment  of  hoc  paratua  €»t  verfieare,  or  of  Hoc  paratua  vrjicare  per  reco^um\or(»tf^ 
atMolotc  op  alleging  prott/  patetper  recordum^  or  any  other  matters  of  tbe  like  Batare,  not  being  agiiait 
•apajmaBt  the  right  of  the  matter  of  the  aoit,  nor  whereby  the  tssae  or  trial  are  altered.  16  &  IT2.C-9. 
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"li ^plaint iflf  is  not  allowed  to  apply  for  leave  to  odd  a  count,  within  two  terms    [  547  '] 
*is,  because  he  is  obliged  to  declare  within  two  terms,  otherwise  he  would  be  of  costs. 
out  of  court,  and   a  new  count  is  considered  as  a  new  declaration;  but  the  ^^^  plea  of 
-plaintiff's  being  refused  aflcr  two  terms  to  add  a  count,  is  not  under  such  dif-^  former 
ficttlty  as  the  defendant  would  be  if  he  were  refused  to  add  a  plea  aflcr  two  recovered  a 
terms,  for  the  former  may  have  a  new  action.  gainst  an 

6.  Strutt  v.  Woodward,  ExecuTRfx,  E.  T.  M89.  K.  B.  I  H.  B.  238,      executor 

In  an  action  for  money  had  and  received  by   the  defendant's  testator,  the****®*  "  *®^* 
defendant  pleaded  that  C.  S.  in  K.   T.  had  recovered  judgment  against  her*"™.*'l'*" 
«B  executrix  for  6/.  and  plene  adniinistravil  prctltr  dOs.  which  were  not  suffi-  menrw^« 
'cieot  to  satisfy  the  outstanding  judgment.      After  judgment  of  assets  quando  ihe  Court 
-ticeiderent^  a  rale  was  obtained  to  show  cause  why  the  defendant  should  not  will  permit 
have  leave  to  amend  the  record  by  inserting  in  her  plea,  204/.  instead  of  6f  il*e  record 
Affidavits  ofC.  S.  having  been  filed,  and  of  the  defendant  her  present  atlor- J?  ^*  ""••* 
ney,  stating,  that  the  former  judgment  was  in  fact  for  193/.  \5a.  and  6/.  costs;  ^jj'oai,)^ 
tkat  by  mere  mistake  of  the  defendants  former  attorney,  the  amount  of  *the  #(|^a^  tua 
-damages  recovered  was  omitted  in  the  plea.     Ptr  Cur.      We  doubt  the  pro-  penal  ac 
priety  of  the  amendment;  but  as  the  justice  of  the  case  is  in  favour  of  the  lion  not  a 
defendant,  she  may  amend  the  plea,  and  the  plaintiff  may  reply  perfrawUmy  ifmend^jjle* 
he  tliioks  proper  ^"°  ^V^"  * 

7.  Anox.  H.  T.  1659.  C.  P.  Barnes.  15.  h,,  hcen 

Per  Cur.  In  an  action  on  a  penal  statute,  deftmdant  cannot  plead  double;  granted  .the 
-this  case  is  not  within  the  statute  for  the  amendment  of  the  l«w.  Court  will 

8.  Parker  v.  Ansell.  T.  T.  1773.  C.  P.  2  BIhc.  920.  ««»  *"o«^ 

A  new  trial  was  obtained  in  a  cause   wherein  a  general  verdict  had*been  *"  •"J«rfa 
Ibuad  for  the  defendant,  though  he  had  given  no  evidence  on  two  or  three  ^*|^j"^^^^ 
pleas,  upon  which  issues  had  been  taken,  and  though  the  plaintiff  had  given  sofne  oftho 
eTideece  to  disprove  them.     The  defendant   then  applied   to  the  Court  for  pleas  ; 
-leave  to  amend  by  striking  out  those  pleas;  but  Per  Cnr.  We  are  of  opinion  li«t  the 
that  the  motion  is  not  only  unprecedented,  but 'ill  founded;  the  intent  of  newP'^?*  '"  ^" 
(rials  is  to  submit  the  same  question  to  the  consideration  of  another  jury,  but  "J^JlJ^'Ji^j*^ 
4his  would  be  to  vary  the  questions,  and  perhaps  in  the  very  point  on  which  ji^^j  ^  „^ 
iiie  plainlf IT  chiefly  relies. — Motion  refused.  trial  grant 

9.  Storer  v.  Gordon.  E.  T.  1815.  2  Chit.  Rep.  27.  ed  on  pay 
A  rule  nm  had  been   obtained  to  amend  the    pleas  in  this  action  after  a  i»ent  of 

verdict  had  been  found  for  the  plaintiffs.     Per  Cur,  These  amendments  are  ****•• 
always  permitted  to  further  the  justice  of  the  case.     The  rule  msy  be  made 
absolute  upon  payment  of  costs;  but  it  must  certainly  be  accompanied  with  a    [  ^^^  1 
new  trial.--.Rule  absolute.     See  1  Burr.  316.  321;  7  T.  R.I32.  699. 

10.  Staple  v.  Heyden.  M.  T.  1702.  K.  B.  6  Mod.  2.  ^"  ■'n®"^ 
Per  Cur,    Upon  the  amendment  of  a  plea  in  paper  there  must  be  costs.  ^^^^  jf,^* 

Vide  1  HuUock.  340.  2d  edit.  payable. 

(e)  Puts  darrien  conlinuance.  Wbers  tb« 

1.  WiLLeuGHBYT.  WiLKiNs.  E   T.  1805.  K.  B.  2  Smith.  396:  defendant 

The  declaration  in  this  case  was  on  an  award  for  the  payment  of  money;  pl»*^«<J  bw 
it  was  delivered  on  the  4th  of  May.  The  defendant  pleaded  payment  »8jo  ^"^^j^*|*  ^ 
one  breach,  and  another  plea  as  to  the  residue.  On  the  15th  of  June  a  dis-^y  p^^^  J^ 
'  iringaa  jwaloram  issued,  and  every  step  was  taken  necessary  for  ^oin;;  to  rier  eon^'n 
trial;  and^  late  in  the  evening  of  Saturday  before  the  trial,  which  would  uance  bot 
be  on  Monday,  notice  was  given  of  a  plea  filed  p1*M  darrein  continuance, »"  f»5'  *^^ 
▼iz.  that  the  defendant  obtained  his  certificate,  which,  in  point  of  fact,  wes  *^"'*'^"" 


hMJ 
obtained  on  the  13th  of  May.     The   affidavit  of  the  truth  of  the  plea  ^^^  elapaed  and 

sworn  on  the  14th  day  of  June  and  not  earlier.      The  venire  was  returnable  the  plain iiC 

in  eight  days  of  the  Holy  Trinity,  and  amotion  was  made  to  set  aside  the  had  gone  to 

plea  for  irregularity,  or  to  show  cause  why  it  should  not  be  pleaded  as  of  the  trial  wiih 

'  day  it  was  actually  piit  in  and  filed,  on  the  ground  that  there  was  no  such  last  ?■*  i*^*^-* 

continuance  as  the  plea  referred  to,  but  that  a  previous  continuance  had  JI^jj^^^b*^ 

elapsed,  viz.  the  morrow  of  the  Holy  Trinity,  on  the  'i7th  day  of  Mav,  be-  i^^ed  to  a 

tween.the  time  of  the  certificate  bein^  obtained  and  the  plea  being  filed;  and  mend  and 

that  it  was  consequently  irregular;  that  in  point  of  fact  a  continuance  had  plead  it 
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nunc  pr0  happened  on  the  third  day  of  JuDe,  so  that  the  allegation  of  the  last  eontinii* 
tunc  npoD  Qi^^Q  j^  ([^Q  ple,^  yff^^  faLse;  and  if  it  was  stated  according  to  the  truth,  whea 
P^y/"P^^  ^  ^^®  P^^^  ^^^  filed,  there  would  appear  a  contradiction  in  terms  upon  the  (ace 
tween  ihe  of  the  record.  Ptir  Cur.  Tlie  case  of  Lovell  v.  Eastaff,  3  T.  R.  654.  goes 
iMt  coniioa  a  great  way  to  show  that  the  whole  of  what  has  been  done  by  the  defendant 
aoce  &  the  is  regular.  Unless  the  defendant  has  the  means  of  pleading  his  certificate  in 
time  orfil  iiiig  i^ny^  [^^  jg  remediless,  ahhough  it  is  a  just  and  fair  plea  which  is  given 
ing  the  him  by  statute;  and  if  the  application  were  to  plead  it  nunc  pro  time,  we 
After  isiue  sljould  certainly  allow  it.  The  question  is  reduced  merely  to  a  question  of 
notice  of  costs;  therefore  let  this  plea  stand  as  if  it  had  been  filed,  in  due  time,  and 
trial,  and  let  the  plaintiff  have  the  costs  between  that  time,  and  the  time  when  it  was 
potting  off  f^ied^  (h^t  ig^  between  the  3d  day  of  June  and  the  16th  of  the  same  month. — 
the  trial  an  {^„,g  discharged.  See  Com.  Dig.  til.  Pleader  B.;  2  Wils.  358;  5  G.  S.  c. 
qae*ot  urm  30;  Bac  Ab.  Pleas.  2  Yelv.  184;  Freem.  252.  Bui.  N,  P.  409. 
the  Court  '  2.  LiNDo  V.  SiMPsoN.  T.  T.  1805.  K.  B.  2  Smith  659. 

allowed  ao  In  this  action  issue  was  joined  in  Hilary  term,  and  notice  of  trial  was 
amendment  given  for  the  sittings  afcer  that  term.  The  trial  was  put  off  antil  Easter 
of  a  pleaofj^j.jjj^  on  account  of  the  absence  of  a  material  witness  in  the  West  Indies. 
vuis^dar/  ^^  the  affidavit  for  this  purpose  there  wa^  no  intimation  that  the  defendaat 
en  canHnu^^s  delaying  the  trial  in  order  to  obtain  his  certificate.  The  commissioQ 
ance,  with  against  the  defendant  issiiued  on  the  4th  of  December;  the  certificate  was 
oot  permit  signed  in  February,  1 805, .and  allowed  on  the  2Bth  day  of  February,  1805, 
ting  the  '£1^^  Court  afterwards  admitted  the  defendant  to  plead  this  puis  darrien  conlin- 
ihe"Dlaintifr*^^^^'  ^  ^"^^  ^^^  ^^^  obtained  to  show  cause  why  the  defendant  should  not 
mighi  difl  &nnend  his  pleadings  by  stating  the  particulars  of  his  bankruptcy  in  his  second 
oontinoe  plea.  Ptr  Cur.  The  defendant  does  not  want  to  plead  bankruptcy  anew, 
wiihoowi  but  to  plead  it  correctly.  The  counsel  for  the  plaintiff  then  requested  that  the 
eosu,  bat  plaintiflT should  have  liberty  to  di'scontinue  his  action  without  costs.  Per  Cur. 
tha^thA^  As  to  discontinumg  without  costs,  there  is  not  enough  to  show  that  you  are  en- 
defendant  ^'^1®^  to  that  indulgence  at  present.  You  should  come  with  that  motion  here- 
■hoald  takeftftcf.  The  terms  of  the  present  rule  are,  that  if  the  plaintiff  should  choose 
■hort  notice  to  go  to  trial,  the  notice  of  trial  should  be  continued  the  same  as  before,  and 
of  trial.       the  defendant  should  take  short  notice  of  trial. — Rule  absolute.     See  9  Wik. 

[  ^49  ]  139.  6  East.  413.  Co.  B.  Laws,  636. 
A  replug  (H)  Of  the  Replication. 

pTea  of  pie  ^  '^w*  ^^""^  ^^  England  v.  Eorrice.  M.  T  1734.  K.  B.  2  Stra.  1002. 
ne  admin  To  a  plea  of  several  specialties  outstanding  in  an  action  on  a  simple  con- 
iitravit,  it  tract  against  an  executor,  the  plaintiSs  replied  assets  uttra,  which  was  foond 
not  amenda  for  them,  but  the  verdict  was  afterwards  set  aside.  A  motion  was  made  Ibr 
**^®  •^' *  leave  to  alter  I  he  replication,  and  reply  frand;  and  3  Lev.  361.  was  cited; 
theieon  ^^^  ^^^  Court  said,  there  must  have  been  some  consent  given  in  that  case, 
ha«  been  ®'^®  '^  would  be  an  authority  for  withdrawing  all  vicious  pleadings  at  any  time; 
set  aside,  and  here  it  might  be  dangerous,  because  the  defendant  on  the  former  issue 
A  replica  might  have  paid  away  assets,  knowing  that  the  replication  could  not  be  a  bar. 
tioo  to  a      The  amendment  was  denied. 

riatafe  of  ^'  ^^^^att  v.  Jones.  M.  T.  1743.  K.  B.  2  Stra  734;  S.  C.  not  S.  P.  2  Ld. 
limiiationa  Raym.  1441.  S.  P.  Cooper  v.  Younger,  H.  T.  1732;  C.  P.  Barnes.  3. 
ma/  be  a  In  an  action  on  a  bill  of  exchange  the  defendant  pleaded  that  the  bill  was 
mended tf  first  exhibited  23  Oct.  12  Geo.  I.  and  that  he  had  not  promised  within  six 
**'f*"3j  y®**"®  ^®^^f®  *hc  ®*^*^j*»ng  of  ^he  plaintiff's  bill;  te  which  the  plaintiff  repli- 
iwcoo'bia  ^^'  ^^^^  ^^®  action  first  commenced  28th  November,  31  Geo.  1.  and  thitf  the 
ancea.  "^^  defendant  promised  within  six  years  before  that  time;  to  which  the  defendanl 
ThepUia  demurred.  Plaintiff  moved  to  amend  the  replication  by  setting  out  the  writ, 
tifToMy  a  and  addini;  tho  continuances.  The  amendment  was  opposed  on  the  authority 
mend  by  Halles  v.  Hall,  C.  P.  E.  T.  1 1  Geo.  1.  Sed  per  Cur.  The  authorities  of 
withdraw    ©ur  own  court  warrant    it.       J-et  the  replicaiion  be  amended  on  payment  of 

IXiionT  ^^•'^-     ^®®  ^^^^'  ^^^'  ^"  '''•  '^'''^»    *  ^^'■^   ^^^5  ^^""^  ^"^-  ^'^^• 
repljFiMg  de  ^-  Aloer  v.  Chip.  H.  T.  17.S9,  K.  B.  2  Burr.  756. 

novo,  Tbis  was  on  motion  to  show  cause  why  the  plaintiff  shouhl  not  be  at  liberty 
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lo  withdraw  his  replication  and  reply  de  novo.  The  application  was  opposed  [  550  ] 
OD  the  ground  that  six  terms  had  elapsed;  but  it  was  answered  that  in  many  *  !«?•«  of 
cases  amendments  had  been  made  after  a  much  longer  time. — Rule  absolute,  ■^▼^nl 

4.  TouRviLLB  V.  Pennt,  M.  T.  1754,  C.  P.  Say.  172.  OrTfter  i« 

It  was  moved  in  Michaelmas  term,  aAer  issue  joined,  for  leave  to  withdraw  gQe  joined: 
a  replication,  which  was  of  Easter  term  preceding,  and  to  reply  anew.     ItOrtho 
^aa  granted,  and  Per  Cur,     There  is  a  wide  diHference  between  this  and  c^Q*^  entar 
adding  a  new  count  after  two  terms.  Adding  a  new  count  is  for  a  new  cause  •**  "^  ***5" 
of  action;  but  a  new  replication  is  in  the  nature  of  an  amendment,  respect- ^^^^^  ^  ^^ 
ing  which  there  is  no  time  limited.  manet  for 

5,  C<{rB  V.  Marshall,  £.  T.  1755,   C.  P.   Say.  S85.     S.  P.   Palmkr  v.  defect  of  ja 

Richard,  H.  T.  1661,  K.  B.T.  Raym.  64.  rom. 

Issue  was  joined  upon  the  replication,  and  the  cause  entered  at  the  assizes,  ^^^  V^^'^'lr 
and  made  a  remanei  for  delect  of  jurors.     Leave   was  afterwards  given  ^^  L^'^keTn 
amend  the  replication.  nonsoiied 

6.    Hutchinson  v.  Bricb,  H.  T.  177 1,  K.  B.  5  Burr.  Q692.  opon  a  a«n 

The  Court  refused  to  set  aside  a  nonsuit  voluntarily  suffered  by  the  plaintifT,  oral  repliea 
and  to  give  him  lea  re  to  reply  de  novo;  when  he  had  replied  **  that  the  cause  ^j**"  ****' 
of  action  arose  within  six  years,"  which  he  had  been  unable  to  prove.     Had  ^cti^n"*^ 
he  succeeded  in  the  application,  he  would  have   replied  <Mhat  the  writ  ofroao  wiihta 
hUilal  issued  within  the  six  years."     But  the  Court  said  that  that  would  make  six  years, 
an  entire  new  question,  which  the  plaintiff  had  before  pretermitted,  and  hadiheCoaitre 
put  the  issue  upon  quite  another  footing.     Vido  Robinson  v.  Ralev,   1   Burr,  f^^fl '«  •«* 
321  to  S-i-iJ;  and  also  Alder  v.  Chip.  2  id.  p.  7136.  '  ••»<>«  ?^«  _ 

7.  CooKE  V.  BoRKB,  T.  T.  1813,  C.  P.  5  Taunt,  164,  ro°gWethe 

n^In  an  action  of  debt  upon  a  judgment  the  defendant   pleaded,  1 .  JVal  i^fl  p\ti\ni\f[ 
record;  2,  Payment  and  satisfaction,*  3.  JV»/  debet.     The  plaintiff  in  his  rtf- leave  to  re 
plication,  iiUer  alia,  took  no  notice  of  the  second  plea.     The  defendant  tfd-  ply  denovo 
ded  a  similiter  after  the  second  plea,  without  previously  traversing  the  satis^  ****.*  ^*J? 
ISictioR.     After  a  verdict  for  the  plaintiff  upon  the  plea  of  satisfaction,  a  rule  ^"'i^q^j 
Htti  had  been  obtained  in  arrest  of  judgment;  a  C')unter  rule  hsd  also  been  within  aU 
obtained  by  the  plaintiff  to  nmend.     Per  Car.     Although  a  replication  to  theyeara. 
second  plea  has  be«n  erroneously  omitted  by  the  plaintiff,  yet  the  substance  A  traverae 
of  the  plea,  viz.  the  question  of  payment,  must  hav<)  been  tried  on  the  issue  <^^^  pWaf 
of  nil  debet.     The  amendsient  is  therefore  reasonable  and  proper.     Let  the^  verdict 
rule  to  amend  be  made  absolute  upon  payment  of  costs,  and  the  rule  in  arrest  piajQiiif 
of  judgment  discharged  upon  payment  of  costs.     See  1  N.  R.  29;  S  Saund.  waa  al 
519,  n;  Cowp.  407.  lowed  to 

8.  Solomons  v.  Lto:^,  E.  T.  1801,  K.  B.  I  East,  369.  be  inacrted 

In  this  case  there  was  a  special  demurrer,  a.ssigniog  for  cause  that  the*"  .  ^  ''^P'* 
plaintiff  had  concluded  his  replication  to  the  country,  although   the  plea  ^^  paymeaf  of 
which  such  replication  was  made  was  founded  upon  matter  of  record,  and  coau. 
could  only  be  tried  by  the  production  or  non-production  of  the  record  therein  But  a  repli 
mentione-J,  &c.     The  Court  proposed  to  the  plaintiff  to  amend,  as  the  mis-  caiion  lo  a 
take  which  he  had  committed  prevented  the  merits  of  the  case  being  entered'^*™  P'*"' 
into.     The  plaintiff  then  prayed  to  am^nd  without  payment  of  costs,  suggest-  pg^^j^^j 
ing  that  this  wns'a  sham  plea  filed  by  the  defendant.     The  defendant  admit-  (^  (,e  Amen 
(ing  this  suggestion  to  be  correct,  )hc  Court  gave  the  plaintiff  a  rule  absolute  ded  withoac 
to  amend  without  payment  of  cqsi;s.     See  Salk.  515.  paymoni  of 

(I)    O.'    WOTICE    OF    SET-OFF.  I     ^^^    J 

I.  Carpenter,  executor,  v.  Jotnes,  T.  T.  1731,  C.  P.  Prac,  Reg.21.  S. 

P.  An'o.v,  H.  T.  1733,  C.  P.  Barnes,  294.* 
The  defendant  had  given  notice  that  at  the  trial  he  would  give  a  promissory  Notice  of 
note  in  evidence  against  tho  plnintiff'd  demand;  hut  finding   his   notice*  defi- set-ofl  ia 
cient,  moved  f >r  leave  to  amend  the  notice,  hot  the  motion  was  refused.  not  amend 

*  Dat  thia  amendment  may  in  effect  be  accnmpIUhed,  .nlthoagli  the  above  ca.4^ahoaId  be  *    *' 
recognized  as  law,  by  withdrawing  the  plea  e^fthe  general  iaaae,  and  pleading  it  again  with 
a  new  notice  of  aet-of!'.     I  T.  R.  ttSS, 
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2.  Eddingtox  v.  Wilcox,  1738,  K.  B.  And.  208, 
UnieM  it  be      On  m  motion  to  amend  a  notice  of  a  set-ofF.  it  vras  urged  that,  by  virtne  of 
bj  eooMnt.  |||^  statute,  such  notices  were  to  be  considered  as  a  special  plea,  and  le&ve 
was  granted  by  consent  to  insert  the  words  coal  mines  instead  of  lead  minaa. 

(J)  Of  a  demdrrbb. 
'^^^•^^°^«' Maynard  v.  Hopkins,  T.  T.  1752,  K.  B.  Say.  4G.    S.  P.  Torwrr  v.  CoRft- 

^"rnded  •         ^^^'^f  ^-  T.  n34,  cited  id.         .        .    ^ 

wUhoat  tbe     A  demurrer  to  a  plea  in  abatement  concluded  by  praying  judgment  of  the 

conMotof   action,  upon  motion  to  amend  it,  by  praying  judgment  of  respondeat  ouster^ 

the  oppo     the  amendment  was  consented  to  upon  payment  of  costs,   but  it  was  by  the 

flit*  party,   express  orders  of  the  Court  inserted  in  the  rule,  that  tha  amendment  was 

Ttie  omtf    consented  to. 

•ion  on  the  (K)  Of  writ  op  iNi^uikr. 

^•'^«  ""P  ).  Anon.  T.  T.  1685,  K.  B.  3  Mod.  1 12. 

^riS^ood-     Ju^groent  was  given  upon  a  demurrer,  and  a  writ  of  enquiry  was  awarded; 

«nd  law  fa  I  ^^  1^®  entry  thereof  upon  the  roll  the  words  per  sacramenluttr  duodecim  pro^ 

men,"  in    borum  el  hgalium  hoininumy  were  left  out.     The   question  waa,  whether  it 

•ntering  a    could  be  amended.     Per  Cur,     The  error  is  only  a  misentry  of  the  writ  of 

writ  of  in    inquiry,  and  is  amendable.     See  Cro.  Car.    184;   1    Comyn,   418;  2  Sauod. 

y^ou"      2®^»   ^  T.  R.  783;  8   Mod.   244;   I    Sid.   70;   1    Roll.  Ah,  205;  Cro.  Elia. 

amendable;^^;  And.  362;   10  Mod.  68;  8  Mod.  392;  2  Ld.  Rayro.  1397. 

[  5521  *  ^-  Hammond  v.  Pursell,  M.  T,  1688.  K.  B.  Carth.  70. 

Or  the  re  A  writ  of  inquiry  was  returnable  die  veneris  prox*  post  crasHito  ascensiimi 
torn  day:  Domini j  which  was  a  day  out  of  term;  but  it  was  executed  within  term,  aad 
Or  where  it  damages  assessed  for  the  plaintiff.  Upon  a  writ  of  error  brought  in  the  £i- 
was  taken  chequer  Chamber,  assigning  the  abore  defect,  a  motion  was  made  for  leata 
qaire  what  *^  amend  the  return.  Per  Cur.  If  the  award  of  the  writ  of  inquiry  on  the 
damage*  roll  is  good,  the  writ  itself  may  be  amended  by  the  roll;  so  if  the  wm  be 
the  plaintiff  good,  and  the  record  ill,  it  may  be  amended  by  the  writ.  Notwithstanding 
had  saatain  both  were  defective,  in  this  case  tlie  amendment  was  ordered. 
rVof'tho  3.  Hughes  V.  Alvarez,  H.  T.  1725,  K.  B.  I  Stra.  684. 

promiaea:^  In  an  action  upon  two  promises,  the  plaintiff  obtained  judgment  of  the 
and"ap  '  ^rs^/  Aod  as  to  the  second,  a  nolle  prosequi  was  entered,  writ  of  inquiry  hav- 
«n  the  re  ing  issued  to  ascertain  what  damages  the  plaintiflf  had  sustained  by  reason  of 
tarn  it  waathe  promises.  On  the  writ  being  returned,  it  was  moved  that  it  should  be 
^^^^^  *k  >ii^i'^D<^^<^i  &n<l  made  ''  by  reason  of  the  non-performance  of  the  said  first  pro^ 
writ  b  oc  '"^?®i"  ^^^  ^^  ^^^  authority  of  Baker  v.  Campbell,  E.  T.  4  Ann.  B.  R.  the 
cabion  of  ^'''^  ^^  amended,  the  judgment  by  default  being  a  warrant  to  amend  by. 
the  non  performing  of  the  fint  promiae:  the  amendment  was  ordered. 

fhew^rtt'of  ^'  CoNDENv.  CouLToN,M.  T.  1736,  K.  B.  Ca.  Tetnp.  Hard.  314.  S.  P. 
inquiry  waa  Redway  v.  Poole,  H.  T.  1738,  And.  362. 

against  two  In  trespass;  the  declaration  was  against  three  defendants,  and  the  writ  of 
defendanti  inquiry  recited  it  to  be  against  two  only;  and  on  motion  to  set  it  aside  for  ir- 
andthe  dec  regularity,  leave  to  amend  was  prayed  and  granted,  on  payment  of  covts, 

gainst  three  ^-   Hammond  v.  Gatliffe,  H.  T.  1737,  K.  B.  And.  77. 

the  Court  In«sn  action  for  goods  sold,  the  declaration  contained  a  ^tmnftim  meruit  and 
allowed  the  an  inde&tfa^tis  assftmpsi/.  Defendant  pleaded  a  tender;  and  the  plaintiff  de- 
amendment  iimrred  as  to  part,  and  as  to  the  other  part,  fentered  a  nolle  prosequi.  Upon 
of  co*u^^°^  ^^^  demurrer,  judgment  was  given  for  the  plaintiff,  and  a  writ  of  inquiry  was 
Ob  *  b  ^^^^''^^^9  ^^^^  "  because  our  Court  doth  not  know  what  damages^'  the  plaiotiflf 
atitoUng  ^^^b  sustained  by  the  occasion  aforesaid,  &c. ;  and  after  the  writ  had  been 
the  worJa  executed,  it  was  moved  that  the  writ  of  inquiry  might  be  amended  by  the 
•<by  reason  judgment  roll,  by  striking  out  the  words  ''  by  the  occasion  aforesaid,"  andsub- 
of  not  per  stituting  instead  ''  by  rcuHon  of  not  performing  the  undertakings  above  men- 
forming  the  jJQned  » — Rule  absolute  for  the  amendment,  on  payment  of  costs. 

jjjjig  ^  6.  Ingham  v.  Chisull  and  Noke,  E.  T.  1743,  C.  P.  Barnes,  15.   " 

bovemen        To  a  joint  action  on  several  promises,  Chishull  pleaded  bankruptcy;  Noke 
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pleaded  a  former  recovery  for  the  same  demand.      After  judgment  against  l!''"^^^* 
Noke  onnulliel  record  plaintiffconfcssed  Chishull's  pica  to  be  true,9nd  enter- ^^J^  a^ro* 
ed  a  nplU  prosequi  as  to  him,  pursuant  to  the  statute  7  Ann.  The  plaintifTauedgj^ifj.** 
out  a  writ  of  inquiry  in  the  same  manner  as  if  the  interlocutory  judgment  had  Or  by  strik 
been   against  both  defendants;  but  by  the  inquisition,  damages  were  found ing  ont  ih« 
against  Noke  only.     The  defendant  Noke  moved  to  set  aside  the  writ  of  in-"*™®  of 
quiry  and  inquisition,  and  obtained  a  rule  to  show  cause,  pending  which  P^^^"'°?.^i^  r^I 
lifl*  moved  to  amend  the  writ  by  striking  out  Chishutl's  name  after  ihes  talUcr  ^^J^^g 
proce89um  JuU\  and  the  rule  far  the  amendment  was  made  absolute  without    i   553  1 
opposition. 

7,     Johnson  v.  Tomlinson,  T,  T.  1803,  K.  B.  4  East,  173. 

A  rule  nisi  was  obtained  to  amend  the  teste  of  a  writ  of  inquiry.  Notice  ofor  in  tho 
executing  the  writ  had  been  given  for  the  ^ilst  of  April,  but  the  execution  ofteaie. 
it  had  been  referred  in  consequence  of  an  intended  reference,  u^on  which  a 
fresh  notice  had  been  given.  The  writ,  which  had  been  correctly  tested  the 
12th  of  February,  remained  in  the  Secondary's  Office  until  it  was  executed, 
prior  to  which -the  return  had  been  ahered  and  the  writ  sealed;  but  an  allera- 
Iton  of  the  teste  being  omitted,  it  was  now  moved  to  teste  the  writ  the  last  day 
of  Easter  (erm.  Per  Cur.  The  amendment  is  according  to  the  truth,  as  there 
is  also  something  to  amend  by,  viz.  the  award  of  the  writ  of  inquiry  upon  the 
roll,  the  date  of  which  is  right,  the  rule  must  be  made  absolute. — Rule  abso- 
lute. See  2  Lord  Raym.  1061 ;  2  BI.  836;  Cro.  Eliz.  760;  Carth.  70;  Rep. 
Temp.  Hard,  314. 

8.     KiRB?  V.  Ellison,  M.  T,  1731,  C.  P.  Prac.  Reg.  24.  The  award 

On  motion  for  leave  to  amend  the  award  of  a  writ  of  inquiry  on  the  roll,  it  ^'  ^^^  ^^i^ 
appeared  that  this  was  a  proceeding  by  hill,  and  on  the  roll  the  writ  of  inquiry  \^f^\g^JJl 
was  awarded  returnable  a  die  Pasckos  in  quindecim  dies,  whereas  it  should  have  dable. 
been  die  M^it'curii  prox  posly  &c.  on  a  day  certain.     After  hearing  counsel,  the  A  new  writ 
Court  made  a  rule  for  the  amendment.  of  inqoiry 

9.     Bean  v.  Elton,  T.  T.  1736,  K.  B.  2Stra.  1077;  S.  C.  And.  12.       "jf^.^®.  .^ 

A  writ  of  inquiry  was  executed  in  \l'2Sy  and  costs  taxed,  but  no  final  judgment  ^^<°*"5 .  ^'. 
entered  up.    It  subsequently  became  necessary  to  prove  the  debt  in  Chancery,  ^^  loJtf "' 
but  the   writ  of  inquiry  could  not  be  found,   and  a  rule  was  made  for  a  new  a  miapris 
writ  and  inquisition,  according  to  the  Sheriff's  notes,  and  that  the  master  ion  of  a 
should  endorse  the  costs,  which  appeared  by  the  commitment  book  to  have  oierk  in  the 
been  taxed.  '••'?°» ««» 

' prxua  roll 

(L)   Uf  THE  ISSUE.*  roll/tsft 

Ir     Greenwood  v.  Pigoon,  M.  T«  1691,  K.  B.  Skin.  591,  mendabre 

A  clerk,  in  joining  issue,  had  inserted  the  name  of  John  instead  of  Thomas,  \  554  I 
and  the  same  mistake  was  continued  in  the  plea  roll  and  nisipriw  roll.  Mo-  Ejectment 
tion  for  leave  to  amend.  "^u*"'ii^*  1 

Per  Holt,  C.  J.    It  is  a  misprision  of  the  clerk,  apparent  from  tho  nature  of^jj^^  pieid 
the  thing,  and  ought  to  be  amended.  ^„j  Ljq  {, 

2.     WukTBv.  THE  Bishop  OF  Worcester,  M.  T.  1695,  K  B.  12  Mod.  107;  .ne:  the 

S.  C.  1  Salk.  48;   I  Ld.  Uaym,  94,  511.  plea  roll. 

In  ejectment  a^rninst  seven  defendants,  who  had  entered  into  the  commoDJt'.^o'*  and 
rule  for  confflssing  lease,  entry,  ouster,  and  pleading  to  issue.     The  plea  roll,  «"''^'»^«* 
the  venire^  dialringas,  and  ihe  juruta,  were  respectively  correct,  but  the  issue  ,|,^  JeTe'nr 
in  the  nisi  prius  roll  was  between  the  plaintiff  and  five  defendants,  only,  which  but  the  it 
was  tried,  and  a  verdict  given  for  the  plaintiff:  and  an  amendment  being  mo-snooifrthe 
ved  for,   it  was  opposed,  because  intended  to  aher  the  verdict,  to  subject  ihe  nisi  prius 
jury  to  an  attaint,   to  make  another  issue,  and  to  make  two  defendants  guilty  f^.'^J^*'    ^ 
who  were  not  tried      Per  Cur.  Ni>thing  but  the  title  of  the  lessor  can  be  in-"J|Jjy    ^  * 
quired   into,  and  the  issue  depends  on  his  titio,  which  is  not  altered  by  this  i^^)^  ^^^ 
amendment.     And  it  must  be  considered  that  all  the  seven  entered  into  the  the  latter 
common  rule,  and  that   the  plea  roll,  &.c.  are  a|l  right,  and  this  cannot  be  in- roll  maybe 

♦  The  minjoinin^  of  i<<.4oc,  or  «n  issuo  in  other  respects  informal,  or  a  miacoiitinnance,  or  "I??"  *T*^ 
a  diseootioaance,  is  aided  by  2  II.  8.  c.  30.  See  32  Saund.  319;  2  id.  1,  e.  poet,  tit.  Issoe.  '?^|^'"^ 
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tended  other  than  the  same  issue;  and  the  amendment  is  only  to  rectify  a  plaiif 
mistake,  and  make  the  issue  what  was  apparently  intended. — Amendment 
granted.  See  Stra.  843;  Cro.  Oar.  338;  1  Burr.  843;  Yelf.  64;  Comb,  391; 
1  Wils.  30;  Poph.  102;  2  Mod  316. 

3.  CowPER  V.  Spbncer,  T.  T.  1724,  K.  B.  8  Mod.  376;  S.  C.  I  Stra.  641. 
S.  P.  Coke  v.  Heathcot,  M.  T.  1700,  C.  P.  12  Mod.  698. 
An  infor-  After  a  verdict  for  the  plaintiff  a  motion  was  made  in. arrest  of  judgment  that 
mal  imae  is  no  issue  was  joined  in  the  cause,  it  being,  and  ^Hherefore  he  prays  that  it  may 
amendable,  1,^  inquired  of  by  the  country,"  but  the  9imiliier  was  omitted.  On  the  other 
an  immiite  ^'^^  '^  ^^^  urged  that  the  averment  was  unnecessary,  because  the  appearance 
rial  wuB.  ^^  *^®  defendant  was  recorded  on  the  poslea,  and  that  at  all  events  it  was  only 
an  informal  issue,  and  amendable. 

Per  Cur.  In  every  issge  joined  there  must  be  a  verdict  on  one  side  or  the 
other,  otherwise  there  could  be  no  judgment,  and  the  plaintiff  would  now  have 
judgment  for  damages  on  a  verdict  found  on  an  informal  issue,  as  it  is  alleged 
to  be,  but  on  no  issue  joined,  as  the  defendant  says;  now  there  is  a  difiorence 
between  an  immaterial  and  an  informal  issue,  and  where  there  is  no  issue  at  all 
joined,  and  where  the  issues  are  informally  joined;  as  where  h  is  said  in  the 
entry,  *'  and  the  aforesaid  defendant  likewise,"  where  it  shoiild  be  "  the  afore- 
said plaintiff  likewise,"  in  which  case  the  issue  is  tendered  by  the  defendanf, 
but  in  the  principal  case  the  issue  was  tendered  by  the  plaintiff,  and  never  joia- 
ed  by  the  defendant;  hence  there  was  no  issue  at  all.  Vide  post,  tit.  Issuei 
Bui.  N.  P,  321;  2  Sauud.  319,  b;  2  Saund.  679.  , 

4.     Sater  v.  Pocock,  H.  T.  1776,  K!  R  Cowp.  407. 
Bat  a  iimil     On  a  rule  to  show  cause  why  the  record  should  not  be  amended  after  rer- 
f/frmajrbedict,  by  adding  at  the  end  of  the  replication  the  words,   "  and  the  defendant 
^S^*^  A^r  ^^^^  ^^  likewise,"  instead  of,  he.  it  appeared  that  a  motion  had  been  made  for 
tbe  end  of  ^  ^.^j^  ^^  show  cause  why  the  judgment  should  not  be  arrested,  upon  the  groood 
lion  of  &c.  ^^  there  being  in  point  of  fact  no  issue  joined,   in  consequence  of  the  above 
r  d55  I    defect.     Per  Cur.  We  are  grieved  that  such  objections  are  made;  they  have 
nothing  to  do  with  the  justice  of  the  case,  but  only  serve  to  entangle,  without 
heinr;  of  the  least  aid  in  preventing  irregularities.    Without  considering,  there- 
fore, whether  it  is  withm  the  statutes  of  jeofails  or  not,  it  is  best  to  amend,  in 
order  to  avoid  a  writ  of  error.     There  are  three  grounds  which  satisfy  us  that 
the  matter  in  this  case  is  amendable;  1st.  That  it  is  an  omission  of  the  clerk. 
2dly.    That  we  ought  to  adopt  the  reasoning  of  I^rd  Coke,  and  constrae 
the  kc.  to  mean  every  necessary  matter  which  ought  to  be  expressed.     Sdly. 
By  amending,  the  Court  only  makes  that  correct  which  the  defendant  him- 
self understood  to  be  so  by  his  going  down  to  trial. — Rule  to  amend  was  made 
absolute. 
The  non  6.     Easox  v.  Wilkins,  T.  T.  17  13,  C.  P.  Ca.  Prac.  106. 

joinder  in  A  ^motion  was  made  to  arrest  the  judgment  in  an  action  of  assault  and  bat« 
mue  toonetery;  there  had  been  two  several  pleas  of  non-assault,  and  issue  was  joined  on 
of  several    ^^^  j^^gj^  j^^j  \^f^  ^^^  ^^  ,j^g  f^^^^      j'^^  Court  granted  a  rule  to  show   cause, 

amendable.  ^^*^^  ^^^  afterwards  discharged,  because  it  appeared  to  be  the  clerk's  mis- 
take, and  amendable  by  the  statute  of  jeofail;  and  that  as  issue  was  joined 
on  the  latter  plea,  that  might  also  have  reference  to  the  first. 

6,  Thornley  v.  Hughes,  H.  T.  1755,  C.  P.  Barnes,  25. 
Botif  iMDo  A  defendant,  by  leave  of  the  Court  plended  two  pleas;  1st,  Not  guilty;  Sd. 
be  joined  A  special  justification.  On  the  former  plea,  issue  was  joined;  to  the  latter 
on  one  of  pig^^  plaintiff  replied  specially.  Defendant  demurred  to  the  replication,  and 
^eat"ihe  p'*''^t'fl^Jo<n®^  ^^  demurrer.  Plaintiff  made  up  the  issue,  (awarding  contingent 
other  cnn  damages  as  usual,)  and  before  argument  of  the  demurrer  proceeded  to  trial, 
not  be  a  »nd  obtained  a  verdict;  defendant  then  moved  for  and  obtained  a  rule  to  show 
mended,  cause  w^hy  he  should  not  amend  the  latter  plea  on  payment  of  costs. 
aliboDghbe  The  Court  thought  that  the  application  for  the  amendment  cants  too  late, 
foro  argai  especially  as  it  appeared  that,  before  I  he  trial,  I  he  defendant  had  applied  for 
dbmarrer  ^••^^  '°  make  the  proposed  amendment,  and  then  had  a  rille  to  show  cause, 
which  rule  defendant's  agent  had  waived  by  a  note  in  writing,  signed  by  him, 
directed  to  plaintiff's  agent. — The  last  rule  to  show  cause  discharged. 
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7.     Braumant  v.  Stuart.  H.  T.  174J.  C.  P.  Barnes.  18.  The  litleof 

The  Court  made  a  rule  absolute,  givincj  plaintiff  leave  to  deliver  a  new  issue**'*  ^*j''ki" 

properly  entitled,  in  the  title  ofthe  issue  already  delivered,  the  word  "George"  J"™?j"^]Jjj* 

bein?  omitted;  it  s»ood  thus,  Hilary  term,  'iOih  Kinjr  the  Second.  theking*i 

8.     \Vrioht,  qui  tam^  v.  Horton.  H.  T.  1817.  K.  B    2  Chit.  Rep.  25;  S.  name 

C.  1  Stark.  400;   HTolr,  N.  P.  c.  458.  "George" 

A  rule  nUi  had  been  obtained  to  amend  the  record  in  the  penal  action  after  7"^*  'ec«J^ 

rerdict  for  the  plaintiff,  by  adding  a  simUiler,     It  appeared  thul  the  objection  j"i"on*]^jy 

had  been  taken  at  nisipntu.  y^^  amend 

Per  Cur.  The  omission  of  the  similiter  is  a  clerical  error.     Let  the  rule  boed  by  insert 

made  absolute. — Rule  absolute    See  Cro.  Jac.  502;  3  Burr.  1793;  id.  2084-5;  ing  a  »%mit 

Cowp.  407;  2  Stra.  12-27;   1  Wils.  \:d;  6  T.  R.  255;  4  Taunt.  16;  2  Saund.  »^«''  «»».o"8h 

519,  n;  6  Tidd.  7th  edit.  707;  3  B.  &  P.  1.  ).*"*  °**J*^. 

'     '  \  tinn  wai  la 

•/TV/r\    r\  it  ken  at  the 

(M)   Of  jury  process.*  i^j^I 

(a)   Of  the  venire  facias, "}[  -      i    55$  1 

1.     FowKE  V.  HoRABiN.  T.  T.  1759.  C.  P-  Barnes,  11.  a  r    -' 

It  being  objected  in  arrest  of  ju<lgment  that  the  venirejacias^  instead  of  ^®"^i     ^^\]^^ 
iog  made  returnable  in  court,  was  made  returnable  before  the  Chief  Justice;  j„  ^^^  ^^^; 
the  Court  h?:ld  that  the  return,  though  defective,  was  within  the   statute  of  r<  \»  with 
amendments.  intbeitar 

2.     Sheers  v  Bartlett.  T.  T.  ^738.  C.  P.  Barnes,  484.  of  amend 

London  was  in  the  margin,  but  in  the  body  of  the  decUration  the  Tenue  was  q^*^!^'.  ^ 
laid  at  Tame,  in  Oxlordshire,  and  tried  there,  and  plaintiff  obtained  a  ^^^' ^^^rded^o 
diet.      Defendant  moved  in  arrest  of  jmlgment,  that  the  venire  facias  being  (he  Hheriffii 
awarded  tt>  the  Sheriffs  of  London,  the  Court  must  take  judicial  notice  that  in«tead  of 
there  is  but  one  sheriff  of  Oxfordshire.     Per  Cur,    Had  there  been  no  proper  Bberiir;t 
venue  in  the  body  of  the  declaration,  the  margin  must  have  been  resorted  to;  .  . 

but   in  this  case  the  margin  may  be  rejected.     The  word  '^sherifis"  for  "sher- 
iff" is  amendable;  and  here  the  venire  facias  is  returned  by  the  Sheriff  of  / 
Oxfordshire, 

See  12  East,  229;  Cartwright  v.  Gardiner,  Barnes,  7. 

3.     Philips  v.  Smith.  M.  T.  1718.  1  Stra.  136;  S.  C.  1  Com.  Rep.  279. 

The  award  of  venire  was  quindecim  Marliniy  and  the  teste  the  first  day  of"'  *^V^rw 
Hilary  term.  It  was  moved  to  amend  the  teste  by  making  it  in  Michaelmas  ^^'^J  ^^^  * 
term,  which  was  allowed,  notwithstanding  the  case  ofthe  Queen  v.  Tuchin,  1  teate  U.T« 
Salk.  37.  which  was  cited  contra.  [  557  1 

4.     WiLKLNsoN  V.  Meyer.  E,  T.  1723.  K.  B.  8  Mod.  232. 
lo  an  action  of  covenant,  judgment  had  been  pronounced  for  the  plaintiff,  It  oiej  be 
a  writ  of  error  was  brought  in  the  Exchequer  Chamber  by  the  defendant,  and  *™**^^ 
in  Trinity  term  following  it  was  moved  to  amend  the  venire  Jacias)  for  this  be-  ^  ^^j^  ^^^ 
ing  an  action  of  covenant,  and  the  defendant  having   pleaded  several  pleas,  ,gf  bfoaght 
and  the  plaintiff  having  replied  to  one  and  demurred  to  the  rest,  the  vemre  Ja* 
cia$  was  drawn  in  the  usual  form,  viz.  as  well  to  try  the  issue  as  to  inquire  of 
the  damages;  these  last  words,  viz.  ''to  inquire  of  the  damages,"  ought  to  be 
struck  out;  to  which  it  was  answered,  that  if  the  Court  should  give  leave  to 
amend  this  record,  afler  a  writ  of  error  brought,  it  is  but  reasonable  that  the 
plaintiff,  in  the   original  action,  should  pay  costs.     The  counsel  for  the   de* 
iendant   in  error  offered  to  pay  costs,  so  a-«  the  plaintiff  would  waive  his 

^  Th^  Coart  are  authorized  by  8  H.  6.  c.  12,  to  amend  the  Jury  process  at  any  time  for 
defects  arising  from  the  misprison  ofihe  clerks.  The  distringas  is  amendable  by  the  oe- 
nire,  and  the  venire  by  the  award  of  it  on  the  roll. 

t  The  want  of  a  oentr«  is  aided  after  verdici:  Cro.  Eliz.  269;  Bal.  N.  P.  820;  and  by 
the  6  Geo.  1,  c.  13.  every  defect,  or  faalt  in  judicial  writs,  and  every  variance  between 
them. and  the  ether  proceedings,  U  aided  aAer  verdict;  and  this  stamie,  it  seeoMf  as  it  re- 
lates to  judicial  writs  generally,  necessarily  ioclados  jory  process. 

t  If  jory  process  be  awatded  to  a  wrong  office,  upon  an  insufficient  suggestion,  or  if  the 

venire  be  io  some  part  misnamed,  or  soed  oot  of  more  or  fewer  placea  than  it  oaght  to  he, 

ao  as  aome  one  place  be  rightly  named;  or  if  any  of  the  jury  who  tried  the  iaaoe  be  niana- 

med,  either  la  thaaarname  or  addition,  in  the  jary  procesa  or  reiam  thereto,  to  aa  it  be 

VOL.  I.       .  49) 
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writ  of  error,  for  then  it  will  appear  that  it  was  brought  of  this  very  fau(t; 
but  as  he  would  not  waive  h,  the  defendant  had  leave  to  amend  without  pay- 
ing costs. 

(6)   Of  the  disfringas.  or  habeas  corpora. 
1.    Jackson  v.  Warren.   iL.  T.  1784.  K.  B.  J3  Mod.  73.  S.  P.  The  Qceen  V. 
TuTCHiN.  M.  T.  1703.  K.  B.  6  Mod.  269;  Hdt,  1^24;  2  Ld.  Raym    lODl. 
On  motion  in  arrest  of  judgment,  on  the  ground  that  the  day  when  the  assizes- 
A  d'  tri     ^®'"®  ^^  ^®  hM,  and  the  place  where,  were  omitted  in  the"  disfrlnga^^    the' 
ra«  may*   Court  held  it  sufficient,  for  if  there  bad  been  no  distringas  the  triarwoulcThaTe 
be  Amend    been  good,  because  the  juro/o  is  the  warrant  to  try  the  cause,  which  was  cor- 
ed after       rect.     The  distringas  was  accordingly  ordered  to  be  amended^  by  the   roll, 
wdict;       See  1  Roll.  Rep.  201;  Cro.  Jac.  162,-  1  Salk.  48;  Stra.  136;   I    Com.    Dig. 
315;   10  Mod.  88;   12  Mod.  107,  274;  Ld.  Ravm  95,  1144;  !  Bac.  Ab.  lOO; 
3  Bac.  Ab.  275;  Comp.  407;  T.  R.  783;   14  Ed.   c.  6;  9  Hen.  6.  c.  12;  18 

Eliz.  c.  14. 

2.     Anon.  E.  T.  1689.  C.  P.  2  Vent.  171, 
After  an  extent  upon  a  statute  and  libermte  out  of  this  court,  the  •  writ   was 
At  habere  habere Jac^  terr*,  et  tenemental  instead  of  liberari  Jarias.      A  motion  was  made 
tead'otlt   ^^  amend  the  word  habere  in  the  wrir,  and  to  make  it  libcrari.     After  several 
frerari/aci  applications,  the  Court  ordered  the  amendment,  observing  that  this  was  a  ju- 
st, dicial  writ.     See  1  Cro.  709;  3  (>.  1574;  8  Cro.  162. 
Ill  tbtdi9  3.     Sir  W.  L.  Child  v.  Harvey.  H.  T.  1697.  K.  B.  1  Ld.  Rayro.  511;  S. 
«S>4:Bnhe  c.  Carth.  506;  S.  C.  1  Salk.  48;  S.  C.   12  Mod.  274. 
ortuj    •  **'     ^^  **  ^^'"^  facias  on  recognizance  to  pay  money  at  a  certain  day,  the  defen-^ 
MDomted'  dlint  pleaded' solvit  ad  diem,  and  issue  joined.      A  verdict  \iras  giv^n   at  nisi* 
nffer  the      pHus  for  the  plaintiff.     On  a  motion  to  set  aside  the  verdict,  because  the  dls- 
day  io  bank  trincras  and  jurara  were  returnable  in  threre  weeks  from  the  day  of  the  Holy 
•fid  after     Trinity,  unless  J.  H.  &c.  shall  be  first  on  the  27th  of  June, 
n^uimemla      ^^^  ^"'''  ^  "^   .Though  the  day  of  the  return  of  the  postea  should  be  mis- 
ble  by  the   ^®^c,  yet,  if  the  cause  was  tried  on  the  proper  day,  it  would  be  pjood;    but  ill 
plea  roll  be  this  case  the  day  of  nisi  prim  being  an  impossible  day,  and  the  judge's  author- 
eaose  the     ity  confined  thereto,  a  trial  on  another  day  would  be  unauthorized,  ai\d  thcre- 
^dga*«  a»  fore  not  amendable;  but  if  the  distringas  and  jurata  had  been  right,  the  iiist» 

fi*^^"*  prius  roll  might  have  been  amended. — Trial  was  set  aside. 
tSTi  n.'**  '*•.    Addington  v.  Oaklbt.   E.  T.  1697.  K.  B.  5  Mod.  598: 

I  5^  I  The  plaintrff  had  obtained  a  verdict' at  tbe  assizes  at  Oxford,  and  a  motion' 
Bot  if  the  ^&8  made  to  arrest  the  judgnvent  till  the  postea  was  brought  in,  as  it  did  not 
jiftata  dif  appear  to  the  Court  on  what  day  the  assizes  were  held,  for  the  record  of  nisi 
fer  in  the  prius  was,  to  wit,  ui>less  the  justices  of  our  lord  the  king  ofvssizc  in  the  counljp 
jP^^  '*****  aforesaid;  assigned  to  hold  pleas,  8lc.  on  Thursday,  the  1 6th  day  of  Miarch;  at 
„^,,^(j^^^  Oxford,  4rc.  The  distringas  for  the  jury  to  appear  was,  if  they  shall  first 
vaniage  of-  ^ome  on  Thursday,  the  26th  of  March,  at  Oxford.  The  jiKata  was  the  same, 
k  after  rer  The  defendant  moved  that  it  might  be  referred  to  the  master  to  be  examined,, 
tet*  bat  the  Court  would  notJillow  it,  for  that   would    bo  to  allow  an  examination 

of  a  matter  of  fact  against  a  record:  though  the  Court  also  held  that  the  de- 
fendant could  not  take  advantage  of  this  after  judgment,  the  clerk  of  assisbe 
being  responsible  to  the  party.     See  Skin.  289;  Garth.  32;  1  Sid.  206-;  Comb. 
149;  Fitzgib.  I>4. 
d.     Bullock  v.  Parsons.  E.  T.  1704.  K.  B.  2  Ld.  Raym;  M43;  S.  C.  2 

mendab^  *  ^^*^*  "^^"^^ 

after  ver*        ^"  issue  joined  in  action  of  debt,  and  verdict  for  the  plaintiiT;    on  a  mo- 

dicf  iboQgh  ^^^^,  in  arre.st  of  judgment,  that  the  distringas  was  of  a  plea  with  *  blank, 

there  be  a   omittmg  debt;  but  the  venire  faci»s  was  correct;  it  was  urged  that  the  Court 

blank  lefV   would  intend  this  as  a  distringas  in  another  cause,  depending  between  the 

fortbe        same  parties,  which  Holt,  C^  J.   denied.     For  the   plainlifT  it   was  insisted. 

eaate  ef  ac  .  ^ 

lion;  proved  that  it  waa  the  same  man  who  was  meant  to  be  rftiorned;  or  if  there  be  no  retom  to 

the  said  process,  so  as  the  panel  of  the  jaro'-s'  names  be  returned  and  annexed  to  it;  or  if  the 
mtsraing  officer's  n.ime  be  not  to  the  retitrn,  ao  as  it  be  proved  that  ibe  writ  was  retarnaed 
by  Ike  retBrmog  oflicar;  all  these  several  dvCseu  are  aided  after  verdict  by  21  J.  I.  o.  18. 


AMENDMENT,— Of  (he  Jury  Pro€es9.  Wl 

ibis  was  a  void  distringas,  and  consequently  aided  after  a  verdict 'by  tha 
statute  of  joe  (ails;  and  if  the  Court  would  not  deem  it  void,  but  only  an 
ill  .distringas,  yet  they  would  amend  it  by  the  venire  facias.  Per  Cur, 
As  to  the  fault  io  the  distringas  being  aided  after  a  verdict,  there  is  this 
difierenea  between  no  distringas  and  a  bad  one;  in  the  first  case  it  is  helped, 
but  not  in  the  last;  this  distringas,  however,  is  amendable. — Judgment  far 
the  plaintiff  nisi. 

6.  Walthoev.  Harrison,  T.  T.  1733,  C.  P.  Prac.  Reg.   22;  S.  C.  Ca. 
'  Prac.  101 ;  S.  C.  Barnes,  5.     S.  P.  Cane  v.  Marsh,  E.  T.   1733,  C.  P. 
Prac.  Reg.  23. 

On  an  application  for  leave  to  amend  a  habeas   corpora  and  (he  jurata  in  Or  in  iIm 
the  record,  it  appeared  that  the  cause  had  been  tried  in  H.  T.  and  the  habeas  jurola; 
corpora  was  made  returnable  on   Wednesday  next,  aHer  eight  days  of  the 

5arification  of  the  blessed  Mary,  or  before  Sir  Robert  Eyre,  Knt.  our  Chief 
ustice  of  our  Court  of  Common  Pleas,  if  on  Thursday  the  7th  day  of  Feb- 
•ruary,  &c.  shall  first  come;  whereas  rhe  return  should  havebeeii  on  Wednes- 
day next,  af!er  fiQeen  days  from  the  dny  of  Easter,  unless  Sir  Robert  Eyre, 
:Knt.  &c.  on  Wednesday,  the  13th  day  of  February,  shall  first  come,  *&rc.;  'L  ^^  I 
md  this  was  moved  to  be  amended,  it  was  urged  that  this  defect  was  not 
amendable,  and  Carth.  506  was  cited.  Per  Cur.  The  mistake  is  aided  by 
the  statute  5  Geo.  I.e.  13.  and  the  case  in  Carthew  may  have  been  correct 
at  the  time  it  was  decided;  but  that  was  before  the  statute;  and  before  that 
act  a  fault  in  the  habeas  corpora  was'^nnt  amendable  by  the  statutes  of  jeo- 
lail,  although  there  being  lio  habeas  corpora  was  aided. 

The  jurata  was  thus,  the  jurors,  ^c.  are  respited  here,^4intil  from  Ihe 
day  of  Easter  in  fifteen  days,  unless,  &c.;  whereas  it  should  have  been  on 
Wednesday  next,  af\er  fifteen  days  from  the  day  of  Easter. 

The  amendment  the  Court  took  time  to  consider  .of,  and  ultimately  ds- 
"iermined,  that  the  entry  of  the  jurata,  being  the  entry  of  the  clerk,  and  .in- 
•correct  through  his  inadvertence,  might  be  amended. 

7.  French  v.  Wiltshire,  M.  T.  1737,  K.  B.  And,  67. 
'It  was  moved  in  arrest  of  judgment  in  a  popular  action,  that  the  distringas  ^'  if  ^s^s 
*was  album  breve,  without  any   return  to  it;  but  it   was  argued  on  the  o^^®'' torn  mM 
side,  that  if  the  venire  facias  had  been  album,  the   distringas  would  be  ill;tioned. 
but  as  that  which  is  the  principal  process  was  right,   and   well   returned,  the  And  the 
other  was  amendable  by  8  H.  6.  c.  15.  as  this  is  only  the  default  of  the  sheriff;  Mme  n\m 
«aiid  that  it  was  aUo  helped   by  5  Geo.  I.   c.    13.  which   extends  to  popular *PP*/  ^ 
actions,  these  being  not  mentioned  in  the  exception.     But  the  Court  deliver- P^°f  ** 
ed  no  opinion,  because  it   appeared   that  the  penal  was  annexed  to  the  dis- 
tringas; and  this  they  held  was  a  good  return;  but  by  Page,  J.     A  bad 
return  is  none  at  all;  though  by  the  statute  a  bad  one  is  amendable. 

:3.  Wynne  v.  Middleton,  H.  T.  1745,  K.  B.  1  Wils.  125;  S.  C.  2  Sira.  1227. 
In  an  action  upon  the  case,  upon  the  statute  of  7  ^  8  W.  3.  c.  7.  for  pre- 
senting false  and  double  returns  of  members  elected  to  serve  in  parliament, 
-a  writ  of  error  was  brought,  and  two  special  errors  assigned;  Ist.  That  there 
-was  no  venire  facias;  2d.  That  there  was  no  distringas  jur';  and  then  the 
general  errors.  Upon  certiorari  being  issued,  the  Court  of  King's  Bench 
certified  a  venire  facias  and  a  distringas,  and  that  the  jury  appeared  to  be 
of  the  body  of  the  country,  and  not  de  vicineto.  The  case  then  came  before 
the  Court  upon  the  general  errors  only.  One  objection  taken  was,  that  the 
statute  7  &  8  W.  3.  c.  7.  is  a  penal  law,  and  excepted  in  the  4^5.  Ann.  16; 
and  therefore  the  venire  ought  to  have  been  de  vicineto,  and  not  de  corpore  L  ^^  1 
comitatibus.  But  the  Court  thought  that  it  wa*)  not  a  penal  statute;  but 
that  if  it  were,  it  was  also  a  remediul  law;  and  supposing  it  to  be  a  fault,  it 
was  cured  by  the  Stat.  16  &.  17  Car.  2.  c.  8.  and  they  had  no  doubt  but  it 
was  cured  by  the  statute  5  Geo.  1.  c.  13.  which  enacts,  ''that  no  judgment 
should  be  reversed  for  any  defect  of  form  or  substance  in  any  bill,  writ,^'  &.c« 
MO  that  be  this  a  fault  either  in  form  or  substance,  the  latter  statute  cures  it. 
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(N)  Of  KI8I  PRiua  ricord.* 

1.  Martin  v.  Monke,  E.  T.  1695,  K.  B.  6  Mod.  211. 

TUejurala     This  was  a  motion  to  amend  a  fault  iti  the  jurata  after  verdict  for  the  plain- 

«*""®{JJ®   tiff.     It  was,  "the  jury  between  the  piaintiff  and  defendant  of  a  plea,  &c.  is 

•mended;    f^gpii^j  before  our  Lord  the  King  and  our  Lady  the  Queen  at  WeatmiBiter, 

«4rc.  unless  our  justices,  &c.  of  assize   shall  first   come,   &c.   20th   daj  of 

March;"  it  should  have  been  before  our  Lord  the  King  only,  and  the  day  of 

nisi  prius  was  mistaken,  for  the  assizes  were  the  23d  day  of  March.     The 

plaintiff  prayed  leave  to  amend.     On   the  other  side  it  was  insisted  that  this 

was  not  amendable,    for  the   justices  of  nisi   prius  had  no  authority  to  take 

such  a  record.     The  niisprision  of  a  clerk  in  a  writ  of  nisi  prius  is  amendable 

by  the  stat.  8  H.  6.  but  then  it  must  have  sufficient  matter  expressed  or   iiD- 

plied  to  give  authority  to  the  judge  to  try  the  issue;  for  without  that  writ  he 

cannot  try  the  cause.     In  this  opinion  the   Court  acquiesced,  and  held  the 

defect  not  to  be   amendable.     See   Musgrove   v.  Wharton,   Cro.  Jac.  354; 

Blackmore's  case,  8  Co.  161.  Y.  B. ;  11  H.  6  pi.  1 1 ;   1  Bac.  Ab.  100. 

2.  DuBARTiNB  V.  CHANCELLOR,  E,  T.  1696,  K.  B.  5  Mod.  399;  S.  C.  Carth. 
Q^^^  jj^^  447;   12  Mod.  190;  S.  C.  1  Lord  Raym.  329. 

nut  roll  be  -^^  action  was  brought  against  the  defendant  for  crim.  con.  He  pleaded 
imended  in  abatement,  and  judgment  being  givon  to  answer  over,  issue  was  after- 
by  the  inter  wards  joined,  and  the  cause  tried  in  the  ctjuntry.  The  plaintiff  had  a  ver* 
tioD  after ^  diet.  The  defendant  moved  to  set  aside  the  judgment,  because  the  plea  ia 
verdict  ot  a  Q|;,Q(ement  was  not  entered  on  the  nisi  piius  roll;  and  although  the  plea  roU 
biuement*  "^^^g^^  ^®  right,  yet  the  nisi  prius  roll  could  not  be  amended  by  it.  The 
Court  entertaining  the  same  opinion,  set  the  judgment  aside.  See  1  Salk« 
47-8;   I  Cro.  274;  Comb.  393;  3  Bull.  31 1 ;  Dyer,  260;  Carth.  506. 

3,  Harper  v.  Daw,  li.  T.  1697,  K    B.  i  Lord  Raym.  610;  S.  C.  1«  Mod. 

274;  S   C.  Carth.  498. 

Oravari         j^   assumpsit,  the   plea  wns   entered   as  £.  T. ;    the  memorandom  was 

rwoTm'it  *   <*^  *  ^^^^  entered  in  H.  T.     On  issue  joined,  the  cause  was  tried,  and  the  f«r- 

priut  rec    diet  alterwardd  set  aside,   and    a  new   trial   granted    and   tried.     In  the  nia 

ord«»  oo  A   prius  roll  the  placitas  were  of  Hilary  term,  and  that  the   party   had  appeared 

newtriel.    and  pleaded  as  of  that  term.     The  judgment  was  arrested,  because  the  issue 

[661    j  on  the  plea  roll  was  of  £.  T.  the   new  trial  being   but  a  continuance  of 

the  same  cause;  hence  the  record  of  nisi  prius  was  different  from  the  plea  roll, 

and  therefore  bad,  according  to  the  preceding  case  of  Dubartine  v.  Chancellor. 

4.  Anon.  M.  T.  1701,  K.  B.  7  Mod.  -19.  . 
The  nut         j^  j^  action  of  assumpsit,  brought  by  an  administrator   for  goods  sold  and 

''j"*  u**'    delivered  by  his  intestate,  and  on  promise  to  the  administrator,  the  defendant 
ord  If  how     ,      1    i       •'^  '.  '   n  *  1        1  ■      /T«    •  \    •  •      •  .t 

ever   in       pleaded  non  assumpsit  mfra  sex  annos  to  the  plamtitf;  issue  wdsjomed  there- 
general  a     on,  and  a  verdict  for  the   plaintiff.     The  omission   appearing  on  the  record 
nendable    of  nisi  prius,  it  was  moved  in  arrest  of  judgment;  but   the  Court  said,  if  the 
by  the  pa    paper  book,  or  copy  of  the  i.ssue,  be  right,  we  will  amend  it. 
per. book;    5    jj^j^p  ^   Breedon,  T.  T.  1737,  C.  P.  Barnes,  4.  S.  P.  Walker  t.  Brooks, 

M.  T.  IC96,  K.  B.  I  Ld.  Kaym.  133. 
^  .      .  The  placitn  in  the  record  of  nisi  prius  was  of  Easter  term  last;  the  declara- 

plea  roll'*   ^'^"  was  in  Latin  of  Hilary,  entered  with  an  alias  prout  patet;  the  plea   was 
without  an  imparlance  of  the  same  term  in  English.     On  motion   in  arrest  of 
judgment,  a  rule  nisi  wa*^  obtained,  which  was  aAerwards  discharged,  upon 
showing  that  the  imparlance   was  entered   upon  the  plea   roll,  and  that  the 
record  of  nisi  prius  was  amendabU*  thereby. 

6.  Walker  V.  Lester,  T.  T.  1723,  C.  P.  1  Com.  376. 
Or  originaK  This  was  an  action  of  d-^bt  on  the  statute  of  Anne  against  gaming.  TJie 
record  defendant  pleaded  nil  debet,  and  the  plaintiff",  in  the  record  of  nisi  prius,  omit- 
ted the  words  (ft  prrod'  quer'  sciiicite.  After  trial,  and  a  verdict  for  the  plain- 
tiff, judgment  was  arrested;  iind  now  the  plaintiff  moved  that  the  record  of 
nisi  prius  should  be  amended  by  the  original  record.  Per  Cur.  It  ought  to 
be  amended,  for  the  omission  is  only  the  misprision  of  the  clerk. 

*  The  Court  may  amend  the  record  of  nisi  priu8  at  any  time  for  a  defect  arbing  fg^^ 
the  misprieioo  of  the  clerk;  8  II.  6,  e.  12;  8  H<  6.  c,  13. 
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Where  iha 

T    Bmfiop  o»  Worce8tcr»s  cas«.  M.  T.  1695.  K.  B.  J  Salk.  48;  S.  C.  1  I^.  ?■"•  »"  * 

T>  nA  jectmeDl 

Kaym.  94,  waeagaiiiit 

Ejectment  against  seven  defendants^  who  had  entered  into  ttle  common  rule  7  defend 
for  confessing  lease,  entry,  and  ouster,  and  pleaded  to  issue.      The  plea  roll,  anu,  and 
▼enire,  distringas,  and  the  jurata,  were  correct;  but  the  issue  in  the  nisi  prius  t^«  "*"'•*  »•« 
roll  was  between  the  plaintiff  and  five  defendants  only,  which  was  tried,  and®'^  ^y  ."**• 
▼erdict,  &c. ;  and  an  amendment  being  moved  for,  it  was  opposed,  because  it  ^Q^tf^thB 
was  to  alter  the  verdict,  to  subject  the  jury  to  an  attaint,  to  make  another  issue,  Court  amen 
and  to  render  two  defendants  guilty  who  were  not  tried,  but  it  was  amended,  ded  the  lat 
for  nothing  could  be  inquired  into  but  the  title  of  the  lessor,  and  the  issue  depen-  ter  by  add 
ded  on  his  title,  which  was  not  altered   by   this   amendment.      And   it  mnst '"«  ***® 
be  considered  that  all  seven  entered  into  the  common  rule,  and  the  plea  roll,  Jh^^jJlJiin 
&c.  are  all  right,  and  this  cannot  be  intended  other  than  the  same  issue,   and  ;_  j^^  ^^ 
the  amendment  is  only  to  rectify  a  plain  mistake,  and  make  the  issue  what  it  fendanta. 
was  apparently  intended  to  be.  [  662  ") 

8.  Stowe  v.  Overton.  H.  T.  1740.  C.  P,  Barnes,  14.     S.  P.   Datrell  v.  A  new  nisi 

Bridge.  H.  T.  1746.  K.  B.  2  Stra.  1264.  priq« record 

A  rule  to  show  cause  why  a  new  record  of  nisi  prius  and  ha'  cor' jur'  s'^*^"^^  SelnadV^  t 

not  be  made  out,  and  returned  by  the  associate,  agreeable  to  his  minutes  taken  ^„j  retnri 

at  the  trial,  the  old  record  having  been  lost,  was  made  absolute.      See  2  Stra.  edb/aasoei 

]2.  to  4;  S.  P.  id.  1077.  aieagreable 

9.  Murphy  v.  Marlow  and  another.  M,  T.   1807.  K.  B.  N.  P.  iCamp.  57.  te  hi«  min 
On  a  trial  s^  nisi  prius,  the  judge  before  whom  the  case  was  tried  perceived  ntca  taken 

that  the  record  was  defective,  and  would  have  suspended  the  trial,  but  the  par-  ^|^^  ^|^  ^^^ 

ties  wished  to  waive  the  objection,  if  it  could  be  done.     Per  Lord   Ellenbo-  being  lo^t, 

rough,  C.  J.     The  record  may  now  be  amended  by  rule  of  court.     See  8  Co.  the  niai  pri 

166;   I  Lord  Raym.  94;   1  Salk.  48;  2  Wils.  144.  w  record  ie 

10.     Rex  v.  Edwards.   H.  T.  i696.  K.B.  Comb.  419.  amendable 

Per  Holt,  C.  J.     Amendment  is  allowed  after  a  writ  of  nisi  prius  sealed,  ^^?Vk^^ 
1  ,  .  .       .  ,  ,  '  ,     '  aeni  aicer 

nay,  even  after  a  jury  sworn;  sometimes  a  juror  is  withdrawn,  on  purpose  that  ^^e  issne 
there- may  be  an  amendment,  if  it  be  not  entered  on  record.  euDed  oa;* 

11.     Paine  v.  Buskin.  T.  T.  1815.  K.  B.N.  P.  I  Stark,  74.  Ora  juror 

In  an  action  on  a  bond  an  application  was  made  for  leave  to  amend  the  re  "^f'J^^ 
cord  by  inserting  a  proferl;  but  Per  Lord  Ellenborough,  C.  J.    This  *n™en<^- ^"  ihe"ar 
nent  is  too  material  to  be  granted  at  nisi  prius.  ^^.    ^ 

^  12.     Wright,  9tu/iifii,.v.  Hortoji,  T.  T.  1816.  C.  P.  N.P.  1  Stark.  400.     Prov'ided 

An  objection  was  taken  at  the  trial  of  a  qui  tarn  action  on  the  ground  that  a  the  altera 
tlmi/t/er  was  wanting  to  the  nisi  prius  record;    but  Wood,    B.  overruled,  the  •'>«n  ".  n<>i 
objection,  and  held  it  immaterial.     Subsequently  the  Court  was  moved,  bu^T^lf'^ 
they  concurred  with  the  learned  judge.  omission  of 

13.     Halheao  v.  Abrahams.  T.  T.  1810.  C.  P.  3  Taunt.  81.  the  ttmt/t 

In  an  action  upon  a  replevin  bond,  the  instrument  produced   at  the  trial,  ter  need 
and  the  security  stated  in  the  declaration,  appeared  at  variance;  the  one  de-notbe  a 
scribing  the  chattels  as  three  dozen  chains,  the  other  four  dozen.     Bayley,  J.  p*"***^* 
nonsuited  the  plainiifF,  observing,  that  had  he  been  a  judge  of  the  court  in  ihe^roeod 
which  the  action  was  brought,  he  would  have  ordered  the  amendment  at  nisi  ,qq„(  ^oold 
prius.     The  Court,  however,  afterwards  directed  it  to  be  made,  and  a  new  not  be  or 
trial  had.  .  derednnleae 

14.     Doe,  ex  dem.  Mears,  v.  Dolman.  E.  T.  1798.  K.  B.  7  T.  R.  618.     *^%P*^* 

In  ejectment,  a  riile  was  obtained  to  show  cause  why  the  lessor  of  the  plain-  "'"5J"°g* 

tiff  should  Aot  be  at  liberty  to  amend  the  plea  roll  and  record  of  nisi  prius,  by  ^^^j.^  *,„ 

making  them  of  £.  T.  1792,  instead  of  £.  T.  1797,  upon  an  affidavit   stating  which  the 

that  the  declaration  was  served  on  the  tenants  on  the  '2^d  of  March,  1792,  and  action  was 

that  afterwards  the  usual  rules  had  befen  entered  into.     Per  Cur,  There  is  no  bronght.t 

instance  in  which  the  Court  have  refused  the  parties  leave  to  amend,  to  pre-    L  ^^^   1 

vent  their  being  barred  by  the  statute  of  limitations  for  a  supposed  laches  of   °^  j     ' . 

o  J  rf  nendinentfl 

*  When  amendments  are  made  at  (he  trial,  they  are  mnde  without  costs;   STnent.  8.         may  bo 
t  Dot  now,  by  I  G.  4.  c.  55.  a  judge  on  the  circoit  may  order  aoch  an  amendment  whe- 
dier  be  be  a  jodge  of  the  coari  m  which  the  record  waa  made  up. 
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mtnie  •ftftf 

irerUict,  which  they  really  have  not  been  guilty;  it  is  a  matter  of  course  to  grant aocli 
where  ibe  permisBJODS  to  enable  the  Court  to  arrive  at  the  real  justice  of  the  case.— 
thTlL^r  re  J^"^«  absolute  to  amend. 

qniree  U.  »5-     Williams  v.  Pratt,  T.  T.  1822,  K.  B.  5  B.  ^  A.  896. 

Hence  aAer  The  Chief  Justice  had  nonsuited  the  plaintiff  on  an  important  variance  he- 
ft QoDfoit  tween  the  contract  set  out  in  the  declaration  and  the  agreement  produced  at 
form  tri  i\^q  ^fi^i^  ^  motion  was  aOerwards  made  to  the  Court  for  leave  to  amead  the 
aDee  the'  declaration,  on  payment  of  costs.  The  Court,  after  argument,  and  on  the 
Qogr(  .f^Q^  authority  of  Halhead  v.  Abraham,  supra^  made  the  rule  absolute,  with  liberty 
ed  a  oew  for  the  defendant  to  plead  de  novo.  Vide  Hare  vt  Mills,  4  M.  ^  S.  470. 
uial,  wiih  16.     Leeman  v.  Allen,  E.  T.  1763,  C.  P.  2  Wila.  160. 

lea?e  to  a  Trespass,  assault,  and  imprisonment,  to  the  plaintiff's  danhige  of  300/.  The 
nend  the  defendant  pleaded  the  general  issue.  Upon  the  trial  the  jury  gave  a  verdict 
cenerallj  ^^^  ^^®  plaintiff  and  300/.  damages.  In  the  paper  book  containing  the  issue, 
on  paymeoi  delivered  to  the  defendant,  with  notice  of  trial,  the  damages^  by  mistake,  were 
of  costf ;  laid  only  at  200/.  but  the  record  of  nisi  prius  was  agreeable  to  the  roll,  which 
Bat 00  a  va  was  300/.  damages.  After  a  defence  made  at  the  trial,  it  was  moved  (or  the 
riaoce  l)e  defendant  to  set  aside  the  verdict,  on  account  of  the  variance.  Sedptr  Cur, 
nuforiuM  "^^  ^^^  defendant  made  a  defence  at  the  trial,  the  Court  cannot  set  aside  the 
record  and  verdict  for  the  variance  between  the  issue  book,  delivered  in  paper,  and  the 
the  issae,  record  of  nisi  prius,  which  was  not  mentioned  or  objected  to  at  the  trial;  and 
the  ebjec     if  the  record  of  nisi  prius  had  been  incorrect,  the  Court  would  have  mended  it 

4ion  most  by  ihe  roll,  after  a  verdict  and  defence  made.  See  Cooper  v.  Spencer,  8 
^e  made  ai  ji^   g^g.   g   q    ,  g^^.^   g^,^ 

iht  }J"l,for  ^T'     Boys  v.  Edwards,  H.  T.  1815,  K.  B.  2  Chit.  Rep.  22. 

the  Coort  A  rule  nisi  had  been  obtained  to  amend  the  nisi  prius  roll,  by  inserting 
will  not  aet  a  special  title  to  the  declaration,  the  defendant  not  being  of  age  at  the  begio- 
Aiide  the  niQg  of  the  term,  to  which  period  the  declaration  being  entitled  generally,  re- 
jjerdici.  ferred,  and  his  appearance  being  recorded  as  on  the  day  when  he  became  of 
^  rftH*waii'*6®'  ^^  ^***'-  ^^  ^^®  ^^^^  ^®  absolute,  on  payment  of  costs.  See  1  Wib. 
jimended     '^^\  '^  T.  R.  474;  8  id.  629;   I  East,  134. 

hj  iofertiag  a  special  title  to  the  declara lion,  as  the  defendaot  bad  beeo  onder  age  at  the  beginaingof 
Ahe  term  to  which  the  general   title  of  declaration  referred. 

X  664  ]  

(O)  Of  the  verdict. 
(o)   Cff  a  general  verdict. 
1.     Williams  v.  Jones  and  another,  £.  T.  1734,  C.  P.  Barnes,  6. 
A  mistake       A  verdict  was  taken  by  mistake  of  the  associate  generally  for  the   plaiatiff 
4»f  ihe  asso  against  both  the  defendants,  instead  of  finding  E.  J.  not  guilty.      As  to  the 
hle*a  "end    ^^^^^  defendant,  a  verdict  was  found  for   the   plaintiff,  damages  200/.     The 
ed  in  the     plaintiff  moved  that  the  return  of  the  postea  as  to  Jones  might  be  ameoded, 
fOMtea^       which  was  ordered,  on  the  judge's  report. 

2.     The  King  v.  Keat,  H.  T.  1695,  K.  B,  1  Salk.  48. 
By  the  A  verdict,  general  or  special,  may  be  amended  by  the  notes  of  the  clerk  of 

«otc8  ofthe  assizes  in  civil,  but  not  in  criminal  cases.     See  I    Roll.  Rep.  S'S;  3  Cro.  144, 
*^*'«^"   160;  Cro.  Car.  145,388;  2  Co.  185;  Skin.  066;  4  Co  52;  Holt, 481;  pos^, 
Amendment  in  Criminal  Proceedings. 

3.  Eddows  et  al.  v.  Hopkins  et  al.  E.  T.  1780,  K.  B.  Doug.  375. 
And  a  gen  In  an  action  of  assumpsit,  brought  againdt  the  defendants,  as  the  executora 
«fal  ^fdict^f^u^  jj  ^jjg  declaration  contained  several  counts,  some  upon  promises  made 
ration  eoiT  ^^  *^®  defendants  themselves.  To  the  first  set  of  counts  the  defendants 
stating  of  pleaded  plene  adminisiravit;  and  to  the  others,  the  general  issue.  The  jury, 
different  on  the  trial,  found  for  the  plaintiff,  with  147/.  damages,  and  a  general  verdict 
€onnu,  was  entered  by  the  oflicer.  Afterwards  a  motion  was  made  in  arrest  of  judg- 
some  of  mcnt,  on  the  ground  that  the  verdict  was  general,  and  tlie  counts  inconsistent, 
which  are  ^^^  g„^j^  ^^  required  different  judgments  to  be  entered,  viz.  judgment  de  bo- 
aoint  of  ^^^  lestatoris  on  those  v/here  the  promises  were  laid  to  have  been  made  by  the 
law  and  e?i  fos^^^^'^  ^^^  bonis  de  propriis  on  the  others.  The  plaintiffs  then  applied  to 
4«aee  baa   have  the  postea  amended  by  the  judge's  minutes^  and  a  verdict  entered  for  the 
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{^laintifTs  on  those  counts  only  to  which  the  evidence  given  at  the  trial  ap-  only  betn 
plied,  and  for  the  defendant  on  the  others.     On  these  motions  coming  on  to- 8''®"  °" 
gethcr.  Per  Cur.     It  is  impossible  to  believe  there  was  such  an  absurdity   *"cou/t8°ihe 
the  law  as  that  a  mere  mistake  of  the  officer  should  be  without  a  remedy,  and  v«rdictmaj 
that  neither  the  judgre  or  jury  could  proceed  on  what  there   was  no  evidence  he  amended 
of  before  them.     The  Court  then  mentioned  a  case   where  one  Gibson  had  by  Jbe 
been  tried  and  convicted;  but  a  mistake  being  discovered  in  the  verdict,  a  J"*lg®'* 
consultation  of  all  the  judges  was  held,  when  the  mistake  was  corrected  ^^^^^V^qk  t 
minutes  signed  by  the  jury,  and  the  prisoner  executed.     Now   here  there   is    «•  • 

this  distinction,  that  if  there  was  only  evidence  at  the  trial  upon  such  of  the 
counts  as  were  f^ood  and  consistent,  a  general  verdict  might  be  amended  from 
the  notes  of  the  judge,  and  entered  only  on  those  counts;  but  that  if  there  be 
any  evidence  which  applies  to  the  other  bad  or  inconsistent  counts  (as,  for  in- 
stance, in  an  action  fur  words,  where  some  actionable  words  are  laid,  and  some 
not  actionable,  and  evidence  given  of  both  sets  of  words,  and  a  general  ver- 
dict), there  the  postea  cannot  be  amended,  because  it  would  be  impossible  for 
the  judge  to  say  on  which  of  the  counts  the  jury  had  found  the  damages,  or 
how  they  had  apportioned  them;  that  in  such  a  case  the  only  remedy  is  by 
awarding  a  venire  de  novo,  But  in  this  case  th?  rule  (o  arrest  the  j"^gnient  g^^jj^^^ 
was  discharged,  and  the  other  made  absolute,  but  on  the  payment  of  costs,  in-ihe  defend 
eluding  those  of  the  motion  in  arresl  of  judgment.  act  ple«d 

4.   Pltrie  v.  Hannay,  E,T.  1790,  K.  B  3  T.  R.  65D.  ©d  the  gen 

To  an  action  for  money  paid  by  executors,   and.  for  money  paid  by  ^^®*r  %d  ihe"8l  i 
testator  to  the  use  of  the  defendant.     Pleas;   1st.  The   general   issue;  ^^^y- Qte  oflimi 
The  statute  of  limitations.     The  plaintiffs  having  obtained  a  general  verdict  tationi,  aad 
on  the  first  issue,  and  the  Ia.st  remained  unobserved,  the  defendant  brought  a  a  vordici 
writ  of  error  in  the  House  of  Lords  upon  two  grounds;   1st.  Thai  no  verdict  was  found 
was  fifiven  on  the  second  plea;  and  2dly,  That  two  separate  demands  had  been  •'.?-. 
jomecl  m  one  action.     After  a  jomder  m  error,  a  rule   was  obtatnea   m  the  [^^  ^^^  -^ 
King's  Bench  to  show  cause  why  an  amendment  should  not  be  made  according  ^q^,  bat  na 
to  the  judge's  note,  by  adding  a  verdict  for  the  plainuffon  the  second  plea,  and  notice  talc 
by  entering  the  verdict  on  the  counts  for  mf>ney  paid   by  the   executors,  and  en  of  the 
for  money  hud  and  received  to  their  use.     Per  Car,     Such  amendments  have  Jj"*»  ***® 
been  per<nitled;  the  first  is  merely  the  misprision  ot  the  clerk  in  not  ^n^^ring  F^j"^!^*^** 
up  the  verdict  for  the  plaintiff  on  the  second  plea;  and  as  to  the  second   it  is  mended 
not  error,  for  though  an  executor,  whensuin;/  for  a  debt  due  to  his  testatoi\  even  afier 
could  not  join  a  debt  due  to  himself  in  his  own  right,  yet   it   is   the  constant  error  for 
practice  to  join  in  the  same  declaration  several  counts  for   money  had  and  re-  i'»"  defect^, 
ceived  by  the  dufendant  to  the  use  of  the  testator,  and  to  the  use   of  the  ex-?"**  jo'ndar 
ecutoras  such;  and  theref-jre  the  rule  must  he  made  absolute.  payment  of 

5.  Doe,  ex  dem.  Church  v.  Perkins  and  others,  T.T.  I890,K.B.  3  T.R.  749.  coste. 

The  postea  in  an  ejectment  in  which  the  plaintiff  had  obtained   a    verdict,  And  after  a 
stating,  that  "as  to  the  premises  in  the  declarulii)n  mentioned,  except  as  to^^i^ofer 
two  cottages,  parcel  thereof,"  twenty-two  of  the  defendants,   naming  I  be  rn, '**'**/*!  "J*"* 
were  guilty;  and,  "  as  to  the  said  two  cottages,  parcel  of  the  premises,  in  the  *,I'eiior"the 
said  declaration  mentioned,"  that  the  said  N.  and  M.  were  not  guilty.     On  ajQ^gQ  ^h« 
writ  of  error  and  joinder  therein,  the  defendant,  in  error,  applied  to  the  judge  tried  'he 
who  tried  the  cause  to  amend  the  postea  by  his  notes;  which  be  did  by  direct- cause  may 
ing  that  the  words  within  the  inverted  commas,  as  above,  should  be  struck  out.  "P®"  "PPl* 
He  also  applied  to  Buller,  J.  to  amend  the  judgment   roll,  who  ordered  *****m*nd  the 
the  defendant  should  have  a  rule  to  move  for  a  new  trial,   and   if  refused  that^^^^^^  ^. 
the  lessors  of  the  plaintiff  should  be  at  liberty  to  amend  the  roll.     A  motion  hij  notes; 
was  made  for  a  new  trial,  which  was  granted,  and  afterwards  to  set  aside  the    [  566   ] 
order  for  the  amendment   mude  by  the  judge  who  tried  the  cause,  on  two  Bat  where 
grounds;   1st.  Because  it  was  an  amendment  by  a  judge  of  another  court,  and***'"®***^°"^* 
afler  the  expiration  of  one  term  after  the  trial;  ^dly.   Because  the  amendment  *?  *  declara 
was  not  warranted  by  the  judge's  note.     Per  Cur.     There  is   no  foundation  J^^j  ^^^j 
for  the  first  objection,  far,  according  to  the  practice  of  amending  by  the  judge's  others  bad 
notes,  it  may  be  made  at  any  time;  and  that  tia  to  th^  Qecoud  objection^  [i  might  and  gcneraK 
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given,  ibe  have  been  determined  when  the  rule  for  granting  the  new  trial  came  before  t&« 
Coon  will  Court-  and  if  according  to  that  report  the  evidence  did  not  correspond  with 
tlw  verdict  ***®  amendment,  the  defendant  might  then  have  availed  himself  of  the  objeciioD. 
to  be  ameo  ^-   HoLT  v.  ScuoLEFlELD,  T.  T.  1796,  K.  B.  6  T.  R.  691. 

ded  t>y  the  On  a  motion  in  arrest  of  judgment  in  an  action  for  words,  it  appeared  thai 
jadge'i  some  counts  in  the  declaration  were  good,  and  others  bad  in  law,  and  thai  gen- 
noies.  eral  damages  had  been  awarded.  Per  Cur.  There  cannot  be  a  venire  dc  doyo, 

*^h '^^'b      *"^  ^^®  damages  being  entire,  the  judgment  must  be  arrested  in  toto,  for  the 
avtd«nce     pl^^intifi*  cannot  be  allowed  to  amend  the  judge's  notes  in  this  case,  siac^  the 
has  been     evidence  applied  as  well  to  the  bad  counts  as  to  the  good  ones, 
confined  to  7.    Williams  v.  Breedon,  M.  T.  1798,  C.  P.  1  B.  k  P.  S29. 

a  particolar  This  was  an  action  of  trespass  by  an  executor,  which  contained  counts  (or 
Wh"*  h  "y"'''^^  ^^  *^^  testator's  property  not  sustainable  by  the  plaintiff  in  hia  repre- 
■imiliter  tentative  capacity,  as  well  as  o<hers  that  were  not  open  to  that  objection.  The 
wai  added  jury  found  a  verdict  with  general  damages,  subject  to  the  opinion  of  the  coart, 
bj  the  as  to  the  tencbiliiy  of  the  action.  On  the  Court  being  moved  it  was  saggest- 
plaintiffin  ed,  that  even  admitting  the  invalidity  of  some  of  the  counts,  yet,  as  it  was 
iftead  of  ta  shown  by  the  judges  that  the  jury  had  found  their  verdict  on  the  evidence 
an?a*vor  •PP^ic^^^c  to  the  valid  parts  of  the  declaration  only,  judgment  ought  to  be  cn- 
dict  civen  ^^red  on  those  counts.  Per  Cur.  As  the  evidence  adduced  clearly  shows  thai 
for  the  de  the  jury  must  have  formed  their  estimate  on  the  valid  counts,  the  judge  is  ea- 
fendantftbe  titled  to  alter  the  postea. 
Court  refos  q    Grundy  v.  Mell,  E.  T.  1804,  C.  P.  I  N.  R.  2S. 

f-j**!if^\.\  A  rule  nisi  was  obtained  to  set  aside  a  verdict  which  had  been  given  for  the 
Bide  tiie  ?er  ./..  ,.  ,,  .  ,  ^.., 

diet  bot       nefendant,  on  the  ground  that  the   record  purported  to  try  a  certain  issue; 

allowed  an  whereas  the  rejoinder  had  concluded  with  a  veriiicalion,  instead  of  to  the 
amendment  country,  to  which  the  plaintiff  added  a  similiter;  a  rule  nisi  was  also  obtain- 
of  the  rcc  ed  by  the  defendant  to  amend.  Per  Cur.  Upon  the  authority  of  Sayer  t. 
•I  •  ^  1  P^^cock,  Cowp.  407.  where  a  similiter  was  added  after  verdict,  the  present 
^.  1  rule  for  the  amendment  must  be  made  absolute.     It  is  only  making  that  right 

gpeeific        which  the  defendant  understood  to  be  so,  by  going  do^'n  to  trial. — Rule  dis^ 
fine,  iiopos  charged  for  a  new  trial.     Rule  absolute  f^r  the  amendment, 
ed  bjr  eiai  9.  Rex  v.  Stevens,  E.  T.  1803,  K.  B.  3  Smith,  366. 

ate  fera  It  appeared  that  a  fixed  fine  for  a  misdemeanor  had  been  miscalculated  m 

misdemean  ^i^g  verdict  and  judgment.  It  was  now  moved  to  amend.  Per  Cur.  A  rule 
calculated**  ^"^'"g  been  served  upon  all  parties  interested,  we  will  alter  the  rule  for  the 
in  the  ver  judgment  against  the  prisoner,  and  the  entry-roll  as  to  part  of  the  punishmenty 
diet  and      but  we  cannot  aher  the  judgment  and  verdict. 

jodgroeni  10.     Pearjse  V.  Cameron,  T.  T.  1813,  K.  B.  1  M.  &  S.  675. 

the  Con'i  This  action  had  been  brought  on  a  balance  of  accounts.  A  verdict  had 
h  h***  been  taken  for  the  plaintiff  for  the  damages  in  the  declaration,  subject  to  a 
verdict  de.  reference  of  all  matters  in  ditrerence.  A  rule  nisi  was  moved  for  to  amend 
jadgment.  ^^^  original  writ,  declaration,  nisi  prius  record,  and  rule  of  reference,  by  in* 
A  verdict  sertiog  the  sum  of  10,000/.  Instead  of  25,000/.  ihe  sum  laid  in  the  declare-' 
tAkeo»  snb  tion.  The  affidavit  in  support  of  the  motion  stated,  that  a  much  larger  sum 
jcci  to  a  re  than  that  for  which  the  verdict  was   taken  would   probably  be  proved   before 

ereace.can  jjj^  arbitrator.     Per  Cur.     We  cannot  increase  the  sum  as  prayed. — Rule 
not  oe  a  ^       ,  "^     ' 

mended  by  refused. 

increasing  1 1-  UsHER  AND  ANOTHER  V.  Danset  and  others,  E.  T.  1815,  K.B.4M.&S.94. 
the  soni  na  In  an  action  upon  a  bill  of  exchange  for  1475/.  1 85.  the  damages  were  laid 
med  in  the  at  IG30/.  A  verdict  was  given  fur  1685/.  being  the  amount  of  principal  and 
declaration  interest;  for  which  sum,  togreihcr  with  costs,  judgment  was  entered.  A  writ 
reference  ®^  error  was  brought  in  parliament,  assigning  for  cause  the  excess  of  the  ver- 
on  BD  affidftdict  above  the  damages  laid  in  the  decluration.  Joinder  in  error.  A  rule  nisi 
vit  that  a  was  obtained  in  the  subsequent  term  for  liberty  to  r^mend  the  judgment-roll 
Imger  sam  by  entering  a  remittitur  of  35/.  and  to  have  judgment  for  the  residue,  and  also 
wonld  probfQ  amend  the  transcript  on  payment  of  costs  in  error,  &.c.  Per  Cur.  There 
▼  dhcf^^^  ^^^  ^^^^  express  authorities  for  allowing  Ihis  an.endment,  the  case  of  Hardy  v. 
thearbiira  Cathcart;  Marsh.  Rep,  180;  5  Taunt  2.  S.  C;  which  was  a  penal  actioo, 
tor. 
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irtargor 

Vhara  the  jurv  fouDd  a  verdict  for  the  plaintiff  with  one  shilling  dKmagesf  ^^>"B^ 
which  was  irregular,  because  damages  cannot  be  given  for  (he  detention  of  the  "J^^  ^1  -^ui 
debt  io  a  penal  action.    In  that  case  Heath,  J.  said,  '^It  was  a  rule  at  common  ^^^  declara 
law,  that  a  judgment  could  not  be  amended  after  the  term  in  which  it  had  been  tion,  and 
entered  up;  but  that  several  statutes  had  corrected  and  liupplied  this  defect  in  jadgment  i* 
the  law,  and  particularly  the  8th  of  Hen.  6,  relieved  in  all  cases  where  the  entered  for 
error  had  arisen  from  the  misprision  of  the  clerk."      In  Pickwood,  v.  Wright,  *^  whole 
1  H.  Bl.  643,  a  similar  leave  was  given  to  enter  a  reroittiter  of  the  damages  ^^i^i^  ^^ 
found  beyond  the  sum  laid  in  the  declaration  pending  a  writ  of  error.      Rule  signing  thie 
abaolute.     See  1  Roll.  Ah.  578;  S  Show.    1110;  And.  384.  S.  C;    tO   Co.  for  ceote, 
1776;  8  H.  6,  s.  5,  a;  42  Ed.  3,  s.  7;  Owen.  45;  2  Bac.  Ah.  Gwill.  edit  267.  the  jodg 
Damages,  D.  2;  1  Wils.  30;  8  Rep.  157,  162;  Vin.  Ab.  Amendment,  F.  pi.  meBiaiid 
^;  8  Mod.  304;  5  Burr.  2730;  Gilb.  C.  P.  108;  And.  351 ;  2  Bl.  Rep.  1300;  !!""t"''' 
3  T.  R.  659,  749;  5  id.  577;  7  id.-  474;  3  M.  &  S.  591,  mended  by 

IS.    Hi^RDr,  qui  tarn;  v.  Catucart,  clrrk,  E.  T.  18 14,  C.  P.  1  Marsh.  180.  entering  a 
This  was  an  action  for  non-residence,  founded  upon  the  statute  43  G.  3,  c.  remitiitiir 
84.    The  jury  found  a  verdict  for  the  plaintiff,  giving  one  shilling  damages.  A'^'  ^^  *'  ^ 
writ  of  error  was  afterwards  brought,  assigning  for  cause  that  the  verdict  had  ^^'^^^^  ^ 
been  erroneously  entered  for  damages  and   costs.      A  rule  nisi  was  now  ob-,_g^m^  ^^ 
tained  to  enter  a  remittitur  of  the  damages  on  the  record  of  the  judgment,  and  jadgmeae^ 
amend  the  transcript  of  the  record.     Per  Cur.  The  stat.  of  Hen.  6,  relieves   [  568  ] 
in  all  cases  where  the  error  has  arisen  from  the  misprision  of  the  clerk;  let  the  So  where 
rule  be  made  absolute.     Rule  absolute.      See  Roll.  Ab.  tit.  Amendment;  ]4the  jtry,  in 
Ed.  3,  St.  I,  c.  6;  9  Hen.  5,  st.  1,  c.  4;  8  Hen.  6,   c.    12.   &   15;    Gilb.  C."  P®***!  •• 
P.  116;  4  Burr.  1289;  Doug.  114;    1  Salk.  51;    2  Lord  Ray m.  1307;  3T.|jJ^'^J^* 

R-  ^^^'  by  aieUke 

the  plaintiff  efler  e  writ  of  error,  brooaht,  may  enter  a  remittitar  on  the  record  as  to  the  dainages,  and 
ilao  amend  the  transcript  of  the  record. 

13.     Harrison  v.  Kme,  M.  T.  1817,  K.  B.  1  B.  &  A.  161 .  Where  a 

A  general  verdict  had  been  taken  for  the  plaintiff.     A  motion  was  now  made  general  ver 

to  amend  the  record  by  entering  the  verdict  upon  those  eounts  only  on  which  ^'^  1>"^ 

evidence  had  been  given  at  the  trial  according  to  the  judge's   notes.     It  ap-^^°  **^'* 

peered  that  the  verdict  had  been  obtained  in  1809,  and  that  the  defendant  had  pi^jmiff  the 

brought  a  writ  of  error,  upon  which  the  judgment  had  been  reversed  in  respect  Coort  after 

of  one  of  the  counts  being  defective,  in  support  of  which  no  proof  had  been  of- a  lapse  ofS 

fered  at  the  trial.     Per  Cur.  At  this  distance  of  time  the  present  applicatioD  yaa»i  and 

cannot  be  allowed.     The  plaintiff  has,  however,  no  reason  to  oomplain,  as  his*^  ^^ 

attention  ought  to  have  been  aroused  by  the  writ  of  error. — See  3  M.  ^  S.  "hj/hMiJ 

110;  7  Taunts  431 ;  post,  tit.  Harris  v.  Davis.  revaraed 

hi  error  on  one  eonnt,  apon  which  no  proof  bad  been  offered  at  the  trial,  refoaed  to  allow  the  verdict 
to  be  amended,  by  entering  it  on  particnlar  connts,  according  to  (he  evidence  on  the  judge's  notes« 

14.     Harris  v   Davis,  M.  T.  1818,  K.  B.   1  Chit.  Rep.  625.  ^**!2f  " 

In  this  action  a  general  verdict  had  been  obtained  for  the  plaintiff,  and  gene*'^^^,.^  ' 
ral  damages  assessed.     A  motion  was  now  made  for  a  rule  to  arrest  the  judg-  there  is  n 
tnent,  or  to  set  aside  the  verdict  and  have  a  new  trial,  as  there  had  been  a  mis-  misjoinder 
joinder  of  counts,  one  count  being  partly  in  case  and  partly  in   trespass,   andof  connta,  ^ 
another  count  entirely  in  trespass.     Per  Cur,  The  trespass  was  not  proved,"^  "?  •?* 
and  no  evidence  seems  to  have  been  offered,  as  to  that  point.      The   pl^tn^tff 9^°^  ^^ 
eould  therefore  prevent  you  from  deriving  any  benefit   from  this  motion   by  of  ibem,tha 
amendmg  the  verdict,  and  confining  it  to  that  part  of  the  declaration  on  which  verdiet  ifta 
evidence  alone  was  given.     You  may  take  a  rule  to  arrest  the  judgment,  but  kengeaeml 
it  will  be  in  that  case  of  no  avail.     The  grounds  for  setting  aside  the  verdict 'J'  ""f^*^ 
were  stated  but  the  Court  finally  granted  a  rule  niei  to  arrest  the  judgment.  ■'"'•^"•••^ 
See  4  T.  R.  794;  6  Taunt.  29/ ^  *  SL.*^ 

15.     Ferres  v.  Wealb,  E.  T.  1818,  C.  P.  2  Moore,  215,  denoe. 

In  this  action  the. defendant  had  pleaded  six  different  pleas.      The  plaintiff  [  669  ] 
had  joined  issue  on  the  two  first  pleas,  and  tendered  issue  on  the  third,  fourth,  Where  the 
and  fifth;  but  there  was  no  replication  to  the  sixth  plea,  which  remained  whol- defendant 
ly  unanswered. ,.  The  defendant  added  a  aimiltter  to  the  third,  fo»rth,  and  fi^h  ?^^^*f  •^^r 
VOL.  I.  50  ••^•"* 
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!*•••;  ?"*  on  which  issue  was  joined.  A  verdict  had  been  taken  by  consent  for  the  plato- 
]^2^*J"jJ^ tiff  for  nominal  damages,  subject  to  the  award  of  an  arbitrator,  who  was  cm- 
pj-  ij,  ijjg  powrered  to  direct  that  a  verdict  should  be  entered  for  the  plaintiff  or  defendant, 
last,  of  OS  he  should  think  proper,  without  prejudice  to  the  objection  on  the  record, 
whichomis  viz.  that  the  plaintiff  had  omitted  to  answer  the  defendant's  last  plea.  The 
sion  he  wu  arbitrator  found  the  first  and  second  issues  for  the  plaintiff,  and  the  third, 
berr**r  al  ^**"'^^^'  ^^^  ^^^*^»  ^^^  ***^  defendant,  damages  one  shilling.  A  rule  nisi  had, 
and  the/  '  tender  these  circumstances,  been  obtained  to  amend  the  issue,  roll,  and  record, 
were  fbaodby  adding  a  traverse  to  the  6th  plea,  and  a  similiter  thereto.  A  rule  nisi  had 
for  the  been  also  obtained,  on  the  part  of  the  defendant,  in  arrest  of  judgment.  Per 
plaisiiflTbj  Cy,  j^g  no  case  has  been  cited  to  show  that  the  Court  have  ever  granted  an 
**"•  ■•'V|*  amendmeni  where  the  defect  in  a  record  has  been  pointed  out  previous  to  trial, 
iraror*with^  ''^**®'"®  ^^^  party  in  whose  hands  the  record  is,  afterwards  goes  on  to  trial, 
o«t  prejo  or  where  a  plea  is  led  wholly  unnoticed  in  the  recfird,  we  cannot  allow  the 
dice  to  iho  amendment  prayed.  The  rule  in  arrest  of  judgment  most  also  l>e  discharged^. 
objaciioB  for  if  the  plaintiff  enters  up  judgment  on  the  record  as  it  now  stands,  the  de- 
•"  '*|J  fendant  may  afterwards,  if  he  deems  it  adviseable,  bring  a  writ  of  error,— 
2^jf  ^  Rules  discharged.  See  6  Taunt.  164;  I  N.  R.  28;  Cowp.  407;  I  M.  641; 
wosld  Doi  8  Mod.  S76,  S.  C. 

peimit  tho      |6.       SoUGULL  AND  OTHERS  T.  CaMPBELL  AND  OHTERS,   E.  T.   1819,  K.  B.    1 
'I^*''*d  ^*''**  ^^**P-  '-^^^* 

"     .    •^°        A  motion  was  made  in  this  case  to  show  cause  why  the  entry  of  the  rerdiet- 
tiioed*bf»    B^ould  not  be  amended  according  to  the  notes  of  the  arbitrator,  to  whom  the 
the  dofend^  case  had  been  referred.    Fer  Cur.  Where  a  party  is  even  desirous  of  enteriog 
ant  to  arrest  a  verdict  according  to  the  judge's  notes,  the  application  for  that  purpose  must 
t^^i^t^a      be  made  to  the  judge  who  tried  the  cause,  although  he  be  a  judge  of  a  differ- 
y*"J^  "'*•.  ent  court  from^that  in  which  the  action  is  brought.     The  Court  have  no  power 
oa  he  might  ^^  compel  the  productions  of  the  judge's  minutes.     The  present  application  is* 
bHfigawritto  amend  the  verdict  according  to  the  judge's  notes,  which  are  supposed  to  be 
of  error,      in  the  custody  of  the  arbitrator,  to  enable  him  to  make  his  award;  but  as  we* 
ThoCoaH  cannot  make  any  award  as  to  the  notes  of  the  judge,   still  less  can  wo   as  to 
'•■•^'*   those  of  the  arbitrator.— Rule  refused.      See  3  T.  R.  74»;  I  B.  ^r  A.  163;  4 
J^*f^  Doug.  376;  Graham  v.  Bowham,  MS.  cited  1  Chit.  Rep.  284. 

verdict  by  tlie  noies  of  an  arbkrator,  to  whom  the  caose  had  been  referred,  as  they  coold  not  compel' 
tfaa  prodociion  of  those  notet.     SemV.  that  where  a  simitar  amendment  is  prajred  rrom  the  Boiee  of« 
jvdge,  oppftieaiioa  mast  be  made  to  him,  and  not  to  the  Coort. 

Wliere  in     17      Sakbford  t.  PoRTEr,  and  same  v.  Clarke,  H.  T.  1820,  K.  B.  2  Chit. 
onSJiS  Rep.  251. 

]^.  a.c.tt.'  These  actions  were  brought  on  the  statutes  2  &  3  Ed.  6,  c.  13,  for  not  set- 
lor  not  sof  ting  out  tithes.  The  jury  had  found  verdicts  for  the  plaintiff  to  the  amount  of 
t'm^  oat  1 10/.  being  the  single  value  of  the  tithes  not  set  oUt.  It  was  now  moved  to 
V'***^***!.  amend  the  postea,  by  entering  the  verdi<:t  for  treble  the  value  assessed  by  tho 
damaiMii  ^'^'  pursuant  to  the  statute.  Per  Cur.  We  cannot  amend  the  postea.  The 
whkha  defendant  has  pleaded  nil  debet;  upon  which  issue  it  has  been  found  that  tho 
maanfod  defondant  owes  the  amount  of  the  single  value.  We  are  bound  to  conclude' 
only  to  the  that  the  jury  have  taken  into  their  consideration  all  the  daonnges  that  the  plain- 
aiogleval  tiff  was  entitled  to  recover.  In  the  case  of  Baldwin  v.  Gillet,  Godb.  34f. 
*•• .  which  has  been  relied  on,  tho  jury  found  as  and  for  single  damages  speciflcal- 

Mtallowod  ^3^«  ^^  ^^  ^'^^  ^^®  plaintiff  was  entitled  to  come  into  court,  and  have  judgmeat 
to  ho  anon  entered  up  for  treble  value;  but  here  the  verdict  being  entered  generally  with- 
ded  hy  eo   out  any  thing  to  show  that  the  jury  hajve   found  the  single  value  only.      We 
toriog  tho    roust  refuse  the  rule. — Rule  refused.  ' 
H?^?fcr  ^^)   Of  ^  speciat  verdict , 

valno^iwDv  '•     MitLER  v.  Trets,  M.  T.  1696,  Ex.  Ch.  Ld.  Raym,  324. 

ding  to* Iho  ^^  infonnation  had  been  exhibited  against  the  defendant  in  the  Court  of 
ataiata.  Exchequer,  for  selling  lace  and  silks,  Sec.  Upon  issue  joined,  the  jury  found 
r  670^  J  ^^^  defendiint  guilty,  as  to  selling  the  hice,  kc.  but  stated  nothing  in  their  ver* 
A  special  <^ct  as  to  the  silks.  Judgment  in  the  Exchequer  for  the  infornier.  Upon 
verdict  that  etror  bfought  this  omission  of  the   jary  in  the  verdict   was  aastfoed  for 
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error;  upon  which  a  motion  was  made  in  the  Exchequer  for  leave  to  amend^  ^^'"P'^ 
but  denied  by  the  Court. — Judgment  reversed.  w*hoIe'i«aoe 

8.  Th«  Kino  v.  Keat,  H.  T.  1695,  K.  B.  1  Salk.  47.  CaoMWEix  v.  GauMa- i, erroneoat 

DEN,  E.  T.  176:  ,  K.  B.  I  Ld.  Raym.  335.  and  not  a 

A  verdict,  general  or  special,  may  be  amended  in  civil,  but  not  in  crimluai  mendaMe* 
cases,  by  the  notes  of  the  clerk  of  assize,  or  on  a  special  verdict,  by  the  notes  ^**  *"  8®* 
of  counsel  in  the  cause  after  error  brought.     See  Bull  N.  P.  320.  *ui     T  t 

3.  Mayhoe  v.  Archer,  T.  T.  1721,  K.  B.  8  Mod.  46;  S.  C.  I  Stra.  513.    n«y  be  « 

On  a  special  verdict,  the  jury  found  that  R.  B.  rented  a  farm  for  which  he  mendedl  by 
paid  300f.  per  ann.  and  that  he  had  planted  potatoes  on  part  of  the   land;  the  ininoiei 
that  ha  brought  great  quantities  of  potatoes  to  sell  for  profit;  that  for  several  **kefi  ^T 
years  past  he  dealt  with  several  persons  in  potatoes  at  several    limes  and      .   .  • 

places,  and  had  employed  warehouses  whero  he  deposited  them,  and  had  ser-  qqi^  ^f 
▼ed  several  markets  therewith.     A  motion  was  made  for  a  new  venire^  or  that  counsel.* 
the  Court  would  give  leave  to  amend  the  verdict   upon  an  affidavit  of  one  ofOr  even  by 
the  witnesses  at  the  trial,  that  B.  bought  potatoes  several  years  to  the  value  of*"  affidavit 
£00L  per  ann.    'A  rule  was  accordingly  made  for  the  other  side  to  show  cause  •'wha»  waa 
why  the  verdict  should  not  be  amended;  and  on  cause  being  shown,  it  ''^^s  Jh-^rurL*' 
stated  chat  though  the  witness  had  sworn  the  same  thing  at   the  trial,  yet  it 
.was  without  precedent  to  have  a  verdict  (which  is  a  record)  amended  by  such 
..«n  affidavit;  for  though  it  was  the  same  which  was  given  in  evidence  before, 
yet  the  jury  did  not  believe  it,  or  probably  there  might  be   other  evidence  at 
the  trial  to  disprove  it.     But  the  Court  was  of  opinion  that  a  special  verdict 
might  be  amended  by  notes  taken  by  the  clerk  at  the  trial,  or  on  proof  of  the    r  571  1 
certainty  of  what  was  then  given  in  evidence;  and  the  same  was  ruled   ac- 
cordingly upon  payment  of  costs. 

-4.  Manners  V.  PbsTAN,  H.  T.  1801,  C.  P.  3  B.  &  P.  343.     S.  P.  New- 
COMBE  V.  Green,  M.  T.  1743,  K.  B.  2  Stra.  1 197;  S.  C,  1  Wils.  3J. 

Aciion  upon  the  statute  of  Anne  for  usury.     The  jury   found  verdict  for  Or  by  the 
4he  plaintiff  stating,  that  the  defendant  took  5/.  for  the  use  of  50/.    from  thei^'^S**** 
14th  of  April  to  the  14th  of  July;  but  this  finding  was  inconsistent  with  the"^** 
r^'eal  facts,  as  the  note  itself  did  not  become  due  till  the  15th.     A  motion  was 
made  for  leave  to  amend  the  verdict  by  the  judge's  notes,  which  was  opposed 
by  the  defendant,  on  the  ground,  (hat  where  a  jury  have  found   a  particular 
•fact  incorrectly,  there  was  no  means  of  rectifying  the  mistake  but  by  sending 
the  case  to  a  new  trial.     But  the  Court  were  of  opinion  that  the  verdict  might 
be  amended  according  to  the  judge's  notes,  without  exceeding   those  bouad- 
.ariea  which  prior  cases  had  fixed  to  such  indulgences.  A        '  I 

5.  Dob,  dbm.  Hitchins,  v.  Lewis,  T.  T.  1752,  K,  B.  1  Burr.  617.         caielfaiit 

The  counsel,  in  arguing  the  special  case  prepared  in  this  cause,  was  depart-  atated  may 
ing  from  the  facts  detailed  in  it,  when  Lord   Mansfield  interrupted   him,   ob-  be  ameod 
serving  that  th^  Court  must  determine  upon  the  case  as  stated;  and  that  if  it^*  , 
ibe  mis-slatedj  the  party  must  apply  to  amend  it.  fp^d'*"*'^ 

(P)  Of  the  judgment. — See  tit.  Warrant  of  Attorney.  may  b^a 

(a)  Before  a  writ  of  error.  mended  by 

I.  Trevanion  v.  Tooker,  M.  T.  1607,  K.  B.  12  Mod.  3ri,  content. 

IPer.  Car,     A  plain  mistake  of  a  clerk  in  entering  up  judgment  may  be  a-  Q**- Wheth 
mended  by  the  consent  of  the  party  enthled  to  take  advantage  of  the  mistake.  ^^  l^lmu 
S.  Delabarre  and  another  v.  Y^arolev,  M.  T.  1660,  K.  B.  T.  Raym.  4^.  10  i^  17^ 

In  an  action  on  the  case  part  is  found  for  the  plaintiff,   and  the  residue  for  Car.t.  o.  8. 
•the  defendant,  and  as  to  that  part  which  is  found  for  the  defendant  the  judg-jadgment 

•  Or  by  the  memory  of  ihe  jadge  who  Iried  ihe  CAOse;  Elliott  v.  Skypp,  M.  1635,  Cro.  ?**•*  V^r^ 
C»r.  S33.      These  (imendments  in.iy  be  made  even  after  argument;  iho  Attorney  General  '''?**.  ^ 
▼  .  While,  Bonb.  283.  ^"  •**.*       . 

t  By  the  itatate  16  &  17  Car.  2.  c.  8.  no  judgment  ifier  verdict,  confession,  per  cogno-  '^.   ^^d^* 
▼it  actionem,  or  relicta  verificaro  >hdll  he  reversed  of  a  miaericordia,  or  cripintoi',  or  for  that  '^  . .  . 
a  misericordia  is  entered  for  a  capiatar,  or  vice  versa.     Nor  by  the  siai.  4  &  5  Ann.  c.  16,^^*' 
jadgoient  by  confession,  nil  dicit,  non  silm  informatos,  or  when  a  writ  of  ioqairy  ia  execu- 
ted; or  that  ideo  concoasam  eat  per  curiam  i:i  entered  for  ideo  consideratam  eat  per  cariam; 
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amended  meiit  is  entered  qvad  quertru  et  ptfg'd  $ui  $uni  in  misericcrdia.  Oa  motion 
bjr  eruin|r  ^|^^^  ^^^  judgment  should  be  ameoded,  and  plegii  sui  struck  out,  b«caiiM  thej 
'l*^7'»**T^  *"*?***  "^^  to  be  amerced.     Per   Cur.     We  must  take  time  to  couflider.-— 

^       ^  ^  Adjourned. 

3.  Fettyplace's  case,  M.  T.  1668,  K.  B.  1  Mod.  15. 
TiMiniiprie  In  an  action  of  assumpsit  upon  a  promise  in  consideration  that  the  plaintiff 
ion  of  afTce  would  ^*  affcerere,^^  instead  of'^q^e,"  Sfc.  a  motion  was  made  in  arrest 
rare  foraf  of  jodgment,  and  the  case  of  Bedel  v.  Sir  Edward  Wingfield,  Cro.  Eliz.  466. 
lerra  nay  ^,^g  cited.  Twisden,  J.  said,  he  remembered  "  disirutiontin^^  for  "  dtt- 
^^amen      irudionem,^  cannot   be  helped;  so   neither  ^* vaccaria,^^  for  ^^  vicaria,^     So 

the  Court  gave  directions  to  see  if  it  was  right  on  the  roll.     See  1  T.  R.  785; 

Doug,  194;  Cowp.  12:29;   10  Mod.  88;  2  Barnes,  123. 

4.  Anon.  T.  T.  1 670,  K.  B.  1  Vent.  1 52. 
Or  qood  re      After  verdict  for  the  plaintiff  in  an  action  of  debt   on  bond,   the  judgment 
cnperet,&e.  Yrtk9  entered  qttod  recupertl^  the  sum  pro  misi»   ei  custag^  instead  of  pro  de- 

instead  of    Ifiio  prauP,      The  Court  ordered  the  amendment,  it  beine  tha   misprision  of 

prodebita    .u^  ^u.i.  >  b  r 

nriad'-  *       cjerK. 

^       •  5.  Deuoren  v.  VValcot,  H.  T,  1680,  K.  B.  T.  Jones.  199. 

Or  reeapa        On  an  objection  that  the  judgment  was  recuperdj  there  being  two  plaiatifiS| 

rat,  whera  amendment  ordered. 

'r'*  ft*  *  ^'  Ratner  v.  Arnold,  T.  T.  C.  P.  Ca.  Prac.  9. 

Or 'attach        ^^  ^  motion  for  leave  to  amend  a  common  judgment  in  debt  bj  confeasioOi 

fait  inttaad  ^°  ^^^^^  ^^^^®  was  a  mistake,   for  it   was  entered  ^*  aUachfmty^^  inatead  of 

ofsam  fait;"  sumfuity'*^  the  Court  made  the  rule  to  amend  the  record  absolute. 

7.  Anon.  H.  T.  1686,  K.  B.  Comb.  71. 
If  a  judgment  is  entered  on  the  roll,  with  blanks,  they  maj  be  filled    up 

9' » J ^*"*"  without  notice,  within  the  year. 

or*  oerens  ^'   White  v.  Briggs,  M.  T.  1695,  K.  B.  Comb.  500. 

in  Mid.  ia        ^"  ^  motion  to  amend  a  jud;;ment,  it  being  ^'  querem  in  Jlfia','*  instead  of 

atead  of      '^  defs.  in  Mia^,^^  the  Court  ordered  the  amendment. 

g?^*; »"  9.  Cradock  v.  Ratford,  H.  T.  1695,  K.  B.  4  Mod.  571. 

Or     m'  no     Judgment  had  been  signed  twenty  years  before  the  present  application. 

iQQf^  On  its  revival  by  scire  facui-n  against  the  heir  and  terienants,  the  judgmeot 

I  575  1  stated,  *^  that  the  aforesaid  Thomas  might  recover,"  instead  of  the  aforesaid 
Arthur."  The  Court  was  moved  that  the  roll  might  be  brought  in  and 
amended,  it  being  only  the  fault  of  the  clerk.  The  defendant's  counsel  urged 
that  it  was  not  amendable,  being  an  error  in  judgment,  which  must  be  consid- 
ered  as  an  act  of  the  Court,  and  not  of  the  clerk.  Rut  per  Cur.  These 
amendments  have  frequently  been  made,  and  the  Court  directed  the  same  ac- 
cordingly.    See  12  Mod.  384;  Stra.  115'2. 

10.  Chattle  v.  Lees,  H.  T.  1689,  K.  B.  4  Mod.  6. 

The  plaintiff  obtained  a  verdict,  and  the  judgment  was  entered  with  amis* 

Or  miieri    ericordia^  instead  of  capialur.     The  defendant's  counsel  moved  to  arrest  this 

***  J**r**    judgment,  because  it  was  an  error  not  amendable  by  stat.  8  H.  6.  for  that  act 

'  ^   ^  ^  only  aided  the  misprision  of  clerks  in  entries  of  judgment,  but  this  was  the 

^  *     *        fault  of  the  Court  in  giving  judgment.      Sed  per  Cur.     This  is  now  remedied 

by  stat.  16  &  17  Car.  2.  c.  8.  which  enacted  that  judgment  shall  not  be  stayed 

after  verdict  for   want  of  miser icordia   or  capiiUur.     See  Palm.  98;   Hob. 

127;  SSaund.  289;   1  Roll.  Abr.  266. 

11.  Hanckford  v.  Mk.vd,  E.  T.  1699,  K.  B.   12  Mod.  584. 
A  judgment  for  damages  wan,  ^'  that  the  aforesaid  A.  recover,"  instead  of 
Or  defend   ^  the  aforesaid  B. ;"  and  it  was  amended  on  motion.     Gould,  J.  said   he  reii> 
ant  for        membered  a  case  where  the  like  fault  was  amended  on  motion,  after  20  years. 


plaintiff; 


or  thnt  thn  c  tsts  incrcnfted  nfier  verdict  in  an  action  or  noni«Dtt  in  replevin  are  not  entervd 
to  be  at  (he  request  of  the  party  for  whom  judgment  ii  given;  or  that  coats  de  incremeDto 
io  any  case  are  not  entered  to  by  con<ient  of  the  plaintiff.  Provided  not  to  eitend  to  any 
appeal,  indictment,  presentment,  or  action  on  any  penal  statste,  nnlesa  for  eipfltoma  of  tOQv 
oa^e  and  poondage. 
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12.  Abrahat  v.  Bunn,T.  T.  1715,  C,  P.  1  Com.  250. 
This  was  an  action  of  a  debt  upofn  a  bond,  with  condition  that  the  defendant  Or  plaintiff 
thould  pay  50/.  to  one  Eyres  on  such  a  day;  and  should  indemnify  the  plain- ^°'" f®*®"^ 
tiff*  who  was  bound  with  the  defendant  in  another  bond  to  Byres  for  the  pay-'"*' 
iiMDt  of  the  same  sum.     The  defendant  pleaded  solvit  ad  diem;  the   plaintiff 
replied,  quod  prsed'  Johannes  Bunn  non  solvit  prout  idem  Johannes  Bunn  su- 
perius  allegavit  el  hoc  petit  quod  inquirat  per  patriam,  Sec.   prssd'  Johannes 
Abrahat  similiter,  where  it  should  have  been  preed'  Johannes  Bunn  similiter, 
after  a  verdict  for  the  plaintiff,  without  any  defence   made  by  the  defendant, 
upon  whom  the  issue  lies;  a  motion  was  made  in  arrest  of  judgment  on  the 
ground  of  the  misprision,  and  it  was  contended  that  the  statute  17  Car.  S.   c. 
8.  did  not  extend  to  this  case,  for  that  aids  a  mistake  of  the  name   where  the 
plaintiff  or  defendant  has  been  rightly  named  before,  and  where  that  might  be 
shown  for  cause  on  a  demurrer,  but  that  could  not  be  done  here,  in  which  the 
Court  acquiesced.  ^ 

IS.    Waring  v.  BLETCHmoTo.v,  E.  T.  1738,  C.  P.  7  Mod.  291.  S.  P.    Fos-    I  574  1 

TBR  V.  BlacKwbll,  E.  T.  1736,  C,  P.  Barnes. 
A  rul6  nisi  was  obtained  to  amend  a  judgment  entered  on  the  roll  in  a  sub-  Ordor»cov 
«equent  term  to  that  in  which  judgment  was  entered.     TUe  amendment  de-  ®'  *"'*ut  i 
sired  was  to  insert  do  recover  instead  of  ought  to  recover,  the  latter  being  un-  ^^co'er. 
certain,  and  not  a  judgment  to  recover.     Against  the  amendment  it  was  con- 
tended that  it  is  an  error  in  law,  and  not  the  misprision  of  a  clerk,  and   there- 
fore ought  not  to  be  rectified  in  a  subsequent  term.     Per  Cur.     We  are  all 
of  opinion  that  the  amendment  should  be  made,  for  as  the  words  now  are,  it  is 
no  judgment  of  the  Court,  but  a  mere  nullity;  the  statute  16  4r  17  Car.  2. 
warrants  it;  for  though  is  does  not  fall  within  the  instance  there  given,  yet  it  is 
a  mistake  of  a  similar  nature.     See  Lord  Raym.  1570;  Doug.  116;  1  Vent. 
132;    1  Com.    Dig.    Amendment,  k;    Blackmore's  case,  8  Co.    156;    Cro. 
Eliz.  497;  Palmer,  198,259;  iRoll.  Ah.  201;  1    Brownl.  56;  I   Lev.  430; 
5  Mod.  147;  1  Vent.  132;  Hob.  327;  Cro.  Jac.   603;  2   J-,eon.    122;  Cro. 
Eliz.  203;  Stiles,  265;   1  Roll.  Ab.  751;  1  Sid.  70. 

14.  Short  v.  Coffix,  Execotor  op  B,  Cofflv,  E.  T.  177 l,K.B.5Burr.  2730.  Or  de boni# 
In  an  action  brought  agahist  an  executor,  the  judgment  was  entered  by  mis-  ^^'^^^ j'^"*r !? 
take  de  bonis  propriis;  and  upon  a  motion  for  leave  to  amend   by  making  it  t,o„{^  ^^^^ 
de  bonis  testatoris,  si,  Sec.  et  de  bonis  propriis,  si  non,  Sfc,  the   Court   were  torii,  li  fce. 
of  opinion  that  the  amendment  ought  to  be  made,  it  not  being  an  error  in  point 
of  law,  bnt  a  mere  mistake  of  the  clerk. 

15.  Rat,  administrator,  v.  Lister,  H.  T.  1*738,  K.  B.  And.  351. 
Debt,  upon  two  judgments,  one  of  which  was  for  30/.  and  the  other  for  10/.  Bsi  in  debt 
lOv.  and  the  plaintiff  aileged  his  damage  10/.  The  defendant  pleaded  payment,  ^'^  J'^^ 
but  on  the  trial  made  no  defence,  and  the  jury  found  for  the  plaintiff,  and^^^j^^^^ 
gikve  30/.  damages.     On  motion  to  amend  the  declaration  by  inserting  40/.  jadgmeot 
■damages  instead  of  10/.  it  was  insisted  that  this  ought  to  be  permitted,  it  being  Jieiog  for 
no  alteration  in  the  verdict  or  judgment,  but  in  the  declaration,  and  only  a  single  greater 
word,  and  it  tends  to  the  furtherance  of  justice;  and  besides,  (he  mistake  is  to  be  ^if'**'?^ 
considered  as  the  misprision  of  the  attorney.    Per  Cur.  We  are  of  opinion  that  }^":|j  ??* 
the  matter  prayed  to  be  amended  cannot  be  called  the  misprision  of  the  clerk,  declaration 
it  being  the  demand,  and  consequently  the  instruction  of  the  plaintiff,  hence  the  Court 
it  cannot  be  altered,  for  the  Court  has  no  authority  to  increase  the  parties  own  refosed 
demand.     The  statute  of  flen.  6.  upon  which  this  motion  must  he  founded,  *•"*«  *®  • 
has  been  expounded  to  extend  only  to  the   plain   apparent  misprision  of  the  ™  j    ^Jl*  ' 
clerk,  where  he  had  something  before  him  to  go  by.     The  only  proper  course   ^  575*?* 
for  the  plaintiff  to  have  taken  was,  to  have  remitted  so  much  of  the  damages   *-  ' 

as  exceeded  what  is  laid. — Motion  refused.     Sed  vide  S  Arch.   Prac.    K.  B. 
S44;  post,  576. 

16.  Grabborn  v.  Railer,  T.  T.  1699,  K.  B.  12  Mod,  402.  A  warrant 

The  warrant  of  attorney  was  to  confers  judgment  as  executor,  and  being  J*^  conftM  a 
entered  generally  sevetal  terms  before  the  present  application,  it  was  now  jQ^m^Qi  {^ 
tmended  according  to  the  warrant.     Vide  post,  tit.  Warrant  of  Attorney.       anendable. 
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17.  Jaso!«  t.  MoRG&if,  M.  T.  16G3,  C.  P.  1  Ler.  150. 
Et0««1iIi«'      Oq  an  application  lor  leave  to  amend,  it  appeared  thai  judgment  had  been 
fortjr  jeara  obtained  fort^  years  since*  and  no  warrant  of  attorney  to  acknowledge  lal'm- 
baT0  eUpt  flection  was  entered  until  two  years  ago,  when  the  entry  was,  '^  he  acknow- 
ledged himself  about  to  be  s^isfied,"  instead  of"  he  was  satisfied.'^  Per  Cur. 
This  being  merely  a  misprision  of  the  clerk,  the  rule  for  the  amendment  must 
be  absolute. 
Bat  where  ^^*  ^"^  William  Wentworth  r.  the  Cocntessof  Strafford,  H.  T.  1695* 
blanks  lud  K.  B.  5  Mod.  167;  S.  C.  1  Lord  Raym.  68. 

been  left         The  late  Earl  of  S.  in  1676,  gave  a  warrant   of  attorney  to  confess  judg- 
for  the        ment,  at  the  plaintiflT's  suit;  the  instrument  was  given  to  S.  an  attorney  in  the 
qeantam  of  country,  and  sent  to  \V.  who  was  his  entering  clerk;  the  judgment  was  eo- 
theCoart    ^^''^^  *'  ^^^^  ^^  recover  his  debt  and  damages,"  and   a  blank  was  left  in  the 
afur  a  peri  judgment  paper  as  to  the  sum  to  be  inserted  for  damages.     W.   the  entering 
ed  of  19      clerk,  died  soon  after,  and  the  warrant  of  attorney  and  his  papers  were  lost, 
yean,  refai  but  S.  who  was  still  living,  made  an  affidavit  of  these  facts.     A  motion  was 
^  ^^^        made  by  the  plaintiflT  for  leave  to  insert  a  certain  sum  damages  and  costs, 
mead  i ,      j*^^  application  was  opposed  by  the  defendant's  counsel   for  the  following 
reasons;  I st.  Because  nothing  appeared  on  the  judgment  to  amend   by.     3d. 
That  if  any  thing  to  amend  by  had  appeared,  yet  the  judgment  could  not  be 
amended,  because  it  was  of  another  term,  the  judgment  being  now  nioeteen 
years  old.     3d.  That   it  could  not  be  amended  if  it  should  be  deemed  a 
misprision  of  the  clerk,  for  in  common  law  such  a  misprision  in  process  was 
4>r  to  a       °^^  amendable  in  another  term,  and  it  is  not  warranted  by  stat.  8  li.  6.  which 
Mead  a       extends  to  records   as  well  as  process.     Per  Cur.     This  would  have  beea 
jadgmeet    amendable,  if  the  Court  had  any  thing  to  amend  it   by.     It  ia  the  act  of 
watered  sp  the  Court,  yet  judgment  ia  not  given  by  them  as  to  damages.     It  might  have 
^°  f  T^i    been  amended  in  the  same  term;  for  though  it  is  entered  on  the  roll,  yet  the 
tomey  as     Court  has  power  to  amend  any  fault  in  a  record  the  same  term  wherein  it  » 
40  the  entered . 

«amaa  of  19.  Sale  v.  Crompto:*,  E.  T.  1743,  K.  B.  1  Wils.  61;  S.  C.  2  Stra.  1209. 
4he  defend  Xn  the  entry  of  judgment  by  nil  die  it  (upon  a  warrant  of  attorney)  upon 
Ant,  thoogb  record,  the  defendant's  name  was  mistaken,  it  being  entered  Compton  instead 
wat  correct  ^^  Crompton,  and  it  was  moved  (twelve  years  after)  upon  producing  the  war- 
ia  that  re  ^^^^  ^^  attorney,  and  showing  the  bill  upon  the  file,  to  have  the  record  amea- 
^pect.  ded  thereby.  It  was  insisted  against  the  amendment,  that  what  was  prayed 
I  576,  3  was  rather  that  the  court  would  make  a  new  judgment  against  another  person, 
f  f  in  an  ac  than  an  amendment,  for  that  here  the  record  was  of  a  perfect  judgment,  and 
4ioo  on  a  qq  ^gy  erroneous  against  Compton,  and  that  to  alter  this  judgment  to  Cromp- 
thertTb^a  ^^^  would  be  of  the  utmost  ill  consequences  to  purchasers;  and  further,  that  it 
JwrnnnocB  be  ^^^  ^^^  ^°  ^^®  power  of  the  Court  to  grant  what  was  prayed,  at  the  distance 
tweea  the  of  twelve  years,  for  that  in  every  general  way  judgment  ought  to  be  entered 
record  in  the  same  term  in  which  it  is  given,  but  supposing  the  Court  would  do  it,  yet 
when  prednthey  could  not  now  amend  the  doL^get  book  under  the  statute  4  &  5  W.  3.  and 
d^lartiion  ^'^^^  '*  would  be  a  judgment  not  doggetted,  which  could  not  aflect  a  purchaser, 
the  Conrt  '  ^^^  ^^  ^^*^  opinion  was  the  Court,  who  discharged  the  rule, remarking,  at 
will  permit  ^he  same  time,  that  if  they  were  to  amend  in  this  case,  it  would  be  going  fur* 
an  amend    ther  than  ever  was  gone  before. 

ment,  oa  20.  Dodbledat  v. ,  E.  T.  1817,  K.  B.  2  Chit.  Rep.  27. 

payment  of  j^  motion  was  made  in  an  action  on  a  judgment  for  a^production  of  the  re- 
Ifan  execa  ^^''^  of  the  judgment,  upon  which  it  was  insisted  that  there  was  a  material 
tor  plead  a  v&riance  between  it  and  the  declaration.  A  counter  motion  was  made  on  the 
falM  plea  part  of  the  plaintiff  for  leave  to  amend,  on  paymenU  of  costs,  which  was 
on  which  granted.  See  7  T,  R.  447;  1,  Wils.  78;  Tidd.  6th  gdit.  744;  ante,  p.  574. 
jndgment  ia2|^  BuRROuGH  v.  Stephens  and  anotiiek,  execltors  of  Elton,  E.  T.  1814, 
*"-n«  him  C.  P.  1  Marsh.  iM  I ;  5  Taunt.  r>55.  S.  C. 

fVlhedebt  '^^^  plaintiflT  had  brought  this  action  against  the  defendants  as  executors  on 
and  daroa  ^  bond,  given  by  their  testator.  The  defendants  pleaded  a  judgment  recov- 
|eide  boats  ered  against  them,  but  on  being  ruled  to  produce  the  record  of  the  judgment 
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tlicy  made  default,  and  judgment  was  signed  against  ihcm  on  the  12lh  of  May,  ind  intwiin 
1803.      The  entry  on  the  roll  appeared  to  have  been  to  (he   following   effect:  eation  ii  af 
*'  That  the  plaintiff  do  recover  against  the  defendant  the  debt  and  damages  deierwarda 
bonis  testatoria,  ct  si  non^  the  damages  aforesaid  de   bonis   propriis."      The  n™^^®;  by 
words  "damages  aforesaid"  had  been  since  inserted  in  nn  interlineation,  which  T^^^^  "*• 
materially  altered  the  effect  of  the  record.     A  motion  for  a  rule  nisi  was  now;^^  bonili 
made  to  amend  the  judgment  roll,  by  striking  out  these  words,  and  also  to  in-  pfopriin  is 
scrt  the  name  of  one  of  the  defendants  in  the  misericordia  at  the  end  of  the  confined  to 
judgment,  which  was  obtained.     It  was  proved  that  the  plaintiff's  original  at-'be  dama 
torney  in  the  cause  was  dead,  and  the  present  state  of  the  record  could  not  be^jf*  °"*y» 
accounted  for.     Per  Cur.  As  to  whether  the  fact  of  executors  pleading  a  plea  ^jn  ^^^ 
which  is  false  within  their  own  knowledge,  personally  bind  them,  we  give  nog(ritseoot 
direct  opinion.      It  is  a  difficult  question  todisliniruish   between  what  is  or  isihainiorlin 
not  such  a  plea.     It  being  at  all  events  discretionary,  whether  we  will   grant  eaiion  after 
this  application,  we  think  it  would  be  improper  in  us  to  interfere  after  so  long  **  *'*?•*  ®^  * 
a  period  has  elapsed. — Rule  discharged  as  to  the  interlineation,  and  made  o^"  doeTnoi  ai> 
solute  as  to  the  insertion  of  the  christian  name,  to  which  there  was  no  opposi-  pear  by 
tion.      See  I    Saund.*336,  a.  b;   1  T.  R.  782;  3  id.  349;  1  Burr.  316;  6  id.  whom  the 
2730;  2  Lev.  2!.  altcratioft 

22.   PatNCE  V,  NiCHOLso:^,  H.T.  1815,  C.  P,6Taunt.45;  1  Marsh,  401,  S.C.  hw»>een 

Judgment  had   been  given  f<>r  the  defendant  as  executor  on  demurrer  to  a  ™,    tl-  -i 
plea  of  puis  darricn  continuance  in  a  prior  term.     A  motion  was  now  made  to    ' ,       .  j 
permit  the  plamtiffto  withdraw  his  demurrer,  and  to  lake  judgment  of  assets  ^^^^^  l^j^^  ® 
quando  acciderint.     Per  Cur.  No  case  has  been  cited  to  warrant  this  amend- been  given 
ment.     Judgment  was  given  in  favour  of  the  defendant  as  executor  in  a  pre- for  defend 
rious  term,  and  the  defendant  now  comes  forward,  after  tho  lapse  of  two  terms,  »nt  on  do 
to  reverse  it,  when,  perhaps,  the  defendant's  reliance  on  the  judgment   may  "j""^'  *o  ^ 
have  materially  affected  his  disposition  of  the  assets,  with  reference  to  the  J^^"'  " 
rights  of  third  persons.— Rule  refused.     See  4  Burr.  1498.  the  Conrt 

would  not  allow  an  amendaifsnt   by  setting  'aside  the  jodgment   and  permitting   plaintiiT  to  reply  aAar 
23.     Smith  v.  Fuller,  M.  T.    1727,  K.  B.  2  Stru.  787.  ih»lapae  ot 

Error  on  a  judgment  in  C.  P.  in  case  ofslunder.     Upon  not  guilty  pleaded^'®''?*'* 
the  jury  (bund  for  the  plaintiff  as  to  one  set  of  words,  and  for  the  defendant  as  ^^^^^^^ 
to  all  the  rest,  and  judgment  for  the  plaintiT.  The  Court  thought  the  judgment  ^e  amend^ 
not  sustainable;  but  on  the  importunity  of  tho  defendant  in  error,  who  had  ap-ed  by  the 
plied  to  C.  B.  and  had  moved  in  this  Court  to  amend  the  record  by  the  verdict,  verdiet; 
and  af\er  a  rule  to  show  cause,  the  record  was  amended. 
24.    PARso?rs  V.  Gill,  M.  T.  1702,  K.  B.  I  Salk.  60;  S.  C.  2  Ld.  Raym,  895.  Or  by  the" 

In  debt  trpon  a  mutuatus,  the  judgment  was  entered  up  as  of  H.  T.  1 700,  judgment* 
whereas  the  borrowing  appeared  to  be  the  2d  of  April,  1701.  Error  being  P*P*'' 
brought  to  reverse  the  judgment,  a  motion  was  made  to  amend  the  judgment 
by  the  paper  book,  signed  by  the  master,  which  was  the  2d  of  January,  1700. 
Per  Cur,  This  ought  to  be  amended,  for  it  is  but  a  slip  of  the  clerk,  wIk>  should 
have  perused  the  paper  book  signed  by  tho  master;  that  document  is  enough 
to  amend  by.  ' 

25.     Le  Noyer's  case,  M,  T.  1701,  K.  B.  7  Mod.  102.  Bai  ih» 

In  an  inferior  court  the  record  stated  that  tl>e  process  ^'commanded,"  instead  ^^^^  <>f". 
of"  he  is  commanded;"  but  as  the  draft  of  counsel  delivered  to  the  clerk  to^**"***  *• 
enter  up  judgment  was  drawn  correctly,  the  Court  was  moved  for  leave  ^^rr  c^^-i 
amend  the  record  by  it.     Sed  per  Cur.  There  never  was  an  ini<tance  of  ^"^cieiitaaiho 
amendment  by  the  drafl  of  counsel,  because  it  is  a  document  of  no  authority,  j^y  |o  ^^ 
alterable  at  pleasure,  and  to  change  it  is  no  offence;  the  case  stated  of  a  bond  power  tli* 

*  rr  an  execotor  plead  a  plea,  the  ftilsehood  of  which  lien  within  hi^own  knowledge,  and  ^®"'* '®  * 
which  if  troe  woold  be  a  perpetual  bariothe  action,  he  .renders  h'tnaelf  personally  charged- '■*•"■  •  '•• 
hie  10  ihe  plaiiviifr'a  demand,  as  if  he  plead  ne  ungues  executor  (I  Roll.  Ab.  980,  933.)  ^'^* 
or  plead  a  release  made  to  himself  (1  Cro.  Car.  671,  ti72.)  and  it  is  foood  against  hini»  tho 
jadgtnent  shall  be  de  benis  te«tnloris  et  si  n<vn  de  bonis  propriis.     Vide  Com.  Dig.  Admini** 
traior.  L.  3;  3  Bac.  Ab.  77,  87;  1 1  Vin.  Ab.  3Sa;  Toller's  Law  of  Execaiors,  4th  ed.  462; 
sed  vide  1  Ves.  212;  where  Lord  IlArdwtcke  is  reported  to  huvesnid,  that  notwithstanding 
the  falsity  of  such  pleas,  tho  execotor  woald  not  be  chargeable  in  his  personal  capacity,  be- 
ing only  responsible  for  each  as  comes  to  his  hand. 
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To  debt  on  is  quite  difTerent,  for  a  bond  is  an  authentic  document,  and  maktog  an  altarar 

bond  an  ex  ^\qj^  therein  is  forgery. 

ecaior  pica  • 

itt'"  (b)^icrav,riloJerror. 

the  tee  1 .     Ellison  v.  Ellison,  M.  T.  1660,  K.  B.  T.  Rajm.  38. 

utor'fldeed  In  debt  on  bond  against  an  executor,  the  defendant  pleaded  that  it  was  nof 
and  verdict  ihe  testator's  deed,  and  Terdict  for  plaintifT,  and  judgment  quod  dafendeiu  cajri' 
'od''  t  ^'"'''  where  it  ought  to  have  been  t»  miaericordiaf  because  it  is  a  denial  of  the 
qa<^  defen^^^^  ^^  ^'^  testator.  The  defendant  brought  a  writ  of  error,  and  a  motion 
dene  capia  was  made  to  have  it  amended;  but  Per  Cur.  It  cannot  be  amended  inaa- 
tor  instead  other  term. 

of »"  «^we^«  2.     HoDQBsv.  HoDGBs,  M.  T.  1660,  K.  B.  T.  Raym.  51. 

«ordta;heId  q^  error  from  the  Commqp  Pleas  the  error  assigned  was,  that  no  pledges 
ble  in  a  aub  ^^^  been  inserted.  This  defect,  it  was  contended,  was  amendable,  or  at  least 
eeqaent  aided  by  the  18  Eliz.  c.  13.  In  the  latter  opinion  Wyndham,  J.  acquiesced; 
term.  but  Foster  and  Twisden,  Justices,  directed  the  amendment.       See  4  Ann.  c. 

Bot  pledge.  »6,  s.  1 ;   1  Wils.  2*26;  2  id.  142;    1  Chit.  PI.  403. 

may  be  in  ^'  PooLE  v.  LoNGUEviLL,  H.  T.  1667,  K.  B.  2  Saund.  2'23;  S.  C.  2  Keb.  660. 
aeiied;  Upon  error  from  the  Common  Pleas,  in  which  the  defendant  had  obtained 

Or  ideo      judgment,  it  was  moved  that  there  was  an  error  in  the  judgment;    the  words 
^"d  ^     '^therefore  it  is  considered  that  the  said  Poole  take  nothing  by  his  writ,  but  be 
^■o  ,    c.   j^  mercy  for  his  false  claim,  and  the  said  Longuevill,  A.  M.  W.  R.  and  T.  L. 
(the  defendants)  go  thereof  without  day,"  were  wholly  omitted  out  of  tbe  re^ 
cord.     The  amendment  was  afterwards  made,  and  judgment  affirme<f. 
4.     Meredith's  CASE,  E.  T.  1671,  K.  B.  1  Vent.  217. 
Error  on  a  judgment  from  the  Klng'd  Bench,  in  Ireland,  where  Robert  Me-' 
redith  was  plaintiff,  and  judgment  was  entered  quod  prsedict'  jCarolus  Mere- 
Or  a  mUno^'^^  recuperet.     But     Per  Cur,  It  is  amendable,  being  the  fault  of  the  clerk 
mer  may     ^^  ^^^  name,  which  was  right  in  the  other  parts  of  the  record^  tbe  whole  of  tbe 
bejcorrect    record  wa?  before  him,  and  he  should  have  been  guided  by  it. 
•d;  5.     Hodges  v.  Nicholas,  M.  T.  1686,  K.  B.  2  Show.  493. 

Or  where  Afier  judgment  by  default,  writ  of  inquiry,  judgment,  and  writ  of  enof 
that  clerk  hrought,  a  motion  was  made  for  leave  to  amend  an  omission  in  the  return  of 
hadomtued  ^^^  ^^^j^  ^£  inquiry,  viz.  virtute  brevii'  et  per  sacramentum.  This  return  was 
virtstebre  ^^^rect;  but  in  making  up  the  record  the  clerk  had  omitted  those  words;  and 
vitet  peraa  i^  w&s  argued,  that  though  the  omission  be  in  the  most  material  thing,  yet  it 
cramentam  ought  to  be  amended;  the  clerk  having  a  good  record  to  guide  him,  and  he 
[  579  ]  having  mistaken  it,  it  is  but  the  clerk's  omission,  and  amendable,  the  writ  of 
Or  if  the  inquiry  upon  the  file  being  right.  It  was  opposed,  on  the  ground  of  it  being  a 
M>il  be  of  roarer  of  substance,  and  not  of  form.  But  Per  Cur.  It  is  only  a  mistake  of 
the  firai  of  ^^^  clerk;  thoiigh  it  be  material, yet  it  is  amendable,  and  without  costs. 
Jac.  2.  and  6-     PiTT  v.  Dockwra,  H.  T.  1686,  K.  B.  2  Show.  508. 

the  declara  Upon  a  writ  of  error  brought  in  the  Exchequer  Chamber  in  debt  on  bendy 
tion  of  the  in  which  the  plaintifl^had  obtained  judgment,  it  was  insisted  that  the  roll  was 
?***  ?'  ifi  u  ^^  ^*  '^*  *"  ^^®  ^®^  of  James  2. »  The  memorandum  of  a  bill  coram  Carole  nuper 
^fthe  aaid  ''®8®>  ^^>^^  declared  on  a  bond,  dated  the  fifth  day  of  November,  in  the  36th 
Charlee  y^^^  ^'^'^'  Caroli,  and  imparlance  is  to  Easter  term  ante  quemdiem  dictua  Ca- 
with  an  inrolus  obiit;  so  that  it  appeared  to  be  a  declaration  of  Hilary  term,  in  tfie 
parlance  of  36th  year,  &.c.  nuper  regis,  of  a  fact  dene  tempore  nuper  regis.  On  a  motion 
E-  T.  be  (q  I  lie  Court  of  King's  Bench  to.  amend  the  record  that  was  there,  in  order  to 
ih'^  k**  ^*^®  *^®  transcript  amended  in  the  Exchequer  Chamber,  the  Court  ordered! 
died,  the  '  *^®  amendment. 

Ooartallow  T-     Smith  v.  Fuller,  M.  T.  1696,  C.  P,  1  Lord  Raym.  116. 

•d  tbe  rec  In  trover;  the  plaintiff  declared  that  the  goods  came  to  the  bands  of  all  the 
ord  10  be  defendants,  but  in  the  part  alleging  the  conversion  the  name  of  one  o 
amended.  |hem  was  omitted.  The  defendants  pleaded  distinctly  by  name;  and  evi- 
Or  in  tro  j^n^g^  tending  to  charge  them  jointly,  was  given  at  the  trial.  Verdict  and 
pertinff  the  judgment  for  the  plaintiff  against  all.  Upon  error  brought  in  the  King's 
name  of      Bench,  tiie  on^ission  of  the  name  of  one  of  the  defendants  in  the  conversion 
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was  assigned  for  error.     The  plaintifT moved  in  the  Courl  of  Common    Pleas <>"6  of  dcve 
for  leave  to   amend.       Ptr  Cur.   It  appcais  ihal   it  was  but  rcr/7?/.n  r/crfcnj '**' ^"'""" 
evidence  was  given  against  ail  of  them  colleciively,  and  a  joint  verdict  obta  n-   "    * 
ed  against  them;  therefore  the  amcndmeat  must  be  ordered,  upon  payment  of 
costs. 

8.  Deacon  v.  Vivian.  E   T.  1733.  C.  P.  Barnes,  7. 

A  judgment  by  non  \i\jorm'*  was  signed  Doc.  'Ji,  on  n  warrant  of  altorncy,or  the  jud* 
dated  October  31,  in  Michaelmas  term.       A    ^vli^   of  error  was  afterwards  ment  roll, 
broucrht,  and  the  plaintiff's  attorney  moved  to  anjeud  liie  record  according  toby  insert 
the  fact,  by  inserting  at  the  top  of  the  rcl!,  "Troni    ihe  day  of  St.   Mxirtin,  "|S '•J'"/"^ 
in   fifteen  days,   in   Michaelmas  term,  in  the  9th  year,"   kc.  in  order  to  pre- 'V*'^^*^''^.'* 
vent  the  judgment  from  having  relation  to  the  eiisoijn  day  of  the  first   return. 
— Amendment  ordered.  ' 

9.  Blakev  v.  Birmingham.  E,  T.  1730.  K.  B.  2  Slra.  1 132.  Or 'sliould 

After  error  brought,  the  court  amended  a  jjidgment,  which  run,  that  the  remver  *  in 
plaintilf '' should  recover"  instead  of  *' do  recuvcr,"  it  being  the  misprision  •'*'-*^  o'^***^ 
of. the  clerk.  '  TVonT 

10.  Slicer  v.  Thompson.  T.  T.  1751.  K.  B.  2  Stra.  1 156.  L  '^^^  J 

On^rrOr  brought  here  on  a  judgment  in  Ireland,  which  run  that  the  plain- ^''  •shall  i» 
tiff  shall  recover,  the  Court  amended  it  to  "do  recover,"  on  the  authority  of  the  ^?''^I  r"^ 
preceding  case  of  Blakey  v.  Birmingham.  recover-' 

II.  Dickinson  v.  Plaisted.  H.  T.  1798.  K.  B.  7  T.  R.  474. 

On   a  writ  of  error   on  a  judgment  given   for  the  plaintiff,   assigning  for  Or  where 
cause  that  the  bill  was  filed  before  the  cause  of  action   accrued,  it  appeared  ihe  bill  ap 
that  the  plaintiff  had,  without  the  consent  of  the  Court,  or  without  the   per-pe*"  ^^ 
mission  of  the  defendant,  procured  the  roll  lo  W  amended.       The  defendant  ^*^®  ^®®" 
considering  this  mode  of  proceeding  to  be  irregular,  obtained  a  rule  to  show,,  ,|ja  cause 
cause  why  the  roll  should  not  be  amended    in  the   usual  course.     Per  Cur.  ^^f  action  no 
The   amendment  by  the   plaintiff  without   ihe  permission  of  the  Court  was craed;'* 
highly  indecorous,  and  ought  lo  be  severely  censured,  in  order  (o  prevent  the- 
recurrence  of  such  a  practice.     We  can  never  suffer  any  record  lo  be  altered 
without  our  express  order,  though  had  the  plaintiff  applied  to  the  Court,  we 
should  have  granted   the  rule   for   the    amuvi.nent;  con^equenlly  this  rule 
must  be  made  absolute.     See 2  Stra.  1271;  S.  C,  1  WiU  17!;   I  East.  1  M. 

12.  MooDV  V.  Stracet.  T.  T.  1810.  C.  P.  4  Taunt.  588. 

A  motion  was  made  to  amend  the  declaration,   by  inserting  the  letter  "t".Or  adding 
in  the  defendant's  name,  pending  a  writ  of  error  which  had  been   brought  ont  letter  to 
account  of  the  omission.     Per  Cur.     Let  the  rule  be  made  absolute,  upon  t^«  defend 
payment  of  the  costs  of  iho  motion  for  the  amendment,  and  of  the  writ  of  error.  ■°^'*  "•"*•• 
See  4  Burr.  2527. 

13.   HiLLEnnoN  v.  Skildroy.  H.  T.    1712.  K.  B.  2  Stra.  1 182,  Or  by  ioser 

After  error  brought  in  the  Exchequer  Chamorr,  the  judt;ment  was  amend- *"'8  *he 
ed  by  adding  the  introductory  words  to  the  award  of  a  writ  of  inquiry,  yiz.  that  J"!^     f  *    .i 
the  plaintiff  ought  to. recover  his  damages  against  \hn  defendant.  oubIiI  to  re 

14.  French  v.  Cook.  H.  T.    1808.  Exchequer  Thamber.  1  Taunt.  126.      cover:' 

The  plaintiff  in  this  case  assigned  for  sp'^cial  en  or  '^liat  there  was  no  bill  Or  where 
filed  against  the  parties  to   warrant  the  declaration  and  judgment,"  and  ob- *he  want  of 
tained  a  certiorari,  the  return  to  which   Fluted  th.^l  "it  did  not  appear  that**"'**** 
any  bill  was  filed  of  record  of  Michaelmas  term  between  the  parties."     The  j^dy^.nr 
defendant  joined  in  demurrer,  and  averred  "l hut  there   w.is  a  bill  filed  he- ^r||fl  assign 
twcen  the  parties  aforesaid  in  ihe  record  aforer^iiid  as  of  Mirhaelmas  term,  ed  ae  error, 
to  warrant  the  declaration  and  judgment  afoJcsaid,"  and  obtained  a  certiorari,  'he  Court 
which  alleged  *'that  a  bill  was  filed  of  record  in  ihn  plea  within  mentioned,  as"**°^®^ 
of  the  aforesaid  Michaelmas  term."     Per  Cur.     There  never  is  an  original,  21*^°  ^^ 
and  there  is  no  reason  why  a  bill  should  not  be  filed  after  judgment  as  well  as    i   5^1    i 
an  original.     If  there  is  a  bill  on  the  filf*  of  ihat  term,  t'ne  Court  will  not  in-  ^ 

quire  how  it  came  there. — Judgment  affirmed.    Sec  5  T  R.  173.  S'25\  2  II. 
B1.  608. 

VOL.  I.  .51 
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But  in  debt  15.  YooxG  v    Cage.  E.  T.  1672.  K.  B.  T.  Raym.  223. 

by  an  exec  J^  dobt  on  bond,  judgment  by  default  for  the  plaintiff,  a^  exncu'or,  but  tlic 
aiorthe  plainlilT's  attorney  had  omittpd  the  word*  e/  |).'o/<  r! /n'c  tn  Cur^  I'tftras  Usta- 
proferi  hie  »»^'^«»'««,  tliough  the  plainliflT  was  described  as  executor  in  the  declaration, 
in  Cor'  hie  Upon  writ  of  error  brouixht,  a  motion  was  made  to  amend  the  record  by  inscr- 
rA«  testa  ting  thesa  words;  but — Tiie  Court  refused  the  amnndment,  becati^c,  whether 
menuiia  ||ie  plaintiff  was  executor  or  no^  was  matter  of  fact,  and  there  was  no  reason 
•*"*"*^  jT  ^'^^  believing  it  to  be  true,  without  any  proof  but  the  plainliff 's  own  suggestion. 
X*r  wror  ^^-  ^*^'  aDministuator,  v.  Lister.  E.  T.  1738.  And.  58  4. 

broa»bi'  In  debt  upon  t>vo  judgments,  one  of  which  wa^j  for  33/.  and  the  other  for 

Of  ifil»e  10/.  and  the  damage  was  laid  to  be  \0l.  it\]y;  the  defendant  pleaded  payment, 
jad«fiient  &  and  the  jury  f^mnd  for  the  plainliif,  and  gave  30/.  damages;  and  the  judgment 
▼erdict  be  was  given  as  of  last  Michaelmas  lerm  accordinj^ly ;  and  after  error  brought, 
forcreater  ^^^  ^j^^  record  transcribed,  it  was  prayed  that  ih.-  record  might  be  amended 
tluiTwhat  ^y  inserting  30/.  instead  of  10/.  which  was  laid  as  damages;  but  this  being 
are  laid  in  refused,  it  was  moved  the  same  term  that  leave  might  be  given  to  the  plaintliT 
the  declara  to  enter  a  remiltUur  on  the  judgment  roll  of  20/.  damages,  in  order  to  make 
lion  a  remit  it  agreeable  to  the  declaration.  It  was  admitted  on  the  part  of  the  plaintifi^ 
*""  *^*""®Shat  on  the  defendant's  waiving  his  writ  of  error,  the  plaintiff  should  pay  the 
n'>r  can  ihe^®*^^  of  the  writ,  because  then  it  must  be  supposed  that  the  same  was  brought 
judgment  on  account  of  this  mistake;  but  if  this  be  refused,  then,  it  was  urged,  the  plain- 
be  amend  tiiT ought  not  to  pay  the  costs  thereof,  because  in  such  case  the  writ  roust  be 
•d;  taken  to  be  brought  for   other  defects.     Per  Cur.     The  Court   may  amerid 

jtidgmcnts  of  a  preceding  term  where  they  are  crroneousby  the  misprision  of  the 
clerk,  and  the  amendment  is  warranted  by  some  of  the  antecedent  proceedings, 
and  also  in  instances  noticed  in,  or  sitnifar  to,  such  as  are  mentioned  in  the 
Btatutc  of  Car.  2.  and  under  one  of  these  considerations  all  (he  cases  cited  for 
the  motion  will  fall.  Biit  this  the  Court  has  no  power  to  do,  either  where 
the  judgment  is^iven  pursuant  to  the  verdict  (as  it  ought  to  be,  unless  the 
plaintiff  himself  enters  a  remtjf/iru?- before  judgment,  which  in  some  cases  he 
may  do,)  and  consequently  it  is  perfect  and  complete,  or  where  the  judgment 
is  erroneous,  by  the  act  of  the  C>)urt  in  point  of  law;  the  foundation,  there- 
fore, upon  which  the  argument  in  support  of  the  tnotioo  is  buift  wholly  fails. 
As^to  entecing  the- re mi/fi/ur,  if  this  be  now  done,  it  will  make  the  Judgment 
erroneous. 

17.  Marriot  v.  Lister.  M  T.  1762.  C.  P.  2  Wils.  W7, 
Or  to  A  writ  of  error  having  been  brought  upon  a  judgment  recovered  against  the 

ch.fffrge  the  defendant  for  money  tent  and  advanced  by  the  pfaintiff  to  a  third  person^ 
nature  of  ^^  jfjg  defendant's  request,  Ft  appeared  by  the  original  writ  that  the  count  was 
*  ®  ®""^  for  money  paid;  it  wa.s  consequently  mived  that  the  count  might  be  amend- 
liy  thever  ®^  ^X  ^^^®  writ,  by  striking  out  the  word  *Ienf,"  and  inserting  the  word 
diet;  *'paid,^'  instead;  but — The  Court  said,,  we  n^'jrU  presume  that  the  praintifT 

[  582  J    proved   money  tent,  for  the  verdict  is  for  money  fcnt  to  a  third  person,  and 
no  prececcnt  can  be  shown  where  such  an  amendment  as  thfs  was  ever  made. 
The  8tatnte%  of  amendment  load  us  to  sec  what    power  wc    bad  at  commoa 
law  to  amend,  and  we  had  no  power  to  amend  after  the  first  term  where  the 
record  was  made  up,   and   the  roll  carried   in;  but  since  the  statute  courts 
have  gone  a  great  way   further;  yet  there  is  no  statute  which  goes  so  far  r» 
to  empower  us  to  make  an  amendment  which  wouFd  alter  the  trial  of  the 
Though  if  issite.     The  question  at  the  trial  was,  whether  the  plaintiff  lent  a  third  person 
jadgment     rn^ney  at  the  defendant's  request;  and  you  would  now  make  the  issue  to  be, 
in  replevin  ^v|joiher  the  plaintiff  paid  a  third  person  money   at   the  defendant's  request, 
and  cannoi'^'''  woutd  be  to  alter  and  change  the  record  in  a  most  substantial  point;  we 
be  amend    arc  bound  by  the    record   and   tho  verdict,  and  must  take  it  to  be  true  that 
ed  soaa  to  every  part  of^  the  declaration  was  proved  at  the  trial.      Tho  plaintiff  has  mis- 
be  entered  taken  his  action;  but  if  we  were   to  all  )W  th  s  amendment,  great  inconve- 
■P  ■"<•*'     nience  would  ensue,  for  then  we  .should  lay  down  a  rule  that  whenever  the 
ihe  Conn*  P^**'^^*^^'^*^  obtained  a  verdict  in  a  case  where  he  had  no  legal  cause  of  ac- 
williofTer    ^^^^i  ^^  might  afterwards  sue  out  an  original  writ,  wherein  he  had  good  and 
the  defM    legal  cause  of  action,  and  amend  hi%  record  thereby,  and  so  recover  upon  an 
issue  which  had  nerer  been  tried. — ^Amendment  refussd. 
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18,  Ross  V.  Morgan,  T.  T.  1789,  K.  B.  3  T.  R  349.  d*"^  ^  «» 

On  error  in  replevin  froin  the   court  of  general  sessions  in  Glamorgan,  '^  ^^  *  j^^ 
Appeared  that  tho  jury  had  found  a  verdict  for  the  avowant,  and  damages  ^^judirmeni, 
the  amount  of. the  rent  claimed  in  the  avowry,    hut  l»ad  not   found  either  the  a jodgment 
amount  of  the  rent  in  arrear  or  the  value  of  the  distress.     Judgment  wasenier^dop 
entered  for  the  damages  assessed.     Per  Cur.     This  judgment  is  erroneous,  for  treble 
and  cannot  be  amended  under  the  statute,  because  tho' neglect  of  such  *""^„*'g|.^^ 
quiry  by   the  jury   cannot   be  in  any  manner  supplied.     The  Court,  how-j      j^^ 
ever,  permitted  the  defendant  to  amend  his  judgment  by  entering  a  common  JQ^ge's  cer 
law  judgment.  tific^ie  was 

19.  Du,\BAR  ▼.  HfTciicocK,M.T.  1814,  C.  P.  lMar8h.382;  6  Taunt.820.S.C.  not  allow 
The  defendant,  in  an  action  of  trespass  brought  inC  P.  for  an  aggression  ^^  *«  *'«  « 
committed  under  the  mutiny  act  {5i  Geo.  3.  c  "22.)  had   obtained   a  verdict,  ^"^*jj[.®   ^J[ 
and  the  judge  had  certified  that  he  allowed  the  defendant  treble  costs,    Judg-^j,g  ^q^j 
ffnent  was  entered  by  the  clerk  of  the  judgments  for  treble  cos*s,  as  if  jt  were  "ireble" 
Ihe  act  of  the  Court,  without  stating  that  they  were  recovered  under  the  sta-ihcreb>  lea 
iiite.     A  writ  of  error  was  brought  on  this  ground;  after  which  a  rule  nisiy""g''» 
was  obtained  to  .strike  out  the  word  '*  treble,"  leaving  it  a  judgment  for  c**^^^  for*hai"* 
generally.     Ptr  Cttr.    In   the  cfise  of  a  common  judgment,  where  the  de-,j,jj,  jy^^ 
iendant  succeeds  in  his  action,  the  form  is,  "that  the  defendant  do  recover  costs  gener 
-against  the  plaintiffs  a  certain  sum  tor  his  costs  by  him  sustaine<J  in  and  about  ally  afier  a 
4he  defending  the  action."     But  where  double  or  treble  costs  are  given   by  writ  of  or 
act  of  parliament,  they  are  supposed  to  be  more  than  what  the  defendant  has  ^^^J'^^^JPS"' 
incurred  by  defending  the  action.     Hence  they  ought  not  to  be  stated  in  the    .   ggg  t 
common  form,  hut  something  ought  to  be  added  to  authorise   their  recovery,  qi    •  j 
JVo  precedent  has  been  cited  of  a  judgment   entered  in  blank,  where  •>'^^'®  mc^t^^f  C. 
costs  have  been  taxed,  as  in  this  castj.     This  cannot  be  therefore  considered  p.vir.ig  affir 
as  a  misprision  of  the  clerk.     It  is  a  sulntuntial  defect;  and  we  cann«.t  make  med  in  K. 
the  rule  absolute.— Rule  discharged.     See  I  T.  R  783;  7  id.  448;  I  Taunt.  B.  whereop 
SIO;   I  Marsh.  180.  n.  b.;   !  liurr.  316;  9  Wentw.  771;  Tidd*s   Forms.   2d  «»  ©"^r 

^.c.39.§75.  ;:;;X!Ii 

20.    DuwBAR  V.  Hitchcock,  H.  T.  1815,  K.  B.  3  M,&  S.  591.  Do,d.  Pr#. 

A  writ  of  error  had  been  brought  in  this  court  upon  the  preceding  case,  as- «a»igning 
signing  for  error  that  it  did  not  appear  why  the  defendant  should  recover  the  for  caane 
fwiid  sum  for  his  treble  cost.«.  ^x.  iiccording  to  the  form  of  the   statute  in  that  theomis 
case  made  and  provided.     The  judgment  of  the  Court  of  Common  Pleas  *^''<^ '*^,*ific,t^ 
been  affirmed.     In  the  entry  of  the  judgment  in  this  court,  the  assignment  ofj^  ibojudg 
errors  and  joinder  had  been  entered  upon  the  roll  as  of  Monday  next  after  the  ,nent  of  C. 
morrow  of  the  Purification,  in  Michaelmas  term.     A  writ  of  error  had  been  Hr  P.  ihai 
afterwards  brought  in  parliament,  and  the  errors  a.ssigned  were  the  omission  *be  assign 
of  the  certificate  m  the  judgment  of  the  court  df  C.  P,  and  the  entry  ol  the  '^^*"*^^*' 
assignment  of  errors  and  joinder  in  the  judgment  of  affirmance  in  this  court,  ^.^^.^  ^^ 
A3  of  the  day  abovo  stated,  there  being  no  such  day.     A  rule  nisi   was  now  lered  up 
obtained  to  amend  these  errors.     Per  Cur.  The  cases  of  Sht>ot  v.  Coffin,  5  on  the  fc. 
Burr,  2730.  and  Petrie  v.  Hanway,  3  T.  R.  659.  authorize  the  Court  to  grant  «■  roll  as 
•these  amendments.     Tho  amendment  prayed  is  only  to  correct  »  misprision  °J|^^^  "^P*** 
of  the  clerks  in  entering  certain  facts  upon  the  roll,  which  is  warranted   by  Bgi\pon"n 
the  authority  of  precedents,  and  by  the  reason  of  the  thing  as  well  as  the  sta-  mie  ottiain 
tutes.  Upon  this  nmendmrnt  being  certified  in  the  House  of  Lords,  they  will  edtheCoart 
probably  direct  the  transcript  to  be  amended. — Rule   absolute.     Gee  8   I^ep.  of  K.  H.  a 
156.*>62.  b;   14  Edw.  3  st.  I  c.  6;  8  Hen.  6.  c.  12;  16  &.  17  Car.  2.  c.  8.         mended 

21.  Paterso.v  v.  Everard,  M.  T.  1815,  K.  B.  2  Chit.  Rep.  30.  s^rnVrhS 

The  defendant's  plea  in  this  action  was  framed  as  an  answer  to  the  whole  de-^^  ||,i,  ^^ 
daration;  hut  in  fact  it  only  answered  the  first  count.   After  judgment  for  plain-  ing  certified 
tiff,  error  was  assigned  on  this  ground  in  the  Exchequer  Chumber;  a  rule  ni!»i  lo  D.  P.  ih« 
had  been  obtained  to  amend  the  roll  by  permittin;;  tho  plaintiff  to  take  judg- irttn^^^P^ 
inent  by  nf' diciMo  the  count  unanswered.      Per  Ciir,    Judrinenl   must  ^^^^^^  ^^^^n^j  j,^ 
been  taken  for  the  part  un.inswered,  or  the  action  would  have  been  disconti- j^jj^^pj^^ 
oued.    The  anaendment  prayed  is  unnecessary  and  useless.     Let  the  rule  be  aigo. 
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Where  • 

plon  plead  theref>ro  discharged,  but  wlihout  crats. — Rule  discharged.    See  Wilier, 480; 

Iholedtc    »  Saund.  Rep.  23.  „.  3. 

Uration  wai  only  an  nnsiwer  lo  partafirr  n  vrrdict  and  judgment  for  pluintifl*,  and  writ  of  error  broogbi; 
•o  amendment  of  the  record  by  inscriifg  judgment  b^  nil  dicit  to  the  part  ananswered  was  refaaed 

M  beii^  nn^g     Everard  v.  Paterson,  E.  T.  1816,  Exchequer  Chamber,  6  Taunt.  646; 

f  SbTi  !2  Marsh.  304.  S,C. 

And  upon  Upon  a  writ  of  error  being  brought  upon  the  preceding  case,  it  was  con- 
writ  of  er  tended  that  the  action  was  discontinued,  and  that  the  plaintiff  could  not  matn- 
ror  it  waa  tain  his  judgment  on  the  jirround  of  the  defect  in  the  plea.  Sed  per  Cur.  The 
held  that  plea  purported  to  answer  ihc  whole  scope  of  the  action,  (hough  the  matter 
ihe  J  curt  pleaded  was  no  answer  to  one  half  of  the  declaration,  and  the  plaintiff  might 
11.»»  iL^     have  taken  advantage  of  the  (leficu^ncy  of  the  plea:  but  the  action    was  not 

Terse  me  •  i        •  ■      •  •  i  •  i 

jodgiiient  niscontinucd  by  the  oinission  to  demur,  and  hence  these  circumstances  are  no 
at9  to  the  ground  of  error.  Judgment  may  therefore  be  reversed  as  to  the  count  which 
part  unan  was  left  unanswered,  and  as  to  the  award  of  damages  and  costs,  because  being 
■^®'^*''l»*"*^  given  generally  they  apply  to  the  whole  declaration;  but  there  is  no  reason 
"  i*hl  I*r*  ^^^  ^^'  should  totally  reverj»f  the  judgment. — Judgment  reversed  as  to  part, 
dao.     ""  *    See  1  Sfr.  303;   1  Wm.  Sannd.  2S,  n.  3;    I  Ld.  Raym.  716;    I  B.  &  P.  41 1. 

23.  Saunders  v.  Lknoir,  M.  T.  1701,  K»  B.  3  Saik.  3'2. 
A  record  On  a  writ  of  error  on  a  judgment  in   the  court  at  N.  the  record  removed 

oannotie  a  was  commanded  instead  (T  is  c<'mmanded,  and  messes,  ipslead  of  misis;  the 
mended  by  draft  in  the  court  below  wa^'  correct,  and  settled  by  counsel.  On  a  motion  to 
aeP  *^d"*k  •"*®"^  *^*®  record  by  the  draft  which  the  clerk  made  oath  was  right  below,  it 
was  denied,  because  it  was  considered  as  no  more  than  a  private  paper  in  their 
own  custody,  of  which  Ihe  Court  could  not  take  notice;  and  if  the  error  had 
been  committed  by  conlrirancc,  as  alhged,  the  defendant  might  bring  bis  ac- 
tion.     See  Ca.  Temp.  Hard. '- 0.5. 

24.  Anon.  II.  T.  IG07,  K.  B.  I  Salk.  49. 
Ret  on  er  '^^>''  clerk  of  the  trea-ury  of  the  C  P.  attended  with  the  record,  and  it 
for  the  rec  Was  moved  that  the  transcript  in  fhe  K.  B.  might  be  amended  by  it.  Per 
Old  in  fhe  Holt,  C.  J.  This  mode  of  ani<  nding  the  record  here  by  the  record  of  the 
K.  B.  may  C  p.  is  the  practice  of  the  CoujI,  and  only  lo  save  a  cefliorari'^  for  if  the 
I'd  biTi'h  ""^c^rd  be  right  below,  on  diminution  alleged,  the  parly  may  have  a  ceriiorart 
lo  the  c!p.  ^^  common  right . 

'io.  TiTE  V.  THE  Bishop  of  Wopcestkr,  M.  T.  1695,  K.  B.  1  Ld.  Raym.  94. 
No  coats  Ader  a  rule  for  judgment  lor  (he  plaintiff,  and  before  entry  of  it,  the  defend- 

are  payable  ant  brought  a  writ  of  error;  iiHerwards,  on  the  entry  of  the  judgment,  the 
on  amend  ^(erk  made  an  error  by  mistake,  and  leave  was  given  to  the  plaintiff  to 
•rrora  amend,  without  payment  of  costs.      See  Ridge  v.  Irton,  Sayre,  on  Costs. 

(Q)  Of  tiir  scirk  facias  a.nd  proceedings  thereon. 
TheConrt  J.   Ayres  v.   Huntin.ton,  M.  T.    1687,  C.  P.  3  Mod.  251. 

permitted  A  scire  facias  was  broucitt  upon  a  recognizance  of  1000/.  to  show  cause 
reeupara  why  the  plaintiff  should  not  have  etecution  de  pradiiis  mille  libris  recogniia 
^^  ^^^^J^  puclafovmanrLciiiicralionis,  where  it  should  have  been  reccgnilionis  pnaP; 
recot'nitio  °"^  upon  a  di:miiiier  it  was  held,  lli.tt  the  words jHx/a/br wan reaipvrationis  were 
afier'a  de  'surplusage;  the  record  was  arneiKloJ,  and  a  rule  made  that  the  defendant 
morrpr  to  ashotild  plead  over.  See  Sira.  IJ^T;  1  Wils.  98;  Barnes,  6;  8  Mod.  3lS; 
scire  facias.  10  id.  1  Ti;    II  id.  I'39;   Cwp    t07;   Dong.  115;    I  T.  R.   182. 

!2,  Cha.v.rk::s  v.  r/.'LE,  M.  T.  16.^4,  C.  P,  3  Lev.  430. 
r  *^8'5]        A   scire  facias   on   a  'ji!o;:;r,:{  nt    was   obtained,  E.    T.  27  Car.  2;  and  the 

tin  ^VaZ'^^^''^  '^'''"'  ^''"'  '^•''''  ^^''^^^  *^'' '^''  ^*  ^^  ^  ^^'  "'^^"''"'^^'^  '^'  T.  6  W.  &  M. 
aancti!^'  "  *"^  upon  I  lie  rcrord  th«  enTv  i-*  T.  T.  7    \V.  3.    but   no  continuances  were 

entered  from  T.  T.  6.  until  T.  T.  7.  The  defendant  then  pleaded  a  frivolous 
plea,  to  wh  rli  the  plainliiT  dermirred;  and  for  the  defendant  it  was  contended 
that  the  whole  t^len  v.a«?  dIi?ron!ii.nrd  for  want  of  the  continuances,  from  T. 
T,  G.  until  T.  T.  7  W.  3.  Tut  P,r  Cvr.  The  plea  roll  itself  is  amenda- 
ble w;ihoul  any  imparlan^'e  roll,  for  the  continuances,  essoigns,  4rc«  are  the 
nets  of  the  Court  itself;  a:id  the  Court  may  at  common  law,  at  any  time  be- 
ibre  judgment,  amend  their  own  acts;  but  judgments  cannot  be  amended  in 
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another  term^  but  only  in  the  snvae  term,  by  the  common  law.  See  Cro.  Jac. 
212;  4  fc.  3,  9,  b;  5  E,  3,  25;  I  Lev.  loO;  I  Roll.  Abr.  201;  1  Sid.  66; 
Raym.  440;  Mod.  164;    I  Salk.  51;   1  Keb.  191. 

3.     TuLi.EY  V.  THE  BAIL  OF  Vavasor,  M.  T.  1706,  K.  B.  II  Mod.  139. 

On  a  motion  to  amend  a  scire  farias  against  bail  on  a  writ  of  error  brought  ^"^  Randal, 
on  a  judgment  in  C.  P.  the  writ  stated  that  Randal  had  recovered  against  '"'^        "*• 
James,  instead  of  alleging  iUni  James  had  recgvered  against  Randal,   which 
was  contended  to  be  a  variance  from  the  record.     On  the  other  side  ii  wjis  in- 
sistc^d,  that  it  was  only  a  mistake  of  the  clerk,  in  not  pursuing  his  instructions, 
and  that  such  a  mistake  might  be  amended  after  a  writ  of  error. 

Fer  Cur.  We  are  clearly  of  opinion  that  the  writ  of  scire  Jacias  in  this  case 
is  amendable.     See  2  Vent.  104,  195;  3  Wils.  49;   Barnes,  3;  3  Lev.  36. 
4.     Piper  v.  Thompson,  T.  T.  1726,  Exch.  I  Com.  418;  S.  C.  Bunb.  228. 

A  scire  jacias  upon  a  recognizance  of  the  bail  after  judgment  was  entered  in  Or  if  ihe 
manner  following,  viz.  whereas,  Thomas  Piper  lately,  that  is  to  say,  in  Mich- "record  be 

oelmas  term  last  past,  recovered  against  :is  well  a  certain  debt  upon  bond,  f®«5«i«d  in 

as  also  a  sum  of shillings  for  his  costs,  &c.  in  hac  parte,  4rc.     Upon  this  in^^^ad  ef 

there  was  a  demurrer;  and  it  was  shown  for  cause  that  the  defendant  in  the  j^  e,  parte, 
judgment  ought  not  to  be  condomned  for  cost  in  hac  parte,  but  it  should  have  I  583  ]' 
been  in  ea  parte,  &c.  But  Per  Car.  There  needs  no  amendment  in  this  case; 
for  though  in  ea  parte  seems  proper  by  way  of  recital,  yet  when  it  is  said  in 
hac  parte  that  suflicea;  for  it  has  relation  to  the  judgment  mentioned  in  the 
writ  of  scire  facias,  and  therefore  it  might  be  well  said  that  the  plaintiff  recov- 
ered his  debt  by  the  judgment,  and  also  his  costs  appointed  in  the  judgment 
here  mentioned,  and  there  are  precedents  both  ways. 

5.  SwECTLAND  v.  Beezley  AND  Brow.ne,  II.  T.  1773,  C  P.  Bamcs,  4. 

A  scire  facias  against  bail,  Stc;  all  the  proceedings  thereupon  were  ordered  Or  •  oiiimo 
to  be  amendedby  the  record  in  the  original  action,  by  inserting  the  word  "  mer- ™""'™®" 
chant,*'  instead  of  '*mercer,"  being  the  defendant's  proper  addition,  after  issue        *' 
joined  upon  nul  tiel  record, 

6.  Stephens  v.  tme  Bail  of  Hudsov,  E  T.  170  4,  K.  B,  2  Ld.  Raym.  1 137. 

On  a  scire  facias  against  bail,  the  defendant  pleaded  payment  of  the  money  Or  by  atrik 
by  the  principal,  &.c.  •  The  plaintiff  replied  non  solvit,  Stc.  and  concluded  to  the  ing  ant  the 
country,  issue  being  joined  without  striking  out  the  words,  "and  the  defendant  ^?^^'fy 
doth  so  likewise."     The  defe-.idant  domiirred,  and  tiie  paper  book  was  >^«^®  ,/^'j-/l?,^ 
up,   and  the  record  was  of  a  preceding  term;  the   plaintiff,  in   the   following  ^/^^^^ 
term,  moved  for  leave  to  strike  out  the  words,  "and  the  aforesaid  does  so  like- 
wiscj"     Per  Cur,  This  is  a  matter  of  course  for  the  party  that  takes  the  issue 
to  join  issue  for  the  olljer,  on  a  supposition  that  they  would  do  it   to  maintain 
the  fact  they  have  alleged;  and  thoreforo,  if  ihey  will  n.)t  join  in  the  issue,  but 
will  demur,  they  ought  to  strike  it  out,  and  leaving  it  in  is  a  mere  subt6rfuge, 
— Leave  granted. 

7.  ViLLARs  v.  Paury  xsd  AN'oTiir.R,  E  T.  1G97,  C.  P.  1  Lord  Raym.  132; 

S,G.  Comb.'^n:. 
The  defendants  were  bail   for  one  Clerk  in  a  suit  brought  by  the  plaintiff's  p^t  a  joint 
testator,    and   were   bound   in  a  recognizance  jointly  and   severally  for   200/.  judgment  a 
Judgment  was  given  against  Clerk,  who  brought  a  writ  of  error  in  K.  B.and  g'*insi  bail 
the  judgment  was  affirmed.     Upon  wliicb.  the  plaintiff's  testator  sued  a  scire  "P^"  ?  ^eve 
facias  upon  the  recognizance  against  the  bail,  who  pleaded  that  no  capias  ^^^^^J^^^i? 
satisfaciendum  had  iasu.'.d  against  Clerk;  the  plairUiff  replied  that  there  was  a^j^^j^jj^g 
capias  ad  satisfaciendum  sued  and  returned,  Sfc.  and  therefore  prayed  judgment  term  in 
to  have  execution  of  the  .several  sums  mentioned  in  the  recognizance  against  whjch  it  b 
the  defendants.     The  defendants  demurred,  and  judgment  was  given  for  the^n^e'^d  a 
plaintiff,  and  entered  that  the  plaintiff  should  have  execution  de  prsedictis  se-  mendable. 
parntibus  surnm's  2000/.  et  2000/.  against  the  defendants  jointly,  whereas  the 
Bcire  facias  was  several.       On  a  motion  that  this  might  be  amended,   because 
the  scire  Hicias  was  riglit,  and  that  ought  to  govern  all  the  proceedings; '  Per 
Cur.  If  this  had  been  a  joint  lien,  the  judgment  must  have  been  joint;  but  here 
the  plaintiff  by  his  several  scire  facias  has  made  it  a  several  lien,  and  therefore 
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r  537  1  ^^^  judgment  ou^ht  to  be  several.  It  iga  plain  error  in  law,  and  not  amendable; 
*"  -"  but  if  it  had  been  John  Tor  Thomas,  this  had  been  only  vitium  derici,  and 

amendable.    Or  if  this  motion  had  been  made  the  same  term  in  which  the  judg- 
ment had  been  given,  it  might  have  been  amended,  because  the  judgment  in 
the  eye  of  the  law  is,  during  the  whole  of  the  term  in  which  it  is  pronounced, 
in  the  breast  of  the  Court. 
The  record  8-     Hamson  v,  Ch\mberlin,  M.T.  173*2,  C.  P.  Ca.  Prac.  76. 

is  amenda  On  motion  for  leave  to  amend  the  record  of  an  issue  nul  iiel  record^  by  the 
ble  by  a  fct  writ  of  scire  facias,  the  Court  were  of  opinion  that  it  might  be  amended  by  the 
re  facial,   scire  facias. 

f ^7^7/0^  9.     Perkins  v.  Petjt,  T.  T.  1800,  C.  P.  2  B.  ^  P.  275. 

eiasnsL^nti  -^  """'^  ^^^^  ^^^  been  obtained  to  amend  a  scire  facias  against  the  bail  in 
bail  in  er  error  by  the  record  of  the  recognizance,  by  inserting  the  costs  of  the  verdict 
ror  m.iy  be  which  had  been  in  the  former  omitted.  Per  Cur.  It  does  not  appear  to  be 
amended  by  the  modern  practice  to  permit  amendments  in  cases  of  this  kind.  As  the  bail 
^f^K*^^'^*'  ought  not  to  be  taken  by  surprise,  we  will  discharge  the  rule;  a'  the  same  time 
«•— f/f ^^*  ^e  desire  that  our  refus{il  to  amend  may  not  be  drawn  into  precedent. — Rule 
So  writa  of  dtschargcd. 

scire  fad  10.     Braswelt.  v.  Tico,  H.  T.  1808,  K.  B.  9  East,  3I5. 

ae  iaaoed  A  rule  was  obtained  to  show  cause  why  two  writs  of  scire  facias  and  ibe 
upon  ajadg  declaration  thereon  should  not  be  amended,  by  stating  the  judgment  and  pro- 
ment  and  feedings  (in  respect  of  which  the  writs  had  been  obtained)  to  have  been  against 
thereon  ^^®  defendant  as  a  common  person,  and  not  as  an  attorney,  conformably  to 
were  order  the  judgment  roll. — Rule  absolute.  JVo/e.  In  drawing  up  tl\i3  rule  the  judg- 
ed to  be  a  ment  was  improperly  stated  to  be  signed  ^'  in  this  cause  ;'^  but  as  no  judgment 
mended  had  been  signed  in  the  cause  now  before  the  Court,  these  words  were  rejected 
conforma     ^^  surplusage. 

jadgroenr  ^  >'     FuLWOOD  v.  Annis,  H.  T.  1803,  C.  P.  3  B.  &  P.  321. 

roll.  A  rule  had  been  obtained  in  this  case  to  show  cause  why  the  teste  ola  writ 

fiot  the  of  sciie  facias  against  bail  should  not  be  amended.  There  were  fifteen  days 
Court  reraa  between  the  teste  and  return,  but  ihc  former  bore  date  before  the  capias  ad 
***  *®  ■  satisfaciendum.  Ptr  Cur.  The  Court,  in  the  exercise  of  their  discretion,  will 
Uete  of^a  "^^  ***^  *1?  irregularity  of  which  the  bail  might  be  fairly  entitled  to  avail  them- 
writ  of  m  9e\ve8. — Rule  discharged.  See  Barnes,  26,  27;  2  Stra.  1165;  1  Biog.iiOC} 
refaeiae  a  1  Taunt.  223;  2  Saund.  72,  n. 

gaintt  bail.  12.  Stevenson  V.  Grant  and  another,  H.  T.  1806,  C.  P  2  N.  R.  103. 
€o  ana  This  action  had  been  commenced  against  the  bail;  but  in  consequence  of 

mendflsoDt  the  defendant  demurring  to  the  plaintiff's  declaration  in  scire  facias,  be  had 
®^*  *!**^'*'*  obtained  an  order  from  a  judge  to  amend  in  the  several  particulars  stated  ia 
re  facial  A^^^^^  demurrer.  A  rule  nisi  was  now  obtained  by  the  defendants  to  discharge 
gainst  bail  ^^®  order.  It  appeared  that  the  principal  was  in  custody,  charged  in  execution 
who  had  o  in  other  actions,  but  that  the  defendants  (the  bail)  had  omitted  lo  surrender 
mitted  to  him  in  this  action  until  after  they  were  fixed,  but  that  they  had  since  done  ao. 
iorrender  p^,.  {^yi-^  The  plaintiflT  might  have  charged  the  principal  in  execution,  but 
t  /*ih"*^'  in  consequence  of  an  omission  to  surrender  him,  he  proceeded  against  the  bail. 
proper  time  ^"  ^"^^  *  ^^^^  ^^  sufficient  reason  can  be  suggested  to  induce  us  to  allow  the 
was  refoeed  *ii™6ndment.  The  rule  must  be  made  absolute. — Rule  absolute,  vSee  Barnes, 
[  688  ]  3,4;  Ca.  Prac.  76;  1  Salk.  5i;  1  T  d.  Raym.  182,  596;  2  id.  1057;  I  Saik. 
Formerly     461 ;  2  id.  915,  1 165;  3  Wils.  154. 

no  amend  ^R)  Op  writs  of  ERROR,  AND  proceedings  thereon. 

ment  waa  ,  Thomkin  v.  Crocker,  E.  T.  1G08,  K.  B.  1  Ld.  Raym.  564;  S.  C.Cartb. 
i  wrirof*^r  ^-^i  S.  C.  1  Salk.  49;  Holt.  452;  S  C.  2  Lutw.  1211;  S.  C.  Wan.  Ap. 

ror,  ahho'  67:  Walker  v.  Starkoe,  S.  P.  K.    B.  5  Mod.  69;    I  Lord    Raym.  71; 

the  defect  Comb.  354;  Carlh.  3B7.  S.  P.  Elkins  v,  Paine,  T.  T.    1728,   1  lotd 

originated  Raym.  1532, 

**"  .     ®  The  cursilor  had  made  out  a  writ  of  error  contrary  to   his  in  struct  ions;  he 

•  Bot  now  by  «lal.  5  Geo,  I,  c.  13.  all  wril  of  error  wherein  there  shall  be  any  tariince 
from  the  original  record,  or  other  defect,  may  and  shall  be  amended  and  made  agreeable  10 
iBcb  record  by  the  respeciiTo  coarts  where  soch  writa  of  error  ihall  be  made  retomabic 


cimiter.' 
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An  amend 

deDOsed  that  the  instructious  were  correct,  and  that  the  mistake  had  originated  °^®°*  "■* 
with  I)im.     Application  was  made  for  a  rule  nisi  to  amend,  on  the  authority  of  ^^^j^^.  ^^  J^^it 
Blackmore'a  case,  8  Co.  156;  Sed  per  Holt,  C.  J.  The  design  of  all  writs  of^f  g^ror  al 
error  is  to  destroy  the  judgment.     No  precedent  can  be   shown   where  a  writ  lowed  in 
of  error  has  been  amended,  which  is  a  great  aigument  that  it  cannot  be  done;  the  day  of 
and  it  is  contrary  to  the  stat.  8  Hen.  6,  which  was  to  support   original  judg-**^*  reiurn, 
menis,  and  avoid  writs  of  error,  which  tend  rather  to  the  reversal  61  judgments.  u^JJJ^Ug* 
I^et  the  rule  be  discharged.     See  1  Salk.  49.  morrow  of 

2.     Mallett  v.  Stukelev,  M.  T.  1678,  K.  B.  2  Show.  83.  insiead  of 

This  was  a  motion  after  a  writ  of  error  to  amend  a  mistake  in  the  return  next  afer. 
day  as  proxitne  post,  when  it  should  have  been  in  craslinum;  and  also  the  So  where 
omission  of  vicecomili,  and  the  award  of  the  writ  of  inquiry  was  ideo  pifBceptum  .  °     ^^r^o 
est.     And  the  Court  permitted  the  amendment.       See  Lord  Ravm,  94;  Stra  ^^^  a  jadg 
II,  1-227;  3  Lev.  3G1;   1  Cowp.  407;  Jjnes,  9;  Poph.  102;  Salk.  162;   I  T,  ment  ob 
R,  783.  tained  in 

3.      DiGUTON  V.  Gra.nvill,  M.  T.    1692,  K.  B.  4  Mod.  247;  S.  C.   2  Vent,  the  reign  of 

321;  S.  C.  Carlh.  158.  k,|?*''^nd  a 

Judgment  had  been  obtained  in  the  reign  of  King  James  II.  in  an   action  ^rlt  ofer 
commenced  in  the  preceding  reign;  debt  was  brought  on   the  judgment;  and  ^or  allowed 
after  a  writ  of  error  allowed,  which  recites  the  judement  ^^aa  in  our  court,  t^c."  which  was 
alihough  the  judgment  and  continuances  were  in  King  James'  reign;  the  writ  lo^jo©  '» 
of  error  supposing  all  the  proceedings  to  l)ave  been  had  in  the  time  of  the  then  ^"®  '"*' '" 
king,  which  being  inconsistent  with  the  real  fact, the  plaintiff's  counsel  »"8*s^cd  J^^"q|J^*^'* 
that  the  writ  was  amendable  by  stat.  8  H.  6.  especially  since  the  word  loquela ^\\^^y^^  \i 
m'ght  extend  to  the  whole.     The  Court  ordered  the  amendment.  to  be  amen 

4.     Guy  V.  Nichols,  T.  T.  1696,  K.  B.  Comb.  265.  ded. 

This  was  a  motion  to  amend  upon  a  writ  of  error,  directed  to  the  mayor,  re-    t  ^^^  1 
corder,  and  alderrnen  burgi  de  Kirbykendal;  the  return  wasrcspoiM  A.  mayor, ^^  *be  'e 
B.  recorder,  and  C.  and  D.  sen.  aldermen,  not  saying  hurgi  prad.^     But   the^J^  °j.*^ 
Court  held  it  amendable,  for  \^  amen 

5,    The  Sword  Blade  Company  v,  Dempsey,  H.  T.  I7'30,  K.B.  2  Stra.  891.dable; 

An  ejectment  was  brought  against  the  above  company  and  E.     Aftera  vcr-Or  by  strik 
diet  for  the  plaintilf,  E.  died,  and  a  writ  of  error  was  brought,  laying  the  judg-  i"8  o»i  ib© 
noent  to  be  to  the  great  d^ma^e  of  the  company  and  of  Mary  E.   the  daughter  '^■"*®  °' * 
and  heir  of  Jb.;  Mary  Jbi.  and  the  company  jointly  assigned  errors,  -f^^  pl^j^ 

On  motion  to  amend  the  writ  and  as.s;gnmcnt  by  striking  out  Mary  E's  name  ijff. 
the  Court  were  of  opinion  that  it  was  amendable  by  statute  5  Geo.  1,  c.  13.  not  And  in  tree 
only  as  a  variance  from  the  original  record,  which  is  really  no  way  to  the  dam- pass  again*! 
age  of  M,  E.  but  also  by  virtue  of  the  general  words  other  defect.  ?  jointly, 

6.     Verelst  v.  Rafael,  E,  T.  1776,  K   B.  Cowp,  425.  igaiMroM 

In  an  action  of  tresspass  ancf  false  imprisonment  against  two  persons  jointly,  ofihem  on 
judgment  was  given  against  one  of  them,  the  other  being  found   not   guilty,  ly,  the  oih 
Afterwards  a  writ  of  error  was  brought  in  the  names  of   both   defendants,  oner  being 
affidavit  made  by  the  officer,   whg  swore  that  it  was  his  mistake,  and  that  the  ^*''?"*'  °®* 
instructions  left  with  him  were  to  make  out  a  writ  of  error  in  the  name  of  the  ^^^  ^Jronit^i 
oilier  defendant  only;    Per  Car.    Tlie  reason  why  the  writ  did  not  agree  with  j^,  jjj^ 
the  record  originated  in  a  mistake  of  the  officer,  who  swore  that  it  was  his  mis- nnmea  or 
take,  and  that  the  instructions  left  with  him  were  to  make  out  a  writ  of  error  both,  the 
in  the  name  of  the  other  defendant   only;  J^er   Cur.  The  reason  why  the  writ^^"*"'  S*^* 
did  not  agree  with  the  record  originated  in  a  mistake  of  the  officer,  who  swears  ^*^j/®* 
that  the  error  was  made  by  hint.       The  words  of  the  statute  5  Geo.  1,  c.  13,  q^  ^^[^^ 
are  !*  that  all  writs  of  error  wherein  there  shall  be  any  variance  from   the  ori-guuimon 
ginal  rei:ord,  or  other  defect,  shill  be  amendable;"  now  here  is  a  defect,  and  part  of  a 
that  defect  owing  to  the  mistake  of  the  officer;  the  words  of  the  act  are  gene-»c»'^o  facias 
ral,  **  other  defects;"  and  if  thbre  wore  any  doubt,  the  privilege  ought  to   be  *l"*'® *"*^" 
extended  as  far  as  possible,  because  it  is  for  the  furtherance  of  justice. — Rule  be'noion''* 
absolute  on  payment  of  costs.  oaib,  it 

7      MEDt^EY  V.  Stokes,  M.  T.  1736,  K.  B.  Ca.  Temp.  Hard.  321.  may'be  a 

N    On  a  motion  by  the  plainlitf  in  error  to  qnasli  a  scire  facias   qucire  excctdio-  niendedi 
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nemnoriy  Sfc.  nUiil  returned,  the  command  of  the  writ  wag,  that  he  have  here 
this  wrti  and  the  names  of  those  by  whose  oath  he  has  summoaed«"  It  was 
objected  that  this  was  incorrect,  as  the  summonses  were  not  on  oath.  For  the 
defendant  in  error  it  was  contended  that  the  word  oath  might  be  rejected  as 
Rurplusage,  or  at  least  thai  it  was  amendable.  Per  Lord  Rardwicke,  C.  J. 
[  590  ]  These  writs  of  sciro  facias  are  considered  as  process  to  bring  in  the  party  to 
assign  errors;  and  for  that  reason,  if  he  comes  in  on  it,  he  can  take  no  advan- 
tage of  any  mistake  in  the  writ,  it  being  considered  only  as  a  process  tc  bring 
him  in;  but  now  the  question  is,  whether,  before  he  comtfs,  he  may  not  take  ad- 
vantage of  a  fauh  in  the  writ;  and  I  think  he  may,  for  he  cannot  aHcrwards, 
for  he  shall  be  taken  to  have  waived  it  as  an  appearance  to  other  process;  acd 
this  is  a  fauh  in  the  writ.  The  word  ''oath"  cannot  be  rejected,  because  there 
will  not  be  sufficient  command  in  the  writ  then  remaining:  but,  however,  the 
Court  is  not  in  strict  justice  bound  (o  quash  it.  On  application  an  order  to 
amend  may  be  obtained. —Rule  to  amend  granted.  See  9  East,  315;  2  B.  & 
^  .  .  P. '^75;  3  id.  321, 
uke  ?nT«  ^'     *I^-^^-'*AR»  V.  Glt,  H:  T.  1S05,  K.  B.  2  Smitli,  259. 

name  of  '^^^  defendant  sued  out  a  writ  of  error  in  due  time  to  prevent  the  plaintiff 

one  oCiho  from  having  execution;  but  in  Elling  up  tiic  writ -a  mistake  was  made  in  the 
purtiet  haa  christian  name  oftlie  plaintiff,  and  it  appeared  on  a  writ  of  error  in  the  Exchc- 
becn  amen  quer  Chamber  as  a  cause  of  John  Earnard  v.  Fohii  Guy.  The  plaintiff  sued 
y^^'  out  execution,  and  the  defendant  paid  tlie  money  into  the  hands  of  the  sheriff, 

uf  K.  B  a  '^^^  defendant  obtained  a  rule  to  shov/  cause  why  the  money  paid  into  the 
mended  a  bands  of  the  sheriff* should  not  be  paid  into  court  pending  the  above  writ  ofer- 
writ  of  er  ror,  in  order  that  the  defendant  might  have  time  to  amend  his  writ  of  error,  which 
tor  from  C.  he  could  not  do  until  the  return  of  the  tianscripl  in  Exchequer  Chamber,  The 
P.  b)- insert  Qj^ypj  enlarged  the  above  rule,  in  croer  to  allow  time  fur  tl>e  defendant  to 
!!i^,    f"«t„  amend  his  writ  of  error. 

t)iecl    01     COV  «  w«.  -— ,      — M  .^^        •-*-•  mrm 

tnant  brok  9-     Sampavo  V.  Patba,  T.  T.  1810,  C.  P.  5  Taunt.  83. 

en,*'  in  -  Judgment  had  been  recovered  by  the  plaintifTin  an  action  of  covenant  in  this 
sieatlof**rn  court,  A  writ  of  error  had  been  sued  out  by  the  d'jfeiidnnt  in  a  plea  of  trc* 
a  plea  of  pgg^  on  tho  case.  The  plainiiiT,  observing  the  irregularily,  treated  the  writ  of 
irenpuss  on  g^ror  as  no  supersedeas,  ^nd  sued  out  execution.-  A  rule  nisi  had  been  obtain- 
Unon  error  ^^  ^^  ®®^  a«iide  the  execution,  upon  the  ground  that  thn  writ  of  error  operated 
BMigned  of  ^^  Q  supersedeas.  Upon  a  subsequent  day,  it  beiifg  stated  that  the  Court  of 
misnomer  King's  Bench  h.;d  amended  the  mistake  by  inserting  tlie  words  '*  in  a  plea  of 
of  one  of  covenant  broken,'*  instead  of  "a  plea  of  trespass  on  the  case,"  the  Court  made 
*-ff  ^l^T  ^^®  ^^^^  absolute  to  set  aside  the  execution  without  costs,  upon  the  terms  that 
in  the*^war  *'*°  defendant  should  bring  no  airtion  of  trespa.HS. — Rule  absolute.  See  Yelv. 
rantofattor^*  U  I  Stra.  60b;  'H  id.  837;  1»  Salk.  143;  2  Ld.  Raym.  1403;  2  T.  R.  737; 
ney,  and  a!  2  Suund.  S3. 

so  foeeaue  10.  De  Tastet  V.  RucKCR  A.ND  OTHERS,  In  error,  Exch.  Chamber,  6  Moore, 
'*>^'»  *»«<*  135;  3  D.  4-  B.  Go:  S.  C. 

been  no  v^er  Error  was  iissigned  in  this  case  for  a  misnomer  of  one  of  the  plainfi^s  bcfor 
meat  enicr  *"  '^^®  warrant  of  attorney,  and  also  for  having  omitted  to  make  any  entry  of 
ed  npon  the  verdict  and  judgment  upon  a  plea  of  set-off.  The  counsel  for  the  plaintiff 
iasoe  join  applied  for  a  rule  to  amend  the  transcript  of  the  record  as  to  the  last  er- 
ed  on  a  ror  assigned,  which  was  granted  on  payment  of  the  cost  of  the  day,  and  he 
plea  of  Mt- ^yg3  subsequently  permitted  to  ameni  the  nisi  prius  record  and  judgment  roll 
helVihai'  '"  *^^®  court  below.  It  was  objected  that  the  rule  for  amending  the  transcript 
tba  firai  ob  should  he  dischtirged  qn'ta  improvitU  unnnavil^  as  the  posUa  and  judgraetit 
jectton  was  roll  should  have  been  amended  in  the  court  below,  and  brought  here  by  a  vnl 
inBina«eriil,  of  certiorari  in  its  nmendt;d  state,  before  any  alteration  had  been  permit- 
aiid  iho       (ed.      7  ho   Court,   however,   overruled   this  obiection.      The  misnomer  in 


10  be  ameo  Amendment,  E.  1;  Vin.  Ab.  til.  ]Mi«snomer,  A.;  32  lien.  8,  c.  30;  18  Eliz. 
ded  in  the  c.  14;  3  T.  R.  660;  8  East,  323;  10  East,  .3^8;  f  I  East,  *225;  1  >Iarsh,477; 
aecond,        i>Tauot.  818. 


AMENDMENT. — Of  the  Scire  Facias,  and  Proceedings  tlitrton,  409 

II.  Canning  v.  Wright.  T.  T.  1728.  2   Lord  Raym.  1531. 
A  writ  of  error  was  brought  by  C.  to  reverse  a  judgment  given  against  him  3^4  ^  ^^j^ 
tn  the  C,  P.     The   writ  of  error  was  tested  23d    October,  12   Geo.  1.  and  of  eitar 
made  returnable  in  eight  days  of  St,  Martin,  Michaelmas,  12  Geo.  1.  and  by  returnablo 
the  record  certified  the  judgment  appeared  not  to  have  been  given  till  Hilary!**^**''® 
term  folio wrng,  12   Geo.  1.       The  record  was  held  clearly  not  to  be  well  r©-ii»n«d*b 
moved  by  the  writ  of  error.     The  plaintiff  in  error  then  applied  to  have  the  not  amon^ 
writ  amended  by  statute  5  Geo,  1.  c.  13;  but  on  reading  the  statute  the  Court  ^abl«; 
entertained  no  doubt  that  it  could  not  be  done,  for  it  would  bie  to  amend  the 
writ  contrary  to  the  truth  of  the  case,  for  the  judgment  in  fact  was  not  given 
till  Hilary  term,  12  Geo.  1,  and  hence  this  was  nut  such  u  variance  as  was  in- 
tended to  be  amended  bv  that  act. — Motion  to  amend  denied.       See  1  Bar^  Or  avari* 
nard.  62.  65  ;  2  Stra.  834.  891 ;  2  Ld.  Raym.  1179.  e"e?tmont 

12.  BucKSOME  V.  HosKiN.  M-  T.  1703.  K.  B.  6  Mod.  263  ;  S.  C.  2.  2  Lord  between 
Raym.  1057  ;  S.  C.  3  ;  Salk.  32;  S.  C.  1  Salk.   52  ;  S.  C.  Holt.  58  ;  762.  the  judg* 

A  writ  of  error  was  brought  on  a  judgment  in  ejectijaent  m  the  Common  [?^"*  ?"** 

Pleas,    and  the  defendant  in   error  sued  out  a  scire  facias  quare  cxecutionem  fadna. 

noH  to  compel  the  plaintiff  to  assign  his  errors.    There  was  a  verianco  in  the   [#592  ] 

€C%re  facias  from  the  judgment,  the  latter  being  of  two  messuages,  and  the  scire  Andwhere 

facias  recited  it  to  be  but  of  one.     The  plaintiff  in  error,  preceiving  the  va-  ®"**'  ''*^ 

riance,  pleaded  nul  tiel  record  of  the  judgment,  and  the  defendant  moved  that  jjg^""^J»^ 

the  scire  facias  might  be  amended,  because    it  was  a  mistake  of  the  clerk  in  mistake  of 

varying  from  the  record,  which  was  his  instructions.     Per  Holt^  C.  J*     This  thoclerkof 

is  a  good  scire  facias  in  itself,  but  it  does  not  come  up  to  your  case.       In  2  f^®  Errors 

Vent.  49.  the  original  was  wrong,  and  holden  not  to  be  amendable.     Powel^  Wtw  tho"* 

J,  agreed  ;  and  that  as  it  did  not  appear  to  them  but  there  might  be  such  airecord^bnt 

Judgment  as  was  recited  in  the  scire  facias  ;  and  for  this  reason  the  Court,  re-  which  he 

fused  to  amend  it.     See  Stra.  401.  1165  ;  8  Mod.  313.  366.  had  after- 

wards  cor* 

13.  Randole  V.  Bailey  AND  another.  In  Error.H.T.  18l3.K.B,l  M.&  S.  232.  r-eci^d  in 

The  declaration  in  th<»  court  below  was  entitled  specially.  A  writ  of  error  the  trans- 
was  brought  on  the  ground  that  the  clerk  of  the  Errors,  in  transcribing  the  re-  ^'P^  the 
cord,  had  entitled  it  generally.  The  clerk  of  the  Errors  afterwards  inserted  fugg^j  up^^ 
the  special  memorandum  in  the  transcript.  A  rule  was  now  obtahied  to  siiow  applica- 
cause  why  the  transcript  should  not  be  aeain  altered,  by  restoring  it  to  the^^onl^yt^ 
atate  in  which  it  stood  at  the  time  when  the  plaintiff  assigned  his  error.  Per  P^*"»tiffin 
Cur,  The  clerk  (»f  the  Errors,  in  transcribing  the  record,  acted  as  the  agent  restore  the 
of  the  plaintiff  in  error.  The  mistake  must  be  considered  as  the  mistake  of  transcript 
the  plaintiff.  The  rule  must  be  discharged.  Rtde  discharged.  Seel  T.  /^  473.  ^^  *^"  °"- 

14.  BiNNS  AND  WIFE  V.  Pratt  AND  ANOTHER.     In  Error,  E.  T.  1819-  K.  B.  And  if  the 

1  Chit.  Rep.  369.  husband's 

-  A  writ  of  error  had  been  brought  in  this  case  by  a  feme  covert^  without  "*nie  be 
joining  her  husband  in  the  torit^  and  she  and  her  husband  assigned  her  coverture  ^"mW*  of* 
for  error.  A  motion  had  been  made  for  a  rule  to  show  cause  wliy  the  writ  of  error  «rror  bro't 
should  not  be  amended,  and  the  husband's  name  introduced  in  the  writ.  Per  by  his  wife 
Cur.  As  there  is  no  affidavit  that  the  husband  concurred  in  the  writ  of  error,  ^^  %"*"ii' 
we  cannot  give  leave  to  amend.  See  5  Geo.  1.  c.  13  ;  2  Stra.  692  ;  Cowp.  „qj  ^^  ^j. 
i.2b  ;  2  Saund.  101.  n.  1.  a ;  1  Rol.  Ahr.  748  ;  Sty.  Rep.  251.  208.  ;  1  B.  lowed  on- 
Sc  A.  586.  less  there 

Iflfin   *)  III  nil 

15.  RuTTER  v.  Redstone.    T.  T.  1728.  K.  B.  2  Stra.  837.  S.  P.  Parry  v.  vitthaithe 

ViLLARS.  M.  T.  1607.    K.  B.  12  Mod  303.  husband 

After  error  in  the  Exchequer  Chamber,  the  transcript  was  brought  back  concurp. 
and  amended  in  B.  R.  by  the  original  record,  which  the  Court  held  necessary    jT*'  ^"' 
to  make  the  amendment  here,  as  this  differs  from  the  case  of  a  writ  of  error  ^he  Exch. 
froni  C.  B.  because  the  C.  P.  sends  up  the  record,  and  the  K.  B.  sends  only  Chamber, 
a  transcript.     See  2  Stra.  869.  **»^  X^^ 

16.  Rafael  v.  Vbrelst.  E.  T.  1775.  C.  P.  2  Bl.  Rep.  1067.  blTn  the 

In  tiesspass  agahist  Y.  and  S.  the  latter  had  a  verdict  in  his  favor,  and  the  K.  B. 
former  against  him.  The  cursitor  had  instructions  to  sue  out  a  writ  of  error  for  Upon  «ai 
V.  only,  but  by  mistake  suod  oiil  in  the  name  of  both.     The  Court,  on  mo-  ^^t'^^^p, 

52  ror,  n«w 
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hnl  fflOBt 

J^  P"*^°  tion,  gave  leave  toaraeiid  the  writ,  by  striking  out  the  name  of  S.  Buttfie 
ended  writ  '^cognizance  of  bail  liuving  necessarily  followed  the  writ,  the  same  mistake  bap' 
in  the  pened  there,  so  that  in  fact  there  was  no  bail  to  the  amended  writ,  whereupon 
coart  the  plaintifl*  below  took  out  execution.      Application  was  made  to  the  Court 

r  ^o<il     ^^  *®^  aside  this    execution,  and  to  restore  the  goods,  which  was  ruled  accor- 
X     .  -If  dingly,  upon  the  bail  in  error  entering  into  a  new  recognizance  in  court, 

errorvary- 17.  Gardner  v.  Merrett.  E.  T.  1730.  2  Stra.  902  ;  S.C.  2  Ld.  Raym.  1587* 
ing  from.  There  was  a  diflereuce  between  the  writ  of  error  and  the  record  ;  and  as 
isamrada-^^  Stood  in  the  paper,  the  Court  observed  it ;  hot  neither  party  would  move 
bie  with-  to  amend  for  fear  of  paying  costs  ;  on  which  the  Court  said  the  statute  5 
out  cofts.   Geo.l.  c.  13.  would  warrant  them  in  amending  it,  which  they  did  without  cost5. 

18.  Gould  v.  Coulthurst.  M.  T.  1718.   K.  B.  1  Stra.  139.  S.  P.  Alaxd 

V.  Maston.  H.  T.  1729.  K.  B.  2  Stra.  865. 
But  the         A  writ  of  error  was  tested  in  Hilary  term,  ot  which  the  judgment  had  beeft 
practice  is  entered,  but  the  plaiRtiflfdid  not  enter  continuances  upon  it  till  Trinity  term, 
on  qaash-  ^1^**^^  occasioned  th^  writ  of  error   to   be  quashed.     And  a  question' bein; 
in^  the      made  as  to  costs,  the  Court  agreed,  that  this  not  being  a  fauh  in  the  writ  of 
writ,  an-    error  at  the  time  of  bringing  it,  but  being  occasioned  by  the  act  of  the  defend- 
|S"  ^^.      ant  in  error,  which  the  plaintifi*  could  neither  foresee  or  prevent,  it  was  not  a 
eqaally  di-  ^^^®  within  the  stat.  of  4  &  5  Ann.  c.  1 6.  which  gives  costs  against  the  pkin- 
vided  in     tiffin  error,  upon  quashing  defective  writs  of  error.    Another  question  arose, 
opinion.^     whether  the  plaintiff  in  error  should  not  have  his  costs  in  this  case,  being  de- 
feated of  the  benefit  of  this  writ  of  error  by  the  artifice  of  the  defendants  in 
error.     And  as  to  th's  point,  Pratt,  C,  J.  and  Eyre,  J,  were  against  giving 
costs,  and  Powys  and  Fortcscne,  Justices,  were  in  favour  of  costs  being  given ; 
hence  the   Court  being  divided,  the  writ  was  quashed  without  costs  on  eitL«r 
side.     See  1  Hullock  on  Costs,  346. 

Qn.  wbe-  (S)  Op  writs  of  execution. 

ther  writ*  f^^  qj  capias  ad  satisfaciendum. 

xXo^TtT  ^'  Raworth  v.  Villers.  T.  T.  i696.  K.  B.  Comb.  433. 

amenda-         Holt^  C,  J,  doubted  whether  writs  of  execution  are  within  the  statute  of 

Ble.  amendments.* 

writ  of  ex-  ^'  Johnson  v.  Nayler.  M.  T.  1697.  K.  B.  12  Mod.  247- 

cueatioo  The  writ  of  execution  bore  ttste  in  vacation,  on  motion  to  have  the  same 

tested  in  amended  ;  the  case  of  Smith  v.  Harwood,  in  Jones.  41.  and  Dyer.  129.  were 
JJ^^""*"  cited,  but  the  Court  refused  the  application. 

But  a  mis- 3.  Browne  v.  Hammond.  E.  T.  1738.  C.  P.  Barnes.  10;   S.  C.  Prac.  Reg- 
Domcrona        25.  Garland  v.  Spicer.  H.  T.  1730.  C.  P.  Prac.  Reg.  24.  contra. 
iuSsfa^'        A  motion  was  made  after  a  writ  of  capias  ad  satisfaciendum  had  been  exe- 
endum  is    cutcd,  to  amend  the  writ   by  the  record  of  the  judgment,  making  defeadaat's 
scmendable  name  Edmund  instead  of  Edward,  and  a  rule  obtained  to  show  cause,  wfaicfa, 

sfter  it       on  affidavit  of  service,  was  made  absolute. 

Iiu  been 

executed;  4.  Hunt  v.  Kendrick.  T.  T.  1772.  C.  P.  2  Black.  836. 

f  594  ]  This  was  an  application  to  set  aside  a  capias  ad  satisfaciendum,  the  writ 
Or  in  the  being  made  returnable  "  before  us  at  Westminster,*'  which  is  the  style  of  the 
return;  Court  of  King's  Bench,  and  not  before  ••  our  justices,"  which  is  the  style  of 
the  Court  of  C.  P.  At  the  same  time  the  plaintiff  moved  to  amend  it  by  the 
record  of  the  writ  on  the  roll,  and  all  the  preceding  process  which  appeared 
to  have  been  in  the  Court  of  Common  Pleas.  The  Court  upon  the  authority 
of  Smith  V.  Haward,  T.Jones.  46.  directed  the  writ  to  be  ((mended,  on  pav- 
ing the  costs  of  both  motions. 

5.  Laroche  v.  Washbrolgit,  dem.  Mail  and.  M.T.  1785.  K.B.  2  T.R.  737. 
Or  in  Upon  judgment  recovered   asrainst  two  deftMidants,   a  writ  of  error  was 

statement  brought  in  the  Exchequer  Chamber  by  one  of  them  only,  and  the  judgment 
ofthesums  having  been  affirmed  and  costs  given  on  the  writ  of  error',  both  the  defendants 
bVthr^  were  taken  under  a  writ  of  execution  for  the  whole  sum,  including  the  costs 
judgment;  ^^  ^®  ^^^  ^^  ^""^"^  as  well  as  the  original  sum  recovered.  On  motion,  the 
*  Th«  atatatet  of  jeofails  do  not  extend  to  writs  of  execatioo.  2  Arch.  Prac.  K.  B.  M* 
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Or  Ho  sat- 

Court  permitted  the  plaintiff  to  amend  his  writ  of  execution  as  to  the  de-  j^^j^J^' 
feudant  who  did  not  join  m  the  writ  of  error,  by  altering  it  to  the  original  ^v/ardedtti 
sum  recovered.  the  said 

6.  Mackie  v.  Smith.   E.  T.   1812.   C.  P.  4  Taunt.  322.  '^''*'**7d' 

A  rule  nUi  had  been  obtained  to  discharge  the  defendant  out  of  custody  on  J^^^^^q^ 
account  of  an  irregularity  in  the  capias  ad  satisfaciendum y  as  it  purported  tOcution  up- 
have  issued  against  the  defendant,  **  to   satisfy  Jiamc5,  the  debt  awarded  toon.pay* 
JohnJ*^     The  plaintiff  was,  however,  on  showing  cause,  permitted  to  amend  "^«"t  of 
<he  writ  upon  payment  of  the  costs  of  the  application,  as  he  ought  to  have  ^^^\^  ^f 
applied   as  soon   as  he  became  apprised  of  the  mistake    by  the  service  o^ capias  ad 
the  rule  nisi.     See  2  BL  836.  sazisfaci- 

7.  Stevenson  v.  Castle.  E.-T.  1819.   K.  B,   1  Chit.  Rep.  349.  J^lnTfr^ 

A  rule  nisi  was  obtained  to  discharge  the  defendant  out  of  custody,  and  ^^  judg- 
to  set  aside  the  capias  ad  satisfaciendum  for  irregularity,  with  costs,  on  the  mentiothe 
ground  that   the  judgment  raeniioned  in  the  capias  satisfaciendum  was  for  amount 
38/.  when  the  judgment  actually  signed  was  for  80/.     It  was  contended  that  JJ^^J^*"^^ 
the  court  would  amend  the  writ.     Per  Cur.  The  rule  may  be  discharged  jed  on 
on  payment  of  costs  by  the  plaintiff,  the  defendant  undertaking  to  bring  no  showing 
action,  and  the  writ  of  execution   amended. — Rule  discharged.     See  5    T.  cause 
R.  577  ;  8  id.  4l6.  n.  a.  ;  2  Bl  Rep.  836 ;    Tidd.  6th  edit.  1036.  1065,  J«fJ^"*  • 
^ote. — No  previous  motion  had  been  made  to  the  Court  for  leave  to  amend  getting  it 
the  capias  ad  satisfaciendum.  ^  aside  oa 

1 — 7^ — ', payment 

(^)  ^f  ^  J^^^*  facias.  of  costs,  dk 

1.  JuxoN  AND  Ux  V.  Naylor.  T.  T.   l698.  K.  B.  1  Com.  60.  defendant 


A  fieri  facias  bore  teste  on  a  day  out  of  term,  and   the   question  was  to  b^h'j^^ 
whether  it  was  or  was  not  amendable,  and  the  Court  would  have  granted  the  ^r  ^g^^i' 
amendment  had  there  been  any  award  upon  the  roll  for  the  feri  facias,  by  X   j^^^nd 


which   the  amendment  could    be  made.      See    1  Sid.   304  ;    2  Salk.   700  ;  ment  in  a 
Latch.   11  ;  Barnes.  407  ;  Rich.  Pr.  K.  B.   100  ;   1    Com.  Dig.  46.  Sl6  \  Jieri facias 
Ti Ld.  Raijm.  4,2  Ld.  Raym.  1557  ;  2  Burr.  967;   5  Burr.  2588  ;  1  Cromp.  "^^^'Z; 
Pr.  365  ;   Cro.  Jac.  l62  ;    Yeh.  64 ;  Moor.  45  ;  Hard.  321  ;  1  T.  /ft  783.  ™  ^^J^ 
2.  Cowperthwaite  v.  Owen  and  ano.  In  Error.  E.T.  1790.  K.B.  3  T.R.  657.  on  the  roll 

The  defendants  in  error  had  instituted  an  action  in  the  C.  P.  at  Lancas-  ^^^^p; 
ter,  and  having  obtained  a  verdict,  the  plaintiff  brought  a  writ  of  error  in  ^^^  ^^^j^ 
the  K.  B.  io  which  he  was  nonprossed.  X  fieri  facias  on  the  judgment  be  sued 
having  been  sued  out  of  the  Court  of  K.  B.  a  rule  was  obtained  to  set  it  out  whera 
aside,  on  the  ground  that  the  second  fieri  facias  should  have  been  a  tes-  Jj,^°°^°  ^^ 
tatum  ;  but  Per  Cur.  Defendants  in  error  are  entitled  to  amend  on  pay-  ^  ^^^  g^^- 
ment  of  costs.  facias,  and 

the  plaintiff  aaerwarda  sues  out  an  original  fieri  facias,  the  former  mayon  payment  of  costg  be  amend- 
3.   Meyer  V.  Ring.  H.  T.   1791.  K.  B.   1  H.  Bl.  541.  So' when 

The  venue  had  been  laid  in  London,  but  d^  fieri  facias  was  sued  into  aguedout 
different  county,  and  the  party  afterwards  took  out  a  fieri  facias  into  the  into  an 
proper  county.      On  nulla  bona  being  returned,  the  Court  permitted  the  first  ^^^^^^^^ 
fieri  facias  to  be  amended,  by  inserting  the  return  oi  nulla  bona  and  the^^^.J^f 
testatum  clause  ;    although  the  second  writ  was  returnable  several  days  be-  fieri  faciaa 
fore  the  judgment  was  signed  ;  because  judgments  relate  to  the  first  ^^aj  «^?»*^^^.^^ 
the  term,  except  in  the  case  of  bona  fide  purchasers  for  a  valuable  conside-  ^^^^^^^ 
ration.     See  3  T.  R.  657.  instead  of 

4.  Atkinson  v.  Newton.  Ivi.  T,  1806.   C.  P.  2  B.  &  P.  336.  ^   *  ^„  J J*^ 

In  this  case  a  writ  of  fieri  facias  had  been  made  returnable  on  a  King  s  ^«"  °»y» 
Bench  return  dav  instead  of  a  Common  Pleas  return  day.  Cross  motions  ^,„e„ded 
were  made,  one  by  the  plaintiff  to  award  the  execution,  and  the  other  by  the  by  the  re-, 
defendant  to  set  aside  the  proceedings.  On  a  reference  to  the  record,  it  ap-  cord  jf^the 
peared  by  the  award  of  execution  that  the  writ  was  properly  awarded.  ^«'*„eeuUon. 
€ur.  The  Rule  must  be  absolute  for  amending  the  writ :  and  discharged  lor  j^ ^  ^^^^^ 
setting  aside  the  proceedings.  of  venSti- 

oni  expon* 
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nafl  for 

f^ad"  Ml  ^*  '^^^  King  v.  the  Sheriff  op  Monmouth,  in  a  cause  of  Lewis  v.  Rob* 
.edin  ex-  ^RTS.   M.  T.   1814.  C.  P.   1  Marsh.  344. 

eeutioR  A  writ  of  venditioni  exponas  had  been  issued  with  a  Jieri  facias  for  tbe 

|iritha;fi6ri  residue  of  a  debt  due  to  plain liflT.  Tbe  sheriff  returned,  that  he  had  made  of 
ther^sidae  *^®  ^^^^  goods  the  sum  of  20/.,  which  money  he  had  ready  ;  but  he  omitied 
be 'that  ho  to  make  any  return  to  the  writ  oi  fieri  facias.  An  attachment  was  conse- 
has  mado  quently  issued  against  him.  The  sheriiT  thereupon  paid  the  money  into  the 
"^*|j®  ??!*!  hands  of  the  coroner,  with  notice  to  retain  the  same,  until  the  result  of  ao 
fhe  Court  application  to  the  Court  (to  amend  the  writs,  by  returning  nulla  bona  to  the 
willperinit^«riyflctr/a,  ilnd  to  stay  all  further  proceedings  on  the  attachment,  and  to 
an  amend-  cause  the  sum  paid  to  the  coroner  to  be  returiiod  to  the  sheriiT)  should  b« 
men t,  by  known.  Per  Cur,  An  affidavit  is  made  that  flic  omission  is  a  mere  mistake 
retorn  of  ^^  ^^®  clerk.  Keeping  that  in  view,  and  considering  that  the  granting  this'' 
nulla  kona  application  h  in  effect  allowing  to  the  plaintiff  ail  he  is  entitled  to  in  this  case, 
to  the  fieri  wo  must  make  the  rule  absolute.  If  the  sberifl'^s  return  prove  false,  and  the 
laciaa,  ana  defendant  be  in  possession  of  other  goods,  the  plaintiff  has  still  his  action  for 
aaide  an  ®  fsise  return. — Rule  absolute  on  payment  of  costs  of  tbe  attachment,  and 
attach-       of  this  application.* 

S^'aUinSt^'  ^^^^^  ^'  GuRNEY.  E.  T.  1814.  C-  P.  1  Marsh.  2cS7 ;  5  Taunt.  605.  S.  C. 
the  sheriff  Where  a  writ  of  fieri  facias  directed  to  the  sheriff  to  return  the  money  in 
on  thia  the  Court  of  King's  Bench,  instead  of  **  before  the  King*s  Justices  at  West- 
account,  minster  ;**  the  counsel,  on  the  part  of  the  defendant,  obtained  a  rule  «m  to 
wrUoffieri  ^®^  *^  ^*'^®  ^°*'  '^regularity.  It  appeared  that  it  was  tested  by  the  Chief  Jus- 
facias  on  '^^®  ^^  ^^®  Court  of  Common  Pleas.  As  there  was  therefore  somethiug  on 
the  Court  the  face  of  the  writ  to  amend  by,  it  was  moved  that  the  writ  should  be  ameiid- 
of  C.  P.  ed.  Per  Cur,  Let  the  rule  be  discharged,  and  let  the  plaintiff  amend  on 
thS^shtriff  P^^'"®'*^  °^^^®  ^^^^^  of  the  present  application.  See  2  B.  4'  P,  336. 
to  return  Ihe  money  into  K.  B.  the  pinintiff  was  allowed  to  amend  on  payment  of  costs  the  writ  be- 
ing tested  by  the  Chief  Justice  of  the  Court  of  C.  P. 

[  596  ]  7.  Hunt  v.  Pasman.  T.  T.   1815.  K.  B.  4  M.  &  S.  329. 

But  t ho  In. this  case  judgment  had  been  given  against  the  defendant  and  two  others, 
fused  to^*"^^."  *  J°^"^  warrant  of  attorney  by  the  three.  A  fieri  facias  was  issued 
amend  a  against  the  defendant,  reciting  a  judgment  against  him  alone,  under  which  his 
fieri  facias  goods  were,  taken;  but  before  the  sale  he  became  bankrupt.  A  motion  was 
^art'^ad*'  "^^  "*^^^  ^^  amend  the  fieri  facias  by  making  it  consistent  with  the  judg- 
Eecome  a  ™®°*\  ^^^  ^'«'*-  ^^  l^e  application  had  been  made  earlier,  the  rule  prayed 
bankrupt  for  might  have  been  allowed  ;  but  we  cannot  interfere  to  the  prejudice  of 
^^I^^  h^A ^^^^^  parties.  We  are  not  aware  of  any  case  in  which  it  has  been  done. 
8^'sold  '^  ^^^^  ^^^^^^  ^^  ^^^^^  persons  had  not  intervened,  the  favour  of  the  Court 
Judge'soi-  ""S^**  ^^^'^  ^^^^  extended  to  the  plaintiff,— Rule  refused.     See  8  T.  R.  153. 

der  for  an  ,rrx  TT  

amend- J  (i )  Uf  rules  and  orders  of  court. 

mentset  1.  Priddle  v.  Skurray  and  others.  T.  T.  1740.  C.  P.  Barnes.  15. 

thlground  ,  ^  J"*^.^®  ^^^  ™^^®  ^"  ^''^^^  ^^-^^  plaintiff  should  have  leave  to  amend  his 
that  ihu  declaration  m  the  particulars  annexed  to  the  order.  Defendants  moved  to 
partico^  discharge  the  order  on  the  ground  that  the  particulars  were  the  substance  of 
lars  were  the  order,  and  ought  to  be  inserted  in  the  body  of  it ;  of  that  opinion  were  the 
fortlTin  it  ^^"^^  ""d  *^®  """'o  to  show  cause  why  the  orders  should  not  be  discharged 
An  order   ^^^  niade  absolute. 

ulwtn^      A      f'  ^.^^^**^^  V-  Carter.  II.  T.  1815.  K.  B.  2.  Chit.  Rep.  29. 
allowed  to  ,  ""'  ^^^  ^^^^^  obtained  to  amend  an  order  of  nisi  prius,  by  inserting 

bo  amend- *"Jt  ®«ch  party  should  pay  his  own  costs.  It  appeared  that  the  cause  had  been 
ediDconfiir  referred  by  order  of  nisi  prius  to  an  arbitrator,  that  it  directed  the  costs  to  be 

Jh'yiJms  ^""'"^  ^  .  P/'^^  ^^^^'"^*  '*'*'°'"  **^«  arbitrator  should  give  his  decision.  It 
of  a  paper  ^^'  contended,  that  it  was  understood  between  the  parties  that  each  should 
signed  by  *  Sef  ^  Salk  318;  Cowp.  406;  Thes.  Brev.  305;  1  Boq.  359;  3  B.  4.  A.  204;  3  Saund.  47. 
tbe  coun^  ?•  :on7' "  •  n**"'  returned  to  a  fieri  facias,  tho  plaintiffs  may  sue  out  a  capias  ad  «ti«< 
■el  on  ^^^'tPi'^y'  all  cases  where  a  capias  ad  satisfaciendum  can  be  adopted  in  the  first  instance. 
both  sides  fj* '^°^"JfP}  ^«  'IJ""!:?-^^^?  *°  P"^  the  plaintiff  may  sue  out  a  capias  ad  saMsfaciendum 
[  ^91  ]    "  ***  ^^"^  T^^idu^.    See  Tidd's  Forms,  40J.  §  101.  102;  10  Went.  257.  293.  308, 
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pay  his  own  costs.  To  verify  this  statement  a  paper  was  produced,  contain-  atthetrial. 
jng  the  terms  upon  which  the  cause  was  referred,  signed  by  the  counsel  on 
both  sides.  Per  Cur,  As  the  understanding  of  the  parties  seems  all  along  to 
have  been  against  the  terms  expressed  in  the  paper,  that  document  cannot  be 
allowed  to  nullify  the  oider.  The  rule  must  therefore  be  discharged. — Rule 
discharged.  An  ordor 

3.  Rawtree  v.  King  and  another.  H.  T.  1821.  C.  P.  2  Moore.  167.      of  refer- 
All  matters  in  diffcroncc  **  iri  this  cause''''  were  agreed  to  be  i^eferred  to  an  5"^^^  „- 
arbitrator.      The    order  of  reference,  however,  stated  generally,  that  **  all  generally 
matters  in  difierence"  between  the  parties  were  to  bo  referred.     A  rule  nisi  instead  of 
had  been  obtained  to  amend,  by  inserting  the  words  *'  in  this-cause,"  it  being  bj^'"ff*«<o 
a  mere  mistake  of  the  associate.      Per  Cur.     We  must  discharge  the  rule-  ^^  d/ffer-" 
The  parties  must  go  clown  to  another  trial,  and  the  order  of  reference  consi-  ©nee  *  in  a 

dared  as  a  nullity. — R'lle  discharged.  cause,' 

''. cannot  bo 

II.    IN    CRIMINAL   PROCEEDINGS.  amended, 

/  k\  r\  »  bul  the 

(A)  Op  indictments.'  parties 

1.  Rex  v.  Lewis.  M.  T.  1697.  K.   B.  12  Mod.  239.      Rex  v.  Hockenhul.  must  go 
H.  T.  1685.  K.  B.  3  Mod.   167.  Anon.  E.   T.  I66l.  K.  B.  1   Keb.  252.  down  to 
The  Queen  v.  Tuchin.  M.  T.  1703.  K.  B.  2  Ld.  Hayra.  106l.  uial 
An  indictment  did  not  contain  the  words  *'  in  the  country;"  and  on  motion.  An  indict- 

the  Court  refused  to  amend,  observing  that  the  rule  was  different  with  regard  ment  ia 

to  informations.  not  amen- 

uabie* 

2.  The  King  v.  Pewtress  et  al.  H.  T.   1735.  K.  B.  2  Stra.   1026;  S.  C.    r  ^^g  -i 

Ca.  Temp.  Hard.  203.  *•  ■* 

An  assault  was  laid  several  different  ways ;  and  on  motion  to  strike  out  q^  . 
some  of  the  counts  from  the  indictment,  the  Court  refused  to  allow  it,  the  erasing 
indictment  being  the  finding  of  the  grand  jury.  some  of 

3.  The  King  v.  Roberts.  M.  T.  1744.  K.  B.  2  Stra.  1214.  thecounts. 

On  a  trial  at  bar  of  a  traverse  to  an  inquisition,  one  of  the  jury  was  called  ^^^  j^ 
by  the  name  of  Henry,   who  informed  the  Court  that  he  was  christeaned  by  of  the  jo^ 
the  name  of  Harry,  but  acknowleged  that  he  was  the  person  summoned.  The  rymen  in 
counsel  for  the  defendant  refusing  to  have  it  altered,  by  consent  the  Court  ^'l*®*'**!^!" 
directed  the  amendment  to  be  made  ex  officio^  by  virtue  of  the  stat.  8  H.  mignamed 
6.   c.  12  &>  15.  tho  Court 

4.  Faulkner's  case.  E,  T.  1668.  K.  B.  1  Saund.  249;  S.  C.  2  Keb.  506.  wi"  allow 
S.  P.  Rex  v.  Ld.  Brandon.  M.  T.  1686.  K.  B.  Comb.  70.  Regini  v.  anlend^ 
HosKiNS.  T.  T.  1782.  K.  B.  2  Ld.  Raym.  968.  rx  officio : 

This  was  an  indictment  for  keeping  an  unlicensed  alehouse,  to  which  an  q^.  ^  j^j.^, 
exception  was  taken,  because  it  appeared  that  tho  jury  were  not  sworn  or  prision  of 
charged  to   present  any  offence  within  the  borough   of  Southwark,  but  they  ft  clerk  as 
were  sworn  and  charged  to  present  offences  within  the  city  of  London,  for  J?^**®  *^*P' 
the  words  are  "  to  inquire  for  our  Lord  the  King,  and  the  body  of  the  said    r  ^gg  -i 
city;"  and  there  is  no  city  mentioned  before  the  city  of  London,  and  there-  j^^^j  ^^^^ 
fore  the  presentment  of  the  jury  of  a  part  in  the  borough   of  Southwark  w^as  victionup- 
beyond  their  jurisdiction,  for  they  were  not  sworn  or  charged  thereto;  but '>"  »n  m- 
Per  Cur.     This  objection  is  not  sufficient  to  quash  the  indictment,  because  *^^*^^™®g"?' 
it  is  only  the  mistake  of  the  clerk  in  certifying  the  caption,  which  may  be  |,-  certio* 
amended  in  the  same  term  in  which  it  is  certified  into  this  court,  alihough  it  rari,  by  ' 
cannot  be  amended  afterwards  in  another  term.     The  amendment  was  not  *!>«  drftn- 
ultimately  made,  the  indictment  being  quashed  on  another  ground.  dantthe 

*  Indictments  arc  not  within  the  statutos  of  amendment^  and  consequently  i^tand  upon  the  writ 
the  same  principles  with  respect  to  amendment  as  those  to  which  nil  pleadincrs  were  sub-  may  be  a-     ' 
ject  at  common  law.    1  Hale.  ]93;  Hawk.  P.  C.  62.  c.  25.  §  97;  Cro.  C.  C  44;  Bac.  Ab.  mended  by 
Indictment,  G.  11;  and  as  it  is  tho  finding  of  a  jury  upon  oath,  it  cannot  be  amended  by  inserting 
the  Court  without  the  concurrence  of  the  wrand  inquest  by  whom  it  is  presented.    See  4  in  the  cap- 
Burr.  2570;    Hawk.  P.  C.  2.  c.  25   §  CS;  (i  Mod.  281.    But  it  is  the  common  practice  for  tion  the 
tbe'^grand  jury  to  consent,  at  the  time  they  are  sworn,  that  the  Court  shall  amend  matters  true  time 
of  form;  hence  mere  informalities  in  the  proceeding  may  be   amended  by  the  Court  be-  when,  and 
fore  the  commencement  of  the  trial,  thoujrh  it  was  tormerly  the!practice  to  award  proeeae  the  names 
the  frrandjuTy  to  come  into  court  and  amend  them.  See  Hawk.  r.  C.  b.2.  e.  25.  §  98;  Bac.  of  the  iui. 
Ab.  Indictment,  H.  11;  C.  C.  C.  44.  "* 
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tices  bos  See  1  Roil.  Abr,  196;  8  Co.  156;  10  Jones.  420;  Style.  85;  1  Sid.  155. 
fore  whom  175;  2  ^fl/<?.  P.  C  l68;  Bac.  Ab.  Indictment,  6r.  11;  2  Sess.  Ca.  9;  1 
Ihequar-  F«n^  344;  2  /?oW.  i?e>.  59;  3  Mod.  I6l7;  Cro.  Jac.  502;  1  iS/rtf.  138;  2 
itons^'were  ^«^*'-  ^5;    Coffi6.  73;   4  IJflfS^.  175. 

holilen  &  5.  The  King  v.  Hill  Darley.  T.  T.  1803.  K.  B.  4  East.  175. 

also  the  This  was  an  indictment  removed  into  this  Court  by  certiorari  for  an  a»- 

"^rjuro^ra  sault  and  battery,  on  account  of  money  won  at  g^aniin^.  After  a  general 
by  whom  verdict  of  guilty,  a  motion  was  made  upon  an  affidavit,  stating  that  the  in- 
it  was  dictment,  which  appeared,  by  the  caption  returned,  to  have  been  found  at  the 
^^"'***»  *"^  Midsummer  general  quarter  sessions  of  the  peace,  was  not  found  at  that  time, 
roU  ^and"^'  ^"'  *'  *^®  Michaelmas  sessions  following  ;  for  a  rule,  calling  upon  the  de- 
recnrd  of  fendant  to  show  cause  ^hy,  upon  reading  the  affidavit,  and  a  parchment 
nisi  prius,  writing  thereto  annexed,  and  the  minutes  of  the  Court  before  which  the  jn- 
^®'®*'^  dictment  in  this  prosecution  was  found,  now  produced  and  shown  to  this 
as  to  the  Court,  the  return  to  the  writ  of  certiorari,  issued  by  this  Court,  should  not 
c&ption,by  be  amended  by  inserting,  in  the  return  of  the  caption,  the  time  when  the 
making  it  general  quarter  sessions  of  the  peace,  at  which  the  said  indictment  was  found, 
corres-  ^^^  holden,  and  the  names  of  the  justices  by  whom  the  said  session  was 
the  cap-  holden,  and  the  names  of  the  jurors  by  whom  the  same  was  found,  according 
tion  in  the  to  the  truth  of  the  fact ;  and  why  the  entry  roll  in  the  treasury,  and  ako  the 
rotarn  but  record  of  nisi  prius,  should  not  be  amended  as  to  the  caption  of  the  indict- 
th*  olmes  ™®'*^  ^7  making  the  same  agree  with  the  caption,  when  so  amended.  The 
of  the  defendant,  not  being  able  to  oppose  the  amendment  prayed,  the  rule  was 
grand  ju-  made  absolute.  Note.  This  rule  was  made  ob  the  authority  of  a  similar  ap* 
rors,  as      plication  granted  in  the  24   Geo.  3.  in  the  case  of  Rex  v.  Atkinson,  cited  4 

■ertio^n"     ^^^-  ^'^^'  "'     ^^  ^^^  ^^^®  °^  ^®^  ^*  ^y^®^^  ^7  Geo.  3.  cited  ibid,  and  in 

was  not     the  present  case  of  Rex  v.  Darley,  the  roll  and  record  of  nisi  prius  were  not 

necessary,  amended   by  inserting  the   names  of  the   grand  jurors,  although  in  a  prior 

case  the  names  of  the  grand  jurors  had  been  introduced,  it  being  considered 

unnecessary.     In  the  case  of  Rex  v.  Atkinson  such  amendment  was  inserted. 

(B)  Of  informations. 
1.  The  Kino  v.  Nixo.v.  T.  T.  17.31.  K.  B.  1  Stra.  185.    S.  P.  The  Attob- 
NET-6ENERAL  V.  Henderson.  E.  T.  1797.  Exch.   3  Anst.  714.     Rex  v. 
GoFPE.  T.  T.  1664.  C.  P.  1  Lev.  189. 
Informal*       The  Court  refused  to  quash   an    information  upon  motion  ;  Eyre,  J.  ob- 
tions  area-  serving  that  such  informations  were  always  amendable. 

mendablejg.  The  King  v.  Harris  AND  OTHERS.   H.  T.   1693.  K.  B.  1  Salk.  47-  S.  P. 

Benson  v.  Offley.  H.  T.  1685.   K.  B.  Comb.  45.  Edgell  v.  Decker. 

T.  T.   1728.   Ex.  Bunb.  252. 

Evenafler      ^  niotion  was  made  to  amend  an  information  for  perjury,  and  opposed  be- 

plea  in  bar  cause  the  defendant  had   pleaded.     Per  Holt,  C.J.  As   to  amending  after 

pleaded;     plea  pleaded  there  is  no  objection  in  thnt.     I  have  known  a  record  amended 

[  600  J   after  it  has  been  sealed  up,  and  just  before   the  trial   of  the  cause.     See   4 

Burr.  2527 ;  4  T.  R.  457 ;  3  J.ev.  347. 

3.  The  King  v.  Seaward.  H.  T.  1726.  K.  B.  2  Ld.  Raym.  1472  ;    S.  C. 

Stra.  739.     S.  P.    The  Queen  v.  Stedman,  M.  T.  1708.  K.  B.  2  Ld. 

Raym.  1307. 

Or  in  a*-         ^^  ^"  information  against  the   defendant  for  giving  a   challenge,  the   de- 

batcment;  Pendant  pleaded  in  abatement  that  he  was  a  surgeon  and  not  a  gentleman,  as 

styled  in  the  information,  the  Court  gave  leave  to  amend  on  payment  of  costs. 

4.  The  King  v.  Holland.  M.  T.   1791.  K.  B.  4  T.  R.  457. 
Or  after  On  an  information  by  the  attorney-general  for  offences  committed  in  India, 

demurrer;  founded  on  the  statutes  24  G.  3.  c.  25.  and  26  G.  3.  c.  27.  the  defendant  de- 
murred, and  the  former  obtained  a  rule  for  the  amendment  of  the  information. 
After  cause  had  been  shown.  Per  Cur.  As  far  as  this  information  has  al- 
ready proceeded,  there  is  nothing  to  distinguish  it  from  other  informations ; 
amendments  upon  information  are  a  matter  of  course.  They  are  even  grant- 
able  upon  application  to  the  judges  at  their  chambers. — Rule  absolute. 
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5:  Rex  v.  Hochenhull.  M.  T.  1686.  K.  B.  3  Mod.  l67  ;  S.  C  Comb.  73. 

An  information  was  exhibited  against  the  defendant  for  a  riot,  of  which  he 

was  found  giiilly.     An  exception  was  taken  in  arrest  of  judgment,  memoran-  O' *^e' 

dum  quod  ad  general  quarterial  session  pads  tent,  Sfc.  die  sahati  proz*  post 

quindenam  Sancti  Martini  presentat  existct  quod  ;    the  defendant  27  die 

Januarii  in  sucli  a  year  vi  et  armis,  Sf'c.  ;  that  the  fact  was  laid  after  the-  in-  And  the 

dictraent  which  was  exhibited  against  the  defendant  at  the  Michaelmas  ses-  ^^e^tions 

sjon^,  and  laid  to  have  been  committed  in  January  following.     Per  Cur,   Tt  njado  to 

is  not  only  amendable  at  the  common  law,  but  by  several  statutes,  which  ex-  any  extent 

tend  to  all  misprisions  of  clerks,  except  treason,  felony,  and  outlawry.  — ^hus 

.-   counts 
o.   The  King  v.  Pewterijs.  H.  T.  1735.  K.  B.  Ca.  Temp.  Hard.  203.     may  be 

The  Master  moved  that  several  unnecessary  counts  might  be  struck  out  of  Btruckont; 

an  indictment.     Lord  Hardwicke,  C,  J,     How  can  we  strike  out  any  thing    L  ^^^  J 

that  the  grand  jury  might  have  found?     We  might  do  it  in  an  information.       Nor  will 

7.  The  Kino  v.  Charlesworth.  T.,  T.  1730.  K.  B.  2  Stra.  871  ;  S.   C.  dant  al!  * 

1  Barnard.  342.  ways  be 

On  an  information  for  forging  a  warrant  of  attorney,  to  acknowledge  satis-  entitled  to 

faction  on  a  judgment  of  E.  T.  after  issue  joined,  the  record  appearing  to  be  liberty  to 

of  Hilary  term,  the  information  was   amended  without  costs,  the  prosecutor  plead  de 

having  been   admitted   a  pauper,  and  without  giving  the  defendant   leave   to  novo. 

plead  de  novo.     The  Queen  v.  Simmonds,   3  Lev.  347.  was  cited  as  an  au-  But  after 

thority,  where  tho  title  of  an  act  set  forth  in  an  information  was  amended.         the  record 

had  been 

8.  The  King  v.  Clendon.  T.  T.  1731.  K.  B.  2  Stra.  911  ;  S.C.2  Barnard.  6.,  carried 

Information  for  an  assault.     The  record  had  been  carried  down  to  trial,  and  down  for 

withdrawn.     The  Court  refused  to  amend  the  venue  by  changing  it  from  one  ^"*^  ^^® 

1  J  a    Q  venue 

county  to  another.  cannot  be 

9.  Rex  v.  John  Willes,  Esq.  H.  T.  1770.  K.  B.  4  Burr.  2527.  amended. 

In  an  information  for  a  libel,  the  counsel  for  the  crown,  after  the  record  had  Theseam- 
been  made  up,  and  the  cause  was  ready  for  trial,  thought  it  expedient  to  amend  endmenta 
the  record  by  striking  out  the  word  *'  purport,"  and  inserting  in  its  place  the  made  by  a 
word  "  tenor;"  accordingly  an  application  was  made  to  Lord  Mansfield  for  a  judge  at 
summons  to  show  cause  why  such  amendment  should  not  be  made ;  and  a  sum-  chambers; 
mens  having  been  granted,  his  lordship  was  attended  at  his  own  house  by  the 
attorneys  and  clerks  in  court  on  each  side,  and  made  an  order  that  the  infor- 
mation should  be  amended  by  striking  out  the  word  "  purport"  in  the  several 
places   where  it  was  mentioned,  and    inserting,    instead  thereof,  the   word 
**  tenor."     This  amendment  became  afterward  a  subject    of  considerable  de- 
bate ;  but  the  Court  were  ultimately  of  opinion  that  it  was  correct,  and  that 
as  it  was  not  objected  to  at  the  trial,  the  proper  opportunity  of  taking  the  ob- 
jection was  passed.      Vide  ante^p,  600.  case  4. 

10.  Anon  T.  T.  1699.  K.  B.  1  Salk.  50. 

On  a  motion  to  amend  an  information  of  forgery  in  ten  places,  and  though  Andwhere 

opposed,  the  motion  was  granted,  because  it  made  no  alteration  of  the  fact,  they  do 

and  that  without  costs  or  imparlance.  not  alter 

the  facts, 

(C)  Or  PLEAS.  without 

-_  __  costs 

1.  The  King  v.  Knowles.  T.  T.  1693.  K.  B.  1  Salk.  47.  Pleas*  to 

On  an  indictment  for  murder  the  defendant  pleaded   that  he  was  Earl  of  indict- 
Banbury,  *&c. ;  the  attorney-general   replied  ;  the  Earl  moved  to  amend  his  menis  we 
plea,  and  obtained  permission,  (Holt,  C,  J,  doubting)  .because  the  Pleadings  *™®^^^* 
were  neither  perfected  nor  entered  on  record.      Note. — The  plea  was  filed,  ]^yf  before 
but  not  entered  on  the  roll  ;  and  the  Court  admitted,  that  before  judgment,  they  are 
while  matters  were  in  Jieri,  and  in    agitation,  they  had  a  power   over  all  the  ^f*'^ 
proceedings.     See  I  Burr.  1099  ;   Comb,  273;  3  Salk.  242;  Skin.  336;  1    L  ^2^ 
Com.  Dig.  Amendment.  2  C.  I.  to  a  sart 

2.  The  Kinq  v.  Betts  and  others.  H.  T.  1725.  K.  B.  1.  Stra.  686.       fadus  on 
To  a  scire  Jacias  on  the  crown  side,  on  a  recognizance  for  keeping  the  peace,  '|*f  ^'P^" 
the  defendant,  as  to  the  breach  assigned,  pleaded  not  guilty ;  but  concluded  ^^qj^^ 


416  AMERCEMENT. 

it  Willi  an  averment,  instead  of  concluding  to  the  country  ;  and  after  demur- 
rer  it  was  moved  to  amend  the  plea,  which  was  granted. 

3.  (D)  Op  the  verdict  and  record. 

In  criinin-  1.  Bold's  case.  H.  T.  1706.  K.  B.  1  Salk.  53. 

al  cases  p^,.  Cur,  A  verdict  general  or  special  may  be  amended  by  the  notes  in  the 

le'nJral  or  ^^^^  ^^  ^^^  ^^^^^  ^^  assize,  if  there  be  a  misprision ;  but  this  is  to  be  intend- 

special       ed  in  civil,  and  not  in  criminal  cases.   See  Ktly,  1  ;  3  Cro.  149. 

cannot  be  2.  Rex  v.  Keite.  H.  T.  1696.  K.  B.  1  Ld.  Ravm.  141  ;  S.  F.perBvtUr,  J. 

'^*'"'*^*^-  in  Hazel's  case,  1  Leach.  332. 

Sed  semh.        Indictment  for  murder  ;  the  jury  found  a  special  verdict.    Ptr  Holf^  C  J. 

this  rule     If  the  verdict  is  imperfect  no  judgment  can  be  given,  but  a  venire  de  novo 

only  ap-     ought  to  issue  ;  for  though  it  is  a  special  verdict,  yet  it  cannot  be  aniended  by 

ca^pUal*      '^^  notes,  in  felony,  as  it  might  in  civil  causes.      See  Hawk.   P.  C.  6.  2.  c. 

cases;         47.  §  4;    S.  C,  \  Sal':.  47.  53. 

3.  Axon.  T.  T.  1705.  K.  B.  U  Mod.  84. 
And  that  ^^^  ^"''-  ^^  ^^e  of  opinion  that  the  entry  of  a  special  verdict,  even  in 
▼irdicis  a  criminal  prosecution,  may  be  amended,  if  not  entered  according  to  tho 
may  be  notes  or  minutes,  and  tl.e  roll  may  be  amended.  Sec  Raym.  460 ;  Drake^s 
h^ln^^^  cflsr,  11  3fod,  85;  1  Burr,  3S3.  Doug.T-^G',  Ych,  186;  1  Wils.  35;  Sira.  1197. 
notes  or  4.  Rex  v.  W00DFA1.L.  M.  T.  1770.  K.  B.  5  Burr.  2663. 

minutes;*  It  was  argued  in  this  ciise  in  argument,  and  not  denied,  that  a  verdict  could 
Atleasl  in  jj^^  jjg  amended  in  matters  of /flc< ;  but  it  might  be  perfected  in  point  of 
form?"  ^  form.     Sec  1  Stra.  515  ;  2  Stra.  845  ;   1   Doug,  375  ;   1  Hawk,  P.  C,  b.  2. 

c,  47.  §  9. 

5.  The  King  v.  Hates.  T.  T.  1729.  K.  B.  2  Stra.  843  ;  S.  C.  2  Ld.  Raym. 

1518  ;  S.  C.  Barnd.  112. 
events  ^^^^  defendant  was  indicted  for  forgoing  a  bond  ;  and  on  the  trial  there  ap- 

these  am^  peared  a  vaiiance  in  the  addition  of  the  obligor,  on  which  a  special  verdict 
endracnts  was  found  ;  the  judge  before  whom  tho  cause  was  tried,  doubting  whether  it  was 
may  be  ^  y^ariance  or  not,  it  being  Peroch  for  Paroch  ;  and  after  the  verdict  was  drawn 
when  the  "P'  ^^^^  prosecutor  moved  for  leave  to  amend  the  nisi  prius  roll  by  the  record 
mistake  of  the  indictment,  which  was  right;  and  allojied  that  the  record  of  iitsi/?rtt« 
has  origin- had  been  made  up  by  the  clerk  in  court  of  the  defendant,  who  might  be  sus- 
th  d"^f  peeled  to  have  made  it  wrong  on  purpose.  The  Court  seemed  to  think  this 
dant's  ^*'^'*'  amendable  at  common  law,  there  being  something  to  amend  by  ;  but  they 
clerk  in  said  there  was  no  occasion  tc  give  any  opinion  on  that,  since  the}'  were  war- 
court.t  ranted  in  amending  it,  asbeirg  a  fault  committed  by  the  defendant,  who  ought 
[  ^^  J    not  to  take  advantaere  of  if.       See  Cro,  Jac,  302  ;   1  Leach,  276 ;   1   Chit. 

An  am.       Crim,  L,  4^2, 

ercement  .  *^.  -.v  -.. 

bYnnatnre  ^nittCtmCllt.t  See  2  Vin,  Ab,  tit.  Amercement;  Com,  Dig,  Distress; 
of  a  cusio- Zee/,  O,  1,  Sfc,  ;  Pleader,  3  K,  27;  Prerogative^  D,  58;  Somers,  E.  7. 
Md  mf°*"^"^  ^^''''  <''.  Bailiff;  Constable;  Distress;  Fine  ;  Jury  ;  Replevin;  Sker^ 
beim^^ed  ^I ^   trespass. 

hyihe  1.  Morgan's  case.  T.  T.  1723.  Ex.  8  Mod.  596;  S.  C.  Gilb.  Eq.  Rep.  209. 
steward  of  In  trcsp:iss  for  taking  cattle,  duC.  the  defendants  justified  as  servant  to  one 
need'not  Morgan,  setting  forth  that  Morgan  was  seised  of  the  manor  of  D.  in  fee  to 
bcatTeored  ^^*"ch  a  court  leet  belonged;  and  that  time  cut  of  mind  there  had  been  a  cus- 
If  an  am-  •  Lord  Mansfu'ld  in  Mozcl's  cnse,  \  Leach  St  3  said  :  If  there  be  minutes  to  amend  a 
ercement    sprcml  verdict  bj.  it  may  be  amciidi  d  even  in  capilai  cases. 

be  discre-  \  From  the  whole  of  the  cases  it  majs  perhaps,  be  inferred,  that  where  the  alteralion  ie 
tionary,  it  merely  to  fulfil  the  evident  intention  of  the  jury,  the  Court  will,  in  all  cases,  allow  it  to 
ought  to     be  effected.   1  Chit.  Crim.  L.  64G. 

beaffeercd  X  In  Terms  rf«  Ley,  40.  it  is  stated  that  an  amercement  is  properly  a  penalty  assessed  by 
but  where  the  peers  or  equals  of  the  party  amerced  for  the  offence  comniittrd,  for  which  he  puts  him', 
it  is  acer-  «cir  at  tha  mercy  of  the  lord.  The  difftrence  between  amercements  and  fines  has  been 
tained  by  thus  expounded  :  fines  are  described  to  be  punishments  certain  and  specific,  and  derived 
the  COB  "*""*f®'J."^™J5**"®  Btalutary  enactment;  but  amercements  are  impositions  aibitrarily  in- 
torn,  there  flicted.  KUch.  78.  Fmes  are  imposed  and  arsessed  by  the  court-  amercement,  by  the  coun« 
It  need  not  ty.  «o  court  can  unpose  a  fine  but  a  court  of  record,  other  couits  can  onlj  ameice.  8 
beaffeered  Co.  Rep.  394.  ' 
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iom  that  quilibet  tenens  of  a  freehold  tenement,  and  who  was  a  resident  and  an 
inhabitant  within  that  munor,  ought  upon  notice  or  summons,  to  appear  person- 
aUy  at  the  said  court  leet.  three  times  in  every  year.  viz.  &c.  and  for  default 
of  appearance  at  the  said  courts,  lo  pay  to  ihe  steward  of  the  said  leet,  to  the 
use  of  the  lord,  Is.  for  every  default;  and  that  if  he  did  not  appear  at  two  of  [  604  "j 
the  said  courts,  but  did  appear  at  the  third,  then  to  pay  an  essoign  penny  only; 
and  further,  that  if  any  such  tenant,  being  summoned  to  be  of  the  grand  jury, 
should  not  appear,  that  then  he  ehall  be  amerced  Is.  by  the  steward;  and  that 
Ihe  bailiff  ol  the  manor,  by  warrant  from  the  steward,  might  distrain  for  such 
amerciaments,  and  all  the  distress,  &c;  he  then  set  forth  that  the  plaintiff 
was  summoned  to  appear  at  two  several  courts,   and  made   default;  and  that 
he  was  likewise  summoned  to  be  of  the  grand  jury,  &.c.  hut  did  not  appear  at 
that  Court,  for  which  defauhs  he  was  amerced  ^88. ;  and  because   it  was  not 
paid,  Richard  Hughes,  steward  of  the  said  leet,  made  his  warrant,   directed 
to  the  defendant,  to  levy  the  same  by  distress  and  sale  of  the  plaintiff's  goods, 
virtute  oujus  he  distrained  the  cattle,  &C.  and  sold  them,  and  paid  28s.  to  the 
liteward^  for  the  use  of  the  lord  of  the  said  manor,   quoe  est  eadem  f  ransgres^ 
•io,  Sfc.     Upon  a  demurrer  to  this  plea,  several  exceptions  were  taken:   Isi. 
That  the  custom  was  void,  because  it  was  laid  too  general.     2dly.  That  it 
Mras  void,  because  it  empowered  the  stev^ard  to   amerce  without  any  effeer- 
ment.     3dly.  That  there  was  a  double  amerciament  for  one  and  the  same  de«^ 
fault  at  one  court,  viz.  in  not  being  of  the  homage,  and  not  appearing   at  that 
court.     The  Court  were  of  opinion,  as  to  the  first  point,  that  the  custom  was 
well  pleaded,  it  being  agreed  that  the  custom  would  have  been  well  Ifiid  if  thd 
exemptions  had^been  set  forth  and  not  so  general  that  quilibet  tenens  should 
appear,  &c.  but  it  is  certain  that  such  exem))tions,  which  are  by  the  common 
law,  as  of  infants  under  12  years,  and  women,  were  never  set  forth  in  pleading 
of  customs.   But  it  has  been  objected  that  by  the  statute  of  Marlbridge,   cler- 
gymen are  exempted,  that  this  custom  cannot  prevail  against  that  statute,  which 
is  very  true;  but  this  does  not  aher  the  mc^ihod  of  laying  a  prescription  or  cas^ 
torn  in  pleading,  which,  ever  since  this  statute  was  made,  had  been  stated  with- 
out mentioned  any  exemptions,  but  generally,  as  in  this  case.     It  is  true  if 
any  particular  person  had  been  exempted  by  the  custom  itself,  such  exemp- 
tion must  have  been  set  forth  in  pleading,  because  the  custom  is  entire,  but  it 
'  is  not  necessary  to  set  forth  any  other  exemptions;  therefore  this  custom  is. 
well  laid.     The  statute  of  Marlbridge  never  intended  by  the   exemptions  of 
ecclesi£lstical  persons,  to  destroy  legis  loci;  but  those  laws  still  remain  as  they 
did  before;  and  persons  who  will   have   any   advantage  of  them  must  plead- 
them,  for  it  Is  the  nature  of  exemptions  to  be  exceptions  out  t>f  the  general 
rule,  and  it  will  be  not  only  informal  but  unreasonable  to  set  them  all  forth  in 
pleading.     As  to  the  second  point,  the  Chief  Baron  and  two  of  the  Puisne 
Barons  were  of  opinion  that  amerciaments  are  to  be  affeered  unless  they  ar# 
in  nature  of  a  fine,  and  that  there  is  no  occasion  for  an  affeerment  but  wher^ 
the  amerciament  is  discretionary,  which  is  not  this  case,  for  here  the  sum  is 
ascertained  by  custom  that  the  steward  cannot  increase  or  diminish  it,  and 
therefore  this  amerciament  ought  not  to  be  affeered,   1st,  because  it  is  in  the 
nature  of  a  fine  fbr  a  contempt;  2dly,  because  the  ci/slom  has  ascertained  it. 
But  the  other  Baron  differed;  fbr  he   was  of  opinion  that  if  the  custom  be 
abrogated  by  Magna  Charts,  then  this  amerciament  must  be  affeered,  that  th0 
custom  was  repealed  by  that  statute  by  which  it  is  enacted  that   all  amercia- 
ments shall  be  affeered  per  pares;  it  is  true  fines  are  not   within  this  statute, 
but  amerciaments  are;  a  fine  is  a  ransom  from   imprisonment,  and  where- 
ever  a  leet  may  imprison,  it  may  assess  a  fine  as  a  price  to  redeem  the  party 
from  an  imprisonment,  and  a  commitment  always  follows  a  fine,  and  therefore 
f  a  capiatur  lies  for  fineable  offences;  but   in   amerciaments  where  the  judg- 
ment is,  that  the  party  shall  be  in  misericordia,  as  it  is  in  this  case,  there  they 
are  to  be  affeered.'    It  is  true  the  amerciaments  of  peerst  are  oiade  to  certain 
sums,  but  it  is  by  order  of  the  House  of  Lords,  and  this  was  to  prevent  the 
frequent  applications  to  the  house  when  a  peer  was  to  be  amerced;  but  the 
principal  case  being  only  a  nonfeasance,  and  no  breach  of  the  peace  or  cod- 
VOL.  I.  M 
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tismpt  of  the  court,  (he  steward  cannot  set  a  fine  fur  it;  and  if  so  then  it  falfar 
hack' into  an  amerciament,  and  must  be  affeered  per  judicium  pnrium.     And 
as  to  the  third*  point,   the   Court   were  di\'ided:    the   Chief  Baron   being  of 
opinion  that  two  amerciamcnt»j  were  incurred;  viz.  for  a  default  in  not  being 
["  605  J  ol  the  grand  jury,  and  for  a  default  in  not  appearing  at  that  court;  and  where 
ff  ntan  is  bound  to  appear  in  two  respects,  and  doih  not  appear  in  two  respects, 
each  omission  is  a  distinot  and  se/eral  default.     And  another   Baron  was  ef 
the  same  opinion:  viz.  that  it  is  not  a  double  amerciament  for  the  same  de^- 
fauh;  for  if  an  officer  who  ought  to  attend  the  court   bj   virtue  of  his  office, 
afnd  likewise  as  a  grand  juryman,  should  make  default  he  is  to  be  fined  in  botk 
respects,  and  in*  one  there  is  no  Consideration  to  be  had  of  the  other;  there- 
fore notwithstanding  this  objection,  (he  plea  is  «rood.     But  two  of  the  barone 
were  of  opinion  that  this  custom  was  void,  because  it  was  unreasonable,  and 
it^involved  every  person  in  it,  when  some  persons  might   have  a  reasonable 
excuse  to  be  absent,  as,  for  instance,  a  sheriff  may  be  called  to  attend  oa 
the  king's  person,  &c.     Subsequently  the  Court  held  the  custom  good. 
2.  Mathews  v.  Cart,  M.  T.  1686,  K.  B.SMod.  1157;  S.  C,  1  Show-  61;  S. 
C.  Garth.  73;  3  SaHt,5^i;  S  C.  Hoh,40;  S.  C.  11  Comb.  76;  S.C.I Salk.  107. 
ifnmnereift     Trespass  fur  entering  plaintiff's  house,  and  taking  a  silver  tankard;  the  de- 
mcnidifierafendant  made  conusance  as  bailiff  of  the  dean    and  chapter  of  Westminster^ 
from  a  fine;  for  that  the  place  where,  &c.  was  within  the  jurisdiction  of  the  leet  of  the  saij 
'h*  **V*'f*"*'®*">  ^^ho  was  seised  of  a  court  leet,  which  was  held  there  such  a  day,  8tc. 
theConrt    "^"^  ^^^^  the  jury  presented  the  plaintiff  (being  a  tallow*chandler,)  for  mehin|( 
the  rtrmer  of  stinking  tallow,   to  the  annoyance  of  tl>e  neighbours,  for  which  he  was 
the  act  of    amerced,  and  that  the  amerciament  was  afTeered  to  five  pounds,  which  not  be- 
the  jnry.  In  ing  paid,  the  defendant,  by  a  mandate  of  the  said  dean  and  chapter,  distrained 
i"'*'^>'"^  *  the  tankard,  &.C.     The  plaintiff  replied  do  injuria  sun  propria,  absque  hoc, 
JJ^^PJJ*'^®'^ that  he  did  melt  tallow  to  the* annoyance   of  the  neighbours,   &c.     The  de* 
chiiu«l  at    fondant  demurred  to^this  replication;  and  it  wa^  argued  that  if  snch  a  preseii- 
an  amerce  ment  is  not  traversable,  the  party  has  no  remedy;  it  is  contrary  to  the  opinion 
mem,  ihe    of  Fiizherbert  in  Dyer,  1:),  pi.  64.   who   stated  the  law  to  be  that  it  was  (r^ 
warrant       versable,  and  that  if,  upon  such  a  presentment,  a  fine  ^hoi^ld  be   imposed  cr- 
£rth.     ***  roneously,  it  might  be  avoided  by  plea,   and   this  agrees  with    the  second  re- 
solution in  Godfrey's  case,  1 1  Co.  42.  2dly.  It  was  then  objected  to  the  plem 
that  it  was  not  good,  for  it  set  forth  that  the  plaintiff  was  amerced,  and  it  was 
afTeered  at  the  court,,  and  so  he  has  confouofled  the  office  of  the  jurors  and  aA 
feerors  together  to  others;  if  it  had  been  a  fine  it  ought  not  to  be  afieercd,  be- 
cause that  it  is  imposed  by  the  court;  but  this  is  an  amerciament,  which  is  the 
act  of  the  jury,  and  therefore  it  must  be  affeered.     3dly.     The  chief  excep- 
tion was  to  I  he  matter  of  the  warrant,   viz.   the   defendant  ^et   forth  that  be 
seized  by  virtue  of  a  precept  from  the  dean  and  chapter,  whereas  he  ought 
to  show  it  was  directed  to  him  from  the  steward  of  the  court,   and   then  have 
set  forth  the  warrant,  without  which  he  cannot  justify  distraining  for  an  amer- 
eiament.     The  whole  Court  were  of  th !s  opinion,  and  judgment  was  given 
for  the  plaintiff,  the  Court  observing,  that  if  it  had  been-  in  replevin,  where 
the  defendant  makes  cognizance  in  the  right  of  the  k)rd,  it  might  be  well 
enooi^h',  as  here  pleaded;  but  where  it  is  to  justify  by  way  of  excuse,  itUiouM 
r  ^Qg   I  aver  the  fieict,  and  allege  it  to  be  done,  and  set  forth  the  warrant   itself,  and 
^  ^  the  taking  virtute  warranti   for  a  bailiff  of  a  liberty  cannot  distrain   for  an 

amerciament  by  virtue  of  his  office,  but  he  must  have  a  warrant  from  the 
steward  or  lord  of  the  leet  for  so  doing.  See  I  Chit.  PI.  493,  494.  5d  ed.^ 
2  Selw.  N.  P.  386.  6lh  ed 

8.  Flbtchbrv.  Ingram,  M.T.  1634,  K,  B.  5  Mod.  127;  S.C.I Ld.  Ray  10.69. 
Or  by  Ike  ^n  an  action  of  replevin,  the  defendant  made  conusance  that  the  place  in 
lord  of  a  which,  S^.  was  within  the  manor  of  S.  where  there  was  a  court  leet,  and  thal^ 
leei,  tha  the  jury  of  the  leet,  time  out  of  mind,  had  chosen  one  of  the  inhabitants 
ewiom  within  the  manor  to  be  constable,  and  that  the  person  chosen,  by  the  custom, 
JJJ**  "*•■** was  to  serve  or  forfeit  a  reasonable  penalty,  to  belmposed  by  the  jury  at  the 
said  leet;  that  the  plaintiff  was  elected  accordingly,  and  ordered  to  assume 
the  office  nndet  a  penalty  of  40i«  and  had  notice  thereof,  hut  neglteted,  which 
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^is  prestnted  at  th**  next  leet,  and  that  he  had  thereby  forfeited  40i.  for  which 
the  defendant,  as  bailiff  to  the  lord,  took  the  distress.  Upon  demurrer  and 
joinder  in  demurrer.  ' 

Per  Cwr,  Of  common  right  the  constable  is  to  be  chosen  by  the  jury  in  the 
leet,  and  if  a  party  be  chosen  and  refuses  to  act,  the  stctvard  may  fine  him  and 
present  his  refusal  at  the  next  court,  and  then  he  shall  be  amerced;  but  a  cus^ 
toni  ought  to  be  alleged  authorizing  the  distraining  for  the  penalty,  which  is 
omitted  in  these  pleadings. — Judgment  for  plaintiff. 

4.     Brook  v.  Hustler,  E.  T.  1705,  K.  B.  !  I  Mod.  76^ 

A  writ  of  error  being  brought  on  a  judgment  in  debj  in  the  Common  Pleas  fj»|,^  . 
lor  an  amerciament  in  a  court  leet.      The  defendant,  it  appeared,  had   made  majamerce 
default  of  suit  after  a  general  notice,  and  the  amerciament  was  affeered.  in  h  coart 

Per  Holt,  C.  J..  The  jury  may  amerce  in  a  certain  sum  if  they  will,  and  then  !••<  wiih 
there  needs  not  an  affeerment,  though  the  proper  way  is,,  tdto  iU.  in  lawmcor- J"*  •"  '^ 
cita,  and  then  an  affeerment.     The  counsel  took  an  exception  to  the  pleading,  ■••'"'•■*- 
that  the  court  being  uncertain  when  it  would  be  held  (that  is,  where  the  lord 
may  hold  it  when  he  pleases,)  a  particular  and  convenient  notice  ought  to  be 
given  when  and  where  ihe  court  is  to  be  held;  32  or  22  Edw.  4,  27,  b.  28,  a; 
Cro.  Eliz.  353,  555,  556.  A  general  notice  in  the  church  is  not  notice  to  incur 

•  forfeiture,  unless  there  be  particular  custom  for  it.       Per  Holt,  C.  J.    We  p^^  .^^  ^ 
cannot  judge  of  the  notice,  because  you  ought  to  have  shown  particularly  that  beshowo  in 
ho  was  summoned  to  the  court  at  such  a  day  and  place  there  to  be  held,  &c.  the  plead 
Powell,  J.  To  take  advantage  of  a  forfeiture  notice  should  be  personal,  unless  ingt  the  d« 

•  particular  custom  be  proved  to  the  contrary.     In  ancient  Icets,  personal  no-.f*"*'*"?  h,i^ 
lice,  perhaps,  is  not  necessary,  but  notice  in  the  church  and  market  may  ^o^'f  !l,*^j* 
well.     But  otherwise,  where  it  is  not  an  ancient  leot.  ^^^  place. 

See  I  Brown.  166;  Winch.  987;  Co.  E'lt.  tit.  E^rror,  280,  234.  r  ^q^  i 

6.    Stephens  v.  Haughton,  M.  T.  1728,  K.  B.  2  Stra.  847;  S.  C.  Fitz.  108.    *"  ' 

In  replevin  the  defendant  avowed  for  a  distress  by  a  precept  from  the  court  A  plea  of 
leet  of  the  dean  and  chapter  of  W.  and  set  forth  the  holding  of  the  court  and  jastificatioa 
chat  the  plaintiff  being  a  baker,  and  an  inhabitant  within  the  said  liberty  of  !^  *  '■^'rlf^ 
Westminster,  it  was  presented  at  a  court  holden  at  such  a  time;  that  the  plain- ^^  aiDereia 
tiff  sold  bread  under  the  assize,  for  which  he  was  amerced  so  much  by  the  jury,  ment  moat 
and  BO  set  out  several  amerciaments  at  several  times,  which  the  plaintiff,  *^al-aver  the 
though  he  was  guilty,  refusing  to  pay,  the  defendant  distrained  and  avowed,"  foct  hat 
^c.  lo  which  the  plaintiff  demurred.     The  following  exceptions  were  taken  to  *>••"  «»» 
the  conusance;  1st.  It  is  not  averred  that  the  plaintiff  was  an  inhabitant  within  ™!!7hat*it^ 
4he  liberty  of  Westminster,  at  the  time  of  the  amerciament.     2dly.    It  is  ndt^^pr^^Qi 
averred  that  he  committed  the  fact,  but  only  that  it  was  presented  by  the  jury,  ed  by  a  ja 
which'is  not  enough  in  an  avowry,  where  the  defendant  is  an  actor,  making  a  ti-  rj  is  inaaQ 
tie,  and  therefore  an  avowry  differs  from  a  bar  to  an  action  of  trespass,  wliere  the  ^*^"^ 
party  is  only  to  excuse  the  supposed  wrong.    3dly.  The  amerciament  is  by  tlie 
jury,  whereas  it  should  be  by  the  court,  and   not  assessed   by  the  jury;  and 
Hhere  should  have  been  a  special  affeerment.     Raymond,  C.  J.     The  want  of 
•an  averment  that  the  fact  was  committed  is  fatal;  and  the  difference  between 
trespass  and  replevin  is  well  founded  in  reason,  and  is  supported  by  authority; 
and  here  the  "although," ^-c.  is  not  an  issuable  averment;  then  the  avowry  is 
nought,  not  because   the  amerciament   is   not  laid  to  be  affeered,  for  thai  is 
not  necessary,  the  decision  in  Hob.  129.  having  been  denied  by  Holt,  Chief 
Justice,  in  that  case  of  Matthews  v.  Carey;  but  the  fault  is  in  this,  that  the 
amerciament  is  by  the  jury,  whereas  it  should  be  by  the  judgment  ®^****/^,„^^ 
court,  that  he  may  be  amerced,  and  the  part  of  the  jury  is  only  ministerial,  ^^^^  j,  ^ 
for  they  are  to  carry  the  act  of  the  court  into  a  certainty.     The  plaintiff  had  good  escrj 
judgment.  ofib^amar 

6.  The  Duchess  of  Hamilto.^  v,  Incledon,  M.  T.  1719,  K.  B.  1  Stra.  225.  ciamaoi  of 

Ptr  Cur,  in  misericordia]  &.c.  is  a  good  entry  of  the  the  amerciament  of  ^\^{^^^^ 

peer.  iniury  eon 

7.     Wood  v.  Loveatt,  H.  T.  1796,  K.  B.  6  T.  R.  51 1 .  J^^i^  ,o 

On  demurrer  this  appeared  to  be  an  action   of  trespass   for  distraining  the  the  waaie 
plaintiff  *s  property ;  to  which  a  justification  was  pleaded,  under  process  of  n.dtes  not  sa 
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title  tbe  court  leet,  for  an  amerciament,  for  a  pri? ate  injury  commilted  to  the  k>rd'« 
lord  of  the  waste.  Per  Cur.  The  case  in  ihe  year  books,  12  Hen.  4,  3.  is  concluaivo 
■*■•'  *•     against  the  tcnability  of  the  plea. — Judgment  for  plaintifi*. 

7*608  1     Wmrrtca.  _     _ 

*■  '    1.     FoLLioTT  V.  OoDEN,  H.  T.  1789,  C  P.  1  H.  B.  123;  S.  C.  Affirmed  on 

Error,  T.  T.  1790,  K.  B.  3  T.  R.  726. 
The  acts  of  To  debt  on  a  joint  and  several  bond  between  the  defendant,  R.  M.  and  L. 
eoDlbeatioQ  M.  of  the  one  part,  and  tbe  plaintiff  of  the  other,  dated  New- York,  1769,  the 
intbegeve  defendant  pleaded;  1st.  That  R.  M.  and  L.  M.  solvenint  pott  diem.  2dly. 
N*  *hA^*^That  he,  the  defendant,  solvit  post  diem.  3dly.  At  the  making  of  the  bond  the 
ica  tro  o»n  Parties  resided  in  America,  and  continued  so  until  after  1777,  when  the  naoney 
•idered  as  being  due  and  unpaid,  and  the  plaintiff  being  ipsojaclo  attainted  of  the  oflence  of 
nallitiet  in  adhering  to  (he  enemies  of  the  state  of  New  York,  and  all  his  property,  both  real 
the  coarit  ^nd  personal,  being  forfeited  to  the  people  of  New-York,  and  that  the  said  bond 
of  law  in  ^^^^  ^^j  gj|j|  jg^  vested  in  the  aforesaid  stale.  The  4th  plea,  afler  stating  that 
Uf  conte  *^®  parties  resided  at  America,  alleged  that  he,  the  defendant,  was  bound  only 
qoently  a  ^^  ^  surety,  and  that  he  had  more  than  stijQicient  to  pay,  hut  he  being  attainted, 
ereditor  u  all  his  real  and  personal  estate  was  forfeited  to  the  state  of  New-Jersey,  sub- 
sot  precla  ject  to  the  payment  of  all  his  debts,  and  that  the  plaintiflf  might  and  should  have 
ded  from  made  a  demand  of  the  state  of  New-Jersey,  for  the  money,  $c.  6th.  Similar 
covering  ^^  ^j^^  ^^^  After  replication,  re-rejoinder,  surrejoinder,  and  rebutter,  there 
debtor  in  ^^^  '^  general  demurrer  to  the  rebutter,  and  joinder  in  demurrer.  The  two 
England,  material  questions  which  arose  were;  1st.  Whether  these  pleas  were  a  bar  to 
spon  a  con  this  action;  and  2dly.  If  not  whether  a  bond  made  in  America  can  be  sued 
tract  cnier  on  here. 

ed  inie  be       p^^  (j^^^  jj  |g  ^^j^  inr^^mbenl  on  us  to  examine  the  third  and  fourth  pleas, 
in  li.  A.  al  ^^^^^  s^^*®  ^^*^  ^^^  plaintiff  was  attainted  by  the  state  of  New- York;  that  all 
thooghboth  his  estate  and  effects  were  confiscated  and  forfeited  to  the  people  of  that  state; 
parties         and  that,  in  consequence,  the  bond,   and  all  money  due  upon  if,  was  forfeited 
hare  been    to  them.      Now,  admitting  this  act  of  the  state  to  be  as  valid  as  any  act  of  an 
*"S'"h*^'    independent  state,  it  cannot  operate  as  a  bar  to  the  plaintiff's  demand;  if  it 
propertT'    ^®'"®  *  bar  it  must  either  be  in  respect  of  his  person,   or  the  subject  matter  of 
ronfiacated  ^^^  ^"^^-     ^^^  it  is  clear  that  a  sentence  of  an  independent   state   does  not 
ard  veated  carry  with  it  such  a  personal  disability  as  to  divest  a  party  of  his  right  of  action 
in  the  re      in  England.     The  subject  of  this  action  beincr  a  bond  it  could  only  be  sued  for 
fpective      according  to  the  laws  of  England  relating  to  bonds;  therefore,  if  the  plaintiff's 
w^lchtheT  "^^*  ^®  destroyed,  that  could  not  be  set  up  in  bar  of  the  action;  for,  as  cboses 
were  inhab  ^°  actions  are  not  assignable,  any  suit  on  the  bond  must  have  been  brotight  in 
iunts,  by    the  name  of  the  present  plaintiff,  and  him  only.     Now  this  brings  us  to  the 
the  legiala   other  question  which  arises  on  the  fourth  plea,  which  is  similar  to  the  third,  hot 
tUe  ac*j  of  it  only  amounts  to  a  ground  in  equity  for  relief  against  a  creditor,  who  would 
f  *609 'r*  "l^^^  *"  oppressive  use  of  his  power  against  a  surety  in  preference  to  the  prin- 
i'       ^  I    cipal;  but  if  the  plaintiff  in  this  action  might  have  recovered  his  debt,  out  of 
the  fund  appropriated  to  that  purpose  in  New-Jersey,  and  has  wilfully  omit- 
ted so  to  do,   we  think  there  would  be  a  good  reason   for  equity  to  interfere; 
hot  in  a  court  of  law,  nothing  short  of  payment  is  available. — Judgment  for 
Ihe  plaintiff. 

The  defendant  afterwards  brought  a  writ  of  error  in  the  Court   of  King's 
Bench;  and   after   argument.    Per  Cur,    Whether  or  not  the  report    in   first 
Hen.  Black,  of  the  decision  given  in  the  Court  of  Common  Pleas  be  accurate, 
we  will  not  presume  to  say;  but  we  do  not  assent  to  the  r<?asoning   on  which 
the  Court  founded  their  judcmenf,  although  we  are  of  opinion  that  it  should 
be  affirmed.     Tbe  Court  of  Common  Pleas,  in  giving  judgment,  stopped  at 
the  pleas-,  hut  the  judgment  which  we  are  prepared  to  pronounce  being  found-  . 
ed  on  the  whole  of  the  pleadings,  renders  it  necessary  that  we  should   exam- 
ine and  delineate  them.     The  plea  does  not,  af\er  stating  that   the  property 
was  confiscated,  and  that  the  plaintiff  and  defendant  were  resident  in  America, 
allege  that  they  were  resident  in  or  subject  to  the  laws  of  that  state  when  the 
Jreaty  of  peace  was  signed;  bqt  it  is  not  necessary  to  say  Vhat  effect  that 
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would  have  had,  since  it  stands  thus,  (hat  the  province  set  about  a  reform,  and, 
to  assert  what  is  called  their  rights,  which  most  undoubtedly  was  illegal  at 
that  time,  whatever  confirmation  it  might  afterwards  receive,  these  parties 
came  here  as  subjects  of  this  country  before  the  treaty  of  peace,  and  there- 
fore any  acts  done  by  the  state  of  New- York  at  that  time  could  not  alter  the 
right  of  our  own  subjects.  The  plaintiff  and  the  defendant  came  into  this 
country  in  the  character  of  debtor  and  creditor,  and  their  relative  situations 
as  individuals  was  not  affected  by  the  acts  of  confiscation.  liut  it  has  been 
said  that  where  the  property  of  a  subject  of  one  country  is  confiscated  and 
vested  in  a  sovereign  state,  every  other  country  ought  to  take  notice  of  the 
confiscation.  In  answer  to  that  we  will  apply  the  general  principle  that  the 
penal  laws  of  one  country  cannot  be  taken  notice  of  in  another.  But  here 
these  persons  were  never  admitted  by  any  act  of  an  independent  state.  The 
inhabitants  illegally  assumed  to  themselves  the  power  of  making  laws;  we 
are  therefore  ckarly  of  opinion  that  the  act  of  confiscation,  which  passed  in 
1779,  cannot  be  considered  in  this  country  as  competent  to  transfer  the  pre- 
perty  of  FolUott  to  any  person  whomsoever;  consequently  the  right  of  action 
which  accompanied  liini  when  he  came  into  this  country  is  not  divested. — 
Judgment  affirmed. 

2.  Wilson  v.  Marrvatt,  M.  T.  1798.  K.  B.  8  T.  R.  31 .  Judgment  affirmed 

in  E.Ychequer  Chamber,  1  H.  4r  P.  430. 

In  this  case  the  construction  of  the  treaty  of  amity,  commerce,  and  naviga-  Accordioa 
tion,  entered  into  between  Great  Britaip  and  tho  United  States  on  the  19ih  ofio  a  treaty 
November,  1794,  came  into  question.      By  that  treaty  it  was  stipulated  that  of  com 
the  citizens  of  the  United  States  might  freely  carry  on  a  trade  between  the  nerce  be 
British  territories  in  the  East  Indies  and  the  said  United  States,  in  articles  not  |r^^"|^u 
entirely  prohibited.**      It  was  contended  that  the  intercourse  allowed  by  this^  s"  A\he 
treaty  was  only  immediate  and  direct  between  America  and  the  East  Indies,  citizens  of 
and  that  the   facts  of  the  present  case   constituted  an  infringement  upon  the  the  U.  8. 
requisitions  of  that  article,  it  appearing  that  the  voyage  by  the  parties  was  ofwereeai 
a  circuitous  nature,  the  goods  intended  to  be  adventured  having  been  shipped  po^^^^d  te 
from  London  and  Bordeaux  in  an  American  vessel.  f"'d^b" 

Per  Cur,     The  present  question  may  be  easily  settled  by  referring  to  the  t^een  the 
treaty  entered  into  between  the  United  Slates  and  Great   Britain,  with  refer*  British  terri 
ence  to  the  trade  to  be  carried  on  between  the  former  and  the   West  India  tones  in  the 
Jslands.     By  the  article  which  immediately  precedes  the  stipulation  now  in  IS- ^J*^*^  ^ 
question,  it  was  agreed  that  the  trade  waste  bo  immediate  and  direct;  the  ^^'^u^^\^\ 
mifMa  a  quo  and  the  terminus  ad  quern  being  distinctly  stated;    it  is  there  alle-  }^  ^^  ^^^ 
ged  that  the  United  Slates  are  to  proliibit  goods  of  the  produce  of  the  West  necessary 
India  Islands  in  American  vessel.^  to  any  port  of  the  world  except  the  United  that  such 
States.     But  in  the  particular  article  now  in  question  the  words  used  are  gen- o^^'bonl^ 
eral,  viz,  that  the  trade  might  be  carried  on  between  the  British  territories  and  be  e  direct 
the  East  Indies.    It  has  been  even  conceded  during  the  argument,  that  a  party  *"^  [^^^ 
might  have  come  from  America  to  other  countries  in  Europe,  and  bought  from  ihe u* 
goods,  and  carried  them  back  to  America,  and  from  thence  to  the  East  Indies.  S.  to  the 
What  they  could  therefore  do  indirectly  they  may  certainly  do  directly.    From  British  terri 
the  whole  context  of  the  treaty  before  us,  and  the  most  obvious  interpretation  **^"**- 
of  the  expressions,  as  well  as  from  the  evidence  afforded  us  from  the  contrast    I  ®'^  J 
of  the  article  immediately  preceding  it,  wo  are  of  opinion  that  the  nature  of 
the  trade  to  be  carried  on  between  the   United .  States  of  America  and  the 
East  Indies  is  not  limited  and  circumscribed,  but  that  it  may  be  circuitous  t^^  j^h b^frnnb 
far  as  the  parties  engaged  in  it  may  deem  expedient.     See  the  statute  relative  j^d  jomi 
to  thi^  treaty^  37  Geo.  3.  c.  97,  and  the  treaty  of  commerce  with  Amor ica,  oiled  intlM 
July  1815.  U.  8.  WM 

3.  Wilson  v.  Marrtatt,.M.  T,  1799.  K.  B.  8  T.  R.  31;  Judgment  afiirm- tied,  aiider 

ed  in  Exchequer  Chamber,  1  B.  &  P.  430.  sacb  treaty. 

In  this  case  it  becamo  a  question  whether  an  adopted  subject  of  tho  United  ^o  trade  to 

^  1  J  ihe  E.  In 

*  This  erticle  was  to  bo  lirpUecl  in  its  daration  to  twelve  years,  to  be  cotiipnted  from  the  dies^ 
'    dey  OB  which  the  ratifications  of  this  treaty  were  exchanged.     It  was  ratified  in  the  jev 
1796,  and  therefore  expired  in  1807. 
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Slates  of  America,  being  a  natural  born  subjeet  of  tbc  King  of  Great  Britan 
could  trade  to  the  East  Indies  under  the  treaty  of  1794,  entered  into  between 
Great  Britain  and  the  United  States  of  America  ?  Per  Cur,  If  it  be  once 
granted  (which  is  clear  beyond  a  doubt)  that  natural  bom  subjects  of  the  Ring 
of  Great  Britain  may  become  subjects  of  the  United  States,  the  question  is 
solved.  He  then  becomes  entitled  to  all  the  privileges  attached  to  the  cha- 
racter of  a  subject  of  the  >«tate  by  which  he  is  adopted.  His  character  of 
natural  born  subjeet  here  cannot  controul  or  suspend  the  legal  operation  of 
his  rights  as  a  subject  of  such  country.  There  is  no  disabling  principle  in  the 
law  of  nations,  that  in  the.  parent  state  the  adopted  subject  is  incapable  of  en- 
joying the  privileges  which  have  been  conceded  by  the  parent  state  to  the 
other  subjects  of  that  state  which  has  adopted  him.  The  present  plaintiff 
may  therefore  legally  trade  to  the  East  Indies,  and  is  entitled  to  all  the  privi- 
leges and  advantages  accruing  to  the  inhabitants  of  the  United  States,  as  con- 
sequent upon  such  commerce.  See  Vattel,  b.  I.e.  19.  s.  SO  to  S^S.  ;  Co.  Lit. 
1S9;  Fost.  C.  L.  184;  Huberus.  b.  1  tit.  3.  c.  2.  s.  12;  19  Car.  2.  £.  U; 
Dyer.  396.  a;  Com.  Rep.  677;  Reeve's  Law  of  Shipping,  252. 

4.  Baring  and  others  v.  Christie.  T.  T.  1804.  K.  B.  5  East.  398.  S.  P, 
Baring  v.  Claggett.  T.  T.  1802.  C.  P.  3  B.  &  P.  201. 
Tb«  reaoiii  This,  was  a  writ  of  error  on  a  policy  of  insurance  upon  goods  on  board  s 
tioM  of  the  ship  warranted  American,  at  and  from  Philadelphia  to  London.  At  the  trial 
*^'^"*^^J^  a  special  verdict  was  found,  which,  after  stating  the  making  of  the  policy,  the 
tf  oHT'S.  ®"*^^'''P^'^°  of  the  plaintiff  in  error,  &.c.  found,  that  by  tlie  25lh  article  of  the 
beiw««a  treaty  between  France  and  America,  it  was  provided,  '^  that  in  case  eitlier  of 
Franco  and  the  parties  should  be  engaged  in  war,  the  ships  and  vessels  belonging  to  the 
America,  people  of  the  other  ally  must  be  furnished  with  sea  letters  or  passports,  ex- 
Ihat  their  pressing  the  name,  property,  and  bulk  of  the  ship,  as  also  the  name  and  place 
^?^Vl'"l  ^^^®^*^®^'^'*  <>f  the  master  or  commander  of  the  said  ship,  which  passport 
case  of  war  **'*^'  ^®  made  out  and  granted  according  to  the  form  annexed  to  the  treaty." 
pboald  car  '^^^  ^"^^^  ^^  ^^®  passport,  which  the  ship  had  actually  on  board  at  the  time 
ryapaasportof  the  capture,  was  as  follows,  <<  That  leave  had  been  granted  to  A.  B.  mas- 
/ezpressiiig  ter  and  commander  ot  the  said  ship,  called  the  Mount  Vernon,  of  the  town  of 
*^  P[**^  Philadelphia,  of  the  burden  of  424  tons  or  thereabouts,  being  at  present  io 
Son  of  Oie  ^^^  ^^^  of  Philadelphia,  and  bound  for  Hamburgh,*'  &c. 
^nmand  ^^  ^**^'  '^^®  special  verdict  not  having  found  what  the  form  of  the 
«r,  are  not  passport  was  which  was  annexed  to  the  treaty,  we  can  only  look  to  whether 
complied  the  passport  discovered  on  board  the  ship  be  or  be  not  consistent  with  the 
with  by  a  25th  article  of  the  treaty.  We  cannot,  therefore,  without  a  misconstruction 
paaaport  ^f  ^j,^  import  of  the  terms  used  in  the  passport  found  on  board,  construe  it 
Jea^e  "to  ^^  ®®  ^^  *®3^  *^**  '*  '*  conformable  to  the  requisitions  of  the  treaty.  The 
A.  R.  com  words,  "  the  town  of  Philadelphia,"  can  only  refer  to  a  description  of  the 
mander  of  ship.  They  cannot  be  said  to  be  used  as  a  designation  of  the  place  of  abode 
tlie ship  eal  of  the  master.  The  rule  of  law  as  well  as  of  grammar  is,  that  adproximum 
V^ofUie  ^^^^^^^^^^  fi^  relatio  nisi  impediatur  sententia.  *'The  ship  called  the 
lown  of  P,  ^^""^  Vernon"  is  in  the  present  instance  the  last  antecedent,  and  can  only, 
of  ibe  bar'  ^^cofor©,  by  every  fair  rule  of  construction,  be  coupled  with  the  words  "of 
4len  of,*Ac.  the  town  of  Philadelphia,"  the  sentence  does  not,  however,  end  here,  btit 
goes  on  to  state  the  burden  of  the  ship,  which  evidently  shows  that  the  whole 
passport  refers  to  a  description  of  the  ship,  and  thai  only.  The  judgment 
given  in  the  court  below  must  therefore  be  affirmed,  leaving  all  other  questions 
(if  the  plaintiffs  in  error  shall  proceed  against  any  of  the  other  underwriters) 
open  to  evidence  of  this  passport  having  been  in  accordance  with  the  form  aa- 
A  coanael,  nexed  to  the  treaty,  or  that  which  has  been  adopted  by  some  subsequent  in- 

•raayoth  ternational  arrangement. — Judgment  affirmed. 

9t  person,  

S^''  amfnis  mtiHt.    , 

MihecaQae  j    Re^^  v,  Buckeridge.  E.  T.  1G82.  K.  B,  3  Show.  297;  S.  C.  Skin.  159. 
•*/^  ••  After  the  prisoner  had  been  convicted  of  forgery,  several  exceptions  were 

rXr  wSw  ^"^^'^  *°  •"*'*  ^^  j"^8™®"''     ^^^P^  ^^^'      They  cannot  be  heard  unless 
ilk«\'iMrt   in  th«  presence  of  the  prisoner.      The  couDael  then  urged  thai  he  mighty  u 
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eferror  in 
4w4*ct«  curia,  inform  the  Court  of  an  error  in  the  proceedings,  to  prevent  them  the  proceed 
from  giving  a  false  judgment  at  any  time,   although  he  could  not  be  heard  in  *"g*»  "••  P"^* 
mitigation  of  punishment  unless  hia   client  was  present.     Sed  per  Cur.  The ''^"j^^"*'*' 
party's  presence  is  a  sine  qua  non  in  both  cases.      Vide  2  Inst.  178;  4  H.  6,f^[,^^:mj- 
•16;  9  H.  6,  39,-  2  E.  3,  43;  T.  T.  26;  E.  365;   19  H.  6,  10;  34  H.  6,  8;  5  ment. 
E.  4,  86.  ♦     L  ^'2  ] 

2.     Rex  v.  Vaux,  H.  T.  1684,  K.  B.  Comb.  13.  And  odc 

Per  Cur.  Any  one,  as  amictu  cnrice,  may  move  to  quash  an  indictment,  ap-  "*•?»  *• 
^arenlly  vitious,  whatever  the  crime  may  be.  amteui  eu 

.     Dove  v.  Martin,  M.  T.  1688,  K.  B.  Comb.  170..  [o^QMhYB 

if  an  action  be  abated,  anyone,   a?  amicus  cwriatf  may  move  to  have  the  indictment; 
verdict  set  aside,  even  the  defendant  himself  Or  to  set  a 

4.     Brown  v.  Walker,  M.  T.  1683,  C.  P.  2  Shower,  406.  ••d«  •  v*^ 

On  an  application  for  a  prohibition  to  the  Admiralty  Court,  the  Court  •"*»"  fjj^'/ 1",[ 
mated,  that  if  any  person,  as  amicus  curioij  would  inform  the  Court  of  any  usur-  j^  abated, 
pation  by  the  Ecclesiastical  Court,  or  of  any  other  inferior  court,   then   they  Or  to  in 
would  grant  a  prohibition.  foini  the 

court  of  en 

^ircestor.     See  tit.  Bond;  Devise j  Heir.  '    °'"PVJJ|* 

fllncCent  Semrsne.*  ?ioi"by  •» 

(A)  Op  the  court  ancient  demesne,  p.  613.  inferior 

(B)   To  WHAT  ACTIONS  ANCIENT  DEMEN8B  IS  PLEADABLE,  p.  613.  ^^"fiiq    t 

(C)  Requisites  offlba,  and  within  what  iimb  to  be  pleaded,  p^  614.    L  '■ 

(D)  Keplication,  and  subsequent  proceedings,  p.  6!5. 

I   ■  I     I     wii  g  ■■         I  ■■■■  I  ■        ■ 

(A)  Of  the  court  of  ancient  dtemesnb. 
The  Citvof  London  v.  Wood,  H.  T.  1700,  K.  B.  12  Mod.  683. 
Per  Holt,  C.  J.     A  court  of  ancient  demesne  is  no  more  a  court  of  record  Conrti  ef 
thUn  a  court  baron,  and  no  difference  can  be  made  between  the  two  tribunals,  "ncient  d» 
See  4  Inst.  269;  3  Leon.  63;  4  T.  R.  46;  Lutw.  714,  773;  1  S:ilk.  339;  and  ^^^Cour'tL 
vide  post,  tit.  Finos  and  Recoveries.  of  record.- 

(B)  To  what  actions  ancient  demesne  is  pleadable. 

i.  Morris'  case,  T.  T.  17 18,  K.  B.  1 1  Mod.  301.  S.  P.  Isted  v.  Clark,  T.T. 

1685,  K.  B.  Comb.  40.  Roe,  dem.  Rust,  v.  Roe,  T.  T.  1760,  K.  B. 

*  Undbr  this  denomination  is  comprised  those  Iand4  or  niiinofs  which  tboagh  now  gran- 
ted to  private  individuals,  were  actoally  in  the  hands  of  the  crown  in  the  time  of  Edward 
the  Confessor,  of  \Vi!l'a(n  the  Conqueror.  The  number  and  names  of  all  manora,  after  tt 
nar^ey  mad'c  of  them,  were  written  in  the  Doomsday  Book;  and  thosie  which  by  that  doc- 
ument nppenr  to'  have  at  that  time  belonged  to  the  crown,  and  are  contained  under  the  title 
terra  res^iSt  are  called  ancient  demesne;  Kiieh.  98i  The  lands  which  were  in  the  posies- 
elon  of  Edward  the  Confessor,  and  were  given  awuy  by  him,  are  not  at  this  day  ancient 
demesne;  nor  any  others,  eicopt  those  actually  recorded  in  the  Doomsday  Book:  and  there-' 
fore,  whether  such  lands  are  ancient  demesne  or  not,  is  to  be  tried  only  by  that  ancient 
register;  1  Salk.  67;  4  Inst.  269;  tfob,  18S;  1  Brownl.  43;  F.  N.  B.  16.  D.  But  if  the 
(jnestion  be,  whether  lands  be  parcel  of  a  manor  which  is  anciont  deinesne,  this  shall  be 
tried  by  a  jury;  for  parcel  or  not  pared  is  matter  of  farct;  9  Rep.  case  of  th9  Abbot  of 
Strata  Masceila,  Salk.  56,  774. 

The  tenants  hofding  by  charter  cannot  he  impleaded  out  of  their  manor;  for  if  they  are 
they  may  abate  the  writ  by  pleading  their  tenure  they  are  free  from  toll  for  things  boaght  ' 
snd  sold  concerning  their  substance  and  husbandry.  And  they  cannot  be  impannolled  upon 
any  inquest.  F.  N.  B.  1 4.  If  tenants  in  ancient  demesne  are  returned  on  juries,  they  may 
ha^e  a  writ  de  non  pronendis  in  assists,  &c.  and  aiiHchment  agiinst  the  sheriflT.  1  Rep. 
105.  And  if  they  are  disturbed  by  taking  duties  of  toll,  or  by  being  distrained  to  do  anac- 
cn.stomed  services.  &c.  they  may  have  writs  of  monatraverunt  to  be  didchargcd;  See  F. 
N.  B.  14;  New.  Nat.  Br.  32,  35;  4  Irist.  269. 

Lands  holden  by  ihistentfre  are  a  species  of  copyhold,  and  as  such  preserved  and  ezempr- 
ted  from  the  operation  of  the  siattfte  of  Chas.  2.  Ytjt  they  differ  from  common  copyholds, 
prrncfpally  in  the  privileges  before-mentioned;  as  also  they  differ  from  freeholders,  by  one 
special  mark  and  tincture  of  villienage,  noted  by  Brncton,  and  remitining  to  this  day,  viz. 
that  ancient  demesne  lands  cannot  be  conveyed  from  man  to  man  by  the  general  common 
law  conveyances  9f  feofTnent,  &c.,  but  must  pass  by  surrender  to  the  lord  or  hia  steward, 
in  the  manner  of  cotnmon  copyhold<9,  yet  with  this  distinction,  that  in  the  surrender  of  these 
lands  in  ancient  demesne  it  is  not  used  to  say  ''  lo  hold  at  the  will  of  iho  lord*'  in  their 
copies,  but  only  "to  hold  according  to  the  castom  of  the  manor."  See  2  Vtn.  Ab.  479;  4 
Com.  Dig.  Ancient  Demesne. 
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2  Borr.1016.  Duifit  dem. Whoot,  ▼.  Fexw .  H.T.  1800,  K.  B.  8T.R.474. 
AocieBt  de  This  was  an  applicatioD  for  permission  to  plead  aocieot  demesne  tj  anadioa 
ni<^ne  plem^f  ejcclmcnt,  which  was  granted  after  perusal  of  affidavits  staiing  that&cL 
vjeeiMeot-  ^®  Adams'  on  Ejectment,  *245,  2d  edit, 

'  2.     Brittel  t.  Bade,  E.  T.  I  Salk.  185;  S.  C.  I  LdRajm.  *J    S.  P.  Pn- 
*       KBB  V.  WiscH,  M.  T.  1690,  K.  B.  1^2  Mod.  13;  S.  C.  Con*.  186. 
^^U^ll^         The  defendant  pleaded  that  the  land  was  held  of  the  manor  of  D.  whick  ii 
•jeeimlJi    ""cient  demesne.     The  plaintiff  replied  quod  bent  ei  vemm  esi  thai  (be  jao^ 


H  t»roaght  A^reaaid  are  held  de  decono  ei  capUuio  de  Wngorma  td  de  wuMmaiOj  ^  which  ii 
for  copjr  ancient  demesne,  but  that  the  lands  are  copyhold  lands.  The  defendant  fe- 
hold  lands;  joined  tx  quo  prcsdicl,  the  cognovit  the  lands  to  be  ancient  demesne,  it  is  ao 
matter  whether  they  are  copyhold  or  frank  free.  Plaintiff  demurs.  Sed  fa 
Cur,  The  replication  is  repugnant,  for  lands  held  vi  de  vumtru}^  must  be  frank 
free,  for  copyhold  lands  are  parcel  of  the  manor,  and  cannot  be  heki  at  de  ««- 
n0tr{o\  and  therefore  the  replication,  by  saying  they  are  held  ut  de  Moacno.  and 
yet  they  are  copyhold,  is  repugnant. 

3.     RoDD  ▼.  CoNiNGsBT,  T.  T.  1723,  Ex.  Banb.  132, 

Or  to  ae  To  an  action  of  trespass  for  entering  the  plaintiff's  house,  the  defelNlaiC 

tioo  where  pleaded  (hat  the  house  was  holden  of  his  manor  of  Marden,  and  that  it  wastt 

damage*     ancient  demesne,  and  all  actions,  &.c.  ought  to  be  tried  in  cwrta  mmmtm.    The 

able.  plaintiff  demurred.     Per  Cur.    Judgment  must  be  given  for   the  plaintiff;  for 

I  614  1  wherever  damages  only  are  to  be  recovered,  and  an  action  is  confrttpacmw 

ri  ei  armis  (though  the  title  may  cogie  in  question),  ancient  demesne  cannot  bt 

pleadable. 

(C)    RB<iniSITBS  OF  PLBA,  AND  WITHLV  WHAT  TIME  TO  BB  PLBADBD. 

1 .     Farrers  V.  Miller,  E.  T.  1691,  K  B.  I  Show.  386;  S.  C.  I  Salk.SH; 

8.  C.  12  Mod.  21 ;  Canh.  220. 
The  plea  of  /Po  ejectment,  the  defendant  venil  el  dicii  that  the  land  is  ancient  demeM 
ancient  de  without  making  any  defence.  On  special  demurrer.  Per  Holt,  C.  J.  Th* 
metne^viib  plaintiff  might  have  refused  the  plea  for  want  of  a  defence;  but  if  be  rcceifei 
•at  a  de  jj^  |^^  admits  a  defence.  See  Precedents,  Pelersdorff 's  ladei,  20;  Adann. 
Jr;i?ac    KJ-cln,ent,  358. 

eepied;  2.    Hatch  v.  Cannon,  1699,  K.  B.  3  Wils.  51. 

Aod  leave       In  formedon  the  tenant  pleaded  ancient  demesne,  without  an  affidavit  to  Ter< 

to  plead  it   ify  the  fact;  the  demandant  thereupon  moved  for,  and  had,  a  peremptory  rob 

bbt™°'d  ^^^^  plea<^)  which  the  defendant  moved  to  discharge,  insisting  that  an  affidafit 

•ftpported    ^*^  unnecessary,  and  cited  2  Lord  Raym.    1418.     Per  Cw\    An  afBdavil  if 

bj  an  affi    necessary  wherever  you  plead  to  the  jurisdiction;  and  for  any  thing  that  ap^ 

dsTit.  pears,  the  land  in  question  may  be  parcel  of  the  manor  itself,  which  isancieDt 

demesne,  and  such  lands  are  pleadable  at  common  law;  but  if  they  are  laods 

held  of  a  manor,  which  is  ancient  demesne,  then  indeed  they,  are  not  pleadabit 

at  common  law.      The  peremptory  rule  to  plead  was  directed  to  stand.    Set 

tit.  Jurisdiction,  Pleas  to,  poM. 

3.    Dob  dem.  RtrsT,  v.  Roe,  T.  T.  n59,  2  Burr.  1046.  S.  P.  DbnWjDBM. 
vino  eb  Wroot  v.  Fen!?,  8  T.  T.  474. 

tain^eave  ^^^  affidavit  stated  that  the  lands  were  holden  in  ancient  demesne,  and  (bat 
meat  state  ^^^7  were  holden  oi  the  manor  of  G.;  but  it  did  not  proceed  to  allege  tbattba 
that  the  manor  of  Q.  was  itself  holden  m  ancient  demesne,  and  it  was  adjudged  bad; 
landa  are  for  if  the  lands  only,  and  not  tho  manor,  were  ancient  demesne,  the  matter 
holden  of  aconld  not  be  tried  in  the  court  of  the  manor;  and  that  it  was  invariably  necea- 
"^f?V  .  sary  that* such  application  should  be  accompanied  by  an  affidavit,  that  the  landt 
Ti  nid  "  es  ^^^  Golden  of  a  manor  which  is  ancient  demesne,  that  there  is  a  court  of  an- 
g^  cient  demesne  regularly  holden,  and  that  the  claimant  has  a  freehold  interest; 

fiat  aajing  and  the  Court  will  refuse  the  motion  if  t^ny  of  these  facts  be  omitted  in  the 
thet  it'ia  a  affidavit. 

repated  4  ppg  dem.  Henden,  V.  Thomas,  H.T.  1743,  C.  P.  Barnes,  185.  Smith 
■"^*V;„"  V.  Roe,  T.  T.  1733,  C.  P.  Prac.  Reg.  C.  P.  2. 

[  615  ]       On  a  motion  for  leave  to  plead  ancient  demesne^  founded  on  an  affidavit, 
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•tatiog  that  the  lands  were  reputed  to  be  ancient  demesne.     Per  Cur*    We 
will  grant  this  motion,  as  the  aHTidavit  shows  sufTjcient  cause. 

OooDTiTLE,  DEM*  Symons^  V.  THRUiSTouT.  T.  T.  174G.  C.  P.  Bames.  187. 

5.  P.  Holdfast  v.  Carltox.  II.  T.   1715.   C.  P.  Ca.  Prac.  4S.  Smith  v. 
Roe,  T.  T.  1733.   C.  P.  Prac.  Rcir.  2.  Denx,  dem.  Wroot,  v.  Fbnn.  H. 
T.  1800.  K.  B.  8  T.  R.  474.  Deioiiton  v.  Foster.  T.  T.   1748.   C.  P. 
Barnes.  187.  contra.  •  Motion  for 
In  ejectment,    a  motion  was   made  for  leave  to  plead    ancient  demesne,  I-av®  to 

foandcd  on  ihe  usual  afliduvit  ;  but  it   appeared  that  it  had  not  been   made  P?®*^  j*** 
within  the  time  prescribed   by  tlio  rules  of  Court.     Per  Cur.  This  applica-  mesne 
tion  should  have  been  within  the  first  four  days  of  this  teiin  ;  and  as  the  de-  must  be 
fendant  has  neirlected  to  do  so,  the  niotiun  is  jxkado  too   lale.     See  2  Arch.  ^^^^  with 
Prac.  K.  B.  47;  1  Tidd.  662-3  ;  7th  edit.  4"da\^5' 

6.  PoE,  DEM.  Morton,  v.  Roe.  49  Geo.  3.  H.  T.  1809.   10  East.  523.      ths  terra. 
The  defendant  had  obtained  a  rule  yiisi  on  a  former  day,  \^hy,  in  an  action  But  a  pica 

of  ejectment,  he^should  not  h:ivf>  leave  to  plead  that  the  lands  specified  in  the  of  this  de* 
declaration  were*^  holden  in  tairient  dcinosiic.      This  nppjication  was  made  inscription 
accordance  with  the  rule  that  such  a  plea  can  only  be  pleaded  with  leave  of  mitied'to 
the  Court  upon  a  proper  aflidavlt.      Cases  cited  for  plaintiil' against  allowance  be  filed" 
of  rule,  F.  N.  JJ.  23.  25  ;  Brittle  v.  Dade,  Salk.  185.     Per  Cu^.   The  affi-  'W'thin  4 
davit  that  the  premises  were  holden  of  A.  B.  as  of  his  manors  of  C.  in  D.,  ^'?^"'  ''f"" 
which  manor  is  holden  m  ancient  demesne  ;  and  tlmt  there  is  a  court  of  an-  nist tor 
cient  demesne  held  within  the  manor  and  suitors  thereof,  in  which  court,  and  pcrmiasion 
before  which  suitors,  the  lessor  of  the  plninijiy  might  have  proceeded  in  eject-  ^^  ^'^®  *^ 
meat;  and  that  to  the  best  of  his  belief  the  lessor  of  the  plaintiff  is  seised  in 
fee  of  the   premises  in   the  dcclaraiion  mentioned,  is  a  sufficient  affidavit  to 
admit  the  plea. — Rule  absolute.     Vide  Doe,  dem  Rust,  v.  Hoc,  2  Burr.  1046. 

7.  Hatch  v.  Cannox.   1770.  C.  P.  3  Wils.  51.     Goodright  v.  Shuffill, 

T.  T.  172G.  K,  B.  2  Ld.  Raym.  1418. 
Upon  the  tenant  pleading  ancient  demesne  without  an  affidavit  to  verify  Xhe  An  affida- 
fact,  Per  Cur.  An  affidavit  is  necessary  whenever  you  plead  to  the  jurisdic-  vH  to  vcr- 
lion  of  the  Court ;  and  if  the  lands  are  held  of  a  manor  which  is  ancient  de-  *^'  *  p!** 
mesne,  they  are  not  pleadable  at  common  law. — Peremptory  rule  to  plead  dcmesncis 
ordered.  See  1  Stra.  639;  2  id.  738  ;  3  B.  6f  P.  397  ;  12  Mod.  12^;  indispens- 
Form  of  affidavit,  2  ChU.  PL  446. able. 

(D)  Rfplicatiox,  and  subsequent  proceedings. 

1.  Hopkins  v.  Pace.  T.  T.   1690.   K.  B.   1  Show.  271  ;  S.  C.  Comb.  183. 

In  ejectment;  plea  that  the  land  is  parcel  of  such  a  manor,  which  is  an- A  replica* 
cient  demesne,  &c.     Replication  that  the  tenements  in  the  declaration  are  tionshould 
pleadable  at  common  law ;  absque  hoc  that,  those  tenements  are  parcel  de  °°'  ^VTt 
antiquo  dominico.     After  demurrer  and  judement  for  defend:int.  Per  Cur.  t|,e  unc* 
The  traverse  is  ill;  you   oiiirht  to  h-\e  traversed  that  the  manor  was  an- ment.  but 
cient  demesne,  and  that  shall  be  tried  by  the   Doomsday  book  ;  or  els©  you  ^^^^  ^*** 
ought  to  have  traversed  that  those  tenements  were  held  of  that  manor.     Pre-  ™^°°^^" 
cedents,  Petersdorff'^s  Index,  20.  domoanc; 

2.  Kite  v.  Laury.  H.  T.   lC94.   K.  B.  3  Salk.  34 ;  S.  C.   1    Salk.  56.  by   [  6l6  ] 

the  ninie  of  Baker  v.  Wicn. 
In  ejectment  the  defendant  pleaded  that  the  manor  of  Bray  is  ancient  de-  And  the 
mesne,  and  that   the  lands  in  quesiion  are  held  of  the  same  manor,  and  plead*  tenure  if 
able  by  writ  of  right  close  in  the  court  of  the  lord  of  the  manor.     The  pbiu-  tlc^^and 
tiff  replied  that  the  lands  were  in  the  parish  of  Bray,  and  were  frank-fee,  and  nottTiebe. 
pleadable  at  common  law  ;    and  traversed  that   they  were  pleadable   in  the  ing  plead- 
court  of  the  manor ;  and  upon  a  demurrer  to  this  replication,  it  was  argued  ^^^'?,*'™^^* 
that  the  precedents  were  otherwise,  for  it  is  the  tenure,  and  not  its  being  court. 
pleadable  in  the  court  of  the  manor,  which  is  traversable,  for  that  is  but 
a  consequent  of  the  tenure  ;  to  which  the  Court  inclined,  saying  that  where 
ancient  demesne  is  pleaded,  in  such  case  the  party  (to  make  a  full  defence) 
must  either  take  issue  upon  it,  or  traverse  the  tenure  of  the  manor^  or  that 
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there  was  a  fine  levied,  or  common  recovery  suflered,  and  so  rely  apott 
the  estoppel,  and  prtiy  judgment  whether  he  shnll  answer  to  it  as  aDcient 
demesne,  contrary  to  such  fine  or  recovery.  Note*  That  where  ancient 
demesne  is  pleaded,  the  defendant  must  allege  that  the  lands  are  held  of 
such  manor  which  is  ancient  deraense,  and  not  that  they  arc  parcel  of  tucb 
manor  which  is  ancient  demense. 

3,  Savery  v.  Smith.  M.  T.  169G.  C.  P,  S  Salk.  36. 
A  replicas  Ju  replevin  for  taking  his  cattle,  &c.  the  defendant  made  conusance  for 
^®^'*  Z*^  *"■  toll  in  Highworth  market  demanded  of  the  plaintiff,  which  he  refused  to 
mesne  P^^y*  *od  thereupon  he  justified  the  taking  the  cattle  ;  the  plaintiff  replied 
naedl  not  that  she  is  tenant  of  the  manor  of  Hanningdon,  in  Wiltshire,  which  is  an- 
Bet  forth  a  cient  demesne,  and  that  tenants  of  lands  in  ancient  demesne  are  quit  of  toll 
^^.  in  all  places,  &c.     Per   Cur,    It  is  not  necessary  for  such  tenants  to  set 

And  say-   forth  what  estates  they  have  either  in  fee-simple  or  otherwise ;  it  is  sufficient 
ing  that     for  them  to  allege  that  homines  et  tenantcs  da  antiquo  dominico  oujofht  to  be 
the  tenant  J  js(,jjjjrged  of  toll,  &,c.     It  was  afterwards  objected  that  the^plaintiff  had  laid 
fromTol?    ^^^^  privilege  too  generally,  and  in  all  places,  4tc. ;  when,  by  law,  tenants  in 
in  all  pla^  ancient  demesne  arc  not  discharged  of  toll,  but   only  of  such  things  which 
ceaisgood.  arise  on  their  own  lands,  and  which  are  for  the  support  and  ease  of  them  and 
[  ol7  J   their  families;  and  the  reason  of  this  is  because  their  lands  wpre  formerly  in  the 
possession  of  King  Edward  the  Confessor,  or  King'William  called  the  Coaqoe* 
ror  ;  and  therefore  in  the  D6omsday  Book,  which  was  made  in  the  20lh  year 
of  his  reign,  they  are  called  terrcB  Regis  J^dwardi  ;  and  those  in  the  posses- 
sion of  King  William  arc  called  terns  regis  ;  and  when   any  of  these  lands 
were  aliened   from   the  crown,  the   tenants  were  obliged  by  their  tenure  to 
manure  the  king's  demesnes  ;   and  therefore  to  encourage  them  in  that  labour, 
they  had  the  privilege  to  be  discharged  of  toll  of  all  things  which  did  rise  or 
grow  on  their  own  lands  ;  but  when  they  turned  merchants  and  traders  in 
other  things,  they  are  not  within  the  reason  of  this  privilege.     Sed  per  Cur, 
To  be  quit  of  toll  in  places  shall  be  intended  of  such  things  in  all  places  where 
he  is  tenant.     See  1  Leon,  231  ;   Cro.  Eliz,  10. 

4.  HoLDY  V.  Hodges.  T,  T.  1662.  K.  B.  Sid.  147;  S.  C.  1  Lev.  106. 

Ancient  In  eiectment  for  land  in  Longhope,  in  the  county  of  Gloucester,  the  issue 

demeane  is  was,  whether  it  was  ancient  demesne  or  not  ;  and  at  the  trial  the  Doomsday 

th  D****^  Book  was  brought  in  by  an  officer  of  the  Exchequer,  by  which  it  ap^^eared 

day  book.  ^^^*  Hope  was  ancient  demesne,  but  nothing  was  mentioned  of  Longhope ; 

thereupon  they  offered  to  prove,  by  the  steward  of  the  manor  and  others,  that 

it  was    the   same  as  was  formerly  called  Hope,  and   had  lately  obtained  the 

name  of  Longhope.     And  Windham,  J,  was  for  examining  the   witnesses  ;*^ 

but  all  the  rest  of  the  Court  contra,  and  that   defendant   had   failed   of  the 

record  to  prove  the  issue  ;  and  if  the  truth  was  as  he  supposed,  he  might 

have  helped  it,  by  pleading  that  it  was  known  by  one  name  as  well   as  thff 

other,  and  that  Longhope  and  Hope  wore  one  and  the  same  village. 


Rex  V,  Parrt  and  another.    Sum.  Ass.  1774.  1  Leach.  C.  L.  108  ;  S.  C. 

East.  P.  C.  773. 
Shropahir'  This  was  an  indictment  at  Salop  for  an  offence  against  the  26  Geo.  2.  c 
and  not  19.  Committed  in  Anglesea ;  and  the  prisoners  having  been  found  gnilty,  it 
Cheshire  was  moved  in  arrest  of  judgment,  that  Cheshire,  and  not  Salop,  was  the  next 
adjoinrng  adjoining  English  county,  and  that  they  were  improperly  tried  in  the  county 
English  <>f  Salop.  But  the  Court  were  all  of  opinion  that  the  conviction  was  proper  ; 
county  to  that  the  words  in  the  26  G.  2.  '*  in  the  next  adjoining  English  county/*  being 
Aneleser^^"^^  *  description  of  the  law  as  it  then  stood,  must  be  construed  according  to 
under  the'  ^^  ^^  ^®°*  ^'  ^"^  ^^^*  ^^^y  ineant  in  the  latter,  as  in  the  former  statute,  a 
S6  Geo.  2.  county  "where  the  king's  writ  runneth ;"  viz.  that  the  offence  should  be  tried 

c.  12.  •  In  I  Lev.  106.  it  is  reported  that  Windham,  J.  thought  it  might  be  supplied  by  proof 

of  witnesses,  becaaso  this  ia  a  trial  by  the  Court  upon  the  boon,  and  not  by  the  jury?  and 
compaxed  it  to  a  trial  of  infancy  by  inapection  and  affidavita,  but  oatert  a  omira,  and  ao  it 
wai  adjudged. 
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by  an  English  judge  and  jury,  and  that  Chester  is  not  to  be  considered  as  an 
English  county  within  either  of  those  acts.    Sec  2  M.  Sf  S.  270;  11  East.  370. 

9LXilVSiBX%f  Injuries  hy  and  to.]    See  also  Cattle  ;  Dogs  ;  Game  ;  Hunl^ 
ing ;  Larceny  :  Steel  Traps  and  Spring  Guns:    Trespass.  F  618  1 

I.    INJURIES  BY,  AND  REMEDY,  p.  6l8. 
II.    INJURIES  TO,  AND  REMEDY,  p.  621. 

1.  INJURIES  BY,  AND  REMEDY. 

1.  Smith  v.  Pelah.  H.  T.  K.  B.  N.  P.  2  Stra.  1264. 

Per  Holt,  C.  J.     If  a  dog  has  once  bit  a  man,  and  the  owner,  having  no-  An  ictiun 
tice  thereof,  keeps  the  dog,  or  lets  him  go  about,  or  lie  at  his  door,  an  action  will  lie  for 
will  lie  against  him  at  the  suit  of  a  person  who  is  bit,  though  it  happened  by  ^«epi"g» 
such  person's  treading  on  the  dog's  toes,  for  it  was  occasioned  by  the  owner  known 
Dot  hanging  the  dog  on  the  first  notice,  and  the  safety  of  the  king's  subjects  miBchiev- 
ought  not  afterwards  to  be  endangered.     The  scienter  is  the  gist  of  this  ac-  oiw  pro« 
action.      Vide  authorities  cited  in  the  note^  and  Precedents^  Petersdorff^s  q "ties-' 
Jndex^  119.  paw  will 

2.  Lbame  v.  Bray.  E.  T.   1803.    K.  B.  3  East.  593.  lieformii- 
Per  Cur.     If  a  dangerous  thing  is  put  in  motion,  as  if  a  dangerous  ^n^'^isil  gJj,*nod^' 

is  let  loose,  and  mischief  ensue  to  any  person,  the  owner  is  answerable  in  an  permit- 
action  of  trespass,  the  law  in  such  cases  presuming  notice  to  the  defendant  of  ting  a 
the  mischievous  propensity  of  such  animals.  dangerous 

3.  Jones  v.  Perry,  T.T.  1795.  K.B.  2  Esp,  482.  N.P.;  S.C.  Peake.  L.  Ev.  292.  go*Srarg*L. 

A  dog  having  been  bit  by  another  that  was  labouring  under  canine  mad- And  if  the 
oess,  the  owner  fastened  him  up ;  but  a  child  coming  near,  and  irritating  him,  owner 
the  animal  flew  at,  and  bit  the  child,  in  consequenco  of  which  the  cnnd  was  J|"owg  its 
seis^ed  with  hydrophobia  and  died  ;  in  an  action  for  the  expenses  incurred,  ^jfg^sitioii 
Lord  Kenyan^  C.  J.  held  that  the  father  mis[ht  maintain  an  action,  it  being  he  isbound 
the  duly  of  the  owner  to  have  prevented  the  dog  from  doing  mischief  imme-  to  uio  ev^. 
diately  he  became  acquainted  with  the  fact  of  the  dog  labouring  under  so  ^'^  meanj 
dangerous  and  fatal  a  malady.  accident. 

4.  Bayntine  v.  Sharp.  T.  T.  1699.  C  P.  1  I.utw.  90.  r  519  ] 

In  case  for  keeping  a   mad  bull,  whereby   the   plaintifl'was  tossed,  gored,  «  ♦  th 
and  wounded,  after  a  verdict  for  the  plaintiff,  the  judgment  was  arrested,  the  jmo^^i. 
Court   being  of  opinion  that  the  declaration  was  bad,  because  it  did  not  show  edj^eof  the 
that  the  defendant  knew  the  bull  was  mad.  proprietor 

t  The  general  rule  is,  that  the  owner  of  domestic  or  other  animals  not  necessarily  incli**  °  _  „- 
ned  to  commit  mischief,  as  dogs,  horses,  and  oxen,  is  not  liable  for  any  injury  committed    -Qng-gi^y 
by  them  to  the  person,  or  personal  property,  unless  it  can  bo  shown  that  he  previously  had  ^^,  u^  ^ 
notice  of  the  animaPs  mischievous  propensity,  or  ihat  the  injury  was  attributable  to  some  ^^ 

other  ncf^lect  on  bis  part;  it  being  in  general  necessary,  in  an  action  for  an  injury  com-  * 
mitted  by  such  animals,  to  allege  and  prove  the  scienter;  and  thou^rh  notice  can  be  proved,., 
yet  the  action  mnst  be  case,  and  not  trespass.  12  Mad.  Rop.  333;  Ld.  Raym.  608;  Dy. 
25.  pi.  162;  Cro.  Car.  254;  2  Salk.  (562;  Bac.  Abr,  Action, Case;  F;  Lutw.  1)0;  Peake,  L. 
E.  291-2.  Bt  u  if  the  owner  himself  acted  illegally,  he  may  be  liable  even  as  a  tr-es- 
pajser,  as  where  a  person  in  company  with  his  dog  trespassed  in  a  close  through  which 
there  was  no  foot-path,  and  the  dog,  without  his  concurrence,  killed  the  plaintiff's  deer.  4 
Burr,  2092;  ante,  p,  108.  and  1  Carr.  N.  i*.  Rep.;  2  Lev.  172;  and  Leanie  v.  Bray,  supra. 
With  respect  to  animals  mansueta:  naturtE,  as  cows  and  sheep,  as  their  propensity  to  ro?a 
is  notorious,  the  owner  is  bound,  at  all  events,  to  conline  them  on  his  own  land;  and  if  they 
escape  and  commit  a  trespass  on  the  land  of  another,  unless  through  the  defect  of  fences, 
which  the  latter  ought  to  repair,  the  owner  is  liable  to  an  action  of  trespass,  though  he 
bad  no  notice,  in  fact,  of  such  propensity.  12  Mod  235;  Lord  Raym.  606.  1583;  Dy  25. 
pi.  162;  Vin.  Abr.  Fences,  Trespass,  B.  20  Vol.  MS.  424  ;  Poph.  161 ;  Sir  W.  Jones,  131 ; 
Latch.  119;  Salk.  652.  But  for  damages  by  animals,  &c.fenB  natura,  escaping  from  the 
lands  of  one  person  to  those  of  another,  as  by  rabbits  pigeons,  &c.  no  action  can  be  Bap» 
ported,  because  the  instant  they  escape  from  the  land  of  the  owner  his  property  to  them  is 
determined.  5  Co,  104.  b;  Cro.  Car.  387;  1  Burr.  259;  Bac.  Ab.  Game.  A  person  can- 
not  be  liable  for  the  act  of  cattle  unless  he  were  the  general  owner;  or  he  actually  put  them 
into  the  placo  where  the  injury  was  committed;  1  Saund.  27;  and  if  a  servant  or  *  ■Gran- 
ger, without  the  concurrence  of  the  ownor,  chase  or  put  his  cattle  into  another's  land,  such 
owner  is  not  liiible;  but  the  action  must  bo  against  the  servant  or  stranger,  who,  »•  it  has 
been  said,  gains  «  special  property  in  the  cattle  for  the  time.  Bro.  Abr.  Trespass,  pi.  4J5; 
2  Roll.  Abr.  553. 
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focfmust       5-  Beck  and  Wipe  v.  Dysox.  E.  T.  IS  15.  K.  B.  4  Campb.  198.    S.  P. 
be  proved,  Anon.  T.  T.  1700.  K.  B.  12  Mod.  555. 

nor  will  This  was  an  action  for  keeping  a  savacjc  and  untractable   dog,   which  bad 

■nt^Tpro-  bitten  the  plaintifl's  wife ;  it  appeared  that  the  animal  had  been  in  general 
luiaingto  fastened  up  ;  no  evidence  was  adduced  thai  the  dog  had  been  accustomed  to 
compen-  \y\iQ  nnnkiud,  but  it  was  shown  that  dtfendant  had  promised  compensation. 
iVu/"^  d?«!  ^"*  />^r  Lord  EUenborough,   C.  J.     The  plaintiff  must  be  called;  for  in 

p"en8owiih  order  to  maintain  this  action,  proof  of  defendcnl's  knowledge  is   essential. 

■uch  evi-    Plaintiff  nonsuited. 

*^®"^*'  6.  Judge  v.  Cox.  E.  T.  18 iG.  1  Stark.  285. 

Showingr         III  case,  tlie  declaration  staled  that  defendant  was  aware   that   his  do?  was 

*^g  that     accustomed  to  bite  mankind,  and  that  the  animal  bad  bitten  the  plaintifl*.     It 

ha?l  5w?5c- ^'^^  proved   that   subsequent  to  the  dog   having    bitten  the  plaintiff,  he  had 

auently       attacked   a  child;   b.ut  there  was  no  evidence   of  his*  having  bitten  mankind 

bittfn  a     before  the  plaintiff  sustained  his  injury.     It  further  appeared  that  the  defend- 

^^^^^  *ffi     ^"^  ^^^  ^^^^  persons  to  take  care  tii.it  the  dog  did  not  bite  them.   Per  Abbot,  J, 

e^nt."    '    ^^  order  to  support  this  declaration,  it  must  be  j)rovcd  that  the  dog  had  bittea 

human  beings  before  the  wrong  complained  of  was  committed,  though  I  think 

it   would   have  been   sufficient  to  have  stated  in  the  pleadings  that  defendant 

kept  a  dog  of  a  savage  and  ferocious  disposition. 

7.  Hartley  v.Harriman,T.T.  1818.  K.  B.  1  B.  &  A.  620  ;  S.  C.  2  Stark.  212. 
,          An  action  has  been  brought   "  for  keeping  doirs,  knowing  that    they  were 

do°s  hnd  ^^<^"stomed  to  worry  and  kill  sheep  and  lambs.     Proof  was  adduced   that  the 

attacked  dogs  had  in  more   than  one  instance  attacked  men  and  run  after  sheep  ;  but 

men  is  not  the    av^arment  in  the  declaration   was  not  borne  out  by  the  evidence  showing 

sufficient  ^jJ^f  ^hgy  haj  ever  bitten  or  worried    anv  sheei),    to    the   knowlcdee   of  the 

an  aver-  defendant.     A  verdict  had  been  found  for  the  plaintift*.     A   motion  was  now 

ment  in  a  made  for  a   new  trial.      Per  Cur.   If  the  declaration  had  been  framed  more 

declara-  generally,  and  alleged  that  these  doj^s  were  of  a   ferocious  nature,  and  unsafe 

tion  that  ^Q  ^^  |p£^  ^^  large,  the  evidence  might  have  been  sufticient  to  support  It.     But 

used  to  ^*  l^<5'"g  distinctly  averred  that  they  were  used  to  bite  sheep  and  lambs,  thai 

bile  and  allegation  itself  must  be  proved.     Now  it  does  not  appear  from  the  examination 

'^o^ry  of  the  witnesses  that  the  dogs  had  that  propensity,  unless  a  dog  accustomed  to 

'r^rSi^  1   attack  men  is  necessarily  accustomed  to  attack  sheep. — Rule  absolute.     See 
t  ^20  ]    1  sf^^f^,^  285. 

8.  Jenkins  v.  Turner.  M.  T.  1696.  C.  P.  1  Ld.  Raym.  109  ;  S.  C.  3  Salk. 

13;  S.  C.  2  Salk.  662. 
Id  an  ac«  Case  pro  eo  quod  the  defendant  scienter  retinuit  qucndum  aprvm  ad  mor-' 
tion  for  dendum  etpercutiendum  animatia  consvefum  qui  quid  cm  aper,  such  a  day  and 
boar  ac^us  P*^^®  i?crcw55£7  et  memordit  a  mare  of  the  plaintiff's,  of  which  bite  she  died, 
tomcd  to  Plea,  not  guilty,  and  a  verdict  for  the  defendant.  A  motion  was  made  in 
bite  anima  arrest  of  judgment,  on  the  ground  that  the  word  avimalia  is  too  general  and 
'h*'t*'f**  tJncertain.  Per  Cur.  The  question  is  how  the  plaintiff  in  this  case  ought  to 
\i^malia  '  ^^^^^  declared;  and  it  seems  that  he  ought  to  have  particularly  shown  what 
wassuffi-  mischief  the  boar  had  done  on  former  occasions;  and  for  want  of  that  upon 
cienily  demurrer,  it  would  have  been  ill.  But  now  the  question  is  if  this  declaration 
certain  jg  ^ot  aided  by  the  verdict,  it  being  objected  tliat  the  word  animatia  is  too 
diet.  '  uncertain,  and  that  the  defendant  could  not  know  what  evidence  he  must 
And  the  procure  to  defend  himself  at  the  trial ;  but  this  is  no  objection,  for  the 
Court  af-  defendant  knows  that  no  evidence  can  be  jsriven  of  any  mischief  done  by  ibe 
wUlTnfer^  l'^'^*"'  *^"*  *'^^*  of  which  ho  jjatli  had  notice.  And  as  to  the  uncertainty,"  the 
that  its  J"<^Ro  who  tried  the  cause  knew  well  that  this  would  not  be  actionable,  unless 
mischiev-  the  boar  had  been  used  to  kill  or  bite  horses,  sheep,  &:c. ;  consequently  if 
oua  pro-  that  had  not  been  proved,  be  would  not  have  permitted  the  jury  to  have  given 
were  pro-  ^  "^^^^[^^  ^^.^  ^^^  plaintiff.  For  this  reason  wo  will  iniend  that  such  facts 
ved  on  the  ^^^  ^^^'^^  ^n  evidence,  and  much  greater  uncertainties  and  defects  have  been 
teial.  aided  by  a  verdict.     It  was  then  contended  for  the  plaintiff,  and  these  cases 

were   cited;   T.  Jones,   125;    1   Sid.  233;    1  Lev.  341;   1  Keb.  781.  783. 
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792 ;  that  in  trover,  pro  catults  generally,  Anglice  whelps,  had  been 
adjudged  good  after  .verdict ;  3  Lev.  336,  And  in  the  same  court  indebitatus 
assumpsit  pro  materialibus  mure  was  good  after  verdict ;  and  as  to  the  case  of 
Bayntine  and  Sharpe,  1  Lutw.  1290.  objected  to  by  the  defendant's  counsel, 
the  Court  said  that  there  was  no  sciens^  and  for  that  the  defendant  was  not 
liable  to  the  action;  and  the  Court  could  not  intend  that  it  was  proved  at  the 
trial,  because  the  plaint  ill'  has  no  need  to  prove  more  than  is  in  his  declara- 
tion. But  in  this  case  there  is  animalia  in  the  declaration;  it  is  necessary 
for  the  plaintiff  to  prove  tiiat  the  boar  used  to  bite  some  animals  ;  and  then, 
after  verdict,  we  will  intend  that  they  were  such  animals  as  will  support  the 
action.  But  there  may  be  a  difference  between  a  boar  and  a  dog  ;  for  it  is 
the  nature  of  a  dog  to  kill  animals  which  ^re  fercB  natura,  as  hares,  cats,  dec. ; 
but  it  is  not  natural  to  boars  to  kill  any  thing  ;  and  therefore  in  the  case  of  a 
dog  there  mieht  have  been  a  question  whether  the  word  animalia  had   been    -  _ 

good  in  the  declaration,  because  it  might  have  been  intended  of  some   such    L  ^-^^  J 
animals  as  naturally    bite  and  kill.     But  since  a  boar  does  not  naturally  kill 
any,  it  shall  be  intended   as  before  is  said  ;    and  therefore  judgment  for  the 
plaintiff.     See  Cowp,  826;   Stra.  1264;  Dough  658. 

9.  BiNSTKAD  v.  Buck.  M.  T.  1766.  C.  P.  2  Bl.  Rep.  1117.  ' 
Trover  for  pointing  dog.       The  plaintiff  proved  the  animal  to  be  his  pro-  A  person 
perty,  and  that  it  was  found  at  the  defendant's   house  12  months  after  it  was  finding  & 
lost.      The  defendant  said  the  dog  strayed  there  casually,  and  demanded  205.  ^®®^j°fi»  * 
for  20  weeks'  keeping,  before  he  would  deliver  up  the  dog.    A  verdict  was  giv-  |j°^  for /ta 
en  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  whether  this    refusal  keep, 
amounted  to  a  conversion  of  the  dog;  but  the  counsel  for  the  defendant  de- 
clined arguing  the  question,  and  the  plaintiff  had  judgment.    See  Nickolsonv, 
Chapman.  2  //.  Bl.  254. 

II.  INJURIES  TO,  AND  REMEDY.* 
1.  TowNSEND  V.  Wathen.  H.  T.  1808.  K.  B.  9  East.  277. 
The  defendant  in  this  case  was  possessed  of  a  certain  wood  situate  near  the  ^^^  action 
premises  of  the  plaintiff,  and  wrongfully  intending,  &c.  to  destroy  plaintiff's  on  the 
dog,  had  placed  traps  in  and  about  the  wood,  and  near  to  certain  public  high-  case  lies 
ways  and  footways,  and  near  to  the  grounds  of  the  plaintiff,  and  had  placed  ^^n^!  j^" 
pieces  of  flesh  and  strong  smelling  things  in  and  about  the  said  traps,  and  had  jQto 
procured  to  be  trailed  round  about  the  traps  similar  attactive  scents,  and  con-  traps  set 
*tinued  the  same,  &c.     It  appeared  in  evidence  that  the  defendant  had  resi-  i°  the 
ded  at  his  house,  and  procured  the  traps  to  be  so  placed  there  previous  to  the  f^fenj^^^i 
plaintiff's  settling  in  the  neighbourhood,   and  that  this  was   continued  after-  dy  bail 
wards  to  the  prejudice  of  plaintiff's  dogs,  which  were  often  caught  in  the  traps,  placed 
some  of  the  traps  being  set  so  near  the  plaintiff's  house,  that  the  baiting  might  t**®""*- 
be  scented  by  his  dogs  which  were  kept  there  ;  and  there  was  also  evidence 
that  the  defendant  allowed  his  servant  Is.  for  every  dog  killed.     After  a  ver- 
dict for  the  plaintiff  a  rule  nisi  was  obtained  to  set  it  aside,  as  there  was  no 
evidence  of  any  malicious  intention  against  the  plaintiff's  dogs,    or  that  the 
traps  were  set  there  for  the  purpose  of  catching  dogs  in  general ;  and  that  this 
was  necessary  to  support  the  action;  as  the  traj)s  having  been  set  in  the  de- 
fendant's own  ground,  the  doirs  must  have  been  trespassing  at  the  time  they 
were  taken.      The  Court   at  liie  same  time  refused  a  rule  nisi  to  arrest  the 
Jiidgmcnr,  which  was  also  prayed.      Per  Cur.      It  is  true  that  the  traps  were 
set  in  the  defendant's  own  ground  ;  but  machines  of  this  dangerous  descrip- 

•  An  action  lios  for  an  injiirv  to  any  domestic  or  tame  animal;  1  Snund.'84.  n.  2.  3;  Hob* 
283;  Cro  Eliz.  125;  Cro.  Jac.'2u'.».  46*3:  3  T.  R.  37-8;  and  all  animaln  usually  marketable, 
as  parrots,  monke3's,  &c.;  and  in  wliicij  criso  it  is  not  necessary  to  show  in  the  pleadings 
that  they  have  been  reclaimed;  but  in  ilia  case  of  a  hawk,  pheasant,  hare,  rabbit,  fish,  or 
other  animals, /crtc  naturae,  and  nat  ori'iierally  merchandizable,  it  should  be  shown  in  the 
pleadings  that  the  same  were  roclaimotl  or  dead,  or  at  least  that  the  plaintiff  was  possea* 
sed  of  them.  So  it  lies  in  some  cases  for  taking  animals /ero!  naturoij  and  not  reclaimed, 
as  if  a  hare  or  rabbit  be  killed  on  the  land  of  another  he,  having  a  local  property  rationB 
soli  in  such  hare  or  rabbit,  may  support  trespaRs  for  taking  it,  though  the  wrong  doer  did 
not  enter  on  the  land.     Vide  post,  lit.  "  Game,"  and  «ree  Precedenta,  Pet.  Index,  119: 
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tioD  most  not  be'set  in  asitaation  to  invite  a  neighbour*^  dogs,  and  as  it  were 

r  ^92  1   ^^  compel  them  by  their  instinct  to  come  into  the  traps ;  and  the  traps  in  the 

A  plea  of  present  instance   being  proved  to  have  been  placed  so  near  to  the  plaintiflTs 

jufltifica-    courtyard,  where  his  dogs  were  kept,  they  might  even  scent  the  bait  without 

lion  ia       committing  any  trespass  on  defendant's  wood  this  rule  must  be  discharged. 

flTlmn         ^'*^^  ^^'''  "  ^'**^  ^'■"^*  ^'^  Spring  Guns.'' 

a**martiff^  2.  Wright  v.  Ramscot.  T.  T.  1666.  K.  B.  1  Saund.  84 ;  S.  C.  1  Sid.  336. 
dog,  mast  This  was  an  action  of  trespass  for  stabbing  a  mastiff  dog,  the  property  of 
the^defen^  the  plaintiff.  The  defendant  pleaded  that  the  plaintiff  permitted  hb  dog  to  go 
dant  coald  unmuzzled,  and  that  on  a  certain  day  the  dog  of  the  plaintiff  run  upon  a  dog 
not  other-  belonging  to  one  C.  B.  and  bit  the  said  dog;  and  that  he  the  said  defendant 
wise  sepa^  being  servant  to  the  said  C.  B.  did  kill  the  said  mastiff,  to  prevent  further 
rate  them;  njigchief.      On  demurrer  to  this  plea,  it  was  argued  that  it  was  untenable,  as 

oii°the'**rt  ^^^  P'®*  ^^^  ^^^  ^^^^  *^^^  *^®  defendant  could  not  part  or  take  off  the  mastiff 
of  def»d-  from  worrying  the  other  dog,  unless  he  killed  the  former.  The  Court,  ac- 
ant,  a         quiescing,  gave  judgment  for  plaintiff. 

game-  3   y^^^^  ^  Lord  Cawdor.  M.  T.  1809.  K.  B.  11  East.  568. 

which  jaa-  ^Y  statute  22  &  23  Car.  2.  c.  25.  lords  of  manor  may  appoint  gamekeepers 
tifies  kii-  who  may  take  and  seize  all  guns,  dogs,  dtc.to  kill  game  used  by  any  person  who 
ling  a  dog  by  that  act  is  prohibited  from  keeping  the  same.  A  plea  on  the  part  of  de- 
haresL^  fendant,  a  gamekeeper,  justifying  the  killing  of  a  dog  belonging  to  the  present 
must  aver  plaintiff  when  running  after  hares,  in  a  certain  manner,  in  order  to  preserve 
that  they  the  said  hares,  was  holden  bad  by  the  Court,  as  the  plea  did  not  aver  that  the 
could  not  ^Qg  belonged  to  an  unqualified  person,  or  that  it  was  encouraged  by  the  defen- 
haVe*^  been  ^^'^^  ^^  pursue  the  game,  nor  was  it  even  alleged  that  it  was  necessary  to  kiil 
saved,  and  the  dog  for  the  preservation  of  the  hares. 

that^the  4^  jy^^j,  v.  Sexton.  H.  T.  1789.  K.  B.  3  T.  R.  37. 

lomred^to  After  verdict  for  the  plaintiff  with  one  shilling  damages,  in  an  action  of  tres- 
an  unqaal-  pass  for  ill-using  a  dog,  the  judge  certified  the  damages  to  be  under  40s.  un- 
ified per-  der  the  43  Eliz.  c.  6.  a  rule  was  obtained  to  set  the  same  aside,  on  the  ground 
Th  St  t  *^^^  ^^^*  *^^  ^^^  "°^  ^PP^y  *"  trespass  vi  et  armis ;  but  Per  Cur.  We  are 
of  the  43  ^**  opinion  that  the  statute  extends  to  the  present  case ;  and  the  rule,  on  the 
Elii.  ex-  authority  of  Walker  v.  Smith,  1  Wils.  93.  must  be  discharged.  Vide  1  Hul'- 
tenda  to     lock  on  Costs,  25.  2d  edit, 

coiitsgiven  . 

in  an  ao-    ^fltl.     See  tit.   Year. 

tion  of  _  _ 

treapaaa     Stnti*  Hottt,  atlDf  W^auU.  Sec  tit.     Year,  Day,  and  Waste. 
for  bitiog  

a  dog.      mnnults^ 

[623]   I.     CONSTRUCTION  OF  GRANTS  OR  DEVISES  OF  ANNUL 

TY,  p.  624. 

II.  ON    WHAT   PROPERTY   AN   ANNUITY   MAY   BE    CHAR- 

GED,  p.  630. 

III.  OF  THE  MEMORIAL. 

(A)  In  what  cases,  and  wfthin  what  time,  to  be  enrolled,  p.  631. 

(B)  General  requisites  of,  p.  640. 

(C)  Particulars  to  be  stated  in, 

*  An  annaitv  is  thus  defined,  Co.  Litt.  1445.  n.  A  yearly  payment  of  a  certain  som  of 
money  granted  to  another  in  fee  for  life,  or  years,  charging  the  person  only  of  the  grantor, 
for  if  it  be  payable  out  of  lands,  it  is  properly  called  a  rent  charge ;  but  if  both  the  person 
and  the  estate  be  made  liable  (as  they  usually  are,)  then  it  ia  called  an  annuity  ;  hence 
the  distinction  is,  that  a  rent  charge  is  always  a  burden  upon,  and  issuing  out  of  lands ; 
but  an  annuity  is  a  yearly  sum  chargeable  upon  the  person  of  the  grantor  ;  annuities  and 
rent  charges  will,  however,  be  arranged  in  the  abridgement  on  as  one  and  the  same. 

An  annuity  may  be  granted  for  the  life  of  either  the  grantor  or  grantee,  or  for  the  lives 
of  any  other  persons,  or  for  a  term  of  years ;  and  is  generally  secured  either  by  a  bond 
and  warrant  of  attorney,  or  by  an  assignment  of  some  part  of  tlie  borrower's  personal 
property  ;  or  they  charged  apon  some  real  property,  in  which  be  has  only  a  life  interest ; 
consequently  can  seldom  procure  money,  but  by  selling  an  annuity  for  his  life.  These  in- 
terests commonly  arise  under  marriage  settlements,  wills,  or  such  like  provisional  instrU"- 
nents,  and  embrace  freehold,  copyhold,  and  leasehold  estates,  the  dividends  of  stock ,  or 
money  aruHug  from  any  other  fvnds. 
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1st.  With  reference  to  dercribino  the  parties  "and  their  re- 
sPEcTirE  interests. 
{a)  Names  of  the  parties,  p,  642,     {h)  Interest  of  the  parties,  p,  64S. 

2d.  With  reference  to  describtng  the  securities. 
(a)  Statement  of  the  grant  and  terms  of  the  annuity,  p,  648.  (b)  State* 
ment  of  the  power  of  distress  and  entry,  p.  648.  (c)  Statement  of  the  estate 
charged,  p.  649.  {dj  Statement  of  the  surrender  and  admittance  to  a  copy* 
hold,  p.  651.  (e)  Covenant  to  insure  the  premises,  p,  651  4"  658.  (f)  State* 
ment  of  a  fine,  p.  6^2,  (g)  Statement  of  a  bond,  p.  6b3.  (h)  Statement  of 
a  warrant  of  attorney,  p.  655.  (i)  Statement  of  a  judgment,  p,  657-  (k)  t  "^^  J 
Policy  of  insurance,  and  covenant  to  insure,  p.  658. 

3d.  With  reference  to  describing  the  consideration. 
(a)  General  rules,  p,  ^^0,  {b)  Describing  by  whom  paid,  p,  662.  (c)  Oe- 
scribing  to  whom  and  when  paid,  p.  663.  (d)  Mode  of  describing  bank  notes, 
p.  667.  {e)  Mode  of  describing  local  notes,  p.  667.  (f)  Mode  of  describe 
ing  banker^ s  checks,  p.  668.  (g)  Mode  of  describing  money,  p,  669.  (h) 
Mode  of  describing  a  pre-existing  debt,  p.  669.  (i)  Mode  of  describing  bills 
of  exchange  and  promissory  notes,  p.  670.  (k)  Mode  oj  describing  separate 
securities,  p,  670 

3d.  With  reference  to  the  date,  p.  671. 

4tli.  With  reference  to  describing  the  witness,  &-C.  p.  672. 

5th.  With  reference  to  pleading  defects  in  the  memorial,  p.  676. 

6th.  Defects  in  the  memorial  how  aided,  p.  678. 

IV.  ANNUITY,  WHEN  VOID,  OR  VACATED,  p.  678. 

V.  WHEN  PAROL  EVIDENCE  ADMITTED  TO  EXPLAIN,  OR 

VARY,  p.  690. 
YL  OF  RECOVERING   BACK    THE  CONSIDERATION    PAID 

BY  THE  GRANTEE,  p.  691. 
VIL  OF  THE  SUMMARY  JURISDICTION  OF  THE  COURTS  OF 

WESTMINSTER. 

(A)  General  rules,  p.  695. 

(B)  How  application  to  be  made,  p.  698. 

VIII.  OF  THE  REMEDY  FOR  THE  RECOVERY  OF  AR- 
REARS,  AND  PLEADINGS,  AND  EVIDENCE  CONNECT- 
ED  WITH. 

(A)  Form  of  action,  and  when  maitainable,  p.  699. 

B)  Pleadings  and  evidence  connected  with,  p.  701. 

C)  Judgment  and  execution,  p.  703. 

IX.  RIGHT  OF  PRINCIPAL  AND  SURETY,  p.  705. 

X.  REMEDIES  IN  CASES  OF  BANKRUPTCY  OR  INSOLVENCY. 

(A)  In  cases  of  bankruptcy,  p.  709. 

(B) insolvency,  p.  713. 

XL  INDICTMENT  FOR  TAKING  EXCESSIVE  BROKERAGE, 

p.  715. 
XIL  STAMP  DUTIES,  p.  7l6. 

L  CONSTRUCTION    OF  GRANTS    OR  DEVISES  OF  AN  AN- 

NUITY. 
1.  Basawen  and  Herle  v.  Cook.  M.  T.  1675.  C.  P.  1  Mod.  223;  S.  C.  2  ^^■°»"- 

Mod.  138.  ?°n?^' 

A  rent  charge  was  granted  to  the  plaintifTs  by  the  defendant  for  the  lifo  of  charge  bo 


assign  the  breach  in  not  paying  the  rent  to  themselves,  ad  opus  etusum  o(toB  ^^jj*" 
Mary.     The  defendant  demurs;   1st.  Because  the  words  in  which  the  breach  "Jf®  annoi- 


is  assigned  contain  a  negative  pregnant.   2dly.  Because  the  plaintiflf  does  not  |y  mw^*^ 
say  that  the  money  was  not  paid  to  Mary,  'vhich  would  have  satisfied  the  p«»|{*i^t  to 
Court.     3dly.  That  the  rent  charge  is  executed  to  Mary  by  the  statute  27.  »?** 
Hen.  8.  c.  10.  of  uses,  and  she  ought  to  have  distrained  for  it ;  thereupon 
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two  questions  were  made ;  1st.  Whether  this  remedy  by  action  of  covenant 

be  transferred  to  Mary  by  the  statute  27  Hen,  8.  c.  10.  of  uses  or  notl  2dly, 
If  not,  whether  the  covenant  were  discharged?  Per  Cur,  Wlien  a  statute 
transfers  an  estate,  it  transfers  together  with  it  such  remedies  only  as  by  law 
are  incident  to  that  estate,  and  not  collateral  ones.  As  the  covenant  is  not 
discharged,  judgment  for  plaintiff.  See  3  T.  II.  393;  9  Co.  61;  1  Vent. 
175;   12  Mod.  45. 

2.  Slater  v.  Carew.  T.  T.  1^73.  C.  P.  1  Mod.  187. 
An  annui-  ^^  action  of  debt  on  bond  the  condition  appeared  to  bo,  that  if  the  obligor, 
lytoaman  his  heirs,  executors,  &c.  do  yeaily  pay  to  T,  and  D.  his  wife,  during  their 
and  bis  ,  two  lives,  that  then,  &c. ;  the  husband  died.  Upon  the  question  being  raised 
^*^®  ?h '•  w^^f^®^  **^®  payment  should  continue  to  the  wife  or  longest  liver  of  them,  it 
two  livei'^  was  contended  that  the  interest  of  the  bond  is  in  the  obligee  ;  the  hu^band  and 
divests  '  wife  are  strangers,  and  therefore  the  payment  ceases  upon  the  death  of  either 
upon  the  of  them.  In  which  opinion  the  court  concurred.  See  Bradnel's  case,  5  Co. 
^•?k'**'S  9;  HilVscase,  1  Roll.  112;  Raym.  12G;  11  Mod.  108;  2  Ld.  Raym.  1119; 
them.  I  And.  151;   1  Brownl.  46. 

3.  AcHERLEV  V.  Verno.v.  E.  P.  1739.  C.  P.  Willes.  153;  S.  C.  Com.  Rep. 

513  ;  Forts.  ISS. 
A.  by  will  This  was  an  action  of  debt  in  which  a  verdict  was  found  for  the  plaintiff, 
pavearent  subject  to  the  opinion  of  the  court  on  the  following  case.  The  action  was 
cbarip  to  brought  by  the  plaintiff  as  administrator  of  liis  wife,  Elizabeth  Acherley,  dc- 
^'"  'hfe*^'  ceased,  and  was  founded  upon  the  statute  of  32  Hen.  8.  c.  37.  entitled,  an 
half  jearly  ^^^  ^^r  recovery  of  arrears  of  rent  by  the  grantees  of  tenants  in  fee-simple, 
andsaidhc  which  extends  to  the  administrator  of  tenants  for  life*  of  rents,  and  was  brought 
gave  ij.  ^oby  the  plaintiff  for  the  arrearof  an  annuity  of  200/.  due  to  his  wife,  which  had 
**•  J  "* ^  *i  been  devised  to  her  by  the  will  and  codicil  of  Thomas  Vernon.  The  case 
faction  of"  set  forth,  that  the  said  Thomas  Vernon,  by  his  will,  gave  unto  his  sister  Eli- 
all  claim  zabeth  Acherley,  then  the  wife  of  Roger  Acherley,  an  annuity  or  rent  charge 
she  might  Qf  200/.  a-vear,  to  be  paid  to  her  half-vearlv  out  of  the  rent  and  proAts  of 
fais  real  or  ^'^  ^^^  estate,  to  her  own  hands  for  her  separate  use,  exclusive  of  her  present 
nersooal  or  any  after-taking  husband  ;  and  in  case  she  shall  happen  to  survive  my  wife, 
estate, and  my  will  is,  that  the  200/.  per  annum  be  from  the  time  of  my  wife's  decease 
upon  con-  made  up  the  sum  of  400/.  per  annum  during  the  life  of  my  said  sister,  for  her 
that'she^  *®^®  *°^^  separate  use.  After  several  other  devises,  legacies,  and  annuities,  he 
released  gave  and  bequeathed  all  tlie  rest  and  residue  of  his  real  and  personal  estate, 
her  right  ail  his  debts,  legacies,  and  expenses  being  first  paid  and  satisfied,  unto  his  bro- 
and  claim  ih^r  Roger  Acherley,  and  four  other  trustees,  their  heirs,  executors,  and  ad- 
-  j*'^*^^^  ministrators,  upon  special  trust  and  consideration  in  them  reposed,  that  the 
tors  and  aanuity  and  annual  rents  before  devised  to  his  wife  and  sister,  the  other  per- 
trustees;  sons  therein  for  that  purpose  before  named^bein?  first  duly  paid  out  of  the 
r^tJi"**'  rents  issued  and  profits  of  his  real  estate  wliereof  he  should  die  possessed, 
I  y<,n„  whether  freehold  or  leasehold,  and  after  payni'^-nt  of  all  his  debis  and  loL'acies; 
withoat  the  said  Thomas  Vernon,  by  his  codicil,  nrificil  anvl  coiiliri.u'd  his  said  will, 
•xocutinf  except  in  the  alteration  therein  mentioned,  on  which  words  the  question  de- 
V*^  '*h  M  P®"^^  »  ^*^t  my  mind  and  will  is,  thai  what  I  h.ivo  so  triven  to  my  sister  be  by 
that  ihe  ^^^  accepted  in  lieu  and  satisficiion  of  till  she  m'^fht  d  lim  out  of  my  real  or 
husbandof  personal  estate,  and  upou  couvliiion  that  she  rolo;isc  all  ri^ht  and  title  there- 
the  sister    unto  unto  the  executors  and  trustees  in  my  will  named  ;  and  having  thus  pro- 

^Titled't    ^^^^^  ^^^  "^y  s*^^^***  I  devise,  &c. 

thearrears  Vernon  died  1720  ;  after  whose  deaih  the  said  Uocer  Acherley  and  Eliza- 
of  the  an-  beth  his  wile,  in  right  of  the  s  lid  Klizahcih,  were  seized  of  the  said  vearlv 
n«*tj.  rent  devised  to  the  said  Elizibeth  as  aforesaid,  in  theii  demesne  as  of  freehold, 
by  virtue  of  the  said  gift  and  devise,  and  the  defendant  entered  on  ihe  manor 
and  other  the  lands  charsreable,  and  wa'?,  and  e\er  since  had  been,  tenant  of 
the  demesne  thereof.  The  action  was  brouirht  tor  1,900/.  for  nine  years  and 
an  half  of  arrears  of  the  said  annuity  of  2(V>/.  due  in  February,  1731.  in  ilie 
life- time  of  the  said  Elizabeth  Acherley,  and  also  in  the  life- time  of  the  said 
Mary,  the  wife  of  Thomas  Vernon ;  ElJEabeih  died  in  1732,  and  she  never 
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tnade  release  unto  (he  trustees  of  executors,  and  the  testators  will  annexed.  The 
queistion  which  was  reserved  for  the  opinion  of  the  Court  js,  whether  the 
plaintifl^y  as  administrator  of  his  wife  Elizabeth,  is  entitled  to  recover  the  ar- 
rears of  this  annuity,  or  any  part  thereof,  his  wifv  Eiisiabeth  never  having  ex- 
ecuted any  release,  either  of  the  real  and  personal  estate  of  the  testator,  to  [  626^ 
the  executors  and  trustees,  according  to  the  condition  in  the  codicil. 

I'er  Cur,  The  point  to  be  decided  by  us  depends  upon  these  two  ques- 
tions; Ist.  Whether  it  be  a  condition  precedent  or  subsequent;  if  it  be  a  condi- 
tion precedent,  the  plaintiff  is  certainly  entitled  to  nothing,  because  nothing 
ever  vested  in  Elizabeth,  she  not  having  performed  the  condition?  ^d.  Sup* 
posing  it  to  be  a  condition  subsequent,  the  next  question  will  be,  whether  it 
ought  not  to  have  been  preferred  in  a  reasonable  time,  or  at  least  some  tima 
ID  the  life  of  Elizabeth?  In  respect  to  both  the  propositions,  we  are  to  con" 
aider  what  was  the  intent  of  the  testator;  and  in  the  next  place  what  con-  . 
atruclion  may  be  put  on  the  words  of  the  codicil,  according  to  the  rules  of  law 
and  justice;  and  we  are  of  opinion  that  the  intent  of  the  testator  is  plain  and 
clear,  that  his  sister  and  her  daughter  should  have  no  part  of  his  real  or  per- 
son al  estate  but  what  he  has  given  them  by  his  will  and  codicil;  that  they 
ahould  accept  of  that  as  a  full  provision  for  them,  and  in  full  lieu  and  satis- 
faction of  all  their  claims  and  demands  whatsoever,  either  out  of  his  real  or 
personal  astata;  and  this  being  his  plain  intent,  he  could  never  intend  that  his 
heirs,  for  whom  he  had  provided  in  the  manner  stated  in  the  will,  should  bQ  at 
liberty  to  dispute  the  devisee's  right  for  several  years  together,  and  also  insist 
on  payment  of  their  annuity ;  he  therefore  certainly  intended  an  immediate 
release,  or  at  least  that  his  sister  should  receive  no  part  of  the  annuity  until 
she  had  executed  a  release.  This  being  his  plain  intent,  we  will  in  the  next 
place  consider  whether  or  not  such  a  construction  can  be  put  upon  the  words 
of  the  codicil,  according  to  the  rules  of  law,  as  is  agreeable  to  the  intent  of 
the  devisor.  Now,  we  are  of  opinion  that  the  words  of  this  codicil  are  suffi- 
cient to  create  a  condition  precedent;  the  consequence  is,  that  the  plaintiff 
cannot  recover,  for  this  annuity  is  plainly  granted  in  consideration  of  the- 
release  being  given;  so  are  the  express  words  of  the  codicil.  Nor  has  the  de- 
visee, of  Vernon  any  remedy  to  obtain  such  release,  but  by  stopping  the  pay- 
ment of  the  annuity;  there  is  no  pretencci  to  say  in  (his  case  that  she  could  not 
perform  the  condition  before  the  time  of  the  payment  of  the  annuity,  for  the 
first  payment  was  not  to  be  until  six  months  after  the  testator's  death,  and  she 
might  as  well  release  her  right  in  six  months  as  at  any  future  period.  Besides^ 
the  particular  manner  of  penning  the  clause  aSbrds  another  very  strong  argu- 
ment that  this  was  intended  to  be  a  condition  precedent;  for  all  the  words  are 
in  the  present  tejise.  He  wills  that  the  annuity  be  accepted  in  lieu  and  satis-  I  ^^'^  ] 
faction,  and  upon  condition  that  she  release,  which  is  just  the  same  as  if  he 
had  said,  I  give  her  the  annuity,  she  releasing,*  which  expression  has  always 
been  hoJden  to  make  a  condition  precedent.  Having  disposed  of  the  first 
question,  the  second  arises.  Supposing  it  to  be  a  condition  subsequent,  we 
are  still  of  opinion  that  the  plaintiff  cannot  recover,  for  that  it  ought  to  be 
performed  in  reasonable  time;  and  we  are  inclined  to  think  that  it  ought  to  be 
performed  at  the  end  of  the  six  months,  when  the  first  payment  of  the  annu- 
ity became  due;  but  we  are  clearly  of  opinion  that  it  ought  to  be  performed 
before  it  became  impossible;  for  to  say  that  it  has  now  become  impossible  by 
the  act  of  God,  and  that  it  is  therefore  void  as  a  condition  subsequent,  is  a 
mere  fallacy/  If,  indeed,  it  had  been  directed  to  be  done  on  a  particular  day, 
and  she  had  died  before  that  day,  the  argument  would  have  had  great  weight; 
but  she  might  and  ought  to  have  performed  it  immediately,  if  she  insisted  upon 
having  her  annuity:  and  therefore  it  was  her  own  laches  that  it  was  not  done 
before,  of  which  she  shall  not  take  advantage;  to  say  that  she  had  her  whole 
life-time  to  perform  it,  it.is  most  absurd,  f^ir  then  she  might,  contrary  to  the 
express  direction  of  the  testator,  dispute  the  devisee's  right  to  the  estate  for 
many  years,  and  yet  all  along  enjoy  the  benefit  of  her  annuity.  It  has  been 
said  that  there  ought  to  have  been  a  request  on  the  other  pari  before  Mr. 
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Wherg.a  Acherley  was  obliged  to  execute  a  release;  but  we  tbink  not;  for  until  ■h#' 
bond  wM  demanded  the  annuify,  they  might  not  think  it  worth  their  icbile  to  dficnand  a 
condiiioned  ^jji^^^gg.  jj^  it  Vas  her  business  to  do  the  first  act,  in  order  to  entitle  berself 

tion  of  past  to  ^ne  annuity. 

eobabUm     4.  Jamks  and  wife  t.  Tali.ent,  executor,  T.  T.  1822,  K.  B.  5  B.  &  A. 

tion  fof  paj  889;  S.  C,  I  D.  Sf  R.  548. 

ment  efin       rpy^^  condition  of  a  bond  recited  a  past  illicit  cohabitation   between  A.  B. 

?n'"rh7oini*'"^*^®  obligor;  thai  they  had  had  two  children,  C.  D.   and  E.  F.;  and  thai, 

hf eu  of  ihu  ^vishing  to  put  an  end  to  such  connexion,  A.    B.   had  applied  to  the  obligor 

nioitier  and  to  make  a  suitable  provision  for  herself  and  children,   and  that,  to  efiectuate 

a  children,  this  purpose,  the  obligor  had  entered  into  the  present  bond,  conditioned  to 

to  be  appli  p^y  to  A   B.  during  the  joint  natural  lives  of  the  said  A.  B.  C.  D.  and  £.  F. 

•d  to  the     ^^  annuity  of  SOf.  to  be  applied  to  the  maintenance  and  education  of  the  chil- 

'anVeof  her^*"®"»  ^^  ^^^'  ®^  ^  ^'i  ^^  *"  ^^^^  ^^  *^®  death  of  the  children,  during  the 
I  528  I  natural  life  of  the  mother.  One  of  the  children  died.  The  question  now 
self  and  the  proposed  for  the  opinion  of  the  Court  was,' whether,  under  such  circum- 
children,  or  stances,  the  annuity  was  payable.  Per  Cur.  It  has  been  contended  by  the 
in  caite  of  counsel  in  argument,  that  the  words  "joint  natural  lives/^  used  in  the  bond, 
ibe  deaib    iq^qq  t^^  j^jnt  natural  lives  of  the  mother  and  both  the  childi'eD,  and  eannot 

^liJl^r^  be  construed  to  mean  the  joint-natural  lives   of  any  two  of  the  parties  men- 
en  iiaren,  t     j»  •  -i-jt  "ill.        »• 
iben  to  bertioned;  that  the  nrst  annuity,  specified  to  be  payable  during  the  continuance 

daring  her  of  the  three  joint  lives,  is  at  an  end;  and  tha(  the  second  annuity  is  not  pay- 
life;  and  able,  being  payable  only  on  the  determination  of  two  of  the  lives;  and  that, 
*'^®"  therefore,  as  one  only  of  the  children  has  died,  the  bond  cannot  be  now  put 
^^,?  *  "  in  force.     But  it  appears  to  us  to  have  been  the   clear  intention  of  the    obli- 

efiilaren  .  ,  >/  i«       i  •!  /•       «  »  •»  t 

brfd  died,  gorto  provide  a  maintenance  for  the  woman  as  well  as  for  her  two  children, 
the  Coart  Taking  into  our  consideration  the  whole  language  of  the  bond,  we  are  there- 
held  that  fore  of  opinion  that  they  are  not  distinct  annuities,  nor  given  on  cendition  of 
opon  the  joint  survivorship,  but  that  so  long  as  the  mother  only,  or  the  mother  and 
eoMiruc  gjjjjg,.  qC  (j|g  children  are  living,  the  present  defendant  is  liable  to  the  pay- 

tloD  of  ine  ^     ,  .  rn  It  •  t-rr-  X  ti    •" 

i„^irm„e„t^ment  of  the  annuity,      lo  construe  the  instrument  ditrerently  would  be  to 
ihe  Hnnaiiy  give  the  mother  an  interest  in  the  death  of  the  surviving  child,  as   until    that 
was  pa) a    event  the  annuity  would  not  be  payable.     Judgment  for  the  plaintiff, 
bla  at  all  a  e.   INloLYNEUx  v.  Scott,  T.  T.  1762,  K.  B.  I  Bl.  Rep.  376. 

vents  dur  Testator  bequeathed  an  annuity  to  W.  a  servant  of  his,  and  his  aaaigns, 
•f  ihe  nioih  ^^^^^S  ^*^  ^'^®i  which  he  charged  upon  lands,  with  a  power  of  distress.  And 
(,r.  then,  after  several  other  bequests,  he  gnve  him  all  his  wearing  apparel;  and 

A  devise  of  I  do  hereby  direct,  *'  that  the  srid  W.  shall  not  have  any   wages  for  his  ser- 

an-Hiwiuity  vice,  for  the  time  he  shall  .serve  my  son  or  my  wife,  afier  my  deaklh  by  reason 
for  life  wiih     -  -  -         J  -      ^J  >  J  J 

ar  direction 

thai  ihe  an  i    i         .     • 

naiiunt        out  their  consent;  and  they  insisted  that  this  unnuity  was  bequeallied  to  him 

nbali  re  on  condition  that  he  should  continue  in  their  service  without  wages.  But  the 
ceive  no-  Court  of  B.  R.  were  clearly  of  opinion  that  this  was  not  a  conditional  annuity, 
wagGs^afer  jj,g  clause  only  meaning  that,  as  long  as  the  servant  elected  to  remain,  he 
ior*»  death  ®^'^*''*^  "^^  ^^^^v*"'  ^^^  annuity  and  his  wages  too. 

doe«  nui  im  ^«  Barford,  adm'x.  ot  N.  P.  v.  SrucKEf,  E.  T.  1823,  C.  P.  1  Bing.  225. 
ply  a  coodi  Declaration  in  debt  l)y  plaintiff,  as  administratrix  of  N.  P.  It  appeared 
lion  that  that  J,  S.  deceased,  did,  in  his  will,  give  and  devise  to  A.  T.  and  T.  S.  cer- 
th«.Annai  i^\j^  messuages,  &c,  to  hold  the  same  unto  A.  T.  and  T.  S.  and  their  heirs, 
coniinoe  in  ^^  c*'ftain  uses;  one  V.  S.  and  l\J8  issf  e  being  the  first  tenant  for  life,  ana  in 
■ervice.  '^^^  male,  and  one  J.  B.  and  his  issue  being  the  second  tenant  for  life,  and  in 
An  nonaiij  tail  male,  and  the  remainder  over  being  to  the  use  of  the  said  N.  P.  and  his 
to  N.  P.  for  assign -<;  and  whereas  the  said  J.  S.  did  not,  in  and  by  his  said  will,  make 
%\  >eara,  ifany  further  provision  for  the  said  N.  P.;  and  in  consideration  of  the  great 
ihoa'd*cin'''^S*'^  and  esteem  which  the  said  J.  B.  and  V.  S.  have  for,  and  bear  towards, 
tinuedur  ^^^  ^**'^  ^  ^  they,  the  said  J.  B.  and  V.  S.  granted  him  an  annuity  of  500/. 
ing  ihai  P^^  annum,  for  the  term  of  !2l  years,  in  case  they  should  so  long  live;  and 
period         in  the  event  of  either  of  their  deaths  within  the  said  term^  then^  if  the   survi- 


of  the  annuity  hereinbefore  given  him."     The  annuitant  lived  with  the  testa- 
tor'kson  and  widow  but  a  short  time  after  his  death,  and  theft'  loft  them,  with- 
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*vor  fthoald  so  long  live,  and  be  in  the  actual  possession  of  all  the  said  t ettled  pofseMod  •f 
liereditaments,  and  in  case  of  his  death  within  that  time,  to  his  child   or  chil-  c«riain  es 
dren,  as  N.  P.  should  appoint;  and  in  default  of  such  appoinlment,  to  all  '^fJ.^^/^'Vhili' 
them  equallj ;  and  if  no  child,   then  to  the   widow  during   her  widowhood  ;jjgj.gag^ 
and  that  if,  on  tho  death  of  the  said  J.  B.  or  V.  S.  within  the  said  terni^  the  within  that 
BorviTor  of  them  shall  be  in  the  possession  of  the  said   manors,  ^c.  then  the  term,io  hi« 
said  annuity  should  be  paid  as  before  stipulated,  in  case  such  survivor  should  *^^|'^  °*' 
«o  long  live;  but  in  case  the  said  N.  P.  or  his  heirs  should,  at  any  time  during  S|*p*^'t"  ",j 
the  said  term,  come  into  possession  of  the  said  manor,  &c.  under  the   linfiita-^.   *j„p  ^ 
tion  in  the  will  of  the  said  J.  S.  expressed  or  otherwise,  by  operation  of  law,  in  default 
that  then  the  annuity  shoulct^  be  utterly  void,  and   then,   in   either  case,  tho    [  629  ] 
said  N.  P.  his  heirs,  executors,  or  administrator:*,   is  or   are  to  repay   to  the  of  appoint 
said  J.  B.  and  V.  S.  respectively,  &c.  all  sums  of  money  by  him,  the  said  N.  ™ent  lo  all 
P.  his  children^  or  wife,  received  for  or  on  account  of  the  said  annuity;  and  o' *[j®™  • 
that  for  the  consideration  aforesaid,  they,  the  said  J.  B.  and  V.  S.  did   there- jlP^^^j,",'^^^ 
by  severally  and  respectively  promise  the  said  N.  P.   his   executors  and  ad-ioibe  y,\^^ 
ministrators,  that  they,  the  said  J.  B.  and  V.  S.  should  and  would,  during  theow  daring 
said  term  of  21  years,  to  commence  as  aforesaid,  in  case  they  should  so  long  h«r  w  dow 
five,    weir    and    truly    pay    or*  cause    to    be  paid    to    the  said  N,  P.    &c.  ^><»<*^'  y* 
as   linaited    aforesaid,    one    annuity  or    dear  yearly   rent  or  sum  of  500/.  ^J*""""  i  . 
It   appeared   also,  that    N.    P.   died    within    the    term,   "and  hIso  his  only  f ^j  ^y  jj,e 
child    and    wife;    but    that,    nevertheless,    the    present    plaintiff,    lo  whom  death  of  N. 
administration   had   been  granted  of  the  effects  of  the  said  N.   P.    claim- P.  and  his 
^d  to  have  the  payments  of  the  annuity  continued  by  the  defendant.     De- ''•dow  with 
murrer  and  joinder.     Per  Cur,   It  has.  been  acknowledged  that  this  is  a  qiies-®?*  •V'^** 
tion  of  intention,  to  be  collected  from  the  general  purview  of  the  deed.     It  is  i^e  gnnoiiy 
also  conceded  that  there  is  no  particular  case  applicable  to  the  present.    Now  immediHie 
what  was  the  intention  of  the  grantor?     it  is  clear  that  he  was  influenced  by  ly  lermin 
motives  of  personal  kindness  towards  the  family  to  grant  them  a  provision  by  *t««« 
•way  of  annuity.     By  the  death  of  N.  P.  and  his  only  child,  and  subsequently 
by  the  death  of  his  widow,  all  the  •vents  contemplated  by  the  deed  have  hap- 
pened, and  on  which  this  annuity,  considering  it  as  a  provisiion  for  the  par- 
Hoular  family,  was  to  ternaiHate;  and -we  can  find  no  express  words  or  par* 
ticular  intention  carrying  this  annuity  beyond  them  personally  and  individual^ 
ly,  and  the  annuity  must  consequently  cease.     This  view   of  the   subject  is 
confirmed  hy  theelause  for  repayment  of   tho   sums    received   in  case  the 
graDtees  should  come  into  possession  of  the   property,  and  by  the  circum- 
stance of  there  being  no  insertion  of  the  usual  words  '*  executors  or   adanin- 
istrators,^' afler  rhe  words  "child  or  children.'"- — Judgment   for  the  defend- 
ants.    See  I    Roll.   Ab.   331;  2  Vernon.   35;  2  Wils.   75;  4  M.  (^  S.   126; 
IB.  &.B.  319. 

7.  Coverlet  v.  Buraell,  H.  T.  1821,  K.  B.  5  B.  4r.  A.  257.  Ad  annaiiy 

Per  Cur,     An  annuity  may  be  redeemable,   but  it  is  ^ot  necessarily  so;  is  noire 
and  it  is  not  redeemable  unless  there  be  a  special  provision  to  that  eflfect  in  deemable 
the  deed,  "'"^  *••*"• 

be  an  agree 

II.  ON  WHAT  PROPERtV  AN  AXXUITY  MAY  BE  CHARGED.  Zreffeci. 
I.  Barwiok  v.  Rbade,  E.  T.  1797,  C.  P.  I  H.  Bl.  €27.     S.  P.  Stuart  v.    |  636  1 

Tucker,  T.  T.  1776,  C.  P.  2  W.  Bl.  1137. 
To  secure  the  payment  of  an  annuity,  a  lieutenant  in  the   marines  had  as- The  pay  of 
aigned  his  full  pay  in  trust,  to  pay  over  the  residue  to  himself.     On  a  rule  to  *  mibtary 
ahpw  cause  why  the  deed  of  assignment  should  not  be  vacated,  the  Court  ^^^^j|J^'l" 
were  clearly  ot  opinion  that  it  was  contrary  to  the  policy  of  the  law,  and  de- 1,^  astfgn 
rogatory  to  the  honour  and   dignity  of  the  crown,   that   a  stipend  or  rewarded  as  the 
given  to  one  man  for  past  or  future  sorvices  should  be  transferred    to  another,  •tcurity  for 
who  perhaps  could  not  perform  them.     Sne  stal.  5  Sl  6  Ed.  6,  c.    IG.  s.   2    &.•«  annuity. 
3;  3    Lev.  289;  Willes,  571;  Salk.    468,-   Freem.    19;    3    Plow.   391;  (^a. 
Temp.  Talb    140;  2  B.  ^  B.  673.   678;  and  see   Lord    Kenyon's  judgment 
in  Mowys  v.  Leake,  8  T.  R.  414;  and  1  Gee.  4«  c.    119.  s.  38;  5   Geo«  4. 
c.  61.S.  17.  ' 
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Under  ihe  2.  Molts  v.  Leake  and  another,  M.-T.  n99,  K.  B.  8  T,  R.  41  !► 

13  Eliz.  c.       The  defendant  by  deed  granted  to  the  plaintiff  an  annuity  or  rent  charge, 

20.  anaoDii  jg^yj^g  a^j  payable  out  of  a  rectory,  vicarage,  and  glebe  lands;  and  for  bei- 

chanre'^by  a^^**  securing  the  same,  Leake,  by  deed,  bargained  and  sold  the  said  rectory, 

recior,chir  vicarage,  and  glebe  lands,  to  J.  M.  determinable  on   Leake's  death.     Upon 

ged  on  his  trust  to  permit  Leake  to  receive  the  rents,  &c.   until  the  annuity  should   be 

bepeficcis   arrear'Jl  days,  and  then  the  rents,  &c.  to  be  appropriated  to  the  payment  of 

void,  bni     ^Yie  annuity,  Leake  further  covenanted  to  pay  the  annuity,  and  by  the  same 

stance  docs  ^®*^*^  the  Other  defendant  covenanted  to  pay  on   Leake's  default.     Both  the 

not  vacare  defendants  executed  a    warrant    of  attorney,  authorising  J.  M.  to  enter  up 

m  personal  judgment.     On  a  rule  to  show  cause  why  Leake   should   not  be  dischnrged 

covenmit.    out  of  execution,  and  why  a  deed  charging  the   payment   of  the  same  upon 

benefices  with  cure  of  souls,  warrant  of  attorney,  and  judgment,  should  not 

be  vacated,  on  the  ground  that  the  grant  of  the  annuity  out  of  the   benefices 

with  cure  of  souls,  is  void,  as  wxll  by  the  common  and   canon  law  as  by  the 

statute  13  Eliz.  c.  20; — Fer  Cur.  \Ve  are  not  prepared  to  say  whether  the 

statute  13  Lliz.  c.  20.  does  or  docs  not  extend  to  this  case,  consequently   we 

shall  not  give  any  judicial  opinion  whether  or  not  this  deed  be  void  by  that 

act;  but   we  certainly   think  the    statute  contains  very  strong  expressions. 

2Vow  in  this  case  one  of  the  dofendants  executed  a  deed,  by  which  he  granted 

an  annuity  or  rent  charged  out  of  certain  benefices,  which  is  not  malum  in  se. 

There  is  nothing  illegal  in  such  a  transaction,  except  as  far  as  it  is  prohibited 

by  the  statute.     If,  indeed,  there  had  been  any  moral  turpitude   mixed  in  tt, 

we  would  have  followed  it  through  all  its  consequences;  but  a  deed  that  was 

intended  to  operate  one  way,  may  oper.ate  another  way,  ut   res  magis  valeat 

quam  pereat,  if  integrity  require  it.     Then  why  may  not  this  deed,  which 

was  intended  to  operate  as  a  rent  charge  upon  the  living,  have  effect  as  a 

personal  .security  against  the  grantor,  containing,  as  it  did,  a  covenant  to  pay 

the  annuity.     The  application  to  vacate  the  Securities  must  be  refused. 
I    631  1  ■ 

*■  J  II L  OF  THE  MEMORIAL.* 

A  re-grant  i'^)    ^^    what    cases  *AVD    within    what   TIMB   to   BE    ENROLLKD. 

ofthesame  1.  Hammond  v.  Foster,  E.  T,  1734,  K.  B.  5Ter.  Rep.  635. 

■nnaity  is        The  grantor  of  an  annuity  redeemed  it  under  a  clause  to  that  efiect  and 
sabsiaotial  received    the   deed    from   the  plaintiff's  attorney;  soon  afterwards,  haTing» 
t   *  "ct^n  ^^^*^^^"  ^o  borrow  another  sum  of  money,  he  applied  to  the  attorney  who 
and  mast  *  Previooily  to  thn  passing  of  tho  first  annaity  act,  great  fraDd  and  imposition  bad  beeo 

bo  momori  practiced  in  negotiating  the  sale  of  life  annniiie*,  which  it  seems  were  niQch  promotod  by 
ftlized.  'be  secrecy  with  which  snch  trnasactions  were  condacied.     With  a  view  of  chockiBg  tboso 

nefarioos  practices,  the  iegislatare  passed  the  17  Geo.  8.  c.  26.  entitled,  *'  An  act  for  re- 
gistering the  Grants  of  Life  Annaities,  and  for  the  better  protection  of  Infants  against  such 
Grants,'*  (S.  1.)  requires  that  a  memorial  of  every  deed,  bond,  inslrament,  or  other  assa- 
ranee,  whereby  an  annuity  or  rent  charge  shall,  from  and  after  the  passing  of  tbici  act,  bo 
granted  for  one  or  more  life  or  liveii,  or  for  any  term  of  years,  or  greater  estate  determina- 
ble on  one  or  moM  life  or  lives,  shall,  within  twenty  days  of  the  ezecation  of  neb  deed, 
bond,  Ac.,  t;e  enrolled  in  the  High  Coart  of  Chancery,  and  that  every  soch  memorial  shall 
contain  the  day  of  the  month,  and  the  year,  when  the  deed,  bond,  &c.  bears  date,  and  the 
name  of  all  the  parties,  and  for  whom  any  of  them  are  trustees,  and  of  all  the  witnpses, 
and  shaU  set  forth  the  annual  sum  or  sums  to  be  paid,  and  the  name  of  the  person  or  per- 
eons  for  whose  life  or  lives  the  annuity  is  granted,  and  the  consideration  or  consideracioas, 
of  granting  the  ssme,  otherwise  every  sacb  deed,  bond,  Blc  shall  be  nnll  and  void  to  all  in* 
terns  and  porposes. 

(S.  2.)  That  before  any  jodgmcnl  shall  be  entered  of  record,  npon  any  warrant  of  attorney 
for  recovering  or  secoring  the  payment  of  any  annaity  or  rent  charge,  that  hath  already  been 
granted  for  one  or  more  life  or  lives,  or  for  any  term  ef  years,  or  greater  estates  determina- 
ble upon  one  or  more  life  or  lives;  and  before  the  ezecation  shall  be  sued  ont,  or  action 
brought  on  any  such  judgment  already  entered,  or  on  any  deed,  bond,  &c.  already  ezecn- 
ted  for  the  purposes  aforesaid,  a  memorial  of  the  deed,  bond,  fcc.  shall  be  enrolled  in  the 
High  Court  of  Chancery;  and  in  ca^e  the  party  shall  neglect  to  enrol  the  same^  any  sach 
judgment  execoiion,  or  proc»f(!ing  in  thf  aciion  respectively,  shall  be  null  and  void. 
(S.  5.)  That  a  particular  roll  ^hill  be  kept  by  the  clerks  of  the  enrolments  in  Chan- 
eery,  and  that  every  mo.norial  <!iill  bo  enrolled  in  order  of  time,  as  it  shall  he  broaght  in, 
and  tho  day.  hour,  und  time,  o\  bringing  the  memorials  into  the  officer,  shall  be  specified 
on  the  roll.  The  insolTiciency  of  tho  preceding  act  to  remove  ofiectnally  the  minehiarf  it 
intended  ta  remedy,  and  the  ambigaiiy  or  ancertainty  of  osprcisioA  in  one  or  two  of  tb» 
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iDformed  him  that  he  had  not  returned  to  his  client  that  money,  and  that  he 

would  re-deliver  to  him  the  sum  on  receiving  back  the   deeds,   which   the 

defendant  assented  to,  and  received  the  amount  agreed  upon.     There  was  a 

memorial  of  the  first   transaction,  but  not  ot  the  second;  on  an  application  to 

set  aside  the  annuity.      Per   Cur.    This  is  substantially  a  new  transaction, 

and  there  ought  to  have  been  a  memorial  of  the  second  grant. — Rule  with-    [  632  ] 

drawn. 

2.     Garrood  v.  Saunders,  M.  T.  1795,  K.  B.  6  T.  R.  403.  I^  »»)«  ">• 

To  secure  an  annuity,  the  defendant  assi^^ned  a  lease,  and  gave  a  bond  and  ™*'^'^*  °^ 
warrant  of  attorney;  the  same  were  registered,  but  not  withm  the   time  pre- *""" ^J'^n* 
scribed  by  the  act;  afterwards  the  defendant,  for  a  valuable  consideration,  sold  ed  wiihio 
bis  interest  in  the  above  lease  to  R.  D.  and  absconded;  R.  D.  obtained  a  rule  the  time 
to  show  cause  why  these  documents  should  not  be  set  aside,  because  they  were  prescribed 
not  enrolled  within  thr  time  directed  by  the  annuity  act.     Per  Cur.    The  first  ^^  ib^\»tat 
section  of  the  annuity  act  clearly  renders  the  deed  inoperative. — But  the  rule  ^^i^ 
was  discharged  en  other  grounds. 

3.     Ex  PARTE  Pallon  AND  WiFE,  T.  T.  1793,  K.  B,  5  T.  R.283.  [  ^33  ) 

An  annuity  was  granted  on  the  6.*h  of  June,  and  a  proper  memorial  of  it  was  '^'^*  **^^' 

sections,  being  calcuUied  to  promote  liliffalion  anJ  disquisition,  the  legislature,  wfis  induced  ^^^.  ^*^™P* 
to  pass  the  Stat.  6J  Geo.  3.  c.  14J.- which  after  reciting  that  it  was  cxpodiwrit  that  tlie  ante-  *?    *^^?  ? 
cedent  stature  should  he  repealed,  and  other  provisions  suhstituled  in  lieu  thereof,  save  and'*^®  of  ine 
except  80  far  as  regirds  any  annuities,  or  rent  chargos,  wliich  huve  been  granted  before  iho    "^.  V^  , 
passing  of  the  present  net.     Sec.  2.  enacts-,  that  wiilpn  30  days  after  the  execution  of  every  ^hich  the 
deed,  bond,  instrument,  or  oiher  assurance,  whereby  any  annuity  or  rent  charge  shall,  from  ^®®"*  **"® 
aDd  after  the  passing  of  this  act  bo  granted  for  one  or  more  life  or  lives,   or  for  any  term  of*°*®^* 
years,  or  greater  Oidato  determinable  on  one  or  more  life  or  lives,  a  memorial  of  the  dftfe  of 
every  such  deed,  bond,  instrument,  or  othor  assurp.nce,  of  the  names  of  a!i  of  the  witnesses! 
thereto,  and  of  the  person  or  persons  for  whoso  life  or  lives  such  annuity  or  rent  charg»«ihaU 
be  granted,  and  of  the  person  or  persons  by  whom  the  same  is  to  be  beneHcially  receiv- 
ed; the  pecuniary  consideration  or  consideration*!  fur  granting  the  same,  and  the  annual  sum 
or  sums  to  bo  paid,  shall  be  enrolltid  in  the  Il'gh  Court  of  Chancery,  in  the  form  or  to  the 
effect  following,  with  such  alterations  therein  as  the  nature  of  any  particular  case  may  rea- 
sonably require: —      # 
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otherwise  every  such  deed,  bomK  in^'iiruiiiciit,  or  ot!:er  as«;i:ranoo,  j^liall  be  null  and  void,  ti 
all  intents  and  pu^p,)?«^^.  Sec.  3.  Provided  .ilways,  and  be  it  furilier  en.'icted,  that  if  any 
such  annuity  shall  be  grnnlod,  by,  or  to,  or  f<»r  the  benefit  cjf  any  compiny,  exceeding  in 
in  number  ten  persona,  which  company  shall  be  formed  for  the  purpose  of  granting  or  pur- 
chasing annuities,  it  shall  be  sufficient,  in  any  such  memorial,  to  describe  such  eompany  by 
t2i6  usual  firm  or  name  of  trade. 
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enrolled  od  the  26lh  of  the  same  month,  a  rule  was  obtained  to  show  cause 
why  the  security  and  warrant  of  attorney  should  not  be  set  aside,  on  the 
ground  that  the  memorial  was  not  registered  within  the  time  prescribed  bj 
the  act;  the  words  of  the  statute  being  that  the  inetrufnent  shall,  within  20 
days  of  .the  execution,  be  enrolled.     Sedper  Cur.  To  say  that  the  words  is 
the  17  Geo.  3.  c.  26.   mean  20  days  all  inclusive,   would  be  a  strained  inter- 
pretation of  the  act;  |he  clear  meaning  being  20  days  exclusive  of  the  day  of 
execution. 
.    4.  Crespigny  v.  Wittenoon  and  another,  T.  T.  1792,  K.  B.  4T.  R.  790. 
Ad  annuity      g   ^^^  q   -^  consideration  of  A.'s  relinquishing  his  business,  covenanted  to 
alien  of  re  p*y  him  the  annual  sum  of  400/,  during  his  life.     On  an  action  of  covenant 
linqQishing  being  brouight  for  non-payment  of  the  annuity,  it  was  pleaded  that  no  me- 
a  boainesi,  morial  had  been  enrolled,  pursuant  to  the  17  Geo.  3.    c.  26.      General  de- 
murrer.    Per  Cur.  It  is  manifest,  from  the  different  clauses  of  the  act,  that 
the  legislature  did  not  intend  that  there  should  be  any  memorial  of  an  annuity 
similar  to  the  grant  now  under  discussion.      The  sections  in  the  act  of  parlia- 
ment all  apply  to  money  consideratictis.      Here  either  the  annuity  was  abso- 
lutely void  because  not  granted  either  for  money  or  notes  (and  then  no  memo- 
rial of  it  could  be  made),  or  it  was  an  annuity^of  which  a  memorial  could  not 
be  enrolled  according  to  the  act.    But  it  is  too  much  to  say  that  the  annuity  is 
void  in  itself;  and  we  think  that   neither  the  spirit  nor   the  words  of  the  act 
require  that  a  memorial  of  such  an  annuity  should  be  enrolled. — ^Judgnnent  for 
the  plaintiff. 
Or  a  school  5.     HuTTON  v.  Lewis,  clerk,  and  others,  T.  T.  1794,  K.  B,  6  T.R.  639. 
noed  not  bo     The  master  of  an  academy  agreed  to  relinquish  his  situation,  house,  (umttara, 
.  wgitered.  ^^^^  fixtures,  for  the  value  of  the  goods,  ^c.  to  the  defendant,  who  agreed  to 
pay  to  the  plaintiff,  his  executors,  &c.  during  the  lives  of  the  plaintiff  and  his 
wife,  a  certain  sum  per  annum,  and  another  sum,  the  moiety  of  the  entrance 
money  paid  on  the  admission  of  every  scholar.      In  an  action  on  the  bond, 
judgment  was  suffered  by  default;  and  the  question  was  whether  the  annuilj 
should  not  have  been  registered.      Per  Cur.    We  are  of  opinion  that  this  aa- 
nuity  not  being  granted  in  consideration  of  money,  but  of  resigning  the  gran- 
r  634  1  ^^c'b  situation,  it  is  not  within  the  act  — Rule  refused. 
Biij  jf  A.  «.     Hudson  v.  Skinner,  H.  T.  1796,  K.  B.  €  T»  R,  696. 

entitled  to  C.  negotiated  with  the  plaintiff  for  an  annuity  secured  by  the  defendant  to 
diTidends  the  plaintiff  on  certain  dividends  of  bank  stock  in  trust  for  the  defendant  for 
on  stock,  life;  the  plaintiff  then  assigned  the  same  to  C.  in  consideration  of  160/.  On  a 
grant  an  an  ^yj^  being  obtained  to  set  aside  this  annuity,  it  was  objected  that  no  memorial 
bletiiereoat  ^*^  ^®®"  registered,  and  that  it, was  not  within  the  exception  in  the  8th  sect, 
to  B.  who    I'^th  Geo.  3.  which  provides  that  the  act  shall  not  extend  to  any  annuity  infor- 

-awigna  it  to  *  The  8th  aection  17  Geo.  8,  excepts  from  the  act  any  annuity  or  rent  charge,  gir«n  by 
C.  there  will  or  marriage  settlement,  or  for  the  advancement  of  a  child;  any  annuity  or  reatcharga 
roast  be  an  secnred  upon  landa  of  eqaal  or  greater  annaal  valae,  whereof  the  grantor  was  seiaed  in  fes 
actual  trans aimple,  or  fee  tail  in  poiseaiion,  at  the  time. of  the  gram,  or  secured  by  the  actoal  transfer 
fer  of  the  of  stock,  in  any  of  the  pablic  fands,  the  dividends  whereof  are  of  eqnal  or  greater  aonoal 
stock  from  valoe  than  the  said  annaity;  any  Toluntiyy  annuity  granted  wiihoot  regard  to  pe<;}iniAr]r 
B.  to  C.  to  nonaideration;  any  annaity  or  rent  charge  granted  by  any  body  corporate,  or  any  anthority 
bring  the  or  trast  executed  by  act  of  parliamoiit;  and  any  annuity  where  the  sum  to  be  paid  does  not 
transaction  exceed  10/.  annually,  unless  thfere  be  more  than  one  such  annuity  from  the  same  graslor 
within  the  tr  grantors,  to,  or  in  trust  for  the  same  person  or  persons. 

exception  .  The  lOih  section  53  Goo.  3.  contains  the  following  clause:  And  be  it  further  enacted, 
of  the  Stat  that  this  act  shall  not  extend  to  Scotland  or  Ireland,  nor  to  any  annuity  or  rent  charge  giv- 
ate.^  en  by  will,  or  by  marriage  settlement,  or  for  the  advancement  of  a  child,  nor  any  annsity 

or  rent  charge  secnred  upon  freehold  or  copyhold,  or  customary  lands  in  Great  Britain  or 
Ireland,  or  in  any  of  his  M^tjesty's  pos^ieasions  beyond  the  seas,  of  jeqnal  or  greater  annaal 
value  than  the  said  annuity,  over  any  othor  annaity,  and  the  interest  of  any  principal  sooi 
charged  or  secured  thereon,  of  which  the  granior  Ind  nolice  at  the  lime  of  ihe  grant,  where- 
of the  grantor  is  seised  in  fee  simple  or  fee  tail  in  po-isaaaion,  or  the  f«je  simple  whereof  lO 
possession  the  grantor  is  enabled  to  change  at  the  lime  of  the  grant,  or  Fccared  by  the  acla- 
al  transfer  of  stock  in  any  one  of  the  public  funds,  iho  dividends  whereof  are  of  eqaal  or 
gieater  annaal  value  than  the  said  annuity ,  nor  to  any  voloninry  annuity  or  rent  charge, 
granted  without  regard  to  pecuniary  consideraiion  or  money's  worth;  nor  to  any  annuity  or 
rent  charge  granted  by  any  body  corporate,  or  nnder  any  authority  or  trust  crealod  by  act 
of  parliament. 
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iecured  by  the  actual  transfer  pf  stock  in  any  .public  funds,  (he  dividends 
whereof  are  of  equal  or  greater  value  than  the  annuity.  The  Court  were 
decidedly  of  opinion  that  unless  there  had  been  an  actual  transfer  of  the  stock, 
a  memorial  was  requisite.  See  S.  P.  Hood  v.  Barlton,  2  Yes.  jun.  S9;  4 
Bro.  C.  C.  121.  • 

7.  Halsey  v.  Hales,  Bart,  and  another,  E.  T.  1797,  K.  B.  7  T.  R.   194. 

A.  and  B.  who  had  a  joint  power  of  appointment  of  the  fee,  granted  to  the  An  annnitjr 
(>laintiff  an  annuity  during  their  joint  lives,  and  the  life  of  the  survivor,  and  K'*****?  !"* 
as  a  security  gave  him  a  bond  and   warrant   of  attorney;  and  they   executed  0*!,^*,^°*° 
an  indenture,  by  which  they  granted  and  demised  both  moieties  of  the  estates  ^here' the 
_  to  J.  H.  for  93  years,  in  trust  for  the  plaintiff.     A  memorial  of  these  deeds  partici 
was  enrolled  within  the  time  limited;  but  a  rule  was  obtained  to  show  cause  have  the  dii 
why  they  should  not  beset  aside  upon  a  suggestion  of  some  defect  in  the  PJ'"^'®"  ?*V 
memorial.     Per  Cur,  It  is  incumbent  upon  us  to  decide  according  to  the  strict  •    ju^^'JI' 
letter  of  the  act  of  parliament,  which  does  not  extend  to  any  annuity  secured  cepiion  of 
by  lands  of  equal  or  greater  annual  value  whereof  the  grantor  is  seised  in  fee  the  annaity 
simple  or  (ee  tail.     iNow  had  not  the  grantor  such  an  estate?     Was  not  the  act.       / 
conveyance  which  they  executed  competent  to  charge  the  real  estate?     This 
case,  therefore,  clearly  comes  within  the  fair  meaning  of  the  exception  in  the 
Act  of  parliament. — Rule  discharged.  [  635  ] 

8.  Dixon  t.  Birtch  and  Tyte,  E.T.  1894,  C.  P.  2  H.  Bl.  307.      * 

The  defendant  granted  an  annuity  to  the  plaintiff,  who  afterwards  assigned  A  memori 

it  to  one  C.     On  an  objection  beinff  taken  thai  there  was  no  memorial  of  the  **  ®"^*  •" 
^    .  J.I  °  •   I     /•  .i_  •    ■      I    •    J      1  J  rolled  need 

assignment,  it  appeared  there -was  a  memorial  of  the  ongmal  indenture,  ^najj^jj,  ^^^ 

Per  Cur..    As  the  object  of  the  statute  was  to  protect  the  grantor,  Tl  is  unne-  aigament 

cessary  to  enrol  the  assignment.     See   Bronilev  v.  Grcathead,  Hunt.  188;  4  be  enrolled 

Bro.  C.  C.  297 .  '  «g>in. 

9.  Ex  PARTE  Mitchell,  clerk,  H.  T,  ISC'?,  K.  B.  2  East,  137. 

Per  Cur.  By  the  8th  section  of  the  statute  17  Geo.  3.  c.  26.  any  annuity  se- Whore  an 
cured   upon   lands  of  equal  or  greater  annual  value    whereof  the  grantor  is  annuity  it 
seised  in  fee  simple  or  fee  fail  in  possession  at  the   time  of  the  grant,  is  ex-'®*^°'®!*  *'*' 
empted  from  the  operation  of  that  aci.     It  has  been,  however,  urged  that  the  of  j™"  ^^ 
present  annuity  should  be  memorialized,  as  it  is  also  secured  upon  leasehold  nual  ¥*lae  ■ 
property.     But  the  objection  is  groundless;  (ho  object  of  the  framers  of  the  as  well  as 
statute  was  to  guard  again'^t  fraud  in  cases  where  the  grantor  might  be  neces- onleasehold 
0itous,  and  thereby  induced  to  become  a  party  to  an  improvident  bargain,  property,  ii 
And   if  the  legislature  thought  that  thoy  might  with  safety  except  out  of  the  °®®°  "o*J** 
general  rule  certain  cases  where  the  annuity  was  charged  upon  freehold  lands,  njfteiy  ba 
under  the  impression  that  such  individuals   were  able  to  enter  into  fair  con- cause  the 
tracts,  there  cannot,  in  construing  the  act,  be  J:ny  reason  to  require  such  annu- leasehold  is 
ity  to  be  enrolled,  merely  because  it  is  (besides  being  secured  upon  freehold  influd®^ 
property  of  adequate  value)  charged  upon  the  additional  security  of  leasehold  JJ'*''?j® . 
propa-iy.  thVsame*" 

10.   O'Callaoan,  executor  of  Stopford,  v.  Sir  John  Inoleby,  M.  T.  1807,  joed. 

K.  B.  9  East,  135. 

It  appeared  that  the  present  defendant  had  conveyed  to  certain  parties,  Where 
estates  in  Yorkshire,  of  which  he  was  tenant  for  life,  to  hold  to  those  parties,^'"*  deeds 
their  executors,  administrators,  and  assigns,  for  99  years,  if  the  present  de- J* j'^^"®.*^ 
fendant  should  so  long  live;  upon  trust  to  raise  such  sums  of  money  fiS  they  ,„oney  ^y 
fibould  be  able,  by  granting  annuities  for  the  life  nf  the  defendant  not  exceed- the  grant  of 
ing  !2500/.  per  ann.  It  also  appeared  that  the  defendant  and  the  other  parties  anna  hies, 
executed  a  deed,  granting  an  annuity  to  the  testator  of  the   present  plaintiff,  *°^*^**' 
reciting  the  former  conveyance  in  trust.     This  action  was  brought  to  recover^     ?"'' 
certain  arrears  of  the  annuity.     It  was  objected  by  the  defendant  that  although  ^„  «aBt 
a  memorial  of  tho  deed  granting  the  annuity  had  been  enrolled   in  pursuance  ed  by  a 
of  the  Stat.  17  Geo.  3.  c.  26,  the   annuity  was   null    and  void  for  want  of  a  deed  reci 
memorial  ot  the  deed  of  trust,  upon  the  security  of  which  the  m^mey  had  been  '*°X  'he  pri 
advanced,  and  the  annuity  accepted.     Per  Cur.     It   is  not  n'xessary  to  en-**'  convey 
rol  a  memorial  of  the  trust  deerf.     The  words  used  in  the  sty.tute  17  Geo.  3.  tnwteMihe 
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•  Coart  held  c.  26.  are  "deed,  instrument,  or  assurance,  whereby  any  annuity  iagratited." 
ii  onnecM  "phis  conveyance  in  trust  is  not,  however  a  deed  whereby  an  annuity  isgrant- 
rol  a  memo^^*  ^^  ^^^  ®°'^  '^®  effect  of  conveying  the  estates  to  certain  parties,  who 
rial  of  the  afterwards  grant  the  annuity  to  the  plaintiff.  The  act  only  requires  the  ea- 
trut  deed,  rolmcnt  of  such  deeds  as  form  the  grant  or  assurance  of  the  particular  annui- 
ty, and  not  of  such  as  constitute  the  title  of  the  grantor. 
[  636  I  !1.  He!yder80n  and  another  v.  the  Countess  op  Glencairn,  H.T.  1810, 
An  BBnoilj  C.  P.  2  Taunt.  235. 

bond  asiign      ^  y^]^  ^isi  had   been  obiained  to  set  aside  the  judgment  arid  cxecutioo 
cd  M  iecun  ^jjj^j^  ^^^  been  :>btahed  and  issued  in  an  action  for  the  payment  of  aaan- 
er  of  le»a     Duity,  and  to  restore  the  money  levied,  &c.     The  grounds  of  obtaining  the 
amoant       ru'e  were  these:  It  appeared  that  by  a  bond,  dated  1781,  A.   B.  had  become 
need  not  be  bound  to  pay  to  the  defendant  an  annuity  of  300/.;  that  the  defendant  bad  in 
regiaiercd.   1803  granted  an  annuity  of  100/.  to  the  plaintiffs,  and  as  a  collateral  secaritj 
had  assigned  A.  B.*s  bond.     It  also  appeared  that  the  original  memorial  of 
A.  B.'s  bond  contained  no  statement  of  its  being  obligatory  on  his  heirs,  ex- 
■»  ecutors,  &.C.  for  the  payment  of  the  annuity  of  300/.;  and  that  the  plainliff'i 

memorial  was  framed  upon  similar  defective  principles.  Per  Cur.  The  de- 
fective description  of  this  memorial  on  the  part  of  the  plaintiff  cannot  affect 
The  memo  the  defendant's  liability.  It  was  unnecessary  to  have  enrolled  A.  B.'satall. 
rial  of  ihe  j(  ^y^g  ^q  assurance  of  the  annuity.  It  only  assured  the  property  on  which 
cpred  npon  *^®  annuity  wjis  subsequently  raised.  Besides,  the  registration  is  directed  bj 
mortgage  ^^^  s^at.  17  Geo.  3.  c.  26.  to  be  within  20  days.*  Now  how  could  the  plaintiff, 
landa  ill  fee  taking  aa  annuity  in  1803,  enrol  a  bond  given  in  1781,  within  20  days  after 
of  greater    its  execution  ?     The  memorial  being  unnecessary,  a  defective  memorial  will 

aaoal  valne  not  hurt,  and  the  rule  must  be  therefore  discharged.     See  9  East,  135;  10  ii 
tbsn  ihe  m  J03.    j|  ;j    ^^^ 

mortgage!**  ^2-  'Amhurst  v.  Sky.vner,  E.  T.  1810,  K.  B.  12  East,  26a  S.  P.  Cummiicc 
and  the  an  v.  Twtsden,  K.  B.  I '2  East,  272.  n.  a. 

naiiy,  need  In  replevin  it  appeared  the  plaintiff  had  granted  an  annuity  to  the  defendant, 
not  be  en  secured  upon  lands  which  the  plaintiff  had  long  before  the  grant  of  the  annui- 
T  17G  s  '^  held  in  fee  simple,  but  had  conveyed  by  way  of  mortgat^e,  subject  to  a  pro- 
c  26  the  ^*^®  ^^  redemption.  No  memorial  had  been  enrolled.  The  lands  were  at 
cxcepiion  ^^^  time  of  the  grant  of  greater  annual  value  than  the  annuity  and  the  inter- 
of  iljc  8ih  est  payable  on  the  mortgage.  It  also  appeared  that  the  plaintiff  was,  M  ^^® 
section  in  time  of  the  grant,  in  actual  possession  of  a  part  of  the  premises  of  greater 
clnding  e  annual  value  than  the  annuity.  The  quc-^tion  now  agitated  was  whether  a 
^''J,\*^^®,"  memorial  was  requisite  under  the  stat.  17  Geo.  3.  c.  26.  §8.  Per  Cvr. 
gal  estates.  There  is  no  difference  between  legal  and  equitable  estates  in  the  construction 
[  537  1  of  the  8th  clause  of  the  annuity  act,  and  '  we  arc  bound  by  former  decision. 
The  Court  See  2  Dro.  Ch.  Ca.  203;  7  T.  R.  194. 

finding  the      13.  Garrick  v.  Williams  and  others,  E.  T.  1811,  C.  P.  3  Taunt.  ^. 
memorial         This  was  a  motion  to  set  aside  a  warrant  of  attorney  and  Judgment  gi^en 
of  an  annoi  ^^^  securing  an  annuity,  for  want  of  a  memoriar  being  enrolled  in  due  time.  It 

tv  correct  •■/*4 

whenprodo  appeared  that  when  a  copy  of  the  record  of  the  memorial  was  applied  lor  at 
ced  before  the  4nroIment  office  (and  upon  which  this  motion,  supported  by  affidavit,  was 
ihcm.  *viil  founded.)  it  did  not  contain  certain  formalities  necessary  to  be  observed  to 
pot  hUow  constitute  a  due  compliance  with,  the  annuity  act.  But  upon  a  subsequent  it.* 
evidence  lOgpedioti  of  the  roll,  it  appeared  that  it  had  been  altered,  and  these  omissions 
to  prove  rectified.  These  detects  had  subsisted  tor  more  ihan  four  years  after  the  ex- 
that  it  had  ^cution  of  the  deeds  and  other  instruments.  Per  Cur.  The  stat.  of  17 
been  incor  Geo.  3.  c.  26.  requires  limt  the  memorials  shall  be  enrolled  in  order  of  liflJO 
recily  enrol  as  the  »anie  shall  be  brourjht  into  the  office.  If  the  act  of  parliament  requires 
led  fer  a  ^^at  the  enrolment  shall  be  made  and  completed  within  twenty  days,  and  never 
h  d^'b  "a  to  be  altered,  it  requires  an  impossibility;  for  supposing  that  to  be  the  con- 
tome  years  ^^''"^^**^"  ^*^  ^'^^  Statute,  an  annuitant  who  miglil  happen  to  carry  his  memorial 
afterwards  on  the  20th  dny,  and  find  only  one  clerk  in  the  office,  who  had  500  previous 
corrected.  '•  The  period  of'fenrolracnt  vvas  enlarged  to  30  days  by  the  last  annsiiy  act,  68  Gee.  •• 
c.  141,  Vide  an!e,  0^1. 
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tnemorials  then  to  be  enrolled,  would  be  deprived  of  his  annuity.     Ab  the  re-  ^ot  the 
cord  is  now  correct,  we  must  therefore  rest  satisfied,  and  receive  no  evidence  F*^°^ '?'*'* 
of  any  allegation  to  show  that  the  date  is  incorrect.     Whenever  the  alteration  co^dp^i  of 
in  the  enrolment  took  place,  it  has  relation  back  to  the   time  of  leaving  the  the  officer 
memoria]  in  the  office. — Rule  discharged.     See  4  Rep.  71;  Owen,  132;  loftheea 
L>eon.  58'2.  rolment  of 

14.  Garrick  v.  Williams  and  others,  E.  T.  1811,  C.  P.  3  Taunt.  540.  ^tngtheln 
It  appeared  that  the  officer  of  the  enrolment  office  had  altered  the  memorial  rolment  of 
of  the  annuity  mentioned  in  the  preceding  case,  so  as  to  rectify  certain  orais-the  annaity 
sions,  four  years  afier  the  deeds  and  other  instruments  for  the  securing  that  without  the 
annuity  had  been  executed.  Per  Cur.  The  conduct  of  the  officer  in  altehng  »«nction  of 
the  enrolment  without  the  consent  of  the  Court  of  Chancery  is  highly  '^^pre- {^JJj^^^"^ 
hensible.  Semi.Thkt 

15.  Bradford  V.  Burland  and  another,  T.  T.  1811,  K.  B.  14East,544-o-G.a  fine  ievi 

Semb^  that  if  a  fine  be  levied  upon  certuin  lands  as  a  security  for  the  pay-®J^  before  ^ 
ment  of  an  annuity  at  the  time  of  enrolling  the  memorial,  it  becomes  a  "^a^C'ii^of'a^an* 
ritil  security,  within  the  words  of  the  stat.  17  Geo.  3.  c.  26.  '*the  deed,  bond,  „ai|„  •„  ^q 
instrument,  or  other  assurance,"  and  must  be  memorialized.      See  4  T.  R.  roiled  rhnat 
824;  SBro.  Ch.  Cas   598;  and  post.  be  memeri 

16.     Booth  v.  Druce,  H.  T.  1812,  C.  P.  4  Taunt.  252.  ^^^^  ^ 

A  proviso  for  redemption  of  an  annuity  had  been  memorialized.    It  appear- greeinent 
ed,  however,  that  afler  the  different  deeds  had  been  executed,  and  the  memo- te  allow  the 
rial  of  the  transaction  had  been  enrolle^,  the  plaintiff  had  signed  an  agreement  granior  to 
as  follows:  "I  who  have  this  day  purchased  an  annuity  of  69/.    for  500/.   re-  "'©^••n*  •« 
deemable  for  600/.  at  one  month's  notice,  hereby  agree  that  it  may  be  redeem- ""''^  j"«. 
ed  by  instalments  of  100/.  at  a  time."     This  agreement  was  not  enrolled,  and  ^^^  ^^^^ 
it  was  now  moved  to  set  aside  the  warrant  of  attorney  given  to  secure  the  the  ort 
annuity  on  account  of  such  defect.     Per  Cur,  The  application   is  untenable,  ginal  con 
The  original  transaction  was  at  an  end,  and  choate.     This  subsequent  agree- ^"""c' enter 
ment  need  not  therefore  be  memorialized.      The  cases  vvWich  have  required*"  ''JJ**    , 
any  agreement  entered  into  after  the  completion  of  the  purchase  of  the  annui-  V  g«o*"| 
ty  to  be  enrolled,  have  been  decided  upon  the  fact  of  its  having  been  found  to^-^j^ji      J^ 
form  a  component  part  of  the  original  transaction. — Rule  discharged.  ef  the  an 

17.     Ex  PARTE  Caroline  Mackenzie,  E.  T.  1812,  C.  P.  4  Taunt.  32.3.     n«iiy  ao'* 
For  further  securing  an  annuity  the  grantor  Mackenzie  was  required  to  •;»'ol™*»* 
make  her  will,  and  to  make  an  affidavit  that  she  would  never  revoke  it.    The  moiial 
parties  at\erwards  went,  with  the  affidavit  prepared,  to  a  magistrate  in  order  need  not  be 
to  swear  it,     The  magistrate  reprobated  the  transaction,  and  refused  to  let  the  memeruili 
grantor  swear  it.     The  grantor,  however,  retained  the  will  in  his  possession,  zed. 
The  memoria],  when  enrolled,  did   not   notice  the  will.      Per  Cur,    A  will  ^•'^  ^"'^^®' 
Was  a  very  improper  security  to  guarantee  the  payment  of  the  annuity.      It"^;;;"^^; 
might  have  been  revoked,  by  the  grantor  at  any  time.      As   long,  however,  glamor  was 
as  it  remain  unrevoked,  it  was  an  additional   security,  and  should  have  been  reqvired  to 
memorialized.     This  is  a  case  of  an  uncommon  description;  and  if  the  attor-malie  her 
ney  of  the  grantor  were  alive,  he  ought  to  pay  all  the  costs,  and  indemnify  the  ^'''"'JJ^ 
annuitant,  on  account  of  his  misconduct,  against  all  the  loss  she  has  sustained  ffj^at^^e 
in  consequence  of  it.  ^-,11  „o|  ^^ 

18.       SaNDILANDS  and  others,  EXECtTTORS  OF  Hf»WDEN,  V.  MaRSFI,    T.  T.      voke  it. 

1814,  K.  B.  2  B.  &  A.  67.3.  A  magia 

The  defendant  was  navy  agent  to  the  plaintiff.     A  letter  was  written  by  the  ^"J®  [*[J|^^ 
defendant's  partner  in  the  following  terms:  *'  I  have  an  advantageous  modeof^^^i^f  Ip 
employing  your  profits  in  the  stocks  by  annuity,  secured  on  property,  the  re-bot  the 
ceipts  of  which  will  be  guaranteed  by  our  house,  for  which  we  should  expect  grantor, 
a  commission  of  5  percent."  ^c.     The  annuity  was  purcha<^ed;  and   after  ^Jf"*"  1^*"^* 
having  been  paid  for  about  two  years,  became  in  arrear.      It  was  contended,  |J**^j^** 
on  the  part  of  the  defendant,  that  this  guarantee  wa<«  a  security  which  ought  to  j^^j  retain 
have  been  carolled  under  the  provisions  of  the  annuity  act.      Per  Cur,    The  ed  it  bot 
VOL.  I.  56  didaotoie 
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morialize,  sfatoCe  intends  that  every  seciiritj  given  by  the  grantor,  or  on  his  behalf,  auf 
ii  was  htl4  Cqj.  which  the  money  received  by  him  is  the  considenition,  must  be  memoritU- 
rt-"'!  '  w*"  ^^^'  ^^*^^  provisions  were  intended  for  the  benefit  of  the  grantor  only,  ia 
vbii.  order  to  show  the  extent  of  his  responsibility.     But  the  consideration  for  this 

Wtnsrtt  a  premise  is  wholly  distinct  from  that  given  for  the  annuity.  Besides,  the 
pkrty  flti  guarantee  was  given,  not  at  the  instance  of  the  grantor,  but  of  the  grantee, 
ednneetecf'  J^  Joes  not  appear  that  the  grantor  had  any  knowledge  of  it.  The  present 
^'  I  .  undertaking  ia  not  at  all  identified  with  the  grantor,  but  wholly  unconnected 
for »  «9pa  ^^^^^  ^^^  interest.  There  is  therefore  no  necessity  that  tiiere  sboukl  be  aa 
rale  conaid  enrolment. 

eraiiengoar  19.     Keats  v.  Hick,  E.  T.  IS^\,  K.  B.  5  Moore,  629. 

anieed  the  An  annuity  had  been  granted  by  one  A.  B.  to  the  present  plaintifT,  in  con- 
pa^fnwni  ofgideration  of  the  natural  love  and  aflection  which  he  had  for  the  plaintilT,  bis 
i"waTbaid"*^^*^^''*  ^^^  ^^^  ^^®  purpose  of  making  some  provisions  for  her  support  aa4 
not  an  anna '^^int^'^^i^ce.  An  action  of  debt  on  the  annuity  bond  was  brought  agaiast 
ranee  lo  be  the  defendant,  as  surety;  who  pleaded  that  he  was  not  liable,  as  the  plaioliiT 
enrolled  on  bad  carried  on  a  certain  trade,  and  sold  such  trade  at  the  request  of  her  eon, 
2?r^''ff  and  that  the  money  arising  therefrom,  together  with  certain  other  money  she 
ct  2§'  possessed,  was  advanced  to  her  son  to  place  him  in  business,  and  that  in  coa- 
aideration  thereof  the  present  annuity  was  granted,  and  that  no  memorial  was 
enrolled,- according  to  the  statute  17  Geo.  3\  c.  ^26.  thereby  vacating  the  an- 
[639  1  '^"'^y*  Heplicalion,  traversing  the  fact  of  such  being  the  consideration  of  tbe 
Where  the  annuity  The  plea  w«s  supported  by  an  affidavit  of  the  plaintiff,  upon  vbich 
coaaidera  the  Court  of  King's  Bench  had  been  lately  moved  against  the  defendant's  so- 
tion  ofan  liciior,  to  deliver  up  the  bond  in  question,  stating  the  facts,  similar  to  what 
iiMiQi< V  waa  ^vere  disctosea  in  the  plea.  It  having  been  left  to  the  jury  to  say  whether 
'h***f  ^**of  ^^®  consideration  was  purely  pecuniary,  and  therefore  rendering  a  iTicraon'al 
ih^  5,,„j  ,^  necessary,  a  verdict  had  been  found  for  the  defendant  with  liberty  for  the 
be  love  and  plainiilT  to  move  to  enter  up  judgment  notwithstanding,  whFch  was  now  done 
natoral  af  on  the  ground  that  as  the  consideration  of  the  annuity  was  the  plaintiff's  re- 
feoiion  to    signing  her' business  to  her  son,  it  was  not  necessary  that  the  memorial  should 

,  *'^*"u     ^^  enndled:  and  that  as  tha  money  stated  to  be  arising  therefrom,  was  indefi- 
or  a  moiner    •  j  .   •      •.  ^         *^       •  ■  j       .•  •  •  •      t  •     ^e 

and  it  ap     '^'^^  ^^^  uncertain,  it  was  not  a  pecuniary  consideration  witnm  the  roeaaiogot 

peared  ahe  ^^®  *<*'^*  -^^'^  ^U'**  The  consideration  for  which  this  annuity  was  granted  vftS, 
hadaold  in  point  of  fact,  not  only  the  relinquishment  of  the  plaintifT^s  trade  for  the 
her  trade  natural  love  and  affection  she  might  bear  to  her  »on,  hut  also  an  advancement 
Md  applied  „f  whatever  mtmey  she  possessed  at  the  time  of  the  annuity  being  granted". 
lo  place*^  '^^^  subslairce  of  the  transactions  between  the  parties,  however,  was  clearly 
oat  her  eon  ^^® ''^^i^l'^'ing^^''  trade  in  favour  of  her  son;  and  ahhough  there  was  an  ad- 
in  haaineM,  vance  of  money,  it  was  only  collareral  to,  and  with  a  view  of  forwarding  (hat 
it  w^s  held  object.  The  pecuniary  consideration  is  therefore  only  incidental,  and  not  the 
that  It  could  substantive  cause  for  ivhich  the  annuity  was  granted.  But  independently  of 
aidcred  M°a ''"^*  we  find  ourselves  bound  by  former  decisions,  which  have  all  established 
PQcaniary  ^^^^  ^^  ^C'^g  an  annuity  within  the  act  the  consideration  must  be  money  onlr; 
coaaidera  This  rule  must  be  therefore  made  absolute.  Rule  absolute.  See  4  T.  R. 
lion,  reader  79^;  5  id.  639. 

ing  U  necee^o.     James  v.  James,  E.  T.  1821,  C.  P.  2  B.  St  B.  702;    S.  C.  6 Moore,  4T9: 
aary  to  en  g  p  Harrison  v.  Smithiringale,  E.  T.  2821,  C.  P.   5  Moore,  481; 

X'XZ:  aC.2B,&P.704. 

pliance  The  plaintiff  being  entitled  to  a  Kfe  interest  in  certain  veins  of  coal,  assigu-' 

with  (he  ed  his  interest  to  ihe  defetidant,  in  consideration  of  an  annuity.  It  wasob- 
stdt  17  G.  jected  that  no- memorial  was  registered  according  to  the  53  Geo*.  3.  c.  14^ 
S.  c.  26.  Per  Cur.  By  the  second  section  of  that  act,  every  memorial  of  an  annuity 
It  waa  held  enrolled  must  siecify  '^-the  pecuniary  consideratioii  for  granting  the  same; 
not  reqoi  and  by  the  lOth  section  of  same  act  it  is  enacted  that  the  statutes  shall  not 
JJJ*'^°"* 3  extend  to  any  voluntary  annuity  granted  without  regard  "  to  pecuniary  conii- 
Geo*  8,  c.  ^icf^tion  or  moneys'  worth.'*  But  taking  both  these  sections  together,  we  are 
141  that  a  of  opinion  that  the  statute  does  not  extend  ta  cases  of  fair  and  bona  fid* 
b*Bd  crea    lales  of  landed  property,  when  the  consideratioa  ia  part  or  in  whole  i»  ^ 
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-ttOQuity  to  be  paid  to  the  vendor.     The  present  case,  therefore,  come§  wilhinj^^J[y 
this  rule  of  construction.  thoakl  be 

Mrollbd,  in  wliich  it  appeared  that  the  graiiie<»  being  entitled  to  a  life  interest  in  eeriain  veins  of  coal, 
assigned  such  interest  lo  the  grantor,  as  a  consideration  for  the  annoiiyi 

21.     Darwe.v  v.  Lincoln  and  I-K)ck,  H.  T.  1822,  K.  B.  5  B.  &  A.  444.       I  ^^*^^  J^ 

It  appeared,  that  for  the  belter  securing  the  payment  of  certain  a«"."'**f®  an*a"nno^iy 
;granted  by  Lincoln,  one  of  (he  defendants,  the  plaintiff  joined  with  him   «n  ^^^  ^j^ 
certain  sccurttips  to  the  grantee.     The  bond  then  recited  that  he  did  so  as  conveyed 
surety  only  for  Lincoln,  and  that  the  premises  chargeable  with  the  payraenr  of  his  own 
<he  annuity  were  the  "sole  properly  of  the  plaintiff.     It  also  appeared  that  Lock .  Treeho  Id  «s 
the  other  defendant,  agreed  lo  enter  in  n  joint  and  several  bond  to  the  plaintiff,  J*!*^*'^,^^** 
conditioned  for  the  annuity  of  iIms  payment  by  Lincoln,  and  in  case  of  default,  ^^^^  ^^^^^ 
that  both  the  defendants  shoiill  save  harmless  the  plaintiff.       Plea  to  declare-  na\ij,  in 
tioa  oa  the  indemnity  bond,  that  the  memorial  was  insufficient  in  not  staling  a  irost  to  so 
clause  whereby  Lincoln  and  tlie  plaimiff  were    at  liberty  to  purchase  the  an- care  Oio 
ttuiiy  upon  certain  conditions.       Replication,  (hat  the  annuity,  at  the  lime  <^^5Je^Lml, 
granting  (hereof,  was  secured  upon  certain  premises  of  equal  or  greater  annual  .^  a-j^iani'^f 
value  than  the  said  annuity,  and  of  which  ihe  plaintiff,  thon  being  one  of  the  ^j^^;}.,  ,|,^ 
grantors  of  the  said  annuity,   was  then  seised  in  fee  sitnple  io  possession.     A  i?  G.S.  i- 
verdict  had  been  found  for  the  plaintiff.     A  motion  was  now  made  to  arrest  the  2€. 
judgment,  on  the  ground  that   the  plaintiff  was  alleged  in  the  pleadings   ^oj^^^'hy^* 
he  the  grantor  of  the  annuity,  whereas  it  appeared  from  the  deed  that  he  was  "J,°J,^„^yy 
a  mere  surety.  •  sUte  ■  %9n 

Per  Ctir.    Although   the  statute  of  17  Goo.  5.  c.  26.  only  uses  the   wordemi  irnst, 
•<<grantor"  in  the  10th  section  of  the  act,  it  would   be  a  forced  construction  of nnd  de.ds 
the  clause  to  confine  the  term  to  persons  for  whose  use  the  annuity  was  gran- to  seriin 
ted.     The  plaintiff  has  made  his  estate  liable  to  <he  payment  of  the  annuity,  ™/^"JJ*^ 
.and  can  never  redeem  it  without  paying  the  whole   of  the   money  which  was^j.  ^j^^  ^^^^ 
advanced  as  the  consideration  for  the  annuity,  a»d  he  is  therefore  a  grantor  en-  pjij^jg  ^on 
titled  to  the  protection  of  the  excepting  clause  of  the  annuity  act;   no  memorial  tains  car 
was  consequently  reouisite,  and  the  rule  must  be  discharg<*d.— Rule  dischar-tain  restric 

J       o       .^*  i^     .    »oisv  How,  ine 

ged.     See  12  Last,  ^J63.  memmifcl 

(B)   General  REauisiTES.  cannot  be 

L     Taylor  v.  Johsron,  E.  T.  179:),  K.  B.  8  T.  R,  184.  aapponed. 

The  memorial  of  annuity  stated  generally  that  certain  estates  for  years  were    f  541    ] 

put  in  trust  for  the  grantee;  but  when  the  deed  was  produced,  it  appeared  that  Where  'he 

case 

tion  ,        ,  

terms  of  the  deed.     The  question  was  raised  in  an  action  of  replevin.  j,y  j^^^  ^ 

Per  Cur.  The  act  of  parliament  requires  the  memorial  to  slate  all  ihe  trusts  stated  it  to 

contained  in  the  deeds  for  securing  the  annuity,  as  well  those  which  are  iniro-  be  redeema 

-duced  for  the  benefit  of  the  ffrantor  as  for  those  for  the  benefit  of  the  grantee,  ble  ••  on 
-^    ,        ,      ,  ^  sacn  no  tree, 

— *Kale  aht»olute«  tonng  .,nd 

2.      Ex  PARTE  AnsBLL,  T.  T.  1797,  C.  R  1  B,  &  P.  62.  conditions. 

An  annuity  deed    contained  a  proviso   fbr    redemption.       The   memorial  „  ^r^.  ^,5^, 
fitated  it  as  follows:  "  And  in  the  same  indenture  is  contained  a  certain  pro-  in  exprosa 
viso  or  agreement,  empowering  the  said -C.  A^nsell  to  repurchase  *^®  ^^J'^Vconri 'le,  ;i 
annuity  upon  such  notice,  terras,  and  conditions,  as  are  therein  expressed     ^^^^^  ^^^^  ^^ 
It  was  now  moved  to  set  aside  the  bond,  warrant  of  attorney,  nnd  the  d«eri  ^^^.^^  ^-^ 
creating  the  annuity,  on  account  of  the   proviso  for  redemption   being  set   out  ^^^  g^ouad 
in  such  general  terms.     Per  Car.  We  roust  look  to  what  the  legislature  have  jhai  the  ma 
expressly  required  to  be  inserted  in  the  memorial,   and  from  the  Reclamation  nrjorial^ 
of  the  annuity  act,  judge  also  of  the  intention  of  the  framers;  now  the  statute  »h^oaldh^^^^ 
requires  a  full  and  clear  statement  of  the  consideration.     This  proviso  is  ^^    ^^J 
part  ef  the  consideration.      Every  circumstance  in  favour  of  the  grantor  is  a  ^f,^  j^^„, 
part  of  the  consideration,  for  these  stipulations  often  constitute  the   foundation  a„d  condi 
of  the  grant.     If,  then,  the  proviso  is  to  be  taken  notice  of  at  all,  »t  ought  not  tmn  ol  re 
to  be  stated  in  this  general  way,  but  taken  notice  of  substantially.     The  terms  dompnoa. 
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end  conditions  of  redemption  ought  to  be  specifically  set  forth  in  the  meinortal, 

in  order  thai  the  grantor  may  be  enabled,  without  any  trouble  or  difficulty,  to 

be  apprized  of  the  nature  and  extent  of  the  agreement  he  has  entered  mto. 

The  memo  The  words  ''on  the  terms  therein  expressed,"  are  not  sufficient,  and  the  role 

rial  of  an  .  ^ugt  be  therefore  made  absolute. — Rule  absolute.     Eyre,  C.  J.  dissentieat. 

cor"recHf'    ^ee  6  T.  R.  737;  7  id.  505,  250. 

the  eiprcss^'       HoRWOOD  AND  ANOTHER,    EXECUTORS  OF  CoARE,    V.  UNDERBILL,  £.   T. 

terms  ofihe  1812,  Exchequer  Chamber  4  Taunt.  345.  Reversing  the  jodgment  in  the 

tut.  17  G.  Court  of  King's  Bench,  T.  T.  1808,  10  East,  12-2. 

'•®'^?-*''®  Pel'  Cm\  To  render  a  memorial  of  annuity  good,  as  being  confonrable  to 
^Mu  *^®  requisition  of  the  stal.  J7  G.  3.  c,  26.  it  is  only  necessary  to  comply  with 

A  memori  ^^^^  '^  required  by  the  express  terms  of  the  act,  Scd  vide  dictum  per  Lord 
al  in  which  Ellenborough,  Cook  v.  Jones,  15  Ea.st,  242. 

the  period  4.  Orion  v.  Kmght,  E.  T.  1802,  C.  P.  3  B.^k  P.  163.  S.  P.  Cunkwg- 
ori:»aing  j.^5,  V,  Mackenzie,  M.  T.  1801,  C.  P.  2  B.  &  P.  598. 

waTonTr'  '^  motion  was  made  to  set  as.de  a  judgment  which  had  been  obtained  in  to 
■tated  by  ■clion  for  an  annuity,  on  the  ground  that  it  appeared  by  a  certain  indenture, eo- 
reference  Jcred  into  between  the  respective  parties  to  the  aniiuity  transaction,  ihatexe- 
to  thedt;ed  cution  should  not  be  issued  upon  the  present  judgment,  but  that  it  should  odIjt 
WM  held  in  remain  as  a  collateral  security  until  21  days  after  the  stipulation  of  pajmeat, 
•afficieni.    whereas  this  default  was  only  sthted  in  the  memorial  by  words  of  reference  to 

aa^a^aI  •^^  ^^^^'  ^^^'  ^"''-  The  objection  is  fatal.— Rule  absolute.  Sec  6  T.R 
i^'btgt205,737;8B.&P.62. 

aoooity  as  5-     Trj.vgham  y.  Bethdxe,  E.  T.  1817,  C.  P.  7  Taunt.  429. 

red^mable  Per  Cnr.  The  proviso  in  the  deed  creating  the  annuity  is,  "that  if  the 
upon  six  grantor  should  at  any  time  liereaHer  be  desirous  of  re-purchasing  the  aonuilj, 
moniha'  no  and  shall  give  the  grantee  six  calendar  months'  notice  in  writing,  at  any  of  the 

oToMof"^^***?^  ^^"''^^  ^^^  P«y»ng  ihe  annuity,  of  £uch  his  desire,  th«n,  &c.  The  roe- 
the  tiipola  "*<>rial  enrolled  states  it  thus,  "  that  if  the  grantor  be  desirous  to  re-purchase 
ted  days  ef^^®  annuity,  it  shall  be  lawful  for  him  so  to  do,  upon  giving  six  months' 
payment,  notice  in  writing  of  such  his  intention."  There  is,  therefore,  a  material  dif- 
cannot  be  fcrence  in  the  two  statements;  ihe  proviso  in  the  deed  requiring  six  months' 
a°Mwerto*  "®**^®  terminating  on  one  of  the  half  yearly  days  of  payment,  and  the 
redeem  ai  a  f"®""®"^'  describing  the  notice  as  terminable  at  anytime.  The  varitace 
ay  lime  on  '^  fatal. 

■IX  monihs'  6.  Yems  v.  Smith,  M.  T.  1819,  K.  B.  3  B.  &  A,  206.  Applebt  ?.  Smith, 
£?«'<^«-  H.  T.  1796,  Ex.  5  Anst.  865.  contra, 
ale  oHhe  '^^^  memorial  of  an  annuity  was  objected  to,  as  having  omitted  to  state  a 
■tat.  63  G.  *^'^"8«  ^^^  **^®  redemption  of  the  annuity,  and  to  specify  in  the  recital  of  a  war- 
«.  c.  141.  ""^"^  ^^  attorney  the  name  of  the  party  to  whom  such  warrant  of  attorney  was 
does  not  re  granted.  Per  Cnr,  Neither  of  the  objections  preferred  can  prevail.  It  haa 
qoire  the  been  contended,  that  the  clause  rendering  the  annuity  redeemable,  is  part  of 
ofM^ann  i^''^  consideration,  and  therefore  uught  to  have  been  specified;  but  the  consid- 
tv  to^s'tate'Si*^'®"  meant  by  the  statute  was  obviously  a  consideration  which  can  he  paid, 
that  it  was  *  ^  second  objection  is  equally  groundless.  The  schedule,  on  the  contrary, 
redeemable  states  that  the  mode  of  enrolling  the  warrant  of  attorney  to  be  thus— "A.  B. 
or  to  apeci  to  C.  D.  and  E.  F.  attorneys,"  &c. 
fy  the  name  _, : __^____^ 

Ibr^Jh^a  «r  ^^^    PaKTICDLARS  TO  BE  STATED  IN  THE  MEMORIAL. 

warrant  of  ^^^'    WlTH    REFERENCE   TO   DESCRIBING   THE    PARTIES   AND  THEIR  RESPECTIT« 

attorney  is    •  INTERESTS, 

•zecnted.  (a)  JTames  of  (lie  parties. 

Dalmer  v.  Barnard,  E.  T.   1797,  K.  B.  7  T.  R.  248.     S.  P.  Vaun  r.  Ad- 

^fh^n^^r  ?n 'i,'     '    '^^  \^     ^^^    ^  ''''    ^    ^  IS;    Df.NN,  DEM.  I>OLMA!l,    V.  DOLMA.*, 

:l:':r        l  Ir'n^m.  ^-  ""^-^'''^   ^--^  -.  Mo.nt,  m.  t.  1797,  K. 

considera        "^^^  defendant  had  agreed  to  become  security  with  W.  for  the   payment  of 

tion  mast     ^n  annuity.     The  purchase  money  was  paid  to  W.   by  H.  who  acted  as  the 

"^t'c^^*®!****®"^   ^^"^  ^^^   phiintiir.     The  memorial  staled,  that   the   consideration  was 

I  643  ]  advaaced,  and  paid  by  or  for  the  plaintiff  in  promiasory  notes  of  the  Bank  of 
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England,  &e.  On  a  rule  to  show  cause  why  the  bond,  warrant  of  atlorney, 
and  all  other  assurances,  given  for  securing  the  annuity  should  not  be  vaca- 
ted, the  principal  objection  was,  th^t  the  consideration  money  had  been 
untruly  stated  in  the  securities  to  have  been  paid  by  the  plaintiflT,  whereas  it 
was  in  fact  paid  by  H.  for  plaintiff,  and  ought  to  have  been  so  'described. 
Per  Cw\  By  the  third  section  of  the  act,  the  deed  is  declared  to  be  void, 
unless  thd  names  of  the  agent  and  principal  are  inserted.'  The  names  of 
Jboth  should  be  set  forth,  when  the  person  actually  paying  the  money  pays  it 
on  account  of  some  other  person.  In  this  case,  the  warrant  of  attorney  is 
invalid,  and  .cannot  be  the  foundation  of  a  judgment. — Rule  absolute  for 
vacating  the  warrant  of  attorney  and  judgment;  but  discharged  as  to  the 
deed.  See  the  Duke  of  liohoti  v.  Williams,  2  Vcs.  jun.  154;  5  Br.  Chan. 
Ca.  309;  1  T.  R.  190. 

(6)  Inlercst  of  ihe  parlies, 
1.  DeNN,  DEM.  DoLMAIf  V.  DoLMAN,  T.  T.  1794,  K,  B.  5  T.  R.  641. 

By  an  indenture  between  A.  (who  was  entitled  to  certain  estates'  for  life,) 
pf  the  first  part,  B.  of  the  second  part,  and  C.  of  the  third  part,   in  conside-  AH  the 
ration  of  226/.  paid  by  B.  to  a  third  person,  at  the  request,  and  for  a  debt  of  |™"**  ™"* 
A.,  and  of  1 13/.  paid  by  B.  at  the  like  request  of  C,  "  in  trust  for  the  person  h^rll?'!-f 
theremafter  expressed ;  A.  granted  an  annuity  to  B.  to  be  issumg  out  of  (heficient  to 
estate  for  ninety-nine  years,  if  A.  should  so  long  live,  and  demised  the  same  state  that 
estates  to  C  for  ninety-nine  years;  if  C,  &.c.  upon  trust  to  apply  the  rents  certain  pre 
first  in  payment  of  B.'s  annuity,  then  to  pay  A.  himself  40/.  per  annum,  then  ^'^^  ^^^ 
to  retain  Is.  in  the  pound  on  the   moneys  received,   and   afterwards  to  pay  u^ooY^h 
150/.  and  14/.  to  two  creditors  of  A.,  and   the  residue   in  discharge  of  A.'sirsat  there 
debts,  and  the  ultimate  overplus  to  A.     A  memorial  of  this  deed  was  regis-  in  menttoa 
tered,  and  (among  other  things)  set  forth  the  sum  of  1 13/.  (the  latter  part  of  ed." 
the  consideration)  as  paid  by  B.  at  A.'s  request  to  C,  in  trust,   as  therein- 
mentioned;  and  it  is  stated,  that  A.  demised  the  premises  to   C.    for  ninety- 
nine  years,  if,  4rc.  upon  the  trusts  therein  mentioned.     It  was  contended  that 
the  transaction  was  not  vitiated  by  the  om'ssion  to  state  in  the  memorial  the 
ulterior  trusts  of  the  term  after  providing   fur  A's  annuity,  because  no   part 
of  the  transaction  relating  to  the  annuity  was  suppressed.     On  the  other  side  ^ 
it  was  urged,  that  the  annuity  act  requires  that  the   memorial  should  contain  J?*  ''"•'*. 
not* only  the  name  of  the  grantee,  but  of  the  persons  of  whom  any  grantee  is  ^i  allesed 
a  trustee;  and  that  the  memorial  was  too  general,  for  it  only  set   forth  that  ••  that  the 
the  payments  were  made  upon   the    trusts  '' therein-mentioned;"    and  that  parties eie 
either  of  these  objections  was  alone  sufficient  to  avoid   the  deed.     And  the  ^<it^d  « 
Court  decided,  that  the  words  of  the  act  were  positive,  and  all  the  trusts  should  ^^\'  ?"* 
be  set  forth  in  the  memorial,  and  therefore  held  that  the  whole  of  the  deed  ^^^  piailitiff 
was  void.     See  8  T.  R.  1 84.  i   543  1 

2.  ToLDEROY  V.  Allan,  H.  T.  179 1,  K.  B.  5  T.  R.  480.  demiaed  to 

A.  by  deed  demised  to  B.  certain  manors,  &c.  in  reversion,  expectant  on  the  defend 
the  death  of  A.'s  father,  for  100  years,  upon  trust  for  better  securing  ihe»n^*c" 
payment  of  an  annuity  of  300/.  which  A.  granted  to  B.    by   bond   and  judg-J.*"*  «»iate 
raent  of  equal  date.     In  the  memorial  it  was  alleged,  that  the  parties  executed  np'^„n  ulit 
the  above  deed,  &c,hy  which  the  plaintiff  demised  to  the  defendant  as  above,  {„  ^.y^  (ho 
upon  trust,  as  therein-mentioned.     And  upon  further  trust,  that  in  case  the  said  annoi 
said  annuity  of  300/.  should  be  unpaid  for  21  days,  B.  might  receive  the  same  tjf,or  any 
out  of  the  rent  and  profits.     Tt  appeared,  however,  by  the  plaintiff's  affidavit,  '^JI'^V**^*? 
that  there  was  no  other  trust,  and  that  he  had  purchased  the   whole  annuity  u  -j 

for  himself,  and  not  as  a  trustee  for  any  other  person,  though  he  had  since  ^^  ^^  j| 
assigned  one  moiety.     It  was  objected  that  the  plaintiff  had  not  complied  was  shown 
with  the  annuity  act,  because  the  memorial  did  not  disclose  the  trusts  of  the  by  the  plain 
deed  according  to  the  first  section.     Sal  per  Cur,     The  objection   is   totally  *\ff**  "^^l* 
untenable,  it  is  negatived  by  the  fact  that  there  was  no  other   trust   but  that  ^^' 
set  forth  in  the  memorial.     The  legislature  never  intended  to  require  the  par- jj^  other 
ties  to  mention  all  the  trusts  which  were  alien  on  the  estate   independently  of  irast  held 
the  annuity,  but  only  those  trusts  which  were  created  in  consequence  of  the  iafficieni; 
anniiity  being  granted. 
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Bat  a  proTi  3.  CuMMiNO  V.  IsAAC,  E.  T.  1799,  K.  B.  8  T.  R.  I8S. 

'!m-  *-^"^  V^  ^^  annuity  deed  contained  this  restrictive  clause,  that  if  the  grantee  shoull 
ram' shoald  ^®  *"^  *^*  *^*^*  would  occatfion  the  grantee  any  exlra  expense  as  to  the  insur- 
be  paid  <m  ance,  that  the  extra  expenses  should  be  paid  by  the  trustee,  to  whom  a  cer- 
the  grantor  tain  annuity  had  been  assigned  "for  that  purpose.  A  rule  was  obtained  to  show 
doing  an  J  cause  why  the  securities  given  to  secure  this  annuity  should  not  be  set  aside, 
act  that  ti^Q  memorial  not  containing  any  notice  of  the  preceding  clause.  The  Court 
^\J^  were  of  opinion  that  the  memorial  could  not  be  supported,  as  it  ought  to  have 
car  premi  stated  the  particular  clause,  the  annuitant  deriving  an  additional  benefit  ande/ 
via  to  be  it,  and  it  forming  part  of  the  res  gestm, — Rule  absolute.  See  17  Geo.  3.  c. 
paid  on  a    26.  s.  1:  6  East.  ^->43:  5  T.  R.  480. 

hielifeaiut^*  AsKEW  v.  Macreth,  In  Error,  H.T.  1 805,  House  of  Lords,  1  N.  R  214. 
be  stated.  S.  P.  Bradford  v.  Burland,  K.  B.  14  East,  446. 

Where  the      This  was  d  writ  of  error  in  action  of  replevin,  to  which  the  defendant  in 
meBorial    j|^g  court  below  had  made  cognizance,  and  justified  the  taking  of  the  goodn, 

irioacrib"'^^*  ™®°**^"®^ '"  *^®  *'®^^*'^*^'^"»  ^^  bailiff  to  the  Duke  of  Queensbury,  in 
^  a  party  order  to  obtain  the  payment  of  an  annuity  which  had  been  granted  tothesaid 
aa  a  trofltee  Duke,  as  appeared  from  an  indenture  made  between  the  said  defendant,  J.  M. 
nominated  tho  said  Duke  of  Queensbury,  and  T.  C;  which,  afler  reciting  that  the  said 
on  the  part  Duke  had  contracted  with  the  said  defendant  and  J.  M.  for  the  purchase  of 
?J- .?*'j"  an  annuity,  witnessed  that  they,  the  said  defendant  and  J.  M.,  according  to 
it  appeared  ^^^i""  respective  estates,  riglits,  and  interests,  conveyed  certain  premises  unto 
that  be  had  the  said  T.  C.  and  his  heirs,  upon  trust;  that  the  said  Duke  might  take  the 
been  crea  said  annuity  out  of  the  same  premises,  and  might  distrain  for  the  same  there- 
ted  a  trastee  on;  in  case  default  should  be  made  in  payment  of  any  part  thereof  for  21 
of  certain  J  ay  g^  and  if  the  annuity  should  be  in  arrear  40  days,  he  might  enter  on  the 
the  srut  ^^^^  premises,  and  receive  the  profits  thereof,  until  all  the  arrears  of  the  said 
of  the  an  annuity  should  be  satisfied;  and  upon  trust,  to  permit  and  suffer  the  persons 
nnity,  until  entitled  to  the  freehold  of  the  same  premises  to  receive  the  profits  of  the 
4eraoit  of  same  to  their  own  use,  until  default  should  happen  to  be  made  in  due  payment 
pajnient,'  of  the  said  annuity;  but  upon  tru«?t,  that  in  default  of  the  payment  of  the 
of  ench^de*  ^^^^  annuity  for  60  days,  the  said  T.  C.  might,  out  of  the  profit's  of  the  same 
faalt  for  60  premised,  or  by  sale,  lease,  or  mortgage  of  the  same,  raise  and  levy  sufficient 
dayi  waa  in  to  pay  the  arrears,  costs,  and  charges,  and  permit  -the  person  enthled  to  the 
veated  with  freehold  to  receive  and  take  the  overplus  of  the  profits.  The  memorial  sta- 
pewerB  to  t^d  X.  C.  to  be  "  a  trustee  nominated  on  the  part  of  the  grantee;  but  did 
f  ^^  J  not  set  out  any  of  the  trusts.  Fcr  Cur.  It  is  not  stated  in  the  memorial  for 
m"*  b  *"  ^^^^  T.  C.  is  a  trustee,  so  as  to  satisfy  the  statute,  or  docs  it  state  that  T.  C. 
leMo  Mle  ^^^  trustee  for  the  grantor  till  default  of  payment,  or  for  the  persons  entitled 
9lo.  ofeochto  the  freehold  of  the  premises  for  the  residue  of  the  money  for  discharging 
lands,  the  arrears  of  the  annuity. 

ZJna  not  ^'  Desenfans  v.  O'Brten,  E.  T.  1803,  K.  B.  3  East,  659. 

being  eta  It  appeared  that  the  defendant  granted  an  annuity  to  the  plaintiff,  and  gave 
ted  in  the  a  bond  and  warrant  of  attorney  to  secure  the  same;  and  also  executed  an  in- 
memorial, ^enture,  whereby  the  defendant  assigned  to  a  trustee  certain  premises  "  upon 
"ffi*"  t*  ^^^^  ^®  permit  the  defendant  to  receive  the  rents  and  profits  of  the  premises 
So  where  ^^  ^*^  ^^°  "^^)  ^^^^^  default  made  in  the  payment  of  the  annuity;''  and  in 
certain  case  the  annuity  should  be  in  arrear  for  60  days,  that  the  trustee  might  then 
lands  to  se  enter  upon  the  premises  assigned,  and  should  raise  sufficient  to  satisfy  thear- 
core  an  an  rears  of  the  annuity,  ^rc;  and  should  pay  to,  or  otherwise  permit  and  suffer 
Dttitj  were  jj^^  defendant  from  time  to  lime  to  take  and  receive  the  overplus, 
to  aTraatee  '^^®  memorial  stated  the  indenture  thus  "  in  which  said  indenture  arc  con- 
npon  ftinii  ^tained  the  usual  powers  of  entry,  and  distress  and  perception,  of  the  rents 
Ur  trosts,    aud  profits  of  the  said  premises." 

and  the  nne  •    It  was  contended  that  this  memorial  was  defective,  in  not  setting  out  the 
"^•h"d^h    ^^"^^^  ^^  '^®  several   deeds.     Per  Cur     The  memorial  has   wholly  omitted 
?"d^iB*  ^  ^^®  ^^^^  mentioned  trust  in  favour  of  the  grantee,  and  is  therefore  insufficient. 
cHie  ofdeSee  1  B.  ^  P.  G'2;  5  T.  R,  480.  G4I ;  7ld.  495.  540;  8  iJ.  184. 
faalt  mere 
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R  DfiF'AniA  V.  Stuart,  H.  T.  1810.  C,  P.  2  Taunt.  225.  S.   P.  Deparia  v,  ty  to  con 

Stuart.  Exchequer.  2  Taunt.  'iM.  n.  JJ^J"  *  ™  "■ 

A  rule  nwi  had  been  obtained  to  set  aside  a  jud^zment  in  an  action  for  the  "* g^j^y  *nj 
arrears  of  an  annuity,  on  the  ground  of  a  defect  in  the  memorial.     It'appear-  -jiairess  and 
ed  that  the  memorial  stated  the   bond  ,and  condition  in  the  following  terms:  perception 
that  the  plaintiffhad  contracted  with  the  defendant  for  the  purchase  of  an  an-of  ihe  prof 
nuity  for  the  life  of  the  defendant.       The  memorial  then  went  on  to  set  out  i^»  of  ihe^ 
Ihe  warrant  of  attorney;  and  then  stated,  that  by  an  indenture  made  ^®^^^c®"  {he^memori 
the  defendant  of  the  first  part,  the  plaintiff  of  the  second  part,  and  J.  H.  of^i^^^, 
Lt,  banker  of  the  third  part,  the  grant  of  the  said  annuity  had  been  made  to  deemed  in 
be  payable  out  of  all  the  manor  therein  described,  and  to  be  paid  at  the  days  Talid. 
and  times  of  the  said  bond  mentioned.      And  by  the  said  indenture,  the  de-Tho  memo 
fendant,  for  the  better  securing  the  payment  of  the  said  annuity,  and  in  con-'"J^  slated 
sideration  of  10*.  to  him  paid  by  J.  H.,  did  sell  and  demise*\into  J.  H.,  his  ^^^^  ^^^^ 
executors,  S^c.  all   those  manors,  kc.  and  premises  before  charged,  with  pay-  lomey.and 
ment  of  the  said  annuity,  to  hold  the  same  to  J.    H.  and  the  executors,  8fc.  indenture 
from  the  day  next  before  the  day  of  tho  date  thereof,  for  the  term  of  99  years,  of  grant  of 
in  trust,  with  such  power,  and  in  such  manner  as  were  particularly  mentioned^  annoiiy  and 
expressed,  and  declared,  concerning  the  same.  {^^^^ '  ** 

The  grounds  in  support  of  the  present  application  were  these;  that  it  was^^hi^j,  j^ 
not  sufficient;  that  this  memorial  set  out  the  trusts,  so  that  the  Court  might  waa  c harg 
infer  for  whom  the  party  was  trustee;  but  that  the  cestui  que  trust  should  have  ed  was  do 
been  expressly  named,  and  also  that  it  was  not   expressly  alleged  that  the  mjsed  by 
party  was  trustee  for  no  other  person.      Per  Car,     It  sufficiently   appears    I  ^46  J 
for  whom  J.  H.  was  trustee.     As  far  as  we  can  judge  from  the  memorial,  no  |°®  g*'*»J'or 
one  could  hesitate  to  say  that  he  was  trustee  for  the  plaintiff!     As  to  the  other  forbeiterso 
objection,  that  it  is  not  expressly  asserted  that  he  is  trustee  for  no  other  person,  caring  the 
the  act  does  not  require  ihe  memorial  to  disaffirm  all  other  trusts,  or  to  set  out  payment  of 
all  the  trusts  of  the  annuity  deed.     The  rule  which  has  been  obtained  must  be  *he  annuity 
therefore  discharged.— Rule  discharged.      Sec  1  N.  R.  215;  6  T.  R.  480,^"**  "<^*»  . 
641 ;   I  B.  a  P.  62;  9  East.  150.  Pl^r^/^'mSn 

ner  as  were  particularly  expressed  in  the  deed.  The  Court  held  ii  snfficient,  wiihoat  expressly  italing 
who  was  ihe  cestui  que  trust  and  th^i  it  wrs  not  neceasary  to  set  oat  the  difi*erent  trusts  of  tho  an* 
unity  deed,  or  to  neg?iiive  the  existence  ofoihor  trasta. 

7.  BaowxB  V.  Rose.  E.  T.  1815.  C.  P.  G  Taunt.  1^24;  S.  C.  1  IMarsh.  478.  S/>  where 
The  memorial  of  an  annuity  stated,  that  by  an  indenture  between  A.  B.  of  V^  memori 

the  first  part,  C.  D.  of  the  second  part,  and  E.  F.  of  the  third  part.  A,  B.  „„iiy  under 
granted  to  C.  D.  a  certain  annuity  for  A.   B.'s  life;  and  that  for  the  better  the  17  G. 
and  more  effectually  securing  the  payment  of  the  said  annuity,  and  in  con- 3.  c.  26.  in 
sideration  of  10s.  the  said  A.  B.  did  grant  certain  estates  upon  the  trusts,  and  fcciting  tho 
to  and  for  the  uses,  interests,  for  the  purposes  therein  expressed  and  declared.  '?*'.^"?/tl| 
It  was  urged  as  an  objection,   that   it   did  not  appear  lor  whom  E.  F.  was  f^*  jj,^  j^^^ 
trustee,  nor  to  what  the  trusts  were  to  which  his  estate  was  subject.  Per  Cur.  teraecoriog 
This  case  is  not  distinguishable   from  the  case  of  Defarai  v.  Sturt.*      It  was  of  the  anna 
objected  there,  that  certain  powers,  and  tho  manner  in  which  they  were  grant- i^y»  *"d  in 
ed,  did  not  s«ifficiently  appear;  but  the  Court  asked   a  question,  which  may  J.*'"'**^*'* 
with  equal  reason  be  put  here.     Can  any  one  who  has  read  this  deed  hesitate  ^|,ig||  jj^^ 
to  say  who  is  the  cestui  que  trust?  It  has  been  contended,  that  there  may,  be  grantor  do 
other  trusts  in  the  indenture  besides  those  that  are  stated  in  the  memorial;  but  mised  cer 
if  there  are,  it   is  incumbent  on  those  who  wisii  to  impeach  the  memorial,  to  tain  estate 
Fhow  their  existence.     It  is  that  which  constitutes  the  memorial,  to  show  their  "P®"  **•*• 
existence.     It  is  that  which  constitutes  the  disiinction  between  this  case  and  !'^"**'i  f" 
that  of  Leycesler  v,  Lockwood,!  which  has  been  so  much  relied  on;  for  in  the  jho  ^jga  j^ 
latter  case  it  appeared  to  the  Court,  from  the  pleadings,  that  there  were  other  terests,  and 
trusts  created  by  the  deed  which  ought  to  have  been  inserted.  purposes 

8.  Leicester  and  others  v.  Lockwooo,  T.  T.   1813.  K.  B.  1  M.  &  S.  527.  therein  ex 

Judj/ment  affinned.  5  Taunt.  587.  pressed  and 

m*  .  A-  /•  A  r  r«  -  r.  declared,  it 

Inis  was  an  action  of  covenant  for  non-payment  of  an  annuity.     It  ap-  ^^  |,^|j 

peared  <hat  A.  B.  having  anrreeJ  for  the  sale  of  two  annuities  to  the  plaintiff,  sufficient. 

*  2  Taunt.  225.  ante,  645.  t  I  M.  &  S.  537.  post,  647.  [  647   ] 
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amounting  to   140?.   to  be  secured  on  the  interests  of  two  several  SQin* 

of  4CC0/.  sntl  6000?.  vested  in  C.  D.  and  the  defendant's  trustees;  thej 
the  said  C.  D.  and  the  defendant,  coTenanted  with  the  plaintiffs  to  pay  the 
Where  how  gajj  annuity  out  of  the  interest  of  the  said  sereral  sums  of  money.  It 
ever,  t'^o«*»  appeared,  however,  that  by  the  annuity  deed,  the  defendant  and  C.  D.  were 
vejed  by  "^^  made  grantors  of  the  annuity,  nor  did  they  assign  their  interest  to  thift 
the  granfor  plaintiff,  but  only  covenanted  to  pay  the  annuity;  but  it  was  thereon  that  A. 
of  BD  annai  B.  conveyed  all  his  property  in  the  interest  of  the  two  several  sums  of  6000?. 
ty  to  (be  and  4000/.  to  the  plaintiff's  upon  the  following  trusts;  ^Ho  hold  the  same  ia 
graniee,  ofj|.ygj  for  A.  B.  until  default  in  payment  of  the  annuity;  and  af\er  default,  in 
; "  *"  t*:!'  trust  to  retain  thereoot  the  arrears  and  expenses  incurred  by  reason  of  the 
soms  oniil  non-payment;  and  after  retaming  the  same,  then  upon  trust  that  they  snoulil 
default  of  pay  the  residue  to  A.  B.,  or  such  person  as  he  should  appoint."  The  objee- 
paynent.  tion  which  was  taken  to  the  plaintiff's  right  to  recover,  was  on  account  of  a 
and  after  defect  in  the  memorial.  After  the  memorial  had  set  out  the  bond  and  war- 
retain  the  ^^^^  of  attorney,  it  proceeded  to  state  the  indenture  declared  upon;  and  after 
arrears  k  Stating  the  parties  thereto,  and  the  grant  of 'the  annuity,  it  went  on  thus; 
after  retain  ^^ which  said  annuity  is,  by  the  said  indenture,  farther  secured,  by  and  out  of 
ing  the  ar  the  interest  and  annual  produce  of  two  several  principal  sums  of  6000?.  and 
reata  np  4000?.  secured  by  the  several  mortgages  in  the  said  indenture  recited  and  de- 
?"stfr  ^^<'^^^^)  ^c-}  and  which  interest,  or  annual  produced,  is  and  are  by  the  said 
himself  a  indenture,  assigned  and  conveyed  unto  the  said  plaintiflT,  upon  the  trust  there* 
memorial  by  described."  Per  Cur.  If  tru.sts  be  created  in  an  annuity  deed,  the  termd 
8!niino  the  and  provisions  of  such  trusts  must  be  set  forth  in  the  memorial;  and  as  in  the 
grantor's  in  present  case,  where  a  trust  to  secure  an  annuity  is  created  in  favor  of  the 
J*'**"" *^*'' grantee  himself,  although  it  is  derived  through  the  medium  of  a  third  person, 
to  have  '^  ^^'  notwithstanding  a  trust,  and  should  be  memorialized.  The  words  used, 
beeo  COB  ''upon  the  trusts  thereby  described,"  are  insufficient;  and  the  fact  of  the  gratH 
veyby  and  tor  not  having  had  the  legal  estate  in  the  interest  of  the  10,000?.  at  the  time  of 
to  the  gran  his  conveyance  to  the  grantees,  and  the  fact  of  the  trustees  not  joining  in  coa- 
tees, opoo  veying  their  interest  to  the  grantees,  make  no  difference. — Judgment  for  the 
iherebv^de  ^^^^endant.  See  I  N.  R.  214;  3  East.  559;  14  East.  445,461;  2  Taunt 
dared         2*'^;  5  T.  R.  641 ;  8  T.  R.  184.* 

was  holden  iosofficicnt:  the  Conrt  being  apprised   by  the  plendinrs  that  other  tmsts  existed  ibaa  what 
wereexprcs  9.   Rarber  v.  Gamso.v.  IJ.  T.  18^21.  K.  B.  4  B.  4r  A.  281. 

aed  in  tbo  The  annuity  was  objected  to  in  this  case,  because  the  memorial  stated  that 
'"r^^aS  '^  ^^^  '^^^^  granted  for  the  lives  of  four  persons  who?c  names  were  meatioD- 
t  €48  I  ^^.  whereas  it  appeared  from  the  deed,  that  the  annuity  had  been  created 
riaf  of^a"*^  for  99  years,  determinable  on  lives;  and  it  was  alsp  urged  as  an  objectioo, 
annnity  an  ^^^^  ^^  description  of  the  ceshii  qne  vies  by  residence  or  otherwise  was  stated 
dcr  the  58  in  the  memorial,  nor  whether  the  annuity  was  granted  for  their  joint  lives^  oi* 
G  8.  c.  that  of  the  survivor.  Per  Cnr.  No  such  description  is  described  by  tbe 
141.  need  schedule  of  the  5r3  Geo.  3.  c.  141.  If  it  had  been  intended,  the  statute  would 
"he  add?      ^^^^  distinctly  specified  it. 

lion  of  the  " 

cestui  que  2dly.  With  reference  to  describing  thr  securities. 

vies  J  or  spe  (a)  Slafemeut  of  the  gratd  and  ienns  if  Ike  anmnly. 

eifv  wheib        I.  Steadman  v.  Purchase  and  Cox.  T.  T.  1796.  K.  B.  6  T.  R  73t. 

f'  .^■"""      An  annuity  deed  contained  the  following  endorsement:  that  on  the  treaty 

ted  for^their  ^^-^  ^^'®  purchase  of  the  annuity  it  i?  agreed  that  the  grantor  shall  be  at  liberty 

joint  lives,  *  In  BIcamire  ▼.  Barford,  6  Taont.  511.  the  ronn«el  in  argnment  cited  this  case  of  Lej- 
or  for  ihe  ccsier  v.  Lockwood.  an<i  said,  that  Lord  Eltenborongh  had  tliere  held  that  tbe  menoonal  waa 
life  of  the  bad,  becria^^e  it  did  not  stite  all  tbe  trulls  declared  rospecting  the  S'lm  of  10,000/.  and  the 
anrvivor,or  Conri  ofExchi^qacr  Cbnmher,  opon  error  broaght,  had  ananimoasly  confirmed  iba*  opinioB. 
for  a  term  The  Conn,  however,  denied  thi^,  and  said  ihat  ihe  jodgment  of  the  Eicheqoer  Cliarat>er 
of  years  dedid  not  coincide  with  the  judgment  of  the  Court  Itelow  in  ail  its  pnrtiroUri.  The  Coort  of 
terminable  Enor  si3!e  that  their  judgment  proceeds  on  the  general  ground,  that  all  bad  not  l»oea  dono 
on  such  in  the  memoriil  which  was  required,  and  ihey  point  nat  tbe  particular  circamstaBcea  in 
lives;  which  they  coincide  with  ihe  Coort  of  King's  trench;  ihey  proceed  mainly  on  the  sroand 

thnt  the  dnfcndant  and  C.  D.  were  b/  the  assignment  become  irustees  for  socoring  toe  an- 
nnity, and  that  it  was  not  eipressed  in  the  memorial  for  whom  they  were  trvsteea,  but  they 
do  not  go  lo  the  whole  citent  of  the  jodgmeot  of  the  Coart  ImIow. 


ANNUITY.— <y  Ike  MemarUa.  U9 

to  repurchase  the  same  on  terms;  the  documents  were  properly  registered  Ao  ettlwst 
but  no  mention  was  made  in  the  memorial  of  the  endorsement  on  the  deed.  "^•"*  SLST 
Upon  judgment  being  entered  upon  the  warrant  of  attorney,  an  application  i^^i\  ^^\\ 
was  made  to' set  aside  the  judgment  and  the  annuity  deeds,  because  the  en-b«redMiaa 
dorsement  on  the  indenture  was  not  registered  as  well  as  the  deed  itself  ble  on  ear 
Per  Cur,  We  are  not  prepared  to  say  whether  we  have  a  general  summary  tain  termsy 
of  jurisdiction  under  the  act,  it  being  a  questioA  of  great  importance;  but  we  >nnit  ^e  in 
are  of  opinion  that  we  possess  the  power  in  this  case,  because  we  have  a  'be  mMeri 
summary  jurisdiction  over  the  judgment  by  reason  of  the  warrant  of  attor-|^i. 
ney.     The  insertion  of  the  memorandum  in  the  memorial  was  indispensa- 
ble .-^Rule  absolute. 

«.  Harris  ▼.  Stapleton,  E.  T.  1797,  K.  B.  7  T.  R.  205. 
A  rule  was  obtained  to  set  aside  a  judgment  on  a  warrant  of  attorney  given  Or  ■  re 
as  a  security  for  an  annuity,  on  the  ground  that  a  redemption   clause  men- dempiieB 
tinned  in  the  deed  had  not  been  memorialized.     Per  Cur.  We  shall  abide  ^"^ 
by  the  decision  of  Steadman  ▼.  Purchase,  6  T.  R.  797,  which  is  in  point; 
consequently  the  rule  must  be  made  absolute.     Vide  ante,  642^  contra. 

(6)  SieUemerd  of  the  power  of  diilreu  and  erUry.  eeaarv  in 

1.  O'Callogan,  executor  of  Stoppord,  v.  Sir  John  Ingilbt,  M.  T.  1807^  the  mefnert 

K.  B,  9  East,   195.  «1  of  a  deed 

Per  Cur.  It  has  been  objected  that  the  plaintiff,  in  this  action  to  recover  ereating  an 
the  arrears  of  an  annuity,  is  not  entitled  to  recover,  as  the  memorial  has  not  *"°"i*J  ^ 
set  forth  the  power  which  the  plaintiffs  had  by  deed  of  entering  and  distrain- ^^|!J|^|||'^^^^ 
ing  in  case  of  any  arrears  accruing  due.     This  objection  is,  however,  answer- «re  of  S» 
ed  by  the  fact  of  the  memorial  stating  "  with  powers  of  distress  and  entry  astrenanden 
stated  in  the  deed."     It  is,  however,  unnecessary,  as  far  as  relates  to  any^y  in  ease 
compliance  with  the  annuity  act,  to  state  such  powers  of  distress  and  entry,®'  "^^^^^^ 


except  so  far  as  they  create  such  a  trust  as  brings  them  within  the  branch  of  r  ^^^  -■ 
the  act  relating  to  trustees.     It  has  been  also  urged  as  an  objection  that  the  J[  i,^  ^  ' 
covenants  of  the  present  defendant,  and  of  certain  parties  appointed  as  true-  piaintifls,er 
tees  for  the  purchase  of  the  %nnnity,  are  not  stated  in  the  memorial;  but  that  to  gute  tlie 
being  completely  unnecessary,  that  objection  also  fails.     The   plaintiff  is  eovenants 
therefore  entitled  to  recover.  of  ihefimat 

2.  Bradford  V.  BcRLAND,  WIDOW,  AND  Burland,  clerk,  T.  T.  181 1,  K.J""'' 
B.  14  East,  446.     S.  P.  Desenpans  v.  O'Brtan,  E.  T.  1809,  K.  B.  S^Vatoftlie 
East,  562.  annoitj,  ex 

The  memorial  of  an  annuity  witnessed  that  in  consideration  of  2,4002.  oopt  to  far 
paid  by  J.  B.  to  W.  B.  and  A.  B.  his  wife.  A.  B.  for  himself  and  his  wife,  *»  ^^'^J  ere 
and  also  A.  B.  for  herself,  had  by  indenture  granted,  &c.  to  J.  B.  during  ^he^^*  ^^J^* 
life  of  A.  B.  an  annuity  of  400/.  payable  quarterly,  at  the  tiroes«  places,  00^1,1  ^f 
manner,  and  form  therein  mentioned,  ^<  with  the  usual  powers  of  distress  u  anavity 
and  entry,  into,  over,  and  upon  certain  hereditaments  therein  particularly  etatiag  it  i# 
described  for  the  belter  securing  the  due  and  punctual  payment  of  the  same  |>*  '^'^ 
annuity."    The  defendant  raised  the  following  objection  to  this  memorial; '^^  ^'*®  *** 
that  it  only  stated  that  the  annuity  was  secured  *'  by  the  usual  powers  ofcfJStraw 
distress  and  entry,"  without  setting  out  what  such  powers  were.     Per  Cur.  ^  entry,*  ie 
It  is  alleged  that  the  annuity  was  secured  '*  by  the  usual  powers  of  distress  inmfficient 
and  entry,"  but  it  does  not  appear  that  there  is  any  usual  form  of  auch  pow- 
ers.    They  vary  according  to  the  practice  of  different  conveyancera     The     . 
objection  raised  is  therefore  valid.  necowary 

(c)  Statement  of  the-tstate  charged.  2^  il,^  ^1^1 

1.  O'Callogan,  Executors  op  Stoppord,  v.  Sir  John  Ingilbt,  M.  T.neatefaa 

1807,  K.  B.  9  East,  195.  aanaity  to 

Per  Cur.  The  annuity  act  does  not  require  that  the  estates  charged  with'^'^<>?^^'^ 
the  annuity  should  be  expressly  set  forth  in  the  memorisF.     The  i"^>norial  ^^"^'^"^^ 
in  this  case  in  fact  states  the  annuity  to  be  charged  on,  and  iasuing  and  pay-  j^^  ^^^ 
able  out  of  all  the  estates  of  Sir  John  Ingilby,  in  the  county  of  York,  and  all  ed  with  me 
•ther  the  premises  of  Sir  John  Ing ilby  conveyed  to  certain  tmsteas.     Yet  if  eaaaM/. 
VOL.  1.  ^      fft 


S-'  * 
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*prove  fiital,  we  think  that  the  slatate  65  Geo.  3,  c.  141.  which  requires  the  na.*nce  ^tAf^ 
ture  of  the  instrument  given  for  securing  the  annuity  to  he  set  forth  in  the  me-  ***•  ^\?x  • 
^niorial  is  sufficiently  complied  with,  as  in  common   parlance  the  nature  of  the    '    '   .    ' 
instrument   was  correctly  inserted;  the  word  assit^nment  includint^  an   under- 
vlease  in  the  ordinary  and  popular  acceptation  of  the  term.     See   6  B.   St  A. 
1717;  I  Bing.  45.  Stating 

fd)  8(at€meni  of  the  surrender  and  admittance  to  a  copyhold  estate,  |J**^  ^^^^  . 

Doe,  pEM.  Naylor,  v.  Stephens,  E.  T.  1814,  Ex.  1  Price,  38.  Borrender'* 

After  verdict  in  ejectment,  it  appeared  that  an  annuity  had  been  charged  on  ad  withoat 
certain  freehold  and  copyhold  estates.      A  rule  was  obtained  to   ^ow  cause  «1t«gmg  an 
why  a  new  trial  should  not  he  granted,  the  memorial   being   defective   in  not  ■dmiuance, 
-«tating  the  admittance  to,  as  well  as  surrender  of  the   copyholds.       Per    Cur.  ^sufficient. 
The  objection  cannot  be  supported.      The  first  and  primary  end  sought  to  be  nj^^^l^^^ 
attained  by  the  legislature,  was  to  give  notoriety  to  transactions  of  this   de-annahy, 
scription.      Now  here  every  person  may  perceive  by  the  memorial  that  there  which,af\e^ 
has  been  a  surrender,  and  that  the  surrenderee  must  have  a  right  to  be  admit-  '""y  ««' 
ted;  we  are  of  opinion  that  upon  the  face  of  the  memorial  it   is  valid,  and  no '^"S  ©^  ^'j^. 
^ound  has  been  shown  for  a  new  trial.     Rule  discbargedl.     See  Bherson  v.  ^^I^^^ntih^ 
Oxiade,  4  T.  R.  824.  ^ame^wrf 

(e)  Statement  of  covenant  h  ensure  the  premises,  a  covanaot 

Br.BAMiRB  V.  Barfoot,  E  T.  1816,  C.  P.  6  Taunt.604;  S.  C.  2  Marsh.  904.  on  ilie  pai¥ 

The  memorial  of  an  annuity,  after  fully  stating  the  trust  for  securing  its  due  of  «•»•  gmat 
payment,  proceeded  to  set  forth  a  certain  covenant  on  the  part  of  the  ^''^"•gQriThe' 
'tor,  **  that  during  the  continuance  of  the  annuity  thereby  secured,  the  uies- pf^i^j^i^g  gi|. 
auage  thereby  assigned,  (for  securing  the  same)  should  at  all  time  be  kept  which  the 
insured  at  the  cost  and  charges  of  the  grantor,  and  that  if  at  any  time  during  anitaitywM 
that  annuity  he  should  neglect  to  insure  or  keep  insured  the  same,  it  should  be  f^^'J*'  ■*** 
4a Willi  for  the  grantee  to  insure  the  same;  and  whatever  money  should   from  *  r  j!-    '*j 
time  to  time  be  so  advanced  by  the  grantee  for  the  purpose  of  such  insurance  j„^^  ^^^^ 
should  be  charged  upon  the  said  messuage:  and  it  should  b^   lawful   for   the thagradtM 
grantee  to  raise  and  satisfy  to  himself  all  such  sums  so  advanced,  in  the  same  might  in'    • 
Manner  as  he  is  thereby  authorised  to  raise  and  satisfy  the  said  annuity  by  virtue  wre  mnd- 
of  the  trust  aforesaid."      This  covenant   was  thusjsttited  in  the   memorial:   1654']' 
**  that  the  grantor  wouKJ  insure  and  keep  insured  the  said  demised   premises;  ■"•*•*  **•• 
and  in  default  thereof  that  it  should  be  lawful  for  the  grantee  to  insure   a'l"*  ^^ISTTrf 
keep  the  same  insured  as  therein  mentioned."     It  was  urged  that  (he  nriemo- preoiites  in 
rial  was  defective,  inasmuch  as  by  the  operation  of  this  covenant  on  the  part  the  same    ,' 
of  the  grantor,  something  further  was  added  to  the  original  trusts,  ^fhrch  were  manner  as 
only  for  the  securing  of  the  annuity;  and  that  this  additional  trust  was  not  8uf-"J*^Mn«J"»*T' 
ficiently  set  forth.     Per  Cur,  The  statute  only  requires  that  the  memorial  shall  JU^  f^/iiJ^   • 
otate  the  names  of  all  the  parties,  and  for  whom  any  of  them  are  trustees.  The  jg^  terms:  ' 
memorial  does  so,  and  sets  out  the  trusts  as  far  as  relates  to  securing  the  an-  ••  that  -ttia.  ' 
nuity  and  recovering  the  arrears;  hut  does  not  in  terms  set  forth  the  covenant  gramer 
for  insurance  to-its  full  extent.     The  name  of  the  trustee,  and  for  whom  the  J^»"*d         *; 
,party  was  truf;tee,  and  the  objects  of  the  trust  are,  however,  sufficiently  appa-  pJJ^j^iJjj  j,  • 
rent.    The  memorial  is  therefore  valid,  and  the  rule  mast  be  discharged.    See  J^^^'^^^l*" 
5  T.  R.480,  643;  8  id.  184,  416,-  5  East,  569;  9  id.  160;   14  id.  445;  1  B.  &in  dafc^It^ 

P.  62;  3  id.  163;  1  N.  R.  214;  I  M.  8t  S.  633;  2  Taunt.  534.  thereof il»it . 

____.^__^ the  grantee 

(/ )  Statement  of  a  fine.  IhlmNnsn?  ' 

Bradford  v.  Borland,  widow,  awd  Burland,  clers,  T.  T.  1811,1![.  B.  14  ^^  as\h«r4 

East.  446.  *  inmenttott' 

It  appeared  that  W.  B.  covenanted  for  himself,  and  his  wife,  with  £.  B.  that  ed,**  wati*   * 
Ihey  (the  grantors)  should  as  of  Hilary  term  then  last  past,  or  before  the  end  b«ld  mH 
of  E^er  term  then  next  ensuing  the  date  of  the  indenture,  levy  a  fine  ^w*"?!??!"    ^     .1 
concesserunt  mih  proclamations  of  certain  lands  belonging  to  A.  B.  for  a  term  g^^^  ^^,  1^^ 
of  99  years,  Sfc,  and  that  the  fine  should  enure  to  the  use  of  one  £.  B    for  the  iedapoaear 
term  of  9.)  years  as  aforesaid,  but  upon  certain  trusts,  and  for  the  intents  there-  /  • 

by  declared.      In  Eas'er  term  a  fine  $ur  concesierwUj  &c.  was  'evied  in  O.  P. 


tarn  iMidi   oftbe  knda  demised.     The  meroorial  of  this  indeotsre  witmMcd  thit  tiMfi 


"  W.  B.  ftod  wife,  would,  at  their  proper  coaite,  kc.  levj  as  of  Hilsrj  term  Ihra 
MraeM  of**^  now  last  past,  or  before  the  end  of  Easter  tenn  then  aod  now  next  ensom|, 
Ml  uairtT  ^^^^  EL  B.  a  6ne  tier  eonu»M»rmd  &c.  with  proclamations,  /Src-  oftbe  lands,  4v. 
it  WM  iMld  beA>re  mentioned;  which  fine  it  was  thereby  declared  should  enure  to  the  ate, 
atiwfj  of  £.  B.  for  the  said  term  of  99  years  as  aforesaid,  upon  the  trusts  and  for  tbs 
that  tb«  iM  purposes  hereinbefore  mentioned.  The  memorial  also  contained  the  statemeot 
y"^  .  of  m  fine  nor  amceuerwd^  kc.  levied  as  of  Hilary*  term  now  last  past,  por- 
•ccante  as*°*'*^  ^  ^^®  covenant  in  the  said  indenture,  wherein  £.  B.  was  plaintiff,  and 
%m  tli«  tioM  W.  B.  and  his  wifo  were  defendants.  The  following  objections  were  taken 
•fits  iMiagto  this  memorial,  viz.  that  it  did  not  state  the  fine  truly;  the  fine  being  in  fad 
!tl*^'  ^^of  Easter  term,  and  the  memorial  stating  it  to  be  of  Hilary  term  1800;  and 
£*  th«  *^  ^^'^  ^  '^^  specify  the  estate  or  premises  of  which  the  fine  was 
tato  ef  levied,  or  to  whom  the  same  belongs:  and  the  Court  held  them  lo  be  tenable 
which  tha  objections. 

ia«  was  (g)  SUdtmad  of  a  bond. 

Isvisd,  and  i<     Kosher  v.  Hcrdis,  T.  T.  1794,  K.  B.  5  T.  R  678. 

tkJ^^^  Te  secure  the  regular  payment  of  this  annuity,  A.  B  had  given,  as  a  coMa- 
^^iJ?^  teral  security,  his  l^nd  and  warrant  of  attorney.  In  action  against  the  mntor 
f  663  1  ^®  pleaded  that  no  memorial  of  the  warrant  of  attorney  given  by  A.  6.  had 
Beads  giv  been  enrolled  within  the  time  directed  by  the  annuity  act,  or  of  the  bond  coo- 
ea  as  a  cat  taining  the  uames  of  the  witnesses.  To  these  pleas  the  defendant  demurred 
laufat  Mea  generally,  and  Fir  Cut.  If  we  were  to  hold  that  such  an  inntninwot  as  the 
y^*^  .  present  need  not  be  memorialized,  it  would  be  defeating  the  wise  provisions  of 
■Hs!??"""  ^^^  legislature,  and  opening  a  door  to  great  fraud;  the  names  of  nominal  parties 
Wbsrs  a  would  be  introduced  as  granton*^  and  the  actual  securities  concealed  fiem  the 
bead  to  ■•  public. 

care  ea  •■  2.     WiLLKT  v.  Cawthorni,  £.  T.  1801,  K  B.  1  Blast,  398. 

Miij  was  Xhis  was  a  declaration  on  a  bond  in  the  penal  sum  of  \50L  given  to  secsre 
well  u  eev  '^  <^nnuitv.  It  was  objected,  on  demurrer,  that  there  was  a  variance  between 
oral,  aad  ^^*  bond  in  question  (which  was  a  joint  and  several  bond  given  to  secure  an 
lbs  asoMri  annuity)  and  the  memorial  of  the  bond  registered  under  the  annuity  act  (which 
al  dsMrib  was  of  a  several  bond  only.)  Per  Cur.  The  intention  of  the  stat.  17  Geo.  S, 
«d  it  as  aev  e.  36.  was  to  oblige  the  defendant  to  give  a  strict  and  accurate  descriptioa  is 
snl  oaly,  ||,^  memorial  of  the  real  situation  of  the  parties,  and  the  nature  oftbe  remedies 
aace  was  ^^'^^  ^^^  grantee  had  for  the  payment  of  the  annuity.  But  that  has  not  been 
holden  fatal  done  in  the  present  instance.  The  memorial  only  shows  that  the  obligors  ma/ 
Wbaro  the  be  sued  severally,  whereas  the  obligation  was  joint  as  well  aa  several.  The 
sseaiorial    variance  is  material. — Judgment  for  defendant. 

f^"  "■•'3.  CoARR  v.  GiRLETT,  E.  T.  1803,  K.  B.  3  East,  461.  S.  P.  Coare  ?.  Gi»- 
tLt^bT^A  LETT,  T.  T.  1803,  K.  B.  4  id.  85.     S.  P.  Horwooo  v.  UwnERHiLt,  T. 

tadall^aad  T.  1808,  K.  B.  10  id.  123  • 

others  bs  This  was  an  action  on  a  bond  conditioned  for  the  payment  of  an  annait/, 
eaasebeaadby  which  bond  it  appeared  that  the  defendant  aod  others  had  jointly  aodter- 
^y  L  ^"^  •rally  bound  themselves  for  the  payment  of  the  annuity.  It  was  now  urged 
2^*  Jj^^*  that  the  memorial  of  the  bond,  which  was  as  follows,  was  insufficieDt; '^A 
espresaing  tnemorial  of  a  bond  whereby  the  said  defendant  and^  others  became  bound  uuto 
wbothsr  the  said  plaintiflT  conditioned  for  the  payment  of  the  said  annuity."  It  >P* 
saeb  bsod  peered,  however,  that  the  memorial,  in  setting  out  another  bond,  recited  tlie 
was  jeiat  bond  in  question,  and  stated  that  the  said  defendant,  &c.  thereby  became  joiotlj 
^r'ed^*  1  ^^  Mverally  bound.  It  was  on  these  grounds  contended  that  the  bond  was 
the  aasar  ^®'^»  **  '^  ^'^  **"'^  slated  that  the  defendant,  lie.  became  bound,  without  ex- 
tahity  may  P^'^Ming  that  they  were  jointly  and  severally  bound;  and  that  the  oinissioo 
be  aapplied  was  not  aided  by  the  fact  of  a  subsequent  recital  of  this  bond  (in  the  memorial) 
by  a  sabse  setting  it  out  as  a  joint  and  several  instrument.  Per  Cur.  We  are  undoabt- 
^■•?*  P*"  ediy  at  liberty  to  supply  from  a  recital  in  another  deed  set  forth  in  one  part 
ofibeae    oftbe  memorial  what  is  defectively  stated  or  omitted  in  the  statement  of 

BBSriSif  SSl 

Ih^  eat  aa     *  This  ease  was  reversed  on  error  in  the  Ecchcqner  Cbamber  in  aH  other  poisis  ibit  wtn 
advaaeed,  except  as  to  tbe  eae  now  ia  qacsiion.    See  4  Taant.  846 , 
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toother  part:  and  therefore  taking  the  whole  bond  together,  it  appears  that  other  bond 
the  first  bond  mentioned  was  a  joint  and  §pvera1  security.  This  is  distinguish-  {jjg^^gj 
able  from  the  case  of  Willey  v.  Cawthorne,  I  East.  398,  where  it  was  stated  ^^^^  j^  ^^^^ 
that  the  obligors  became  severally  bound,  whereas  they  were  bound  both  joint- tej  ^g  joint 
ly  and  severally.  In  the  latter  case  there  was  a  deception  in  the  memorial,  and  feveral 
ID  the  present  case  there  is  no  appearance  of  deceit  or  "intention  to  mislead.  Semb^ub. 
The  judgment  must  consequently  be  given  for  the  plaintifi*.  See  1  B.  &  P.  wbeiher.ihe 
461 ;  4  T.  R,  494.  500;  6  id.  SS5,  *"'  P"^  ^^ 

4.  CoAiiE  V.  GiBLETT,  E.  T.  1803.  K.  B.  3  East.  461..  ii  wooTd" 

Upon  the  supposed  defect  in  the  memorial  as  stated  in  the  preceding  case  ,|^|  ^^^^^ 
being  urged  as  an  objection  to  the  plaintiff's  recovering  upon  the  bond,  Le  been  good 
Blanc  J.  said  ^'supposing  the  first  part  of  the  memorial  contained  a  defective  ont^elfaa 
statement  of  the  bond  (which  I  am  by  no  means  prepared  to  say,  8U|>posing  ■^fi^ '^y 
the  question  to  have  turned  on  that)  yet  admitting  it  to  be  defective,  it  is  sup- '  *g*°  *Jj^ 
plied  by  the  subsequent  part."  gaiion. 

5,    HoRWOOD  AND  ANOTHER,  EXECUTORS  OF  CoARE  V.  (JnDERHILL.  E.  T.   1812.  Bat  the 

Exchequer  Chamber.  4  Taunt.  346.     S.  P.  Jacksov  v.  Milsinton,  E.  T.  S**?''u°^i?' 

1815.  C.  P.  6  Taunt.  189;  S.  C.   1  Marsh.  633.  Reversing  the  judgment  ^-^^"^^^^^^ 

of  the  Court  of  King's  Bench  T.  T.  1808.   10  East.   122.      Denne  v.  Du^f  a  bond 

PUIS,  E.  T.  1809.  K.  B.  11  id.  134.  Purling  v.  Parkhurst.  H.  T.  1810.  to  secure  an 

C.  P.  2  Taunt.  237.  annuity 

Upon  a  writ  of  error  brought  to  reverse  a  judgment  of  the  Court  of  King's  whereby 

Bench,  in  an  action  for  the  arrears  of  an  annuity,  it  appeared  that  the  defend-  L*  f '^l"^^' 

ant  had  bound  himself,  his  heirs,  executors,  and  administrators,  in  the  penal  g^n*  ^-^^ 

sum  of  2800/.  conditioned  to  secure  to  the  plaintifi*'s  testator  an  annuity  of  heira,  &c. 

155/.  lis.  Id.     A  memorial  of  the  bond  had  been  enrolled,  which  only  alle- need  not  de 

ged  the  defendant  to  be  bound,  without  stating  '^his  heirs  executors  or  ad-  >cribe  it  ai 

miniatrators."     Judgment  had  been  given  for  the  defendant,  on  account  of  that  ^^1<^i°S  ^J* 

omission.     Per  Ciir,     The  Court   of  King's  Bench   had  decided  that  the  ^o'^'g'bo 

plaintifT  was  not  entitled  to  recover;  and  whether  that  opinion  is  or  is  not  jng  merely 

erroneous,  depends  upon  thestat.    17  Geo.   3.  c.  26.       The  principal  evils  indicative 

which  that  act  intended  to  remedy,  were  the  great  fraud  and  imposition  which  or  the  ex 

had  been  practiced  in  negotiating  the  sale  of  annuities,  which  it  seems  were  ^^"f  j|^ 

much  promoted  by  the  secrecy  witli  which  such  transactions  were  conducted.  Jj|^o'*Lra„t(j- 

The  legislature  have  therefore  required  a  great  many  particulars  to  be  stated;  j,  bound, 

but  no  part  of  the  act  has  rendered  it  necessary  that  the  memorial  should  show  and  not 

the  extent  to  which  the  instrument  was  binding.      The  object  which  the  sta-    f  655  ] 

tutes  had  in  view,  would  not  be  aided  by  requiring  such  a  degree  of  minute- noodifying 

ness.     The  publicity  intended  to  be  given  by  registering  a  full  history  of  the  f*"®  8'*°' 

different  transactions  with  reference  to  erantincr  annuities  would  not  be  increas-  '!*^ 

A  Qiemori 

ed  by  inserting  such  a  statement  as  is  now  suggested  to  be  necessary.     Tbe^|  whicbde 

judgment  of  tho  Cuurt  of  Kind's  Bench  must  be  therefore  reversed.  scribed 

6.  Jackson  v,  M iLsiNTorf,  tl.  T.  1815.  C.  P.  6  Taunt  189;  S.  C.  1  Marsh.  533.  an  aonaity 

It  was  contended  that  the  memorial  of  an  annuity,  which  stated  the  deeds  ^o^d  " 
to  have  been  executed  on  or  about  the  14th  of  May  did  not  01  ate  with  sufficient  ^^^'*°e 
certainty  the  date  of  these  instruments.       Fer  Cur,     If  the  bonds  had  notj^j^^^^  ^^^ 
been  executed  on  that  day,  the  false  description  would  have  been  fatal;  but  min  ^^y  \i 
as  that  day  was  the  real  date  of  the  instruments,  the  words  ''or  about"  may  having  in 
be  rejected  as  surplut^age.  facW  been 

1.  Ranger  v.  the  Earl  ov  Chesterfield,  E.  T.  1816.  K.  B.  5  M.  &  S.  2.  •"coiedoa 

Per  Cwr.     It  is  unnecessary  that   the  memorial  of  this  bond,  and  ''^•'""Infficieni  ** 
rant  of  attorney  to  secure  this  annuity,  should   specify  for  whose  life  the  an-Xhe  memo 
nuity  is  granted;  as  it  appears  from  the  enrolment  of  the  bond  that  the  an- rial  of  a 
iHiity  was  granted  during  tho  Earl  of  Chesterfield's  life.      It  is  a  sufficient  bond  and  a 
compliance  with  the  stutuie  of  17  Goo.  3.  c.  26  §  I.  to  set  forth  the  indenture  warrant  of 
which  shows  that  the  other  two  instruments  exist.      The  act  did  not  intend  ***°r"®^ 
that  each  separate  deed  should  be  specially  set  forth.      The  memorial  of  the  p^^^  ^^^ 
bond  sufficiently  identifies  the  annuity  with  that  for  which  the  bond  and  warrant  whote  life 
of  attorney  are  given.     See  4  T.  R.  500.  '  the  aoaat 
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tj  kdepeii 

dant ,  it  if  ^^j  Slaiement  i»J  a  wjg^nuU  of  aUamtm, 

U  bMDf^^-  Hopkins  V.  Waller,  M.  T.   1791.  K.  B.  4  T.  R.  463.     S.  P.  Davimor 
.ed  in  the  v.  Lord  Foley.  M.  T.  1791.  C.  P.  2  H.  Bl.  12. 

Bomorial  Prior  to  the  passing  of  the  17  Geo.  3.  c.  26.  ao  aonuitj  was  eflected,  and 
•f  the  in  thB  judgment  of  the  warrant  of  atlomey  was  entered  up.  On  a  rule  to  show 
^  h"^  h!^^  cause  why  the  judgment  should  not  be  set  aside,  it  appeared  that  there  was  a 
ei(«i  thcT  ™^°^o*^>bI  of  the  bond  and  judgment,  but  not  oi  the  warrant  of  attorney, 
other  lacari  ^^^  ^^*  The  warrant  of  attorney  ought  to  have  been  registered;  the 
ties.  meaning  of  the  legislature  was,  that  every  instrument  by  which  an  annuity  is 

The  war  secured  should  be  inserted  in  the  memorial.  The  words  of  the  act  being 
rant  of  at  clear  and  unequivocal,  that  every  deed,  bond,  instrument,  or  other  assurance, 
^^^^  ^^  ahall  be,  4rc.  therefore  it  is  impossible  to  say  that  a  warrant  of  attorney  does 
anmiiiT  °^^  ^^  within  one  of  these  descriptions. — Rule  absolute, 
most  be  in  2-  Browne  v.  Rose.  E.  T.  1815.  C.  P.  6  Taunt.  124;  S.  C.  1  Marsh.  478. 
cloded  in  JPer  Cur.  The  name  of  the  attorneys  authorized  to  enter  up  judgment  on 
the  nemori  a  warrant  of  attorney  given  to  secure  an  annuity,  need  not  be  stated  ia  the 
I  it(«A  1  memorial.  'The  statute  enacts  that  the  names  of  all  the  parties  shall  be  in- 
Bit  ficrted;  but  it  is  impossible,  by  any  construction,  to  say  that  the  legislature 
not  neceau  ™^'^'^'  ^^  comprehend  the  attorneys  who  enter  up  judgment  under  the  deacrip- 
ry  that  the  ^»on  of  parties, 
memorial  of  an  aoonitj  ahoaM  atate  the  aamea  of  the  atiomeya  who  are  aethoriaed  to  enter  ep  jadgmcat 

!!L»^/^*'  3,  Jacksow  v.  Lord  Milsington,  E.  T.  1815.  C.  P.  6  Taunt.  189:  S.  C.  1 
rant  oi  -1      ,     «,_^  ' 

attorney.  Marsh.  553. 

And  where  ^^  ^^  objected  that  the  memorial  of  this  annuity  4td  not  Aate  the  defea* 
the  memo  sance  of  a  warrr.nt  of  attorney,  stipulating  for  a  stay  of  execation  in  case  of 
rial  or  an  punctual  payment.  It  appeared  that  the  defeasance  was  thus  stated  in  the 
annoitj  did  memorial:  ''and  it  is  by  the  said  indenture  declared  and  agreed,  that  the  said 
the  defeat  ^°^  ^°^  warrant  of  attorney,  and  the  judgment  to  be  entered  up  by  viitne 
aace  of  the  thereof,  and  also  this  indenture,  were  respectively  given  for  securing  one  and 
warrant  of  the  name  annuity;  and  that  no  execution  should  be  taken  out  on  the  said  judg- 
attoroe/.  ment,  until  the  annuity  should  be  in  arrear  for  40  days."  Per  Cur.  The  case 
ul^rlh^^  of  fxpar/e  Ansel,  1  B.  4r  P.  65.  requires  that  the  defeasance  should  be  sta- 
in8tromen\  ^^^  ^  ^^*  memorial;  but  it  does  not  go  so  far  as  to  say  that  a  stalement  by 
bnt  aet  it  '^*J  ^^  recital,  is  not  sufficient.  Without  laying  down  any  general  rule  to 
ontahortJj  govern  cases  not  exactly  similar  to  the  present;  we  think  that  it  would  be 
in  the  reci  monstrous  to  set  aside  the  annuity. 

ulaainthe4.  DoE,  DEM.  Mason,  and  others,  ▼.  Phillips,  M.  T.  1816.  K.  R 
deXthe  5.  M.  &.  S.  369. 

Conrt  held  ^^  indenture  to  secure  the  due  and  punctual  payment  of  an  annuity  autho- 
it  aofficient;  rized  judgment  to  be  entered  op  against  the  defendant  in  case  of  dsfoult  of 
So  it  waa  payment;  but  it  contained  a  proviso  that  no  execution  should  be  taken  oat 
held  none  upon  the  said  judgment  until  the  annuity  should  be  in  arrear  for  the  space  of 
•et?''ih  *  fofty  days  after  some  or  one  of  the  days  appointed  for  payment.  This  pro- 
proviao  that  y*^  waa  not  noticed  in  the  memorial,  on  which  ground  it  was  urged  that  that 
eiecation  instrument  was  in^lid.  Per  Cur.  The  cases  of  exparie  Ansell,  1  B.  &  P. 
ahoald  not  6i.  and  Orton  v.  Knight,  3  id.  153.  which  have  been  quoted  by  counsel,  were 
be  taken  all  decided  before  the  case  of  Horwood  v.  Underbill,  4  Taunt.  346.  which 
oat  in  caae  decided  that  it  was  not  necessary  to  insert  in  the  memorial  and  covenants,  un* 
aponTwar  ^^^^  '^®^  modify  the  grant  itself.  The  proviso  introduced  in  this  deed  need 
rant  of  at  "^  ^  there(bre  stated  in  the  fnemorisl.  It  does  not  modify  the  terms  of  the 
torney  an  grant,  but  is  only  a  qualification  of  the  extent  of  the  remedy.  The  cases  ci- 
til  forty  ted  were  also  adjudged  when  the  annuity  act  waa  looked  upon  as  a  remedial 
^"7' '^^^f  law,  without  attention  being  paid  to  its  penal  consequences.  For  both  these 
wlirL  Ik™  '■®*«<>n8  we  think  it  unnecessary  that  the  proviso  should  have  been  enrolled. — 
wmeni  of '^"^8™««^  for  the  plaintiff.  See  8  T.  R.  41 1 . 
tbeaanaiiy.  5.   Barber  v.  Gamson.  H.  T.  18^1.  K.  B.  4  B.  &  A.  281. 

[  657  ]       ^t  was  submitted  that  the  memorial  in  the  present  case  was  insufficient;  as 

Or  that  it    it  did  not  mention  the  penal  sum  for  which  the  warrant  of  attorney  given  as 

a  security,  authorized  a  confession  of  judgment.     Per  Cur.     Whibt  the  stat. 
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■hoQld  men 

17  Geo.  3.  c.  56,  existed,  there  were  no  means  by  which  ihe  grantor  of  an  an-**®°  jj*®. 
nuity  could  ascertain  the  different  facts  connected  with  the  annuity,  ®xccpl  by  ^^^^^.^^1^ 
searching  at  the  enrolment  office.     The  requlved   information  may  be,   now  ^f  attorney 
however,  easily  obtained,  as  the  5th  section  of  the  53  Geo.  2.  c.  141 .  gives  a  for  which 
power  of  obtaining  copies  of  all   such  deeds  or   instruments  as  the  present,  jndgment  is 
There  is  therefore  no  reason  to  induce  us  to  lend  an  ear  to  the  present  appli-*^J*®  "^^"^ 
cation.  ai\he 

6.  Yems  v.  Smith,  M.  T.  1819,  K.  B.  ."5  B.  &.  A.  205.  nairnw  of 

On  a  motion  to  set  aside  a  judgment  entered  upon  a  .warrant  of  attorney,  the  party 
to  secure  an  annuity,  it  was  objected  that  the  memorial,  in  describing  the  war-  in  whose  ^ 
rant  of  attorney,  had  omitted  to  state  the  name  of  the  party  to  whom  that  se-  ^o"*"  '*  *■ 
curity  had  been  given.     Ptr  Cui\     The  schedule  in  the  act  of  53  Geo.  3.  c.  fj^gn'^iig-^ 
141.  points  out  the  nature  of  the  description  to  be  adopted;  it  says  A.  B,  toj^^  ^^^^  ^ 
C  I>.  and  £.  F.  attorneys,  &c. ;  it  does  not  contain   any   regulations  as  to  entered  op 
the  insertion  of  the  name  of  the  party  in  whose  favour  that  security  is  given,  before  the 

(i)   Statement  of  the  Judsmeni.  memorial 

1.  Sherson  v.  Ojilade,  T.  T.  1792,  K.  B.  4  T.  R.  824.  tte^^id 

Judgment  had  been  entered  up  on  a  bond  and  warrant  of  attorney  given  to  n,eni°need 
secure  an  annuity;  but  as  no  mention  of  the  judgment  had  been  made  in  the  not  be  inj 
memoriaf,  a  rule  to  show  cause  why  the  judgment  and  execution  issued  there- serted. 
on  should  not  be  set  aside  was  obtained.     On  showing  cause^  it  was  held  by  Thoagfr| 
the  Court  that  the  judgment  was  one  of  the  securities  which  the  legislature  where  the 
intended  to  exempt  from   enrolment;  that   the  contract  for  the  annuity  was  JJJ^^^^jJ'jj^^ 
complete  by  giving  the  bond  and  warrant  of  attorney;  those  were  the  securi- ty  did  not 
ties  on  which  the  party  relied;  and  a  registration  of  all  the   securities  given  specify  the 
by  the  parties  was  sufficient  to  satisfy  the  act,  without  introducing  matter  sub-tmsts  ofa 
sequent,,  though,  had  the  judgment  been  the  only  security,   it  might  perhaps  J"^6"®"* 
have  been  construed  to  be  within  the  act. — Rule  discharged.  *°d  en*a 

2.  Bradford  v.  Burland,  T.  T,  181 1,  K.  B.  14  East,  446.  ^ond  mea 

It  was  urged  in  this  case  that  the  memorial  of  an  annuity  was  insufficient,  tioned  in  a 
us  it  did  not  express  the  trusts  of  the  judgment  to  be  confef?sed  on  a  bond  men- warrant  of 
tioned  in  a  warrant  of  attorney  which  had  been  given  for  securing  the  annui-  attorney 
ty,  or  the  ptwpposes  for  which  the  same  was  to  be  confessed;  and  the  Court,  it  .    ®""* 
would  seem,  considered  the  omissi<m  sufficient  to  invalidate  the  instrument,      boiden  to 

^ vitiate  tbo 

(k)  Policy  of  insurance y  and  covenant  to  insure,  instrament^ 

1.  CiiAWNER  v.  WuALEY,  E.  T.   1803,  K.  B.  3  East,  500.  f  668  J 

The  defendant  granted  plaintiff  an  annuity  of  4581.  6«.  Sd.  for  100  years,  if  The  grant 
plaintiff  should  so  long  live,  by  certain  bonds,  which  were  all  duly  registered  ®'' .*^'  "  •* 
according  to  the  17  Geo.  3.  c.  26.     A  bond  was,  however,  left  uRniemoriali-""^^^*!^ 
sed,  by  which  the  defendant  agreed,  in  case  he  should  go  abroad  in   the  mili- bond  to 
tary  capacity  at  any  time  within   the   period  of  three  years  from  the  date  of  pay  to  tbe- 
the  bond,  that  he  would  forfeit  and  pay   for  any   oj  either  of  those  years  he  grantee  ait 
should  be  absent  the  sum  of  130/.  to  the  plaintifr,  as  a  compensation  to  him  ■  JJ***®"*' 
for  the  loss  he  might  sustain  by  his,  the  defendant's  going  abroad  in  the  said  .j  ^^'^^'^^ 
capacity,  inasmuch  as  no  office  would  insure  the  lives   of  persons   fulfiUing  ,„„  ahoald 
abroad  their  military  duties.  It  wns  now  contended  that  the  annuity  was  void,  go  abroad 
on  account  of  the  omission  in  the  memorial.  Ptr  Cur.  The  annuity  is  forfeited,  in  a  miliu 
The  case  is,  in  enTect,  reduced  to  this:  that  the  defendant  agrees  to  pay  an  "^y  *j^P*ciiy 
annuity  of  458/.  6a,  8c/.  if  he  do  not  go  abroad,  and  if  he  does,  he  agrees  to**'*   .  *    . 
pay  the  grantee  588/.  6*.  Sd.  during  a  certain  period.     The  memorial  should  ^^     ^  ^ 
therefore  have  stated  the  sum  to  be  paid  in  the  event  of  his  going  abroad. 
See  2  Ves.  jun.  134;  4  T.  R.  694.  The  bon4 

Si.  Wood  v.  Perrot  and  others,  M.  T.  1820,  C.  P.  5  Moore,  63.  waa  not  re 

A  deed  creating  an  annuity  contained  a  covenant  that  the  defendant  l^^®  5'*fj *T: j 
grantor)  should  not  at  any  time  during  the  continuance  of  the  annuity  go  up-gnch  omia 
on  the  sens,  or  parts  l)eyond  them,  without  seven  days  notice  being  first  given  gion  Taca 
to  the  plaintiff  (the  grantee),  in  order  to  enable  him   to   pay  such  additional  ted  ibe  an 
preaiums  of  insurance  oa  might  be  thereby  ioc«rred,  and  which  the  defendant  ntiHy: 
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BatQoder  had  corenaiited  to  pay  to  the  plaiDtifil  This  part  of  the  deed  irai  not  oo« 
BZ  G.  3.  it  ticcd  in  the  roemorial.  It  was  contended  that  the  annuity  was  void.  Per 
hdd  ibat  ^^^-  ^^  ^^^  been  arged  that  this  agreement  bj  the  grantor  to  pay  an  additioa- 
the  mefnori*^'  premium  in  case  of  his  going  beyond  the  sea  either  constitutes  part  of  the 
■1  of  an  ao  consideration,  or  roust  be  taken  as  part  of  the  amount  of  the  annuity  to  b« 
Dsif  J  need  paid  by  him  to  the  grantee.  But  the  (brmer  cases  which  have  lieen  decided  apoa 
■oi  coouin  the  point  are  wholly  unconnected  with  the  present  question.  They  were  foood- 
Vtba  d^Mi  ^^  ^P^^  ^h®  construction  which  the  courts  had  given  to  the  17  Geo.  3.  c.  ^. 
^f^ij  il^This  question  is,  however,  completely  dependant  on  the  53  G.  3.  c  141. 
aonaiiy.  Taking  the  first  and  sixth  sections  of  the  latter  act,  and  the  schedule  thereto 
"ibai  the  annexed,  together,  it  appears  that  the  consideration  and  the  amount  of  the 
grantor       annuity  must  be  confined  to  the  sum  actually  paid  and  the  annual  value  of  the 

would  Dot  annuity:  and  more  particularly  so,  as  only  the  pecuniary  consideration  for 
CO  abroad  -i  '••  i  .•  -j  -j^l         a. 

witboat       gcaotmg  the  same,  and  the  annual  sum  to  t>e  paid,  are  required  to  t>e  set  oat 

firM  giving  >"  1^®  memorial.  At  the  time  that  the  annuity  was  granted  it  did  not  appear 
the  grantee  that  thrre  was  any  prospect  of  the  grantor's  leaving  the  country.  The^clattse 
•evea  daya'  in  the  deed  could  not  be  therefore  slated;  it  depended  upon  a  contingency.  It 
noiiee  in  or^as  uncertain  where  the  grantor  was  going,  or  whether  he  went  in  tiiae  of 
MeW  ^  Pf ace  or  war.  The. premium  to  be  paid  could  not  possibly  be  ascertained, 
pay  ihe  ad  ^^'"S'  therefore,  a  mere  collateral  circumstance,  and  it  being  impossible  to 
diiiooal  pre  bring  it  within  the  terms  ''  pecuniary  consideration,"  the  present  rale  mut 
mioaiaor    be  discharged. — Rule  discharged.      See  8  T.  R.  184. 

inaarance     3.    MoRRis  V.  JoxES,  T.  T.  1 8^28.  K.  B.  3  D.  &  R,  363;  S.  C,  2  B.  &  C.  «. 

incerfed  ^     "^^^  defendant  had  given  a  warrant  of  attorney  to  the  plaintiff  to  secore 

which  pre  ^^^  payment  of  an  annuity.     It  appeared  that  the  defendant   at   the  time  of 

rniemv  the  granting  it  had  assigned  to  the  plaint  iff  certain  policies  of  insurance  on  the 

graotor  bad  life  of  the  former,  which  were  estimated  as  worth  1,100/.  and  that  no  notice 

covenanied  had  been  taken  of  the  assignment  of  the  policies  in  the.  memorial  of  the  in- 

^fP*y  *®     nuity.     It  was  contended   that   the  assignment  of  the  policies  of  ir.sonoce 

1  ^59*1*  ^^S^'  to  have  been  mentioned  in  the  memorial,  because  they  formed  ao  e»- 

The  crant  ^^"'^^'  part  of  the  consideration.     Per  Cur,     In   the  second  section  of  the 

or  of  an  an  statute  53  Geo.  3.  c.  141.  it  is  enacted,  that  a  roemorial  of  the  pecuniary  eotk* 

noiiy  «89igosideration  or  considerations  for  granting  the  annuity,  and  the  annual  sum  er 

ed  aeveral   sums  to  be  paid,  shall  be  enrolled,   or  otherwise  the  deed  is  declared  to  be 

polieiea  of  nulfend  void.     It  is  clear,  therefore,  that  it  is  the  pecuniary  part  of  the  coo- 

o?V°^*    side  rat  ion,  and  that  only,  which  need  to  be  set  out  in  the  memorial.    Here 

lire  to  the    ^^^  policies  were  assigned,  not  as  any  thing  of  present  value,  which  could  be 

ffraniee       turned  into  money,  but  merely  to  enable  the  grantee  to  insure  the  life  of  the 

whereby     grantor  at  a  less  premium  than  he  otherwise  would  have  been  able  te  btve 

the  latter     done.     We  are  therefore  of  opinion  that  the  s«ubstance  of  the   act  has  beea 

^"^ *||^  ^^'^^  complied  with,  and   that  it    would   be  introducing  great  subtleties  into  this 

inaare  the**  branch  of  the  law  if  we  were  once  to  begin  to  calculate  the  value  of  policiee 

life  of  the    of  insurance,  which  were  merely  auxiliary  to  the  annuity. — Rule  discharged.* 

former.  See 2  B.  &  A.  206;   1  B.  &  P,  6*2;  5  T.  R.  473. 

No  mention  •  Upon  ,bi,  qoeation  coming  before  the  Vice  Chancellor,  hie  Honour  held  that  partofiht 
ofsaeb  ao  ggn,  vrhich  bad  been  paid  as  coiwideration  money  moat  t>e  conaidered  at  haviag  beea  ptid 
aastgnment  f^f  i)^q  assignment  of  the  polieiea;  ih^t  the  whole  of  tlie  amooot  was  noi  paid  for  thaaa- 
appeared  in  nQity^.  t|,g|  therefore  the  memorial  did  not  state  the  pecuniary  coosideratioD  tmlj;  >od 
the  memori  conseqoenlly  that  the  annuity  was  void.     M.  S. 

*'*  It  may  not  be  anesefal  to  observe  that,  according  to  the  ordinary  mode  in  which annsitj 

Tbe  Coart  transactions  are  condacted.  the  assignment  of  the  policies  to  the  plainiitTwaa  beneficial  aot 
held  that  it  to  the  plaintiff,  bat  to  the  defendant.  In  sach  dealings  the  grantee  of  an  annaity  for  tbs 
was  the  pe  I'l^g  of  the  gmntor  always  takes  into  accoont  the  annoal  premiams  of  an  inaoraoce  to  tba 
caniary  con  amoont  of  the  purchase  money  on  the  grantor's  life;  and  itte  larger  these  premioms  are  the 
''deration  larger  mast  be  the  annnity  granted  for  a  gi\en  ^am;  for  the  annuity  roast  always  be  raffi* 
only  that  cie„(  gfg^  i^  defray  tbe  expenses  of  the  insoranee,  and  then  to  yield  to  the  grantee  that 
Deed  be  sta  r^te  of  annaiiy  interest  with  a  view  to  whieh  the  bargain  baa  been  coocladed.  In  ibepre- 
ted  in  tbe  g^Qt  case,  if  the  plaintiff  had  had  10  effect  new  policies  of  insaranee  on  the  life  of  the  de- 
memo  fendant,  a«  the  premioms  payable  on  these  woold  have  exceeded  tbe  premiams  ^yebls  ea 
rial,  and  the  old  policies  by  100/.  a-year,ibe  aonoity  most  have  been  preportionably  increased  or 
the  porchase  money  proporiionably  diminished.  Tbe  aaaignmcnt  of  the  old  policies,  tbere- 
fore,  wM  clearly  beneficial  lo  the  defeadaaK 
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5d.     With  referknce  to  describino  the  consideration.  <^fti  «hero 

(a)      General  rules.  was  not  a 

1.     Hodges  v.  Monet  and  Bailey,  H.  T.  1792,  K.  B.  4  T.  R.  500.    S.  P.  "/;^emion" 
SowERBT  V.  Harris,  M.  T.  1191,  K.  B.  4  T.  R.  494.     S.  P.  Cousins  ih,  assiga 
V,  Thompson,  T.  T.  1766,  K.  B.  6  T.  R.  335.  ment. 

A  rul«  was  obtained  to  show  cause  why  an  annuity,  and  all  the  deeds  given    f  660  ] 
to  secure  it  should  not  be  set  aside  on  three  grounds;   1st,  That  there  was  no  Where 
express  substantive  averment  in  the  memorial  that  any  consideration  had  been  '^^'^  ^^^ 
paid  for  the  grant  of  the  annuity,  it  only  stating  "whereby,  in  consideration  o^dVedi"icc«i' 
the  sum  of,"  &.c.     2d,  That  the  act  requires  that  every  deed  to  secure  an  an-  }„.  thg 
nuity  should  be  set  forth  in  the  memorial,  and  the  consideration  of  granting  the  same  annai 
same;  whereas  here  the  memorial  did  not  state  the  consideration  ofthe.bond  orty  iiisonno 
warrant  of  attorney,  but  only  of  the  indenture.     3d,  Supposing  the  first  clause  ce»8-»ry  to 
of  the  act  would  be  satisfied  by  stating  the  consideration  only  once  in  the  "^^~  ^o  ^s'riera 
morial,  and  not  repeating  it  with  respect  to  every  instrument,  &c.  yet  that  at  all  ^j^^  j^  ^n^ii 
events  the  consideration  must  be  set  forth  in  every  instrument  itself,  by  the  of  them  as 
express  requisitions  of  the  third  clause.     Per  Cur.    We  are  of  opinion,  as  to  they  are 
the  first  objection,  that  the  averment  in  the  memorial  relative  to  the  considera-  cocaidered 
lion  money  is  sufficient,  although  it  is  merely  stated  by  way  of  recital;  as  to''.^"'^!^'  ^^'^ 
the  second,  it  would  be  absurd  to  repeat  the  same  thing  several   times  in  the'^^'g^^, 
memorial;  tor  although  there  be  several  deeds  to  secure  the  same  annuity,  yetance;  nei 
each  expresses  the  same  considerations;  and  as  to  the  last^it  is  unfounded  as  iber  ia  it  re 
the  two  others;  for  the  bond,  warrant  of  attorney,  and  judgment,  must  be  ta-q>i"ite  that 
ken  together,  and  constitute  only  one  assurance;  and  the  act  of  parliament  is^^®  eoni^id 
satisfied  by  inserting  the  consideration  in  any  part  of  one  of  the  assurances. — ^^^^  ITnnoity 
Rule  discharged,  ghonid  be  a 

2.     SvMMONs  V.  Mortimer,  H.  T.  1793,  K.  B.  d  T.  R.  139.  verred  in 

On  the  8th  of  July,  1783,  tho  defendant  borrowed  of  the  plaintiff  1200/.  by  the  memori 
^ay  of  annuity,  and  for  further  security  he  gave  his  bond  and  warrant  of  attor-  ■*  ■■.'  ■■*' 
ney.     The  defendant  not  wishing  his  name  to  appear  in  the  public  register,  i^ ''^"'^^'1*:, 
was  agreed  between  them  that  the  bond  should  be  renewed  every  twenty  days,  sofj^cient  to 
in  order  to  dispense  with  the  necessity  of  registering  a  memorial.     It  was  re-  sai'wfy  the 
Bewed  accordingly  on  the  x!8th  of  July.     On  the  19th  of  August  following  a  provisions 
further  Ifian  of  €00/.  was  advanced,  for  which  the  annuity  was  to  be  incrcjased  «J"the  17 
and  the  securities  again  renewed,  the  consideration  being  stated  to  be   1800/.  ^*f',\hY** 
These  securities,  after  being  renewed  several  times,  were  finally,  on  the    t7th  ^^„  of  reci 
of  February,  enrolled.     Upon  each  renewal  the  consideration  was  described  tal. 
as  the  receipt  of  1800/.     Per  Cur.  We  are  of  opinion  that  the  application  is  And  if  the 
answered  by  the  length  of  tihie  which  has  elapsed  since  the  granting  this  an- ^^on^idera 
nutty.     But  supposing  that  the  application  had  been  made  sooner,  and  assu-^^^"  ^^  ..^ 
ming  that  the  facts  disclosed  are  oona  fide,  it  seems  no  ground  for  setting  aside  ^re„*tiu)ei 
the  annuity.     The  objection  is,  that  the  consideraiion  has  not  been  truly  sta-  j^  ^^y  ^^ 
ted  in  the  memorial,  because  the  1800/.  is  expressed  to  have  been  paid  as  the, described 
consideration  of  the  annuity;  when,  in  fact,  it  was  paid  in  two  different  sumR  as  one  pay 
at  diflferent  times,  for  which  securities  were  taken,  and  the  cancelling  of  the  ment. 
first  annuity  was  the  real  consideration  for  giving  the  unregistered  securities. 
But  in  truth  the  money  was  paid  for  the  grant  of  a  valid  annuity;  and  though 
the  intermediate  transactions  kept  the  matter  open  from  time  to  time,  yet  the 
same  original  contract  subsisted.   It  remained  inchoate,  and  was  not  complete 

This  circamstance,  while  it  inclines  the  scale  of  moral  justice  in  fa  von  r  of  the  plaintiff, 
tends  in  legal  effect  to  confirm  the  clear,  the  systematic,  and  tiie  philoitophical  principles 
on  which  the  Vice  Chancellor  decided  the  qaesiion.  Foi  it  iri  iha  object  of  the  nnnaity 
acts  to  make  known,  and  to  afford  the  means  of  ascersaining,  the  compirative  moderaiion' 
or  exhorbilance  of  the  terms  of  life  annuity  contracts.  Thnt  object  will  be  entirely  defeated 
if,  when  former  old  policies  of  insurance  on  the  life  for  which  the  annniiy  is  granted  are 
assigned,  the  memorial  states  the  pecuniary  consideraiion  paid  as  wholly  referable  to  the 
annuity,  and  takes  no  notioo  of  the  assignment.  Had  thft  assignment  not  been  made,  eith* 
er  the  price  paid  woold  have  been  less,  or  the  annuity  would  have  been  greater.  In  short, 
vnless  it  be  known  whether  sach  an  assignment  h*is  or  has  not  been  made,  no  estimate  can  I  661  1 
be  formed  of  the  trae  rat*o  between  the  price  paid  and  the  annaiiy  granted,  or  of  the  com* 
parative  fairness  or  eihorbitaace  of  the  terms  of  the  coniract. 

VOL.  I.  58 
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until  the  giving  of  the  last  securttiea,  which  were  duly  registered. — ^Rale  d»- 
Bm  Ike  iff  charged. 

eoorjthe  ^'     Washburn  v.  Birch,  M.  T.  1793,  K,  D.  5  T.  R.  472. 

coiMidera  Where  the  memorial  stated  that  the  consideration  was  60D/.  when  the  reil 
lion  wlico  consideration  was  only  300/.  in  money  paid  at  the  time,  and  the  giving  up  of  a 
SOO/.  wai  former  anntrky  of  50/.  per  annum,  the  Court  ordered  the  instrument  to  bedt- 
^^y  *''7*"  livered  up  tabe  cancelled,  and  the  execution  on  the  judgment  to  be  set  aside, 
foroj*  *  observing,  that  t  be  annuity  coo  Id  not  be  supported,  for  the  whole  consideration 
BsHy  of  being  stated  as  so  much  money  paid  by  the  grantee  to  the  grantor  was  wholly 
5e/.  givea  irreconcileable  with  the  real  facts  connected  with  the  transaction. 
opiDTali  4.     MovTBv.  Leake  and  another,  M.  T.  1799,  K.  B.  8  T.  R.  411. 

dates  the  m      From  affidavits  in  support  of  a  role  for  setting  aside  an  annuity,  it  appeared 
tho'^Tlt '  ^^^^  though  the  sum  of  350/.  was  advanced   by  the  plaintiflT,  a  demand  wis 
•onXewi'*  °**^*  by  the  plainiifT's  attorney  for  law  charges  and  prosecution    fees,  which 
yy  insutiog^'^®  defendant  then  paid  out  of  the  350/.     And  in  the  affidavit  in  answer  to 
the  eontid   this  application  it  appears  that  it  was  originally  agreed  that  the  defendast 
ereiioo,  to  should  pay  the  expenses  of  the  writings,  in  consequence  of  which  he  had  piid 
^***d«r***  '^'"  '^*'  ^®  *^^  prainiifT,  after  receiving  the  whole  consideration  io  monej. 
lioM  made  "^^^^  f^cXs  not  appearing   upon   the  face  of  the  memorial,  it  was  contended 
lor <ibe  OS   ^^  '^^  P^**^  ^^  ^^^^  defendant,  that  the  annuity  was  void  because  the  consider- 
peoeea  of    ation  was  not  truly  staled  in  that  instrument.     Per   Cur.    We  cannot  say 
the  aoBaitj  there  has  been  any  improper  concealment  in  this  transaction;  here  no  part  of 
deed*,  &o.the  consideration  was  withheld  from  the  grantor.     It  any  part  of  the  consid- 
L  ^^^  J  eratioD  be  kept  back,  under  any  colour,  or  if  there  be  any  improper  eonceal- 
ment,  the  whole  is  void.     Now,  on  the  contrary,   all  the  consiideration  ww 
pjiid  to  the  grantor,  who  being  indebted  to  the  person  who  drew  the  writings 
ior  the  expenses  of  tlie  same,  in  pursuance  of  a  previous  agreement,  imme- 
diately paid  the  amount  of  the  bill,  which  must  be  considered  as  a  payment  to 
^^  his  attorney  under  the  prior  contract.    See  Williamson  v.  GouM,  1  Bing.234. 

the  deed  to  /iv      ti        •!  •      i        ?  •  i 

aocore  an  W     iJescrtbing  by  whom  paid. 

anooitj  not  1-     Coarb  v.  Giblett,  T.  T.  1803,  K.  B.  4  £a.«t,  85. 

■latiog  iho  The  following  issue  was  taken  in  an  action  to  recover  the  payment  of  avtn* 
namo  of  the  Duity,  viz.  that  the  sum  of  money  mentioned  in  the  condition  of  the  bond  to 
•gent  who  have  been  paid  by  W.  L.  was  not  paid  by  the  said  W.  L.  A  verdict  ha^ 
■aid^he  mo  ^^^"  found  for  the  plaintiff,  after  which  the  defendant  obtained  a  rule  to  show 
My  ctionot  <^^^M®  ^^y  judgment  should  not  be  entered  for  the  defendant,  as  it  appeared 
botakenad  that  it  was  in  fact  paid  by  the  hands  of  an  agent,  and  not  by  the  hands  of  W«^ 
Taoiagoor  L.;  from  which  it  was  contended  that  the  annuity  was  invalid,  inasfnvck  as 
ander  an 4*  the  statute  17th  Geo.  3.  c.  26,  requires  (he  name  of  the  person  by  whom*  the- 
ireneraiiv^  eonsideration  is  advanced  to  be  slated  io  the  menmrial.  Per  Cur.  Upon'  a» 
•nbai  tlio  iMU^  framed  so  generally  the  objection  urged  on  the  part  of  the  defendant  eso- 
eoosidera  not  be  supported.  Proof  of  payment  by  an  agent  is  in  point  of  law  a  paymenf 
tioB  money  by  the  principal:  The  allegation  in  the  plea  that  W.  L.  did  not  pay  is  there- 
^^^^  fore  in  point  of  law  and  fact,  substantially  proved  to  be  untrae.  It  might  have 
^anteo.*'  heen  pleaded  by  the  defendants  in  their  defence  that  the  name  of  the  party  by 
l^at"whero  ^^^*  handa  the  money  was  actually  paid  was  omitted;  buv  soch  fact  shoaltf 
ibo  eonaid'  hare  been  specifically  stated  upon  the  record,  as  the  general  terms  of  the  pre*' 
oration  of  sent  issue  do  not  include  such  a  question.  It  i» impossible  for  os  to  make  this 
an  anaaity  rule  absolute.— Rule  discharged.     See  7  T.  R  248. 

waapaidby  2.     AsKCW  v.  Mackreth,   In  Error.  H.  T.  1805,  House  of  Lords.   I  N.  K 
lh«  banktri  '^*'*-      S.  P.  £x-PARTB  Ansell,  T.  T.   1797,  C.  P.  I  B.  &  P.  63,  D. 

of  the  grant  -^^  action  of  replevin  had  been  brought  in  the  court  below,  to  which  the 
00  the  omia  defendaut  had  made  cognizance  as  bailiff  of  the  Duke  of  Queensbury,  and 
aion  oftlie  justified  the  taking  of  the  goods  as  discharge  of  the  arrears  of.an  annuity  which 
same  of  the  ||]|d  been  grattled  to  the  duke.  Judgment  had  been  given  by  the  defendant, 
doed^b"**"'^  writ  of  error  was  now  brought  to  reverse  the  judgment.  It  appeared  upon 
which  tbo  ***^  record  that  the  sum  of  I4,000i.  the  consideration  paid  for  the  annuity,  was 
aonaitywaa  P^^^  ^^  notes  of  the  Governor  and  Company  of  the  Bank  of  England,  by 
fiaattdwasE.  L,  a  clerk  of  Messrs.  Coutt»'  and  Co.  the  then  bankers  of  the  duke,  and 
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"hj  the  duke's  ilirectton.     It  also  appeared  that  the  said  duke  was  not  then  holden  ir 
present.     The  indenture  stated  the  consideration  to  be  "  the  sum  of  14,000/.  W*V'     . 
of  lawful  money  of  Great  Britain,  well   and  truly  paid  by  the  said  duke,"  ^^^®Jj*, 
without  specifying  the  name  of  the  person  by  whose  hand  the  consideration  of  an  annot 
«f  the  annuity  was  paid.     Per  Cur.     The  name  of  the  person   who  actually  tv  stating 
paid  the  annuity  should  have  been  distinctly  and  truly  set  forth  in  the  indenture,  tne  conoid 
•3.  Cook  v.  Jones,  Rebvbs,  and  Benwei.l.  H.  T.  1812,  K.  B.  15  East,  237.  eraiion  mo 

It  was  objected  in  an  action  for  the  arrears  of  an  annuity  that  the  deed  and  °^  *^  -V* 
memorial   had   alleged  the  consideration  money  to  have  been  paid  by  the  b-  the  gram 
plaintiff*,  by  the  hands  of  W.  B.   his  agen*,  whereas  part   of  the  money  be-  tee  by  the 
longed  to  one  K.  C.  and  ought  therefore  to  have  been  stated  as  paid  by  W.  B.  hands  of 
as  agent  to  K.  C.  to  that  amount.  *•»•  M^** 

Per  Cur,  W.  B.  must  be  viewed  as  agent  to  the  plaintiff,  to  whom  alone  "r*  ""^  , 
the  annuity  was  granted,  although  the  plaintiff  was  accountable  to  K.  C.  as -a  jj  appeared 
trustee  for  a  portion  of  the  annuity.  The  objection  is  therefore  untenable,  that  part  of 
4.  Doe,  dbm.   Mason,  and  others,  v.    PHiLLirs,  M.  T.  1846,  K.   B.  5  it  was  the 

M.  and  S.  369.  "?n«y  of* 

An  indenture  had  been  made,  to  which  the  present  defendant  was  a  party,  jbirdpersom 
^guaranteeing  the  payment  of  an  annuity  stated  to  be  granted  "  in  considera-  jjj^  aranieo 
tion^f  -i-{.  to  the  said  C.  D.  by  the  said  A.  B.  on  that  day  in   hand  well  and  ^.a^  i^  be 
truly  paid,  the  receipt  whereof  was  thereby  acknowledged."     A  receipt  was  so  far  ac 
endorsed  on  the  indenture  for  the  above  sum,  as   received  **  from   the  within  coontablo, 
named  A.  B.  by  the  payment  of  E.  F.  his  agent."     This  bond  was  set  forth    [  663   | 
in  the  memorial,  and  stated  ''  that  A.  B.   paid  to  C.    D.    the  said  sum  of  — /. 
by  the  payment  of  E.  F.  his  agent."     It  was  argued  that  the  indenture  was  Where  th« 
▼oid,  as  the  agent  by  whom  the  consideration  was  paid  was  not  named  in  (he  ""^^P^'J"*. 
deed,  the  consideration  being  alleged  to  have  been  paid  by  A.  B.  when  it  ap- J^         "^ 
peered  by  the  receipt  to  have  been  paid  by  A.  B.'s  agent,  and  that  the  rereipt  ^^  stated 
endorsed  was  no  part  of  the  deed^  so  as  to  remedy  the  omission  in  the  body  theeonsid 
of  it.     The  Court,  however,  held  that  the  payment  was  virtually  made  by  A.  oration moa 
B.  although  the  receipt  made  it  appear  that  the  money  actually  was  paid  by  oy  <o  have 
an  agent's  hands,  and  thought  that  the  consideration  was  stated  with  sufficient  ^^^j! ''*^^ 
accuracy  so  as  not  to  invalidate  the  instrument  in  question,  by  reference  to  the  ^^  lo^ihJT* 
receipt.     See  tit.  Condition,  i  Rol.  Ab.  413;  9  Ves.  220;  8  T.  R.  483.  -grantor^aad 

it  appeared  from  a  receipt  endorsed  on  the  bark  of  the  insirament  that  the  money  was  |>'»id  by  tho 
grantee's  agent,  it  was  held  that  the  description  in  the  receipt,  coapled  with  the  indeotare  sofllraionUy 
■designated  the  party  by  whom  the  money  was  paid  so  as  to  satisfy  the  anoaity  act. 

^____^ The  aon-m 

(c)  Describing  to  whom  and  when  paid,  ^^^  ^^^i  ^f 

1.  Watts  v.  Millard  and  another,  E.  T.  1794,  K.  B.  5  T.  R.  598.        part  of  the 

On  a  rule  to  show  cause  why  all  the  documents  to  secure  this  annuity  should  considera 
not  be  set  aside,  on  the  ground  that  the  consideration  was  alleged  in  the  me-  ^'^^  having 
morial  to  be  ISO/,  whereas  it  was  only  130r  the  remaining  50/.  being  ^«*a^"®<^^*r" '**jl* 
by  Watts,  with  Millard^s  consent,  for  a  debt  due  from  one  A.   and  which  had  I'j^mJ^  ^ 
been  agreed  to  on  the  first  arrangements  being  made  for  the  grant  of  the  an-  ^  third  per 
nuity.     Per  Cur.     As  the  retention  of  the  50/.    formed   part  of  the  original  son  viiiatea 
agreement,  that  fact  should  have  been  stated  in  the  memorial.    The  rule  must  the  memort 
.therefore  be  made  absolute.     See  «ex-parte  Fallow   and  wife,   5T.  R.  283;**» 
Washburn  v.  Birch,  id,  472.  .  nn\coZT 

2.   Ince  v.  Everard,  H.  T.  1796,  K.  B.  6  T.  R.  545.  oration  paid 

A  rule  was  obtained  to  show  cause  why  the  annuity  deed  should  not  be  set  to  a  irnstee 
<aside;  there  being  two  considerations  for  the  deed,  viz.  280/.  paid  by  plaintiflfneed  not  be 
to  defendant,  and  10».  paid  by  plaintiff  to  D,  a  trustee,   when   in  fact  it  was"®*  forth io 
only  shown  in  the  memorial  that  the  former  was  paid.     But   the  Court  were  Jj|*  m«nior4 
clearly  of  opinion  that  the  nominal  consideration  of  lOs.  need  not  be  set  out, 
as  it  was  in  fact  never  paid,  and  might  bo  compared  to   the   reservation  of  a 
peppercorn-rent. — Rule  discharged.* 

"  In  ez  parte  Aosell,  T.  T.  1797,  C.  P.  I  B.  \  P.  63,  n.  it  was  urged  that  it  was  ne-  [  664  ] 
eossary  to  stale  in  a  meoaorial  the  actnal  mode  and  manner  of  payment  of  an  annoiiy .  The  A  memori 
conaiel  cited  the  opiotoa  of  Lord  Longhborongh,  in  Bolton  v.  Williams,  4  Bro.   Ch.  Cas.  al  stating 
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theeooBid  -3.  Vadx  v.  Axsell,  E.  T.  1798,  C.  P.  I  B.  St  P:  254. 

erationmon  Xhe  consideration  money  of  an  annuity  was  stated  in  the  memorial  to  hattf 
ey  to  have  jj^g^^  pj^jj  ^^  ^^  g^  ^^j  q^  gome  or  one  of  them."  A  rule  nisi  was  now 
to  a!  '^B  fc^^lained  to  set  aside  the  annuity  on  account  of  the  uncertainty  in  ihedeacrip- 
C,  some  or  lion  of  the  parties.  It  was  contended  that  the  memorial  was  valid,  as  it  ap- 
one  ofihem  peared  by  atlidavit  that  the  money  had  heen  paid  on  the  same  day,  and  that 
wdefeciive.  the  deed  was  executed  by  all  the  three  parties.  Per  Cur,  Payment  only 
It  ifl  anne  appears  to  have  been  made  on  the  same  day,  and  not  at  the  same  lime,  when 
cesaary  '°  the  deed  was  executed  by  al^l  the  parties;  and  we  cannot  allow  thia  defect  to 
meiTiOrial  ^^  remedied  by  an  affidavit  of  the  latter  fact. — Rule  absolute, 
tho  lime  of  4.  Coare  v.  Giblett,  T.  T.  1803,  K.  B.  4  East,  85. 

payment  of  To  debt  on  bond,  to  recover  the  payment  of  an  annuity,  the  defendant 
the  consid  pleaded,  (hat  the  consideration  money  mentioned  in  the  condition  of  the  bond 
eration  mo  ^^^  |^  ^j^^  memorial  to  have  been  paid  on  December  24,  waa  not  in  fact  paid 
the  value  °"  ^^^^  ^^7-  ^^  appeared  that  the  consideration  money  was  paid  on  that  day 
woald  be  by  the  plaintiff,  to  one  of  the  grantors  of  the  annuity;  but  the  bond  of  the 
altered  by  defendant,  a  surety  not  havinjr  been  executed,  it  was  agreed  that  the  consider- 
ttie  omis  ation  money  should  be  placed  in  the  hands  of  the  plaintiff's  bankers,  in  the 
A^H  h  names  of  the  grantor,  to  whom  it  had  been  originally  paid,  and  in  that  of  od« 
h  waraUe  ^'  ^*  *'***  plaintiff's  attorney,  until  all  the  deeds  were  executed  and  ready  to 
sed  that  it  he  delivered.  After  the  bond  was  executed  by  the  defendant,  the  bankers 
was  paid  paid  over  their  money  to  the  grantors.  A  verdict  had  been  found  for  the  de-- 
on  the  24ih  fendant  on  this  point,  but  for  the  plaintiff  on  certain  olher  issues.  A  rule  was 
Dec.  and  it  pQ^y  obtained,  calling  on  the  defendant  to  show  cause  why  final  judgment  should 


appeared  p^j  ^^  signed  by  the  plaintiff,  notwithstanding  the  verdict  given  against  him 
nev  yvls"^^  ^^^  ^*"''  '^^^  ®*^''  ^^  Geo.  3.  c.  26.  requires  the  consideration  of  an  annuitj 
paid  over    to  be  stated;  but  does  not  in  terms   render   it   necessary  to  state  the  dajr 


to  one  of  of  payment.  It  can  only,  therefore,  become  necessary,  as  forming  an  iagre- 
the  grantors  dient  in  the  value  of  the  consideration,  on  the  supposition  that  the  fact  of 
to  be  depos  payment  of  the  purchase  money  on  one 'day  instead  of  another  makes  a  diP- 
the  defend  ^^^®"^'®  '"  ^^^  value,  in  respect  of  being  detained  beyond  the  time  at  which  it 
ant'e  bask  ^^  stated  to  have  been  paid.  But  it  appears  that  the  plaintiff  divested  himself 
er«  in  the  of  the  money  on  the  24lh.  It  was  deposited  in  the  hands  of  the  plaintiff's 
names  of  banker,  who  gave  an  accountable  receipt  of  it,  viz.  to  pay  it  over  when  the 
the  grant  bond  in  question  was  executed.  The  money  was,  in  point  of  law,  paid  abso- 
*r"iff '  Jutely  by  the  grantees,  and  the  actual  payment  of  it  to  the*  grantors  waa  only 
att'orney  suspended  and  postponed  until  a  certain  act  stipulated  to  be  performed,  as  a 
until  a  bond  coiidiii^^n  precedent  on  the  part  of  the  latter,  should  be  perfected.  Afler  the 
to  be  enter  execution  of  the  bond  by  the  defendant,  the  money  became,  by  relation,  a 
ed  into  by  payment  by  the  plaintiff  to  the  grantors,  from  and  at  the  time  of  its  being 
defendant  originally  deposited  with  the  bankers,  on  that  condition.  The  grantor  only 
ted"  and  ^^^^  '^^®  benefit  of  the  money  for  a  certain  period,  owing  to  his  own  default; 
that  l)y  the  ^^  '^  ^^^  defendant  had  executed  the  bond,  the  grantors  of  the  annuity  would 
defendanrshavc  acqtiired  an  absolute  and  immediate  control  over  it  on  the  24thy  instead 
defnQlt  it  of  having  only  a  partial  and  fiduciary  possession. — Rule  absolute.  See  3  T. 
was  not  in  R.  293.  5  jj    139    033.  q  j^  qqq,^  7  jj  55,.  g  jj,   328;  5   Co.   846;  Com. 

["dy'^v't  Dig.  tit.  Capacity,  D.  2. 

*ed  in  thegr^^tors  until  ihe  26ih,  it  wa^  held  that  the  annaity  wag  good,  the  conaideratioB  being  mere- 
ly dftpreciai^d  ID  the  value*by  ihe  laches  of  \he  defonJani  himeelf. 

[  665  1  5.  Crauflrd  v.  Pi>ilmps,  H.  T.  1806,  C.  P.  2  N.  R  141. 


So  where  The'consideration  money  of  an  annuity  was  described  as  having  been  paid 
ernii'oTiita  ^"  ^^®  ^^*^  ^^  July,  by  the  plaintiff,  to  one  W.  L.,  for  whose  life,  jointly  with 
led  to  have*^'^^  ^^  tliG  defendant,  the  annuity  in  question  had  been  granted;  whereas   it 


been  paid  appeared,  that  on  that  day  it  had  been,  in  fact,  paid  by  the  plaintiff,  to  one  T. 
to  one  of  H.,  the  common  nofont  of  both  parlies.  It  was  also  shown  that  the  defendant 
two  grant  afierwards  executed  the  deeds  of  annuity,  in  the  presence  of  the  said  T.  H., 
orsofanan  ijcin^sucli  aveiit;  that  the  said  W.  L.  was  then  absent  at  a  distance;  that 
particnlar  ^^®  money  was  paid  over  to  tlie  said  W.  L.  after  he  executed  the  deeds;  and 
day  had  809;  2  Yes.  jun.  183.  S.  C.  Per  Eyre,  C  J.  The  deed  nost  eiprnt  by  whom  th«  coiwi< 
been  in  fact  deration  ia  paid,  bot  aot  the  msaiorial. 
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• 

that  it  would  have  been  paid  over 'on  the  4th  July,  if  the  said  W.  L.  had  then  paid  to  the 
executed  them.     It  was  from  these  circumstances  objected   that  the  day  of  ■«*"*  ^^ 
payment  was  incorrectly  stated.     Per  Cur.     There  is  no  clause  of  the  stat.  ^"j®  ^*'*j^  - 
17  Geo.  3.  c.  26.  which   requires  the  day  of  payment  to  be  stated.     At  all  ^gj-^^jg 
events,  payment  to  the  agent  is  payment  to  the  principal;  and  it  must  be  there-  paid  over  to 
ore  considered,  that  the  consideration  money  was  paid  on  July    4.     It   was  one  or  ihem 
the  fault  of  the  principal  in  not  executhig  the  deeds,  that  he   did  not  receive  o"  *he  exe 
the  money  sooner.— Judgment  for  the  plaintiff.  See  3  T.  R.  298;  6   id.  690:  'l"**^"  ^J 
7  id.  390;  Ves.  jun.  215;    10  id.  209.  Ihe  nnnu'ilv 

6.  Craufurd  v.  Phillips,  H.  T,  1806,  C.  P.  2  N.  R.  141.  wa.heldfii 

An  annuity  had  been  granted  by  the  defendant  to  the  pktntiff.     Upon  an  lid. 
action  of  debt  being  brought  for  arrears,  it  was  objected  that  the  name  of  the  It  wnnne 
agent,  to  whom  it  appeared  that  the  consideration  money  had  been  paid,  was*^*''*^^  '9 
not  stated  in  the  deed .     Per  Cur.    In   all  transactions,  payment  to  the  acent*^*'!®.*"  ^'^ 
IS  payment  to  the  principal.      Ihe  requisitions  of  the  second  section  of  the  jeed  the 
Stat.  17  Geo.  3.  c.  26.  by  which  it  is  necessary  to  state  the  name  of  the  per- name  of 
sons  on  whose  behalf  the  consideration  of  an  annuity  is  paid  do  not  tend  to  an  agent  of 
support  the  present  objection. — Judgment  for  the  plaintiff.  '**•  K™nt 

7,  Cooke  v.  Jones,  Reeve,  and  Benwell,  H.  T.  1812,  K.  B.  15  East,237.  J||Jj^^^l^^ 
A  rule  nisi  was  obtained  to  set  aside  the  judgment  signed,  and    execution  conaidera 

issued  against  the  defendant  for  cancelling  the  warrant  of  attorney,  given  by  tion  money 

the  defendant  Renwell,  in  an  action  for  arrears  of  an  annuity,  on  the  ground  is  paid. 

that  the  deed  and  memorial  i^ated  the  consideration  money  to  have  been  paid  Where  in 

to  all  the  defendants;  whereas  it  appeared  i1iat  Ben  well  was  known  to  be  only  "°  "ction  « 

a  surety  for  the  oJher  two  defendants:  and  for  that  purpose  had  executed  cer-  fi?!"*   _'?*. 
.    .         ^     ..  •       1    1  I  1  II     1       "^     •  T  11       *"•  memori 

tain  securities,  at  a  nieetmg  held  between  all  the  parties.     It  appeared  that    r  6661 

previous  to  the  execution  of  the  securities,  an  agent  for  the  plaintiff  paid  a|  of  |i„  i[q 

down  the  consideration  money  in  Bank  notes,  which  were  counted  over  by  allnuity  ate 

the  defendants,  each  of  whom  declared  the  same  to  be  correct,  and  signed  the  *«d  the  con 

receipt.     It  was  proved,  however,  that  Jones  and   Reeve   afterwards  divided  ""®''**°'' 

the  money  received,  and  BenwcU  never  participated  in  any  portion  of  it.  hlve^K  *** 

Sedper  Cur.     The  statement  in  the  memorial,  that  the  consideration   mo-pujj  t^  ^n 

ney  was  paid  to  all  the  three  defendants  is  according  both  to  the  fact  and  the  three  but  it 

legal  effect  of  the  transaction. — Rule  discharged.  See  1  N,R.  214;  2  N.R.366.  appeared 

8.  HoRwooD  EX.  OF  CoARE,  v.  Underhill,  T.  T.  I8I4,  K.  B.  3  M.  &  S.  89.  Jl»ai"  was 
The  defendant  pleaded  to  an  aciion  of  debt,  upon  a  bond,  to   recover  the     "*'"*'"* 

arrears  of  aYi  annuity,  that  in  the  assurances  whereby   the   said  annuity  was  ^^^  ^^^    ^ 
granted,  it  was  stated,  that  the  plaintiff's  testator  paid  a  certain  sum,  as  a  con-  sorety,  yet 
sideralion  of  it;  and  that  it  was  no  where  allo£red  that  the  said  sum  was   ad-aa  all  three 
vanced  by  any  agent  or  agents  of  the  plaintiff's  testator;  and  that  the   same,  had  been 
in  ihe  a.bsence  of  thd  plaintiff's  testator,  was  advanced  on  his  behalf  by  one  J.  P'Jf"*"^ 
L.  and  D.  S.  (one  of  the  obligors.)     A  verdict  had  been  found  for  the  P^""*- money  waa 
tiff.     It  appeared  that  the  bond  had  been  executed  by  the  three  obligors,  on  paid  down 
the  24th  of  December;  that  a  receipt  for  the  consideration  money  ^had  been  and  it  had 
signed  by  them;  that  no  part  of  that  money  was,  however,  paid  to   either  ofbcenconnt 
the  obligors,  before  or  at  that  lime;  that  immediately  after  the  execution  and  ^^  •ndihe 
signature  by  the  three,  the  money  was  paid  to  D.  S.,  who  immediately  paid  itr®*^|VP*  **?!* 
into  a  banking-house,  in  the  names  of  himself  and  J.  L.  (who  was  the  attorney  i|\y„  ij^jj 
for  all  the  parties,)  and  took  the  banker's  accountable  receipt;  which  was  done  qq  regalar. 
in  consequence  of  the  other  parties  not  attending  on  that  day  to   execute  the 
bond  and  sign  the  receipt.     After  the  execution  of  the  different  bonds  and  se- 
curities,  viz.  on   the  26th  of  December  the  consideration   money  was  paid  ^°*  where 
over  by  the  bankers.  When  the  question  came  to  be  argued  before  the  Court,  ^^.^^1^^^^^^^^^^ 
as  to' whether  the  plaintiffs  were  entitled  to  recover,  the  point  raised   was,  ey  had  been 
whether  any  of  the  pleas  were  sustained  by  the  facts  proved  in  evidence,  so  paid  by  (h« 
as  to  invalidate  the  annuity  by  reason  of  the  stat.  17  Geo.  3.  c.  26. 

Per  Cur.  The  payment  of  the  consideration  nioiiey  of  the  present  annu- 
ity woiild  have  been  made  to  D.  S.  but  upon  condition,  and  upon  an  under- 
standing tiiat  it  would  be  paid  in  at  the  banker's,  gntil  a  future  event  should 
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grmntM  to  occur.  It  cannot  therefore  be  considered  as  an  absolute  pajment,  but  mast 
oneoftevabe  riewed  as  the  payment  of  an  agent  in  mediOf  till  some  further  act  was 
ral  obligoradone.     The  statute  positively  requires,  that  the  .assurance  should  set  forth  the 

hM  d""'ii'**™®  ®^  ^^®  person  by  whom  the  consideration  was  advanced. 
1^  him  ten  ^^  ^^^>  indeed,  been  decided,*  that  where  the  pleas  are  only  in  general 
ponoded  io  terms,  without  reference  to  the  annuity  act,  an  objection  like  the  present  is 
th«baad«  not  well  rhised;  but  in  the  present  instance  they  refer  clearly,  though  ool 
of  a  banker  specifically,  to  the  provisions  of  the  annuity  act.  The  pleadings  of  the  de- 
antil  the  ei  fendants  must,  therefore  prevail,  and  judgment  of  nonsuit  be  entered.  See 
JSdtildt  ^  ^«*-  214;  10  id.  209;  13  id.  476;  3  T,  R.  298;  6  id.  690;  8  id.  328;  4 
b/iheoihorEasl,.86;  2  N.  R.  141;   1  H.  Bl.  309. 

obligors,  and  the  bankera  paid  over  the  monej  to  D.  8.  the  Conrt  held  that  a  plea  alleging  that  tb« 
mooej  was  ■tated  in  the  asaaraneea  to  have  been  paid  by  the  grantee,  and  not  showing  last  ihe  aama 
was  in  fact  advanced  by  any  agent  of  the  graniee's,  mast  be  (aken  as  pleaded  with  reference  to  the 
•tat.  17  6.  8.  c.  26.  and  that  the  facts  pleaded  were  sn  estoppel  to  the  annnitant's  recovery. 

I   667  ]  (d)  Mode  of  describing  bank  notes. 

VVrioht  v.  Read,  H.  T.  1690,  K.  B.  2  T.  R.  554.  S.  P.  Rumball  t.  Mua- 

RAT,  E.  T.  1789,  K.  B.  3T.    R.  298;     Cousins  t.   Thohpson,  T.  T. 

1795,  K.  B.6T.  R.  335. 

Bank  ootea     A  rule  had  been  obtained  to  show  cause  why  the  annuity  deeds  should  not 

'"^'h^f  ^^  ^^  delivered  up  to  be  cancelled,  the  ground  that  the  true  consideration  was 

noney  in    ^^^  ^^^  ^^^^^  '"  ^^®  memorial,  part  of  the  consideration  being  in  money,  and 

tht-memori^^^  rest  in  -Bank    notes;    whereas  the  whole  consideration  was  described 

al.  as  money  in  the  memorial;  the  counsel  who  showed  cause,  said,  that  Bank 

notes  had  always  been  considered  as  money,  and  that  they  were  so  in  the  case 

of  tenders.     Lord  Kenyon  said,  that  Bank  notes  were  considered  as   money 

for  many  purposes;  and  it  was  so  held  by  Lord  Mansfield  and  the  Court,  in 

Miller  v.  Race,  1  Burr.  462.     And  the  rest  of  the  Court  concurred  in  opinion 

that  the  consideration  was  well  set  forth.  Rule  discharged.  See  post.  tit.  Bank 

Notes,  and  3  Alk.  2.^32;   1  Scho.   &   Lefr.    318-19;  11   Ves.  66g;  Noyes  v; 

Price,  H.  T.  16  Geo.  3,  Select  Cases,  242. 

(c)  Mode  of  describing  local  notes. 
Morris  v.  Wall,  li.  T.  1898,  C.  P.  1  B.  &  P.  208. 
_..  The  consideration  money  of  an  annuity  was  paid  *^  in  notes  on  the  Bank  of 

eomDonent  England  and  country  bank  notes,"  without  the  dates  and  times  of  payment  of 
part  of  the  ^^^  latter  being  noticed.  The  defendant,  it  was  proved,  might  have  been  paid 
considers  in  cash,  but  accepted  the  local  notes  in  preference.  It  was  now  pioTed  to  set 
tionofan  an  aside  a  judgment,  which  had  been  obtained  on  a  warrant  of  attorney,  given 
Boity  is  ad  to  secure  the  annuity.  Per  Cur.  Where  the  consideration  of  an  annuity  ii 
vanced  in  p^-j  Jq  notes,  not  of  the  Bank  of  England,  they  must  be  set  forth,  and  the 
the  particQ  ^"X^  ^^^  ^^^^  ^^  payment  distinctly  specified,  in  order  that  the  Court  may 
lareoftbemjudgo- whether  they  are  of  such  a  nature  that  they  may  be  properly  considSer- 
shoald  be  ed  as  equivalent  to  cash.  Rule  absolute.  See  3  T.  R.  298.  554;  6  id.  690; 
Boecified  in  8  id.  328. 
the  ooenoori  (  rj  jjf^^  of  describing  banker^s  checks. 

r  668   I  ^'  ^^  JPARTE  Mitchell,  clerk,  H.  T.  1802,  K.  B.  2  East,  137. 

Bat  it  is  ^^^    memorial  of  an  annuity  stated,  that  the  consideration  was  paid  in 

toot  nteesn^^^^Ji  whereas  it  appeared  that  part  was  paid  by  a  banker's  check ;  the  cask 
ry  to  set  for  which  had  been  received  a  month  before  the  execution  of  the  deeds  for  se- 
forth  in  the  curing  the  annuity.  It  was  now  moved  to  cancel  those  instruments.  Per 
inemerial  (j^^  j^  j^^g  heen  held  only  necessary  to  set  out  in  the  memorial  the  payment 
J^  *jjg""^°*  of  the  consideration  money  of  an  annuity  by  banker's  checks,  where  the 
tiealars  of  checks  have  been  delivered  as  payment  at  the  time  of  granting  the  annuity; 
a  banker *«  but  here  the  money,  payable  on  the  banker's  check,  was  actually  received  by 
eheck  the  grantee  before  the  execution  of  the  deeds,  and  may  be  correctly  viewed 
where  the  and  considered  as  money  paid  to  her  by  the  grantor.  The  consideration 
valae  has  ^iji^jj  h^g  hiien  stated,  viz.  money,  has  been  therefore  properly  described  in 
ed*by7hr^  the  memorial.  See  6  T.  R.  690;  8  id.  32 1 . 
grantor.  •  4  East,  95. 
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i,     O'Callagav,  executor  of  Stoppord,  v.  Sir  Johv  Ingilby,  IL  T.  1807,  Where  the 

K.  B.  9  Eist.  275.  Uon'iffM 

The  payment  of  an  annuity  granted  to  the  plaintiff's  testator  was  refused,  j^j^^^jj 
on  the  ground  that  the  memorial  of  the  deed  creatine;  the  annuity  did  not   ac-  ^as  stated 
curately   set  forth  the  manner  in  which  the  consideration  money  was  paid,  to  be  for 
The  indenture  recited  in  the  condition  of  the  bond,  stating  the  payment  of  the  »he  price  of 
consideration  thps,  at  or  for  the  price  or  sum  of  1800/.;    which   said  sum  of '^?^'' 
1800/.  was  paid  by  the  said  Wm.  Stopford,   (pliintiff's  testator)   to  the   said  JJjJ^^Vj™ 
Wm.  Morland  and  Thomas  Hammersley  (certain  trustees  appointed  to   con- by  the  gran 
tract  for  the  annuity),  by  his  draft  on  Messrs,  Ransom  and  Co.  his  bankers,  at  tee  to  the 
or  before  the  sealing  and  delivery  of  the  said  indenture  and  bond."     The  ah-grdntora  bj 
nuity  deed,  as  stated  in  the  memoriil  of  that  deed,  described  the  consideration  *"*  ^"^^^  *^ 
thus;  "in  consideration  of  the  sum  of  1800/.  of  lawful  moViey  of  Great  Britain,^/  ^^^^^^ 
of  the  said  Wm,  Morland  and  Thomas  Hammersley,  in  hand,  paid  by  the  said  ^^  ©f  ihe 
Wm.  Stopford,  and  which  was  paid  to  them  by  his  draft  on    Me.ssrs.    Ransom  indentore  " 
and  Co.  his  bankers,"  to  be  by  them  the  said  VVm.  Morland  and  T.  Hammer-  ii  was  held 
sly  paid  and  applied  to  the  purchase  of  the  annuity.     Per    Cur,    Where   the  •"•^cient  to 
consideration  is  not  paid  in  money  but   by  draft,   the  particulars  of  that   draft *Jj°''  *^^* 
must  be  specially  set  forth.     But  if  the  consideration  be  paid  by  a  draft  con-  .,f„^°!^'  ®' 
verted  mto  cash  before  the  execution  of  the  deeds,  it  is  not  necessary  to  state  ey  yf^J^  ^^ 
the  particulars  of  the  draft.  It  is  alleged  in  the  deeds  cited  in  the  present  case,  ceived  by 
that  payment  of  the  money  was  made,  and  the   means   are   only  subjoined  by  the  grant 
which  the  money  was  paid,    viz.    by  a  draft  of  the  plaintiff's  testator,   on  his°"  ^y 
bankers.    It  was  therefore  unnecessary  to  set  forth  the  particulars  of  the  draft.  I?*"j'  *lf 
See  3  T.  R.  298;  6  id.  690;  8  id.  3«28.  ,„a  ,h*|;, 

•  was  super 

(g)     Mode  of  describing  money.  fluoas  to 

Drake  v.  Rogers,  E.  T.  1820,  C,  P.  ^  B.  &  D.  19;  S,  C.  4  Moore,  402,    p^^VJI^^ 

A  rule  nisi  was  obtained  to  set  aside  a  judgment  which  had  been  signed  upon  of  the  draft 

a  warrant  of  attorney,  g^ivcn  to  secure  an  annuity.     It  appeared  that  the  con-  in  the  me 

sideration  consisted  of  Bank  of  England  notes  payable  on  demand  and  of  a  morial. 

drafl,  payable  at  a  banker's.     It  was  contended,  that  the  securities  on    which    [  66^  J 

the  annuity  had  been  granted  were  void,  as   the  memorial   had  not  set  forth 

when  the  draft  was  payable,   or  whether   it   had  been  really   paid.        It  ap-n 

peared  also  that  the  witnesses  to  the  indenture  creating  the  annuity  were  dead,  ^  ^^^^  fj^ 

and  that  the  annuity  had  been  regularly  paid  for  the  period  of  1 1  years.     Ptr  ^g^^^  ,  part 

Cur,  The  terms  of  the  memorial  are  as  fillows;  that  ^*in  consideration  of  85/.  of  the  con 

m  Bank  of  England  notes,  payable  on  demand;  and  also  65/.  by  a  draft,  bear- 'ideration 

fng  even  date  therewith,  drawn,  Stc.  and  payable  at,  &.c.  to  (he  defendant  paid  of  ■". 

by  the  plaintiff,  the  receipt  whereof  the  defendant  duly  acknowledges,"«5rc.  The  f|^""*^^.- 

receipt  of  what?  not  the  receipt  of  the  money,  but  of  the  draft.     Now,  upon  lars  of 

principle,  and  in  accordance  with  the  current  of  authorities,  we   must  ask  the  which  were* 

rule  absolute.  In  point  of  principle,  there  is  an  obvious  reason  why  it  should  ap-  stated  in 

pear  on  the  face  of  the  memorial  when  the  draft  is  payable.      The  draft  may  ***^  memorr 

have  been  payable  at  a  distant  day,  in  which  ca.se  the  grantors  may  have  been  ■*».*'"*  "<>^ 

put  to  the  loss  of  part  of  the  consideration,  by  getting  it  discounted.    The  case  ble^and'th* 

of  Berry  v.  Bently,*  and  Pool  v.  Cabans,f  are  directly  in  point,  and  are  much  application 

stronger  than  the  one  before  us.     *In  the  latter  case,   the   consideration   had  was  mad& 

been  paid  by  a  check;  and  although  it  was  contended  that  it  was  unnecessary  after  the  an 

to  specify  when  a  banker's  check  became  payable,  it  being  always  considered  "°**y  ^^^ 

as  money,  yet  the  Court  deemed  it  requisite.     Lei  the  rule  be  therefore  made  r!??|'*" 

absolute;  but,  as  the  annuity  has  been  paid  for  such  a  length  of  time,  the  con- and  all  the 

ditionof  the  principal  l>eing  returned  by  the  defendants  on  taking  an   account  witnesses 

before  th'^  prothonotary  must  be  imposed. — Rule  absolute.  were  de«d» 

See'i  East.  85.  88.  137;  9  id.  13>.  149,  3  T.  R.  ^298;  I  B.  ^  P.  209.        •  "*«  •^" 

made  ab 

solate   for   setting   aside  a  judgment  signed  on   the  condition  of  returning  the  principal  on  an  accoont 
being  taken  before  the  prothonotory. 

♦  6  T.  R.  6&0.  t  8  T.  R.  S28. 
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(h)  Modf  oj  descHbing  a  pre-existing  debt, 
KlRKMAN  V.  PlUCE,  II.  T.  1700,  C  P.  1  H.  Bl  309 
Whero  part  Rule  to  show  cause  why  the  securities  for  this  aoouity  should  not  be  deliT- 
of  the  con  ^,^^1  up,  on  the  ground  that  the  consideration  was  not  sufficiently  set  fonUin 
Hideration  ^^^  memor  al,  which  stated  generally  **  ihe  annuity  to  have  been  granted  in 
debt^T  consideration  of  160/."  paid  by  the  plaintiff  to  the  defendant,-  but  it  appeared 
fiiMi'be  dethat  99/.  of  ihe  money  had  been  previously  lent  by  the  plaintiff,  for  which  the 
•cribcdai  defendant  had  given  several  promissory  notes;  and  that  the  plaintiff,  at  ibe 
soch.  tinie  of  granting  the  annuity,  advanced  only  so  much  money  as   remained  to 

complete  160/.  allowing  1^  guineas  for  the  expenses  of  the  deeds,  giving  up 
the  notes.  The  counsel,  in  showing  cause,  said  that  the  consideration  was 
sufficiently  set  forth, -as  the  whole  money  had  in  fact  been  received  by  the  de- 
fendant, though  at  different  times.  Fut  the  Court  held  clearly  that  the  partic- 
ulars of  the  consideration  were  n<«t  sufficiently  specified,  the  words  of  the  sla- 
[  ^''^  J  tute  being  that  the  consideration  shall  be  fully  and  truly  set  forth  and  describedi 
*  and  therefore  they  made  the  rule  absolute. 

The  dHte  k  ^^j     Mode  of  dcsaibing  bills  of  exchange  and  proinUsory  notes, 

Jf  bin"  or'  RuMB.iLL  V.  MuRRAT,  E.  T.  1789,  K.  B.  3  T.  R.  298. 

proiniMory      Rule  to  show  cause  why  the  judgment  entered  on  a  bond  and  warrant  ofRt- 
notes  moit  torney  given  to  secure  an  annuity  should  not  be  set  aside,  &c.  because  the 
be  Slated,    consideration  was  stated  in  the  memorial  to  be  in  money,  whereas  it  was  ia 
notes;  the  one  a  banker's  check,  the  other  a  promissory  note.      Against  the 
rule  it  was  contended,  that  notes,  whnn  paid,   were  by  the  statute  put  on  Ibo 
same  footing  with  money,  and  considered  as  such;  and  that  as  the  fourth  sec- 
tion of  the  annuity  act  seemed  to  admit  that  the  consideration  might  be  partly 
in  notes,  provided  Ihoy  were  paid  when  due,  it  was  unnecessary  to  make  aoy 
distinction  between  notes  and  money  in  the  memorial;    but  Lord  Kenyon,  C. 
,^  J.  observed,  that  if  the  dates  and  other  particulars  of  those  notes  were  not  set 

there'^are     ®"*»   ^^®   Court  could  not  see  whether  a  full  consideration  for  the  annuity  bad 
several  as    ^^  l^ad  not  been  gi^en;  for  if  they  were  payable  at  a  distant  time,  and  no  a)-* 
svrances  se  lownnce  made,  the  true  consideration  would  not  appear  on  the  memorial.  Rule 
coring  the   absolute.     See  Chit,  on  Bills,  107.  331.  .333.  6lh  ed. 
same  annoi  (/j)     /„  separate  stcurUics, 

*f  beam  ne  Saunders  v.  IIardinge,  M.  T.  1792,  K.  B.  5  T.  R.  9. 

ceasary  to  ^^^  defendant  in  consideration  of  141/.  granted  an  annuity  of  24/.  durioghis 
slate  the  life  to  B.  and  for  securing  it  gave  a  bond  fir  300/.  and  a  warrant  of  attorney 
confiidera  assigning  his  glebe  lands  for  00  years.  In  June,  1783,  B.  assigned  the  annuity 
tionsineveto  C.,  who  in  April,  1786,  assigned  to  S.  the  plaintiff.  On  this  last  as- 
ry  one  of  gignment  there  was  a  memorial  of  a  deed-poll,  dated  7lh  April,  1786,  exe- 
more'than  ^uted  by  the  defendant,  reciting  that  by  indenture  dated  SCth  June,  1783,  B. 
once  in  the  for  the  considerations  therein  mentioned,  assigned  the  glebe  lands,  tithes,  &c« 
memorial,  within  mentioned  to  C.  for  the  remainder  of  the  within  mentioned  term;  ibat 
yet  there  by  an  indenture  of  assignment,  bearing  even  date  (with  the  deed-poll),  bc- 
mast  be  tween  C.  and  the  defendant,  the  some  glebe  lands;  &c.  were  for  the  coDsider- 
once  from*'^^**""^  therein  mentioned  assigned  to  the^  plaintiffs  for  the  residue  of  the 
the  memori^^^'^i  ^^^^  ^^^  plaintitf  had  contracted  with  the  defendant  for  the  purchase  of 
al  to  each  a  farther  annuity  of  7/.  during  (he  defendaot's  lile-lime  (over  and  above  th« 
assorance  within  mentioned  annuity  of  24/.)  for  421.  paid  by  the  plaintitf  to  the  defendant; 
which  does  by  which  deed-poll,  in  consideration  of  li*/.  paid  hv  the  plaintiff  to  the  defcn- 
i"he^oMido"r^'^"^»  the  latter  assigned  to  the  former  certain  g'lebo  lands,  ^-c.  for  the  re- 
ailon  as  sidue  of  the  within  mentioned  term.  Also  of  a  bond  dated  8th  April,  1786, 
makes  it  whereby  the  defendant  became  bound  to  the  plaintiirfor  400/.  conditioned  for 
manliest  the  payment  of  one  clear  annuity  of  31/.  by  the  defendant  to  (he  plaintiff  da- 
that  ihcy  ring  the  life  of  the  former.  A  rule  was  obtained  to  shnw  cause  why  this  jodg- 
are  all  con  u^gnt^  ^nd  the  proceedings  thereon,  should  not  be  set  aside,  because  the  rae- 
reldie  10  the  "'"*'*^^  did  not  state  the  consideration  Cvr  the  annuity  of  31/  secured  by  the 
same  trans  bond.  The  affidavits  in  an  answer  to  this  app!rcati(.n  contnined  the  two  for- 
action.        mcr  memoiials,  the  one  of  the  grant  of  the  anunuity  of  !;24/.  from  the  defendant 
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to  B.  and  the  other  of  the  assignment  thereof  from  B.  to  C.  Against  the  rule 
it  was  aigued,  that  the  consideration  of  the  annuity  from  the  defendant  to  the 
plaintiflf  manifestly  appeared  in  the  last  memorial.  Thai  this  was  an  annuity  of 
Sll  compounded  of  two  sums  24/.  and  11.  per  annum.  That  the  consideration 
of  the  latter  was  stated  in  terms  in  the  dced-polt  to  have  been  42/.;  and  that  [^"^l  ]i 
the  consideration  of  the  former,  which  was  merely  an  assignment  of  another 
annuity,  originally  granted  to  B.  (and  of  which  there  was  a  regular  memorial) 
might  be  seen  by  the  deed  set  forth  in  the  first  memorial,  to  which  the  last  re* 
ferred.  But  that  if  this  memorial,  taken  by  itself,  was  not  sufficiently  descrip- 
tive, yet,  when  taken  with  the  two  former  ones  to  which  it  referred,  and  which 
might  be  taken  into  consideration  with  it  as  relating  to  the  same  transaction  ia 
its  different  stages,  the  whole  consideration  appeared. 

Per  Cur,  Under  the  17  Geo.  3.  c.  26,  we  are  of  opinion  that  this  last  judg-T***  "J*®™*^ 
ment  cannot   be  supported.     Had  there  been  any  words  of  reference  in  the"*.    .  ^* 

•  rv  instru 

memorial  of  the  bond,  connecting  it  with  the  annuity  secured  by  the  deed-poll,  ,qq„|  i^^ 
&.C.  the  bond  might  have  been  tenable;  but  there  is  nothing  in  the  memorial  to  which  an 
connect  the  one  with  the  other. — Rule  absolute.  annaityisM 

_^— .p.^^— cared  oiasl 

3d.     With  reference  to  the  date.  contain  the 

I.     Downs  v.  Parkhcrst,  H.  T.  1789,  C.  P.  cited  2  H.  Bl.  13.  inVtramtTnu 

In  this  case  the  Court  of  Common  Pleas  se;  aside  a  judgment  to  secure  an  Bat  where' 

annuity,  because  the  date  of  the  warrant  of  attorney  was  not  slated   in  the  there  are 

memorial  several 

2.     Ex  PARTE  Chester,  E.  T.  1792,  K.  B.  4  T.  R.  694.     S.  P.  THURKiLL^^^^'^Kiveri 

V.  Wallace,  cited  4  T.  R.  695.  Way!? 

The  annuity  was  secured  by  a  deed  of  assignment,  bond,  and  warrant  of  at-  the  memori 
torney.     On  a  rule  to  show  cause  why  the  deeds  should  not  be  set  aside,  be-al  contains 
eause  the  memorial  did  not  contain  the  date  of  the  warrant  of  attorney,  it  wastbe  date  of 
contended;  Ist,  That  the  Court  had  no  jurisdiction,  since  the  grantee  had  nei-'^°'®  ^^ 
ther  entered  up  judgment  or  instituted  any  other  proceedings;  and  2dly,  That  J^^*™^  j. 
if  the  Court  possessed  jurisdiction,  yet  the  warrant  of  attorney  ought  only  tOQ„^  ji  ^^^ 
be  set  aside,  for  a  defect  in  one  deed  cannot  vitiate  the  others,  which  were  not  vitiate 
truly  recited  in  the  memorial.     In  which  opinion  the   Court  acquiesced;  and  those  of 
in  answer  to  the  first  objection  said,  that  the  warrant  of  attorney  gave  jurisdic- J***^|*  **^®  . 
tion,  it  being  a  proceeding  in  Court. — Rule  absolute  as  to  the  warrant  of  r^^  "  ^^^^ 
attorney.  j  '^^2  1 

3.       DoEy    ox  THE  DEMISE  OF  MaSON,  AND  OTHERS,  V.  PHlLLIPS,   M.  T.   IdlB,  ^i^g^^  ^^ 

K.  B.  5  M.  &  S.  369.  indentare 

At  the  trial  of  this  cause,  i%  appeared  that  the  memorial  of  an  annuity  set  was  describ 
forth  the  bond  securing  the  annuity,  with  its  proper  date.      The   warrants  of®<*  i"  ^^«    . 
attorney  which  were  given  also  to  secure  it  bore  even  date  with  the  bond  as  >nemori«lof 
set  forth  in  the  memorial.     An  indenture,  to  which  the  defendant  was  a  party,  ^"  ^ear^Q/ 
and  upon  which  the  present  action  was  brought,  and  to  which  several  other  even  date 
persons  Were  parties,  was  described  as  ^'bearing  even  date  with  the  bond."  with  a  bond 
it   was  objected  that  the  memorial  did  not  state   the   date   of  the   indenture;  the  date  of 
but  it  being  answered  that  the  memorial  sufficiently  stated  the  date  of  the  in- J.^'.*'^  ^^' 
denture  by   words  of  reference  to  the  bond,  the  objection  was  not  further  ^^*J?^[jj^ 
pressed.  ihe  Coari 

'■'•• held  that 

4th^     With  reference  to  DESCRierxo  the  witness,  &c.  the  date  of 

1.     Hart  v.  LovelaOe,  M.  T.  1795,  K.  B.  6  T.  R.  471.  i*>«  >nden 

A  rule  was  obtained  to  rhow  cause  why  a  judgment,  indenture,  and  ^<^r- '"^  ,r^1. 
tani  of  attorney,  gived  to  secure  an  annuity,  should  not  be  set  aside  on  three  ^pp^^^Qi/ 
grounds;   1st,  Because  in  the  memorial  no  dute  is  given  to  the  bond  and  war- ir  the 
rant  of  attorney.     Sdly,  That  it  does  not  appear  with   sufficient   distinctness,  names  of 
who  were  the  witnesses  to  the  indenture  or  to  the  bond  and  warrant  of  attor-  *!*•  wiines 
ney,  the  memorial  only  stating  that  all  the  instruments  were  attested  by  A.  B.  * f' ||°  j*J!J2| 
4rc.  or  one  of  them.      3rdly,  That  it  is  not  stated  to  whom  the  consideration  i^^^^^^i^ 
money  was  paid,  or  that  it  was  paid  at  all.     Per  Cur,,  It  is  not  incumbent  aoaaity  are 

VOL.  I.  59 
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ibat  the  ei  annuity  granted  by  defendant  set  aside,  and  the  secorUiM  delivered  op,  ea  the 


bAYe  been  conclusive  answer  to  I  his  application,  that  act  declaring  that  no  further  desenp- 
«et  eat.  tion  of  the  witnesses  should  be  required  bejond  the  names  ofsoch  witDcoaca. 
I  675  J  Per  Cur.  If  this  cuse  is  not  within  the  proviso  of  the  statute,  3  Geo.  4.  c  9S. 
Bat  the  there  is  of  course  an  end  of  the  question.  But  independeoi  of  that  act,  we 
P°"'icc<mi '^*"'^  Ih&t  upon  the  construction  of  the  55  Geo.  3.  c.  141.  the  memoml  ef 
ance  wiih    '^"^  ^^^^  is.  sufficient.     By  the  H  Geo.  3.  c,  Sfr.  the  oannesof  the  whneeKs 


the  3  G.  4  only  are  required  lo  be  inserted.     Then  comes  the  53  Geo.  3.  c.  141.  in  the 
c.  92.  held  schedule  of  which  the  names  of  the  witnesses  are  to  t>e  inserted  thus,  £.  F. 

iisofficieni  of ,  G.  H.  of .     The  question  therefore  is,  how  did  the  legis- 

when  ihe  {^fure^  at  the  passing  of  the  act,  intend  that  this  blank  should  be  supplied. 
we°^*uor  '^^  determine  this  we  must  look  to  the  object  of  the  legislature,  and  gire  a 
]ieyii*clerki  reasonable  construction  to  the  act.  The  object  of  the  legislature  was  to  pio- 
to  describe  vide  that  the  witnesses  should  be  so  designated  and  de8crit>ed,  that  thej  migbl 
them  as  be  found  when  wanted  for  the  purposes  of  justice.  Now  whether  it  is  more 
clerks  of  conformable  with  this  object,  that  the  witness  should  be  described  by  the  place 
nev^addine  ^^^^c  he  is  to  be  found  during  the  whole  day,  and  where  his  occupation  is, 
4heatior  or  the  lorlving  to  which  he  resorts  at  night  for  the  purpose  of  rest.  In  the 
ney's  reni  case  of  Haslope  t.  Thome,  1  M.  4r  S.  103.  it  was  held  by  the  Court  of 
dence.  and  King's  Bench  that  the  party  was  properly  described  by  bis  place  of  occn- 
eveo  im  pat  ion,  and  that  case  turned  on  a  rule  of  court  which  required  the  true  place  of 
pagned  the  ni^^de,  and  true  addition  of  the  part/  making  the  affidavit,  which  is  more  than 
the  Coart  ^"'^  ^^^  ^^  parliament  (in  terms  at  least)  m  this  case  requires.  Ibe  case  of 
ofKing's  Darwin  v^  Lincoln,  and  Smith  v.  Pritchard,  5  B.  4r  A.;  5  id  144.  717;  S.  C. 
Bench  as  to  1  D.  Sc  R.  :374.  have  been  pressed  upon  the  Court,  but  we  cannot  avoid  look- 
the  con       ing  on  those  cases  as  of  doubtful  authority.     We  therefore  think  there  is  do 

*y^'^'^"  ^^foundation  for  the  objeotion  against  this  memorial,  and  that  the  rule  must  be 

tne  o8  xjr.      J'     I  J       '^i 

8  c   141      "*s<*harged  with  costs. 

[  676  J  ^'  9"ECK  V.  Jefferies,  T.  T.  1823,  K.  B.  2  B.  &C.  1 ;  S.  C.  3  D.  4R.185. 
It  is  not  a  'Ibe  memorial  of  an  annuity  bond  described  one  oftbe  subscribing  witnesses 
compliance  to  a  warrant  of  attorney  by  the  initials  of  his  christian  name.  A  rule  nisi  was 
with  the  now  obtained  to  set  aside  the  different  securities,  because  the  name  of  the  wit- 
s*'^i4?  "^^*  ^^^  "^^  ^^'^  °"^  ^^  length.  Per  Cur.  The  initial  of  the  witness'  name  be- 
to  insert  in  '"S  ^"l^  stated  is  not  a  compliance  with  the  statute  63  Geo,  3,  c.  141.  as  it  is 
the  memori  P^^sib'^  ^^^^^  *be  facilities  which  that  act  meant  to  aflbrd  with  regard  to  finding 
hI  or  an  an  the  subscribing  witness,  might  be  completely  defeated  for  the  want  of  knowl- 
iioiiy  the     edge  of  the  christian  name. — Rule  absolute. 

•"•**■*•  ^.  5th.     With  reference  to  tleadino  defects  in  the  memorial 

Tian  name  *  '  *  Pkaed,  admi.mstrator  OF  Blackwell,  v.  the  Duchess  of  Cumberlaftd, 
ofoneofihe  E.xEcuTRix  on  the  Duke  of  Cumberland,  E.  T.  1792,  K.  B.  4T.  R.585. 
aobscribino;  To  an  action  of  debt  on  an  annuity  bond,  plea  no  such  memorial  as  pre- 
wimesnes  scribed  by  the  17  Geo.  3.  replication  traversing  the  plea,  rejoinder  stating 
te  a  w:ir  ||]q(  {(^^  consideration  had  been  untruly  alleged  by  the  memorial  to  hare  been 
""*'J*  j^  paid  to  boih  obligors,  the  Duke  and  L.  when  in  fact  one  of  them  did  not  re- 
atead  of  nei  ceive  any  portion  of  the  consideration.  Special  demurrer  and  joinder,  it  was 
ting  it  ont  Contended  that  the  rejoinder  was  had  on  two  grounds.  1st.  That  it  was  a  de- 
al length.  *  Thin  staiaie,  afier  reciiing  the  53  Geo.  S.  n.  141.  reapeoling  the  de<eriptiim  of  the  wit« 
A  plea  TO  ne9fles«  nnd  that  doubt;*  had  been  cntniiained  whether  h  was  necek»ary  to  insert  any  more 
an  annuity  than  the  name  or  natm.'s  of  the  witnes^sea  there  being  no  words  in  the  said  net  eipresslj 
deed  of  no  requiring  any  more  to  he  in9cr(ed,  nor  nnj  words  from  which  it  cenid  be  inferred  that  anjr 
anch  memo  more  wm  required  lo  be  m»  injicried  except  ibe  word  *'  of"  afler  the  letters  ••€,  F."  and 
rial  pio  **G.  H.*'  rii^pfciiirely;  nnd  its  being  expedient  to  remove  all  donbta  toocbing  the  said  act, 
clodes  the  with  re^poci  to  so  much  of  (he  memorials  required  by  the  said  act  to  be  enrolled  as  relates 
defendant  to  nny  description  of  th»  wiiiieM  or  witnesse«i  to  any  deed,  instrument,  or  aasvrance,  it 
deciires  *Mhar  no  farther  or  of  lie?  (Ie.'«cripilon  of  ihe  sob.icribing  witness  or  witnesses  to  any 
deed,  bond,  'nstrumen*,  or  oiher  ns-^uratice  whereby  any  annuity  or  rent  charge  is  or  may 
be  granted,  i^  required  in  iho  mtmorJMl  thereof,  besides  the  names  of  all  anch  witnesses: 
nnd  so  iho  9iid  act  sliajl  be  deemed,  consrrnisd,  and  t4ken," 
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parture  from  the  plea.     Sdlj.  That  it  alleged  no  matter  inconsistent  with  thejj^g  the  fa 

allegations  in  the  memorial.     Per  Cur.   We  arc  clearly   of  opinion   that  the  lidiiy  of  the 

rejoinder  is  a  departure  from  the  plea      The  defendant  having  in  her   plea  in  considcra 

bar  alleged  that  there  was  no  memorial,  ought  not  afterwards   to  be  per-*'®".*"  ^»>« 

mitted  to  admit  in  her  rejoinder  that  there  was  one,  and  then  deny  the  validi-^*^jl"J?°®''' 

ty  of  it.     The  other  ground  of  objection  is  equally  valid.     Defendant  in  her^.   ^^  .^' 

rejoinder  has  averred  a  fact  supposed   to  be  contradictory   to  the  memorial,  ^^  action 

which  is  not  at  ail  inconsistent  therewith;  the  reason  given  by  her  why  it  isof  debt  the 

not  true,  does  not  support  the  proposition  of  its  falsity;  because  though  the  cnnsidera 

consideration  was  not  paid  actually  to  the  Duke,  it  might  have  been    paid  to*»on  ?^*?.^ 

some  third  person  under  a  joint  authority  from  the  Duke  and  L.  or  to    L.   for""""'''  ""' 

himself  and  the  Duke.     The  memorial  is  therefore  conformable  with  the  d»-ypon  ihe 

rections  of  the 'annuity  act,  for  any  thing  that  appears  to  the  contrary,  uponface  of  the 

the  face  of  these  pleadings. — ^Judgment  for  the  plaintiff.     See  S  Saund.  84.  a.  bond  and 

n.  1;   1  Chit.  PI.  635:  t>'H.  Bl.  ^280;   16  East, 41.  condition 

2.  Horn,  executor,  v.  Horn  and  another,  T.  T.  1806,  K.  B.  7  East,  529.  ^^^""'J^  JJ 

To  an  action  of  debt  brought  upon  an  annuity  bond,   the  con8ide.''ation  of^^j,^  defend 

which  did  not  appear  upon  the  face  of  the  bond,  or  condition   set  forth  apon^^i  pleaded 

oyer,  it  was  pleaded  that  the  said  writing  obligatory  was  sealed  and  delivered  that  the 

after  the  passing  of  the  slat.  17  Geo.  3.  c.  'i6.  viz  on,  kc.  and  that  no  memorial  bond  waa 

of  the  same  was,  within  twenty  days  of  the  execution  thereof,  enrolled  in  the  •n»«»"ed  in 

Court  of  Chancery,  as  required  by  the  act;  by  reason  whereof  the  said  writ-|°  *. J*""  *  * 

...  •  »     /-f  II  7  \  L        I  -J       *•       passing  ot 

ing  obligatory  is  void.  Oenerai  demurrer  for  not  showmg  that  the  consideration  ^i^^  annairy 

was  pecuniary,  Ftv  Cur.  Although  by  the  terms  of  the  first  clause  of  the  an-  act,  and 
nuity  act  it  is  required  that  a  memorial  of  every   annuity  bond  should  be  en- that  no  me 
rolled;  yet  it  may  be  gathered,  from  the  whole  purview  of  the  statute,  that  it  morial  wa» 
only  applied  to  annuities  granted  upon  pecuniary  considerations,  and  not  to  all  *•?  ^     t 
annuities.     As,  therefore,  the  consideration  did  not  appear  upon  the  face  of  |^^|j  ^^^ 
the  bond,  or  of  the  condition  set  forth  upon  oyer,  the  plea  demurred  to  is  cer-pigg  jnnuffi 
tainly.  defective.     Tlie  want  .of  a  memorial  as  objected  to  in  such   a   formiscient  for 
no  bar  to  the  action. — Juflgment  for  the  plaintiff.     See   5  Rep.    119,-  Plowd.  not  alleging 
376;  4  T.  R.  585.  790;  5  id.  639;  2  H.  Bl,  280;   1  Chit.  PI.  516.  3d  edit.      «hat  the 

3.  De  La  Rue  v.  Stewart,  M.  T.  I80G,  C.  P.  2  N.  R.  3G2.  ^^on  wM*pe 

To  debt  on  bond  conditioned  ibr  the  payment  of  an  annuity,  the  defendant  (.onjary. 

pleaded  that  he  had  paid  the  annuity  in  manner,  and  upon  the  several  days  and  Where  the 

times  in  and  by  the  condition   limited,   &c.     The  plaintiff  in  hia   replication  pinintift' in 

traversed  these  facts,  and  tor  breach  of  the  said  condition  he  suggested  to  the  hia  replicA 


Court  that  after  the  making  of  the  bond  a  large  sum  of  money,  to  wit,  Sfc.  "°"  ^^ 
became  due,  was  still  in  arrear,  &c.  Demurrer,  showing  for  cause  that  the  [^j^jj^  ^j-^^^ 
plaintififin  his  replication  had  not  assigned  any  breach  of  the  condition.s  at  com- annniiyalle 
raon  law.  Per  Car.  By  the  statute  8  &.  9  W.  3.  c.  If .  s.  8.  no  suggestion  can  be  ged  that  the 
introduced  on  the  record  except  in  the  three  cases  of  judgment  upon  demur-  defendant 
rer  by  confession  of  ni7  rfkt/.  Leave,  was,  however,  granted  to  plaintiff  to"***  "°*^P*^ 
amend  upon  payment  of  co.sls.  See  1  Saund.  99.  103;  2  WiU.  i  13;  2  Burr.'Jj  ihafon* 
775;  2  T.  R.  576.  the  contra 

ry  87/.  10».  for  two  qoarterly  pnymnnts  t)ornme  doe  nnd  was  sitll  in  arrear;    the  Court  held  the  repli* 
cation  insufficient,  hot  permitted  the  plaintilfto  amend  upon  payment  of  costs. 

4.  SiMMOxs  V.  Hunt,  E.  T.  1814,  C.  P,  I  Marsh,  155.  A  plea  im 

The  defendant  pleaded  to  an  action  upon  a  bond   of  annuity  that  the  me^  pn«ning  the 
morial  which  had  been  enrolled  "  was  not  a  good  and  sufficient  memorial  of  the  •"^'^^^^^y 
said  bond  according  to  the  form  of  the  statute,  by   reoson  whereof  the   bond    .    ^^^   . 
on  which  ihis  action  is  brought  is  void  in  law."     Demurrer  showing  for  cause  J^j  of  an 
that  it  was  not  alleged  that  no  other  memorial  was  enrolled   besides  the   nie-g„n„j|y  " 
morial  mentioned  in  the  plea;  and  for  not  showing  in  what  points   and    parti- bond  naoei 
culars  the  memorial  was  defective.     The  C««urt  cailod   upon   the  counsel  to  specify  the 
support  his  first  objection,  and  afterwards  said  thnt  the  plea  may  be  good,  and  P**.*"^®  !**. 
yet  a  suflicient  memorial  may  have  h«rn  filed,    as   non  constat   but  there  may  ^gf^^jj^^ 
have  been  another  sul)s«quen!ly  enrolled  within  tTie  twenty  days.   It  is,  there- ^j^j  j^nege 
fore,  insuflicient.      And  as  the  defence  is  undeserving  of  sanction,  we  cannot  that  no  oih 
allow  an  amendment,  arid  must,  therefore,  give  judgment  for  the  plaintiff.         er  memort 
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al  has  b«6o  6(h.  defects  in  tub  memorial  how  aided. 

A  d^f^'ci  In  I^ERRY  V.  Bentley,  E.  T.  1796,  K.  B.  6  T.  R.  690. 

the  memori  '^^  memorial  io  this  cas^  stated  the  consideration  mooej  of  an  annuity  to 
ftl  of  an  an  ^^^^  been  paid  by  a  promi^ory  note  drawn  by,  Sfc.^  and  payable  at,  &c. 
Doity  can  without  stating  when  the  note  wds  payable.  The  Court  was  nnoved  to  allow 
pot  be  sap  the  defect  to  be  remedied  by  an  atlidavit.  Ptr  Cur.  The  memorial  roost 
lied  by  affi  gtate  that  the  consideration  has  been  paid,  and  we  are  of  opinion  that  omissioa 
^■^'1'  can  be  supplied  by  extrinsic  evidence. 

advane  ine  - 

money  bv  IV.  AXNUITY  WHEN  VOID  OR  VACATED. 

way  of  an  1.   Broomhead  v.  Eyre,  E.  T.  1794,  K.  B.  5  T.  R.  697. 

"■'ly  J  ?**'      ^'  gr^'^tcd  an  annuity  of  U) '/.  in  irust  for  C.  an  attorney.  The  whole  coa- 

the  defendant;  but  immediately  aher- 
parties,  the  sum  of  19/.  1  Is.  ibe  amooot 
part  of  the  ^^  ^-'^  ^i^^  ^or  preparing  the  deeds,  nnd  for  com  nission,  was  paid  back  by  A. 
eoDsidera  On  a  rule  to  show  cause  why  the  annuity  deed  should  not  be  cancelled,  oa 
tion  money  the  grounds  that  the  annuity  was  void  if  any  part  of  the  consideration  be  ra- 
^  r**°'i?  turned  to  the  person  advancing  the  same.  Per  Cur.  We  are  of  opinion  tbit 
pnrpose  ^'  '^  ^^^  entitled  to  any  commission  in  putting  out  his  own  money,  ftnd  thtt 
the  deeds  the  case  is  within  the  fourth  section  of  the  annuity  act,  referred  to  by  the 
will  beset  counsel  for  the  defendant.  — Rule  absolute.  See  17  Geo.  3.  c.  26.  a.  9;  5S 
aside.  Geo.  3.  c.  141.  s.  9. 

The  ad  2.  Kelpe  v.  Ambro»«,  E.  T.  1798,  K.  B.  7  Tcr.  Rep.  651. 

of'iDonev^  It  appeared  upon  motion  to  set  aside  the  securities  given  for  aecoriDg  la 
at  different  A^Duity,  that  the  consideration  for  granting  it  was  money  that  had  been  If  at, 
limes  for  advanced,  paid,  laid  out,  and  expended,  to  and  for  the  maintenance,  edaca- 
ihe  ednea  tion,  and  advancement  of  the  defendant.  The  objections  taken  to  the  secu- 
tioa  and  rities  were,  first,  that  the  considerations  stated  were  not  sufficient  to  support 
Sfthed""  ^^^  S*^*"*  ^^  **^®  annuity  within  the  provisions  of  the  17  Geo.  3.  c.  26.  s.  4. 
iandani  is  S^^^on^'y)  that  if  they  were  sufficient,  yet  the  several  sums  advanced  should 
M  valid  con  bave  been  explicitly  set  forth,  with  the  times  when  advanced,  and  to  whom, 
tfideraiien  Sed  Per  Cur,  The  objections  cannot  prevail;  for  it  is  clear  that  money 
for  the  has  been  advanced  by  the  plaintiff's  wife  to  the  une  of  the  defendant  to  a 
^rant  of  » larger  amount  than  the  sum  stated  as  the  consideration  of  granting  this  annui- 
ihe  Coar"  ^^'  ^^^^  diflerent  sums  had  been  fairly  and  bona  fide  paid  by  the  grantee; 
•will  not  in  therefore  this  being  a  money  consideration,  the  objection  that  it  should  bave 
lerfere.  been  set  forth  when  the  different  sums  of  money  were  paid  must  fail,  as  the 
[  679  ]  grantor  himself  has  admitted  that  the  consideration  was  an  antecedent  debt  due 
The  Conit  ^^^^  ^^^  ^^  ^^^  izrantee,  arising  from  different  sums  paid  at  different  times  for 
set  aside  an  ^*^  "'®*  ^^  would  be  extending  the  act  of  parliament  too  far  to  decide  that  this 
annoity  annuity  could  not  be  supported  merely  because  the  respective  times  wheo 
where  their  respective  sums  of  money  were  advanced  by  the  grantee  are  not  niea- 
the  iQomori  tioned. — Rule  discharged  with  costs. 

tiL^*^ih!r  ^'  ^^^  Braam  v.  Isaacs,  T.  T.  1799,  C.  P.  1  B.  *  P.  461. 

bond  and  -^  recital  of  a  bond  and  warrant  of  attorney  to  secure  an  annuity  was  sta- 
warrant  of  ted  in  the  memorial  of  the  indenture  creating  the  annuity  as  follows:  ^*  that 
attorney  the  defendant  had  executed  a  bond  in  the  penal  sum  of  iOOO/.  conditioaed  for 
given  to  sethe  payment  of  an  annuity  of  100^  to  the  plaintiff,  and  also  that  for  the  bet- 
care  the  an  j^,.  securing  the  payment  of  the  said  annuity,  the  defendant  had  executed  a 
wa/onoci  ^^^'"""^  ^^  attorney.  No  other  notice  was  taken  of  these  instrumeats  than 
talin  the  an  ^^i^t  was  introduced,  by  the  recital  in  the  deed.  It  appeared  that  the  gran- 
nnity  deed  tee  was  dead,  and  that  the  annuity  had  stood  unimpeached  for  the  period  of 
even  after  18  years.  A  motion  was  now  made  to  set  aside  a  judgment  which  had  been 
the  death  obtained  for  tho  plaintiff,  and  to  show  cause  why  the  warrant  of  attorney 
lee  and""  ■^'^"^^  "?^  ^®  delivered  up  to  bo  Crincelled.  Per  Cur,  A  memorial  of  one 
*  the* lapse  of  *^^^^  which  merely  recites  the  existonce  of  oilier  deeds,  cannot  be  said  to  be 
18  years  a  memorial  of  other  deeds  recited.  The  court  are  therefore  bound  to  set  the 
since  the  annuity  aside,  noivviihstanding'the  lapse  of  18  years. — Rule  absolute.'  See  4 
grant;  T.  R.  494,  500;  o  id.  140;  6  id.  335;  7  id.  640;  8  id.  328. 
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4.  Poole  v.  Caranes,  M.  T.  1700,  K.  V.  8  T.  R.  :128.  Or  "fw 

A  rule  was  obtained  to  show  cause  why  an  annuity,  and  the  documents  gi?-  {^*„"pP,*j[J 
en  to  secure  the  same,  should  not  be  set  aside,  on  ihrtf^  proiinds.  1st.  Because       ^.^^^  ^^ 
the  memorial  slated  that  the  money  was  f^aid  to  the    dribndant,  when  in  tact„n  affidavit 
it  was  paid  to  his  agent.     2d.  That  the  true  consiideralion  was  not  stated   in  of  the  gran 
the  memorial,  since  the  agf^nt  deducted  10/.;  and  that  the   insufficient,  slate- tee,  stating 
ment  of  the  cunaideralion  in  the  memorial  rendered  it   invalid.     On   showing  ^^i^jj' '^^^* 
caiwe  an  affidavit  was  produced  stating  that   the  arrears   had  been   r^gulnrly  ^^j*^^P 
paid  for  several  years,  until  December  last,  at  wh  ch  period  the  agent  died.t^een  him- 
It  was  then  contended  that  as  the  defendant  had  suffered    so  long  a  time  to  and  the  a 
elapse  since  the  annuity  was  granted,  and  suffercul  the  agent  to  die  before  he  gent, 
availed  himself  of  the  objections,  who  could  only  refute  them,  it  was  not  compe-    [  680  J 
tent  for  him  to  exercise  them  now.  In  this  proposition  the    Court   acquiesced,  Wheie  an 
but  was  going  to  discharge  the  rule,  when  it  was  urtred  that  the  last  objection*^""' .^ 
was  fatal,  as  it  appear.ed  on  the  face  of  the  memorial,   in  stating  that   part  of  ^^^^  p^, 
the  consideration  money  was  paid  by  a  check,  without  s'atifig  the  particulars,  want  of  a 
and  Per  Cur.  As  no  material  distinction  can  he  drawn  between  this  case   and  meniorialr 
the  case  of  Berry  v.  Bentley,  6  T.  R.  690.  that   decision    must  govern  this,  ib«Cenri 
consequently  the  last  objection  must  prevail. — Rtile  absolute.  a     th^^f^t 

5.  Symo.nds  v,  Cobourne,  E!  T.  1706,  C.  P.  TB.  &  P.  482.  mer  uTlT 

Per  Cur.  In  cases  \9here  an  action  is  broufrht   upon  an  annuity  bond,  and  ^jelivered 
the  annuity  is  void  for  want  r^  a  memorial  under  the  first  section  of  the  an-ap  to  be 
nuity  act,  the  motion  must  be   to  slay   proceeding's,   and   not    deliver  up  the  cancelled; 
annuity  bond  to  be  cancelled.  **•*  ""^*"'°"* 

6>  Sm  Harry  Goring,  bart.  v.  Wellfs,  clerk,  E.  T.  1799,   C.  P.  1  B.  «5rlV"«-rt^«^ 

n    Aor;  ^  procew 

n.  o  lo.  dinga. 

Certain  annuities  had  been  purchased  by  the  plaintiiT,  which  the  defendant  Where  an 
found  himself  unable  to  pay.     The  plaintiff  therefore  agreed  to  give  up  thesenuiianua 
anuuities  upon  the  defendant's  delivering  to  him  a  certain  sum  of  money,  and  greetogife 
a  bond  payable  at  a  future  day.     The  securilit-s  for  the  annuities  where  ^®W"  cVitieaoa 
ever,  to  be  held  by  the  plaintiff  until   the  time  of  payment,  when   he    li^^^f' reGBw'ing  tf 
took  to  deliver  them  up.     A  rult?  was  obtained  to  show  cau'^e   why   these   se-sunfiofmoip 
eurities  should  not  be  delivered  up  to  be  cancrllod,  for  certain  causes  .which  ey  and  a 
rendered  them  void.     Per  Cur.   Although  the  annuity  bond  may  be  void,  the  bond  pays- 
objections  were  waived,  and  a  new  agreement  was  entered  into;  end  the  mo- J*'®  "*  "  * 
tioD  now  made  is  in  contravention  of  that  new  agreement,  to  insure  the  pcrfor-^^^j^j^^ 
malice  of  which  the  annuity  securities   were   to    remain  in   the  hands  of  the  iheir  ann»i* 
grantees.     Should  the  bond  prove  useless,  and  the  annuity  bond  be  resorted  ty  tecari 
to,  BD  application  to  the  Court  may  then  meet  with  a  different  reception.    But  i«m  nntil 
the  present  motion  being  for  a  purpuse  quite  collateral  to  the  statute   17  Geo.  j*'*  ***"** 
3.  c.  26.  we  must  discharge  the  rule  without  costs.  oavable 

7.  Cator  v.  Hoste,  M.  T.  .1802.  C.  P.  2  B.  8t  P.  567.  ihe  Coort 

The  mode  in  which  an  agreement  containins^  the  power  of  redeeming  an  an-  refused  to 
nuity  granted  by  the  defendant  to  the  plairitiff  had   been   memorialized,  was  order  thenr 
objected  to  by  the  defendant,  and  a  rule  nisi  had  been  obtained  to  set   aside  ^^  be  deliv- 
the  anniiity,  and  restore  to  thie  defendant  a  sum  of  money  which   had  b*^^"  fhoutli" 
levied  under  an  execution  in  this  cause.      It  ap;>eared  that  the  agreement    f'^r  ihey  might 
the  redemption  of  an  annuity  was  expressed   as  follows;  *' Memorandum,  I  be  o.'ielaaa, 
undertake  and  agree  that  in  a  case  the  said  D.  H.  shall  he  desirous  of  repur- nnlea*  the- • 
chasing  the  annuity  granted  by  him  for  his  life  to  J.   C,"  &c.    and  concluded,  «n«»oUy 
'*  witness  my  hand,  R.  W.  agent  for  J.  C."     The  memorial  stated  the  clause  **„"f„^JJ. 
thus;  "  And  also  of  a  memorandum  whereby  the   said  J.    C,   by    f^-  W*  J^'-^Or  to  beaet 
agent,  undertook  and  agreed  that  in  case  the  said-D    TI.  should  be  desirous  of  ggide  where 
repurchasing  the  annuity,  &.c.  which  said  memorandum  is  witnessed   by  the  a  memorial 
said  R.  W."  The  present  rule  was  obtained  on  the  ground  that  the  agreement  which  ata 
was  not  truly  set  forth  in  the  memorial;  it  being  there   described   to   be   '^"clih'* 
agreement  and  undeiitakinsf  by  the  plaintiff,  whereas  it  was  an  agreement  and  i^g  ^f,^„p| 
undertaking  by  R.  W.:  and  although  said  to  be  wiines'^ed  by  him^  was  in  fact  jyj  agree* 
signed  bj  him  noi  as  a  witness,  but  in  the  actual  capacity  of  contracting  par-  for  a  re 
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demption  jy  p^^  (^^^y  Tjjc  o!»jection  is  answered  by  saying  thai  it  was  not  nccesury 
b*^  K*  Vv"* '*^*^  it  shonid  be  witnessed  at  all.  The  objection  being  therefore  no  longer 
hw  asent/  tenable,  R.  W.  must  be  taken  to  have  entered  into  the  agreement  as  agent 
and  that  it  only  for  J.  C.  and  the  agreement  must  be  substatitially  viewed  as  J.  C/band 
wan  wiines  not  R.  W.'s.  All  that  the  annuity  act  requires  has  been  complied  with,  and 
Md  by  R.    the  rule  must  be  discharged.— Rule  discharged.     Sec  1    B.  &    P.   64;  3  T. 

hlldlaffi     ^-  ^^^'  ^  '^-  -^'^^  ^  '*^'  ^'*^'  ^^^'  ^'^^' 

cieni  «wben  compared  wiih  the  agreement,  which  alleged  that  K.  W.  the  agent  of  J  C  entered  ialo 

socb  agreement  as  follow*:  **I  ondertake  and  agree.  &c.  witness  my  h^nd.  R.  \V.  agent  for  J.  C. 

[  681   1  8.  CiiooK  V.  Tower,  M.  T.  1808,  C.  P.  I  Taunt.  37^2, 

Where  an  ^^  accommodation  bill  of  exchange  drawn  by  the  plaintiff,  and  accepted  by 
daiion  bill  ^^^  ^S^^^y  ^^^  given  to  the  defendant  as  the  consideration  of  an  annuity.  It 
given  by  appeared  that  the  bill  had  been  dishonoured  by  means  of  plaintiff's  not  hav- 
tbe  drawer  ing  provided  cash  for  its  9aymcnt,  but  that  he  had  paid  it  upon  notice  fonr 
as  the  consi  days  aller  it  was  due.  It  was  now  contended  that  the  bill  not  having  been 
deration,  of  pQidi  ^hen  due,  the  Court  were  bound  to  set  aside  a  judgment  which  had  been 
aud*w*h"h  *'5"®^  ^7  ^^®  plainlifT,  to  effectuate  which  purpose  a  rule  nisi  was  now  obtain- 
ha^  been  ^^-  ^^''  ^^^  The  words  of  the  founh  .section  of  the  annuity  act,  render- 
accepted  ing  it  lawful  for  the  Court  to  order  any  judgment  entered  up  in  respect  of  an 
by  the  par  annuity,  where  notes  (the  consideration  of  the  annuity)^  with  the  privity  and 
\j  to  whom  consent  of  the  persons  advancing  the  same,  shall  not  be  paid  when  due,  to 
"!T*J^*'*'"®*  be  vacated,  only  apply  to  ca^es  where  the  Court  see  that  there  have  been 
diahononr  ^''"udulent  practices.  Privily  and  consent  mean  some  contrivance  that 
ed  by  ^^^  bill  should  not  be  paid,   if  these  words  were  not  in  the  act  it  might  be  dif- 

roeansof  ferent.  By  u*»ing  these  expressions,  the  legislature  evidently  intended  to  pro- 
ihe  draw  tect  grantors  from  base  and  dishonest  schemes,  and  from  receiving  paper  worth 
er  a  not  nothing.  When  the  bill  in  question  became  dishonoured,  and  was  taken  to  the 
viVJdl'aiids  ^'^"''^®'^»  ^®  P*'^  *'•  It  cannot  be  therefore  said,  that  within  the  meaning  of 
for  its  pay  ^^^  ^^^i  ^^^  ^^'^  ^^^  "^^  P^'^  when  due.  The  grantor  received  the  money  as 
ment,  but  soon  as  he  could  require  the  drawer  to  pay;  and  as  there  is  no  evidence  of 
the  drawer  the  privity  and  consent  of  tho  drawer  to  the  non-payment  by  the  acceptor,  the 
had  sabse  rule  must  be  discharged.  The  fnct  of  the  bill  being  for  the  accommodatioa 
2".^.^  of  the  drawer  matters  not,  as  the  arroptor  was  equally  liable  to  the  present 
notice-  held  <^6^^ndant  as  if  it  had  been  a  bona  fide  transadtion.  Rule  discharged, 
that  itie  Cook  v.  Tower,  M.  T.  1808,  C.  P.  1  Taunt.  37^2. 

fact  of  im  The  plaintij9*  inlhis  action  had  advanced  500/.  as  the  price  of  an  annuity 
mediate  ^f  65/. 3  but  until  the  annuity  deeds  could  bo  prepared,  had  agreed  to  accept 
payment  ^^  ^  security  the  joint  bond  of  the  defendant  and  one  A.  B.  which  was  to  be 
been  madd  cancelled  when  the  annuity  deed  was  executed.  A  deed  was  aflerwards  ex- 
by  the  ac  ecuted,  in  which  the  defendant  granied  the  plaintiff  a  redeemable  annuity  of 
ceptor  di.l  65/.  Upon  an  objection  being  made  to  the  annuity  being  redeemable,  and  a 
not  vacate  refusal  on  the  part  of  the  defendant  to  alter  it,  the  plaintiff  informed  the  dc- 
''"d^^h"^  fendant  that  he  would  not  deliver  up  the  bond,  but  would  hold  him  and  A.  B. 
Sih  section  '*®^^^  upon  it.  A  rule  nisi  was  now  obtained  to  set  aside  a  judgment  which 
of  tbeannn^^^  been  signed  by  the  plaintiff,  inasmuch  as  the  bond  not  having  been  given 
ity  act.        up  when  the  deeds  were  executed,  the  consideration  had  been   retained  within 

I  68-2  i  the  4thsectionoflhe  l7Geo..*3.  c.!i>6.^4.  P»r  Cur.  This  question  admitd  of  no 
Where  doubt.  The  consideration  was  thd  de:/l  of  500/.  The  bond  was  a  nullity, 
600/.  had  un(J  completely  extinguished  by  the  annuity  deed.  If  an  action  had  been  iu- 
^^"  *jlJ[*"8tiluted  on  the  bond,  it  would  have  been  a  good  plea  to  havo  pleaded  that  the 
considara     <^nnu(ty  had  been  granted  in  satisfaction  of  the  debt. — Rule  discharged. 

tion  of  an  annoity  and  a  bonJ  given  as  seroriiy  to  bo  cancelled  upon  ihe  execution  of  the  SDnait? 
deeds,  and  the  grantee  rufuKed  to  deliver  up  the  bond  opon  the  complelion  of  the  deeds,  the  Coorl 
held  that  these  fuels  dirt  nut  invaiidale  tho  annuiiy    wiihin  ihe  4th  scciion  ofihc  17  Geo.  4.  c.  26. 

b^ndToM  .^^-  P^^^^  ^-  I>L'Pur5',  E.  T.  180D,  K.  IJ.  II  East,^134. 

<.».^  •»  .«  I*  ^^^3  in  this  case  moved  to  set  aside  11  iudijment  on  u  bond  entered  up  on 
cure  an  an  *     r  '  %  f  n*         ■  »    r 

nuiiy  wos    ^  warrant  ol  attorney  to  secure  an  annuity,  and  for  canceilmg  the   warrant  01 

improperly  attorney,  on  account  of  a  misdescripiion  of  the  securities  in  the  memorial. 

described,       Per  Cur.   I^t  the  rale  be  made  abseitif^  as  to  setting  aside  the  judgment. 
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The  Court  were  then  solicited  to  order  the  delivering  up  of  (hi  warrant  to  fee  **?  ^^^^ 
cancelled^  which  they  refused  lo  do;  hut  it  being  nfterwards  produced  in  coun^^*^"*^  ^^^ 
thejr  ordered  it  to  be  deposit ed  with  the  proper  officer  in  court.  ram  of  at 

attornej  f«r  entering  jndgment  open  the  bond  to  be  delivered  ap  to  be  cancelled,  bnt  directed  it  aa  it 
Waa  in  Conrt,  to  be  delivered  into  the  caatody  of  the  proper  officer.  , 

1 1 .  Dob,  DEM.  Dblbgal,  T.  Hallowing,  M.T.  1816,  K.B.  iStark.  N.P.431.deed1a"*^ 
In  ejectmeot  by  the  grantee  of  an  annuity,  it  appeared  that  one  of  the  trus-  not^  render 
tees  under  the  annuity  deed  had  executed  it  after  the  memorial  had  been   en-^d  invalid 
rolled,  which  it  was  contended  rendered  it   void.       I-,ord  Elienborough,  C.  J.  ^J  "  iroetee 
at  first  seemed  inclined  to  nonsuit  the  plaintiff  for  this  objection,   but  he  pc- ^jS^^l^jJJ'^jj 
mitted  him  to  take  a  verdict,  giving  the  defendant  leave  to  move.     On  a  mo-  rolmeat. 
tion  being  made  in  the  ensuing  term,  the  Court  refused  a  rule.  Where  the 

12.     Ex  PARTE  Caroline  Mackenzie,  E.  T.  181^,  C:  P.  4  Taunt.  32.3.     grantee  of 
The  grantee  of  the  annuity  was  to  retain  10/.  until  the  grantor  should  make  ■"  annuity 
his  will  to  secure  the  annuity,  and  an  affidavit  that  he  would  never  revoke  it.  ^^.^  Jo/ %» 
The  magistrate,   however,  to  whom  the  parties  went   to  swear   the   affidavit,  |j|  ,1,^  '^ 
Would  not  allow  the  grantor  to  swear  it,  in  consequpnce  of  which  the  10/.  was  tor  ihoald 
paid  over  to  the  grantor.     After  the  annuity  had  been  paid  for  several  years,  make  her 
It  was  moved  to  set  it  aside,  inasmuch  as  the  10/.  kept   back  waa  a  retaining  will  for  fai' 
part  of  the  consideration  on  a  pretence,  so  as  to  invalidate  the  annuity  accor- J"*' "f®"" 
ding  to  the  enactments  of  the  4th  section  of  the  17  Geo  3.  c.  26.  and  to  ena-  J^^^  y^^^ 
ble  the  Court  to  order  the  deed,  bond,  &c.  to  be  cancelled.      Ptr  Cur.     The  affidavit 
10/.  was  not  money  kept  back  within  the  meaning  of  the  statute.     The  whole  not  to  re 
of  the  act  must  be  taken  together.     The  legislature  meant  a  retaining  for  the  vokeit,and 
benefit  of  the  person  retaining,  and  to  the  injury  of  a  person  selling  an  an-  ^*'*  "**J'* 
DuitT.     But  in  the  present  case  the  money  was  not  kept  back  for  any  purpose  |,'^Wlet'' 
of  the  grantee.  herewear 

the  affidavit,  in  eonieqoeDce  of  which  the  10/.   wai  relaroed;  it  was  held  that  the  10/.  waa  not  money 
retained  so  as  to  render  the  annaity,  &c,  void  by  the  4ih  section  of  the  atat.*  17  Geo.  S.  c.  29. 

13.  Readshaw  y.  Balders,  T.  T.  18 11,  C.  P.  4  Taunt.  57.  S.  P.  Howe  v.    [  eSS  1 

StNGB,  £.  T.'  1812,  K.  B.  15  East,  440.  Where  the 

A  rule  nisi  was  obtained  to  arrest  the  judgment  upon  a  ;rerdict  given  for  the  grantor  of 
plaintifi* under  the  following  circumstances: — It  appeared  that  the  defendant  •"  «Bnuity 
nad  granted  an  annuity  to  the  plaintiff,  and  tiad  agreed  to  pay  it  "without  ^^y  ^ovennuted 
deduction  or  abatement  whatsoever  out  of  the  same  or  any  part  thereof,  for  ^^  ^\^J^i^ny 
in  respect  to  the  then  present  or  any  then  future  tax  upon  property."     A  ^cr- Redaction, 
diet  having  been  (bund  for  the  plaintiff  for  a  certain  amount  of  arrears   af)er  in  respeet 
deducting  the  property  tax,  the  present  motion  was  made  on  the  ground  that  of  the  then 
the  Stat.  46  (Jeo.  3,  c.  65.  §  1 15.  rendered  the  whole  annuity  void,  as  it  P^o- PJ^'^^liJ*' 
rides  "that  all  contracts,  covenants,  and  agreements,  made  or  entered  into  for  J!,,^,^  p^^p 
payment  of  any  interest,  rent,  or  other  annual  payment  aforesaid  in  full,  with- ^rty  la^^the 
out  allowing  a  deduction  in  respect  to  the  property  tax,  shall  he  void.  Coort  held 

Per  Cur,  The  use  of  the  word  "  void,"  in  this  statute,  which  certainly  has  thai thestat, 
a  retrospective  operation,  and  therefore  applies  in    this   case,   only   "^®*"sj^^^'  '•*• 
that  notwithstanding  the  present  contract  (by  which  the  annuitant  would  with-  /*'jj|^|,  jg' 
out  the  aid  of  the  statute  be  enabled  to  withhold  his  consent  to  the  allowance  retrospec 
prescribed  by  the  act)  all  deductions  and  repayments  shall  be  allowed  accord-  tifo)  only 
ingly.     It  would  be,  however,  doing  great  injustice  to  extend  it  further  than  avoided  the 
either  the  words  or  the  evident  intention  of  the  act  requires,  and  it  cannot  be  annuity  aa 
supposed  that  the  legislature  meant  without  any  apparent  necessity  to  avoid  |^^^'  ^^ 
the  whole  deed.— Rule  discharged.    See  T.  R.  603;  5  id.  641 ;  1 1  East,  165;  ^"^^oetien 
13  id.  87.  of  the  prop 

14.  HuRD  T.  Girdle8To:v,  H.  T.  1815,  C.  P.  6  Taunt.  8;  S.  C.  1  Marsh,  407.  erty  tax.bat 
The  defence  to  an  action  of^covenant  for  the  arrears  of  an  annuity  was,  that  aot  with  ref 

the  plaintiff,  an  attorney,  purchased  the  annuity,   and,  aAer  he  had   paid   the  «^enee  to 
consideration  money,   received  from  the  defendant  the  amount  of  a  bill   ^o*"  J^^j^'J*^  ^j^^ 
business  done,  including  a  charge  for  searches  for  incumbrances,  which  search- ^Q„g|ty  of 
es  had  never  been  made.     It  was  left  to  the  jury  to  say  whether  this  charge  soch  dedno 
had  been  made  with  an  intent  to  get  back  part  of  the  consideration  money  tion. 
VOL.  I.  CO 
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(within  the  meaning  of  the  4th  section  of  the  annuity  act,)  or  whether  iheovcr- 
Wiiar*  an  charge  had  been  made  through  mere  inadverlnnce  or  mistake.  Verdict  for 
auorney  plaintiff.  A  motion  was  now  made  for  a  now  trial.  Ptr  Cur.  If  the  present 
ilie  araniee*^  6®  ^^^  been  made  for  the  purpose  of  frau<Uilently  paying  less  than  was  to 
o1  an -aiHiai  ^PP^^c  on  the  memorial,  the  transaction  would  have  been  illegal.  The  jury 
ty,  after  have  however  found  that  there  was  no  fraudulent  intention  on  the  part  of  the 
having  paid  plaintiff.  The  object  of  the  act  wa.s  to  protect  the  grantees  af  annuities  from 
the  conaid  imposition  by  the  statement  of  a  larger  sum  in  the  memorial  than  wasthe6otia 
Dev  rece'ii-fi^  consideration;  but  it  never  meant  to  doprive  a  person  of  his  property  for  a 
ed  from  I  be  ■^^''^  mistake. — Rule  discharged.     See  5  T.  H.  597. 

grantor  the  payment  of  a  bill  which  included  an  item  fur  Itnstness  never  done;  it  was  held  ibat  the  io- 
advertant  payment  of  this  charge  did  not  invalidate  the  annoi'y. 
L  ^^4  ].  ,5      j^^^^    pj   T   ,g,.5^  i^   1^  2  Chit.  Rep.  34. 

Judgment  had  been  entered  upon  a  warrant  of  attorney  given  to  secure  an 
Where  a  annuity,  hut  no  memorial  of  the  security  had  been  enrolled.  A  rule  nisi  had 
memorial  of  been  obtained  to  set  it  aside.  It  was  contended  that  the  rule  roust  be  dischar- 
a  warrant  cd,  as  the  defendant  himself  had  been  the  cause  of  the  memorial  not  having 
•raitorney  been  enrolled.  The  Court,  however,  made  the  rule  absolute;  they  were  then 
mv'aBrJn  *PP'**'^  ^^»  ^®  ^^^^  ^^^  warrant  of  attorney  otfthe  file,  which  application  was 
iMiity  had    refused,— Rule  absolute.     See  Barnes,  8. 

■Dt  been  enrolled  at  the  request  of  the  grantor,  the  Conrt  held  that  he  was  not  thereby  estopped  froB 
impeaching  the  jadgment,  but  they  refased  to  take  the  warrnnt  off  the  file- 

hillJif^aid       ^^'     ^^^^^^^  ^-  ^^^  MiLsiNGTON,  E.  T.  I8I5,C.  P.  6  Taunt.  189. 
an  ioatal  ^^  ^®®  moved  to  set  aside  an  atinuity  on  the  ground  that  upon  an  application 

neot  uf      by  lb®  grantee,  the  grantor  had  paid  a  half  yearly  instalment  commencing  half 
m  samii     a  year  sooner  than  was  warranted  by  the  deed  and  the  memorial.       Per  Cur. 
ty  sooner     A  payment  made  by  the  grantor  in  his  own  wrong  not  made  in  pursuance  of 
?**■"  ■"**'•'' any  previotis  agreement  repugnant  to  the  deed,  is  no  breach  of  the  annuity  act 
termaaTthe^^  induce  US  to  grant  the  present  application. 

deed  and  ^^'     MooTHAM  V.  ffow,  T.  T.  1817,  C.  P.  7  Taunt.  59€. 

memorial  The  attorney  for  the  grantor  of  an  annuity,  when  the  consideration  money 
does  not  va  was  paid  down,  said  that  he  must  retain  50/.  for  expenses,  which  sum  he  de- 
cate  the  se  ducted,  and  paid  the  grantor  the  residue.  Tt  was  now  moved  fo  set  aside  the 
*0"'J^*  annuity,  on  account  of  the  exhorbiiance  of  the  charge.  Per  Cur.  It  has 
The  gran  been  agreed  that  the  grantor  was  to  pay  the  expenses;  he  chooses  an  attorney 
be  prejudi  ^^^  ^*^  perhaps  acted  erroneously.  The  grantee  is  not,  however,  to  aoffer 
eed  by  the  ^^  ^^^^  account. — Rule  refused. 

fact  of  the  grantor's  attorney  retaining  an  nnreasonable  sam  for  expenses  ont  of  the  consideratioD  mo*' 
e>  at  the  time  of  payment. 

Ihe  eoort  |8.     WiLUAMS  v.  HocBiN,  T,  T.  1818^  C.  P.  8  Taunt.  455. 

•el  aside  an  j^  ^^g  moved  in  this  case  to  vacate  certain  securities  n^lating  to  an  annuity, 
j^  j^^  *  upon  the  ground  that  the  consideration  money  was  not  the  proper  money  of  the 
Mipse  of  6  plaintiff  as  stated  in  the  securities;  and  that  the  name  of  the  person  by  whom, 
years,  dar  and  on  whose  behalf  the  consideration  money  was  paid,  was  not  trtriy  set  forth 
ing  fo  of  in  the  receipt  on  the  bond.  It  was  contended  that  the  application  to  the  Court 
which  it  ^gg  jjjQ  jgjg^  jjj^  annuity  having  been  granted  six  years  ago,  and  having  been 
l¥*pai?"Jp  P®*^  ^^^  *^®  ^®^  *^®  years.  But  as  it  appeared  that  the  real  purchaser  of  the 
eo  the  ap  annuity  was  alive,  and  had  come  forward  to  claim  the  consideration  money  and 
plication  of  annuity  as  his  own,  the  Court  made  the  rule  absolute, 
the  party  \9,      Barber  V.  Gamson,   H.  T.  1821 ,  K.  B.  4  B.  ^  A. 281. 

J^°****^  An  annuity  had  been  granted  by  the  plaintiff  to  the  defendant,  which  was  to 

ihaillMfcon  ^*  ^^^''S®*^  oo  certain  leasehold  premises.  As  the  properly  was  susceptible 
aidoration  ^^  tnuch  itnprovcment,  it  was  agreed  that  pan  of  the  consideration  should  be 
money  and  deposited  in  (he  hands  of  the  plaintiff's  attorney,  to  be  called  for  from  time  to 
the  n.koieortime,  according  as  improvements  to  a  certain  amount  had  been  made.  The 
the  person  money  had  been  advanced  in  such  manner  from  time  to  time,  and  had  all  been 
beltolf^  paid  over  three  months  af\er  the  grant  of  the  dnnuity,  and  it  was  sworn  bylb« 
was  paid  p^aintifi  's  attorney  that  no  profit  had  accrued'either  directly  or  indirectly  to 
were  Dotr»  ^^^  plaintiff  or  himself.  It  was,  however,  contended  that  the  money  which 
ijr  etatad.    had  been  thus  temporarily  placed  in  the  hands  of  the  plaintiff's  attorney. bad 
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been  retained  contrarj  to  the  provisions  of  the  stat.  53  Geo.  3.  c.  141.  ^6.    [  685  1 
A  rule  was  now  obtained  to  show  cause  why  the  annuity  should    not   be   ad- Where  part 
judged  null  and  void.     Per  Cur,  The  Glh  clause  of  the  statute  53  Geo.  3,  c.  of  ihe  c^n 
J2l.  ^  6.  gives  to  the  Court   a  discreiionary  power  to  impose  such  terms  as  •'<'«»'**'*^"  . 
the*justice  of  the  case  may  require.  •   It  is  not  compulsory  upon  them  to  set®' ""  *"!!?' 
aside  the  annuity.     Tlie  statute  meant  to  puard  against  fraudulent  and  unf^iir  J^^  y^^^ 
dealings  and  practices;  this,  iherctbre,  being  a  penal  clause,  and  the  power  g^a  ^as  pU 
-of  the  Court  to  interfere  being  purely  discretionary,  it  ought  clcnrly  to  appear  ced  in  the 
that  the  practices  on  the  part  of  the  prdUtee  or  his  agent   have  been  such  as  h«nd«of  ihe 
to  evidence  some  misconduct  which  has  been  prejudicial  to  the  grantor  of  this  K™"***  ■ 
annuity.      But  the  aorreement  originated  with   the   grantor   himself,  and  ^■sj"**"^^ 
highly  beneficial  to  him  by  the  improvement  of  the  premises.     No  advantage  g^^r  lo  iIm 
has  been  reaped  by  the  grantee,  except  collaterally  by  the  increased  value  ofgnotor 
the  premises,    upon  the  security  of  whioh  the  annuity  was    purchased.       We  from  lime 
RMist  therefore  discharge  the  rule;  but  upon  the  terms  that  no  annuity  interest  *V""*. 
be  charged  on  the  sum  retained  except  from  the  period  when   it  was  finally  ''^"•".* 
paid.— Rule   discharged.      See  1  Taunt.  372;  4  id.  523;  6  T.  R.  690;   8  id.  ^h«nld*be 
308;  4  East,  85;  3  B.  St  P.  19.  improved 

to  the  ansoant,  and  it  was  all  paid  over  with  in  three  moniha,  the  coart   refused  to  vacate  the  annaitj, 
«a  the 'tratifliieiion  did  not  appear  n  fraadulent  retainer,  'bat   discharged  ihe  rale  apon  the  lernia  that  no 
annniiy  interest  ahoald    be  charged   on    the  sum  retained   escept  from  the  period  when  it   waa  fittallj 
paid. 

20.  Williamson  V.  He.vr'y  Michael  Goold,  E.  T.  18*23,  C.  P,  1  Bing.S?34. 

A  rule  niHi  was  obtained  calling  on  the  plaintiff  to  show  cause  why  the  an-      ^    -^i* 
ntiity  granted  hy  the  defendant  to  him,  together  wiih  ihe  judgment  and  other      jj^„  ^f 
documents  by  which  it  was  secured,  should  not  be  set  aside.   The  tacts,  as  dis-the  conaid 
closed  in  the  defendant's  affidavit,  were,  that  he  had  contracted  with  one  How- oration  mo 
ard  for  a  further  sum  of  3,130/.  to  be  advanced  him  in  addition  to  other  8umsn«y  ^**  ■"• 
Already  due  and  for  which  the  defendant  had  granted  an  annuity  for  his  life,  '■"*®*'    Y 
out  of  which  Howard  was  to  pay  off  the  sums  due,  and  for  procuring  the  *"™the  a^ntee 
of  3,130/.  Howard  was  to  receive  10  per  cent.     That    Gibhs,  acting    in    tho^fanannoi 
capacity  o{  agent  to  the  plaintiff,  did  afterwards  retain  from  and  out  of  the  said  ty  for  the 
4,130/.  the  various  sums  originally  due,  and  also  a  further  sum  of  450/.,  413/.  expense  of 
whereof  Gibbs  declared  was  due  to  Howard  for  the  procuration    money,  and  *^®****- J**** 
for  his  costs  in   preparing  the  securities,  at  the  rate  of  10  per  cent,    on  such  ^JJ^  Comt 
9,130/.  and  the  residue  whesoof  was  chargeable  for  the  trairelling  expenses  ngiy^jd^gt^n 
and  trouble   of  the  said  Gibbs,  and  two  other   persons   who    accompanied  ding  the 
him  to  witness  the  execution  of  the  securities.     After  those  deductions,  Gibbs,  lapse  of  lO 
as  agent  for  the  plaintiff,  paid  down  to  the  defendant  990/.  being  the  balance  ye«ra.  wta 
then  remaining,  990/.  was  the  only  part  of  the  sum  ot  4,130/.  which  ever  came*  ."     *.?* 
to  the  defendant's  hands;  and  that  neither  Howard  or  Gibbs  ever  were  agents  ^^^^^  ^p  ^^ 
for  the  defendant.  '  aceount  bo 

In  nnstver  to  this  affidavit  of  the  defendant,  there  wae  an   affidavit   by  the  ing  taken, 
plaintiff,  Gibbs,  and  others,  that  no  part  of  the  purchase  money  of  the  annuity  "n**  ihe  do 
was  by  the  direction  or  privity  of  the  plaintiff,  retained  or  kept  back.      That  J"fjl".'  "" 
after  the  securities  were  executed,  the  whole  of  the  consideration  money  wasj**!     '  * 
paid  over  to  the  defendant  in  their  presence;  Sir  George  Goold,  the  brother  of  ^ hat  might 
the  defendant,  being  also  present.     That  Gibbs  was  not  in  any  manner  author-  t)e  dje  for 
ized  by  any  person  interested  in  the  annuity  granted,  to  keep  bark  or  retain  .irinr.ipal 
any  part  of  such  considerat  on  money,  and  that  there  was  no   agreement   thnt  !»"**  •««•* 
Howard  should  receive  10  per  cent,  for  prornration  money  or  commissi«»n.     It    .    ^'    ^ 
appeared  that   the  defendant  had    twice   taken   the  benefit  of  the   insolvent    ^ 
debtor's  act;  on  both  occasions  he  had  in  his  schedule 4>f  debts  s<9t   ferifa   this 
annuity  as  subsisting  and  payable  from  him,  without  any  objection  to  its  valid- 
ity.    Per  Cur,  If  part  of  the  consideration  money  has  been  retained  by  the 
grantee  of  the  annuity,  or  by  his  agent  there  is  an  end  of  the  question.     It  has 
been  argued  that  if  it  has  been  retained  by  one  or  the  other,  either  by  the  party 
himself  retaining  the  ninney,  or  by  the  agent  of  the  party  employed  under  the 
circumstances  in  which  he  einplo)'ed  Gibbs  on  this  particular  occasion,  it  is  the 
same  thing.     It  becomes^  therefore^  necessary  to  look  into  the  conduct  of 
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Gibbs,  and  of  Williamson,  who  is  (he  grantee  of  the  annuity.  Now  we  find 
Gibbs  going  a  distance  with  two  witnesses  to  attest  the  payment  to  the  gran- 
tor of  the  annuity;  and  the  moment  the  money  is  put  into  the  hands  of  the 
grantor,  these  witnesses  aru  made  to  quit  the  room,  and  then  a  large  sum  of 
monry  is  held  back,  part  of  it  for  the  charge  of  preparing  the  deeds,  and  the 
other  part  as  a  consideration  for  negotiating  the  annuity.  Now  looking  at  the 
case  under  that  general  point  of  view,  if  it  respected  the  conduct  of  Gibbs  only, 
can  we  say  this  is  such  a  consideration  for  the  payment  of  the  annuity  as  the 
Court  can  giva  sanction  to?     Clearly  not.     But  then  it  is  said,  is  Williamson  | 

responsible  for  the  conduct  of  Gibbs?    No  doubt  a  man  may  empley  an  agent  i 

to  purchase  an  annuity;  and  we  see  no  reason  on   genera)   grounds,    to   dis-  \ 

tinguish  in  a  case  of  this  description,  between  the  conduct  of  the  principal  and 
the  conduct  of  the  agent,  any  more  than  in  any  other  case.     Now  on  this  part  i 

of  the  case,  without  looking  into  the  contradictions  in  the  affidavits,  WiDiani- 
eon  appears  from  his  own  deposition  to  be  the  grantee  of  the  annuity,  and  he  | 

stands  in  a  particular  relation  with  respect  to  Mr.  Gibbs.  Gibbs  was  the  com- 
mon agent  of  both  parties;  if  Williamson  meant  fairly,  he  should  make  out  bis 
case  in  more  clear  and  definite  terms.  Now,  how  does  he  do  that?  He  says 
he  paid  or  caused  to  be  paid  to  Gibbs,  for  the  purpose  of  paying  it  over  to  the 
grantee  of  the  annuity.  Now  he  dues  not  tell  us  that  on  such  a  day,  and  at 
such  a  place,  and  in  such  a  manner,  he  paid  over  such  a  sum  of  money  to 
Gibb<!,  to  be  by  him  paid  to  the  grantor  of  the  annuity.  The  words  of  the  act 
ardfthat  no  part  af  the  consideration  shall  be  returned  or  retained;  he  swears 
1  687  1  ^^^^  ^^  ^^^^  ^^  ^'^  knowledge  ha^  been  retained,  putting  it  in  the  strict  mean- 
^  -*  ing  of  the  word  **  retained;'*   but  he  does  not  swear  that  no  part  ts  his  knowl- 

edge was  retained  in  the  ordinary  sense  of  the  word.  On  the  affidavit,  there- 
fore, of  Williamson,  without  going  any  further,  we  are  satisfied  that  he  has  not 
explained  this  part  of  the  transaction  m  the  way  the  act  of  parliament  requires; 
but  has,  on  the  contrary,  sworn  to  the  facts  connected  with  the  transaction  io 
the  most  guarded  and  suspicious  manner.  We  must  therefore  vacate  the  judg- 
ment, and  the  party  must  pay  back  the  principal  and  interest,  notwithstanding  - 
ten  years  have  elapsed  since  the  annuity  was  granted.  See  2  East,  85;  2  R 
&P.  19;  8T.  R.  411. 

21.     Gorton  v.  Champneys.*    Coventry  y.  sami,  T.  T.  1823,  C.  P.  MS.; 
An  annoiiy  .  S.  C.  1  Bing,  287, 

will  be  set  A  rule  nisi  was  obtained  in  each  of  these  cases  by  the  defendant,  requiring 
aside  on  the  the  plaintiff  to  show  cau.se  why  the  proceedings  upon  the  judgment  entered 
eame  terms  ^p  y^y  j^em  against  him  for  securing  the  payment  of  the  annuity  granted  by 
peart  that  *  ^"  Carlton  v.  Porter,  M.  T.  5  Geo.  4  C.  P.  MS.  Mr.  Sergeant  Vanghan  obtained,  in 
the  agent  ^"\  1^*''"i'y  torm,  a  rule  to  show  canse  why  an  annuity  granted  by  the  defendant  to  (be 
•fthe  gran  plaintiff* should  no*  he  set  aside,  nnd  the  dee-'s  delivered  up  to  be  cancelled  on  the  ground 
tee  has  kept  ^^'^^  P^^^  ^^  *^®  consideration  money  had  been  retained  or  returned  when  the  annaity  was 
back  part  granted.  The  role  was  obtained  upon  an  adfiiavit  of  the  defendant  slating  thai  the  contid- 
of  the  con  ^''^^io"  money,  which  was  680/.  was  paid  to  him  for  an  annuity  of  105/.;  that  when  (he 
sideration  (C'*|^*'*c(i<'n  was  ^bout  to  be  completed  Messrs.  Howard  and  Gihbs,  who  had  negociated  it, 
money  for  <^^<''"i<^<'  ^^  bim  (wo  sums,  one  of  90/.  on  an  account  due  to  them,  and  another  of  50/.  as  for 
a  debt  alle  P''<'<^a''''<ipn  money,  and  that  he  consented  that  they  should  retain  these  sums,  as  he  was 
ged  to  he  H^^^^y  disiroNsed  for  money,  and  was  afraid  that  if  he  made  any  objections  to  (heir  propo- 
due  from  "^^  1^^^  would  contrive  to  put  an  end  to  the  negociation.  Under  these  circomatances  he 
the  grantee  *PPli^<'  ^^  ^^^  Court  fur  relief  under  the  provinions  of  the  act  of  53  Geo.  e.  141.  $  6. 
tc  himself.  ^^^'  Just.ce  Purk  observed,  ih>it  in  his  opinion  the  case  of  Gorton  v.  Champneys  wasde- 
cislve  as  to  (he  fate  of  (hiri  application. 

It  was  then  urged  that  nono  of  the  cases  which  had  yet  been  decided  on  points  of  this 
natnre  determined  that  the  agent  who  conducted  the  necociation  was  the  agent  both  of  (he 
graritor  and  grantee,  and  equally  bound  them  both.  In  the  case  of  St.  John  t.  CbaropBeyf» 
I  Bing.  77.  the  Couri  hnd  sustained  the  annnity. 

Mr.  Justice  Park. — We  sustained  the  annuity  in  that  case  because  the  plaintiff  did  not 
send  his  money  throo^^h  II.) ward  and  Gibbs,  but  through  his  banker  on  whom  be  drew 
cheoks.  We  ar«  therefore  of  opinion  that  after  what  occurred  aAer  the  payment  of  ihoM 
checks  to  the  defendant*    could  not  he  considered  as  et  all  binding  the  plaintiff. 

•  ^* '*"  J^'"  argued,  that  in  the  present  case  it  was  clear  from  the  defendant's  own  siBda- 
vit  that  the  money  had  not  Imen  r«(ained  from  him  by  Messrs.  Howard  and  Gibba,  hot  had 
been  pnid  le  them  dfier  ho  had  received  it. 

The  Lord  Chief  Justice  observed  that  as  far  as  he  could  perceive*  the  money  had  been 
wtwned  to  Messrs.  Howard  and  Gibbs.  in  comeqatiice  of  a  prtvioni  agreemeat  tint  the; 
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him,  should  not  be  slayed,  and  why  the  deeds  securing  the  annuity  should 
not  be  given  up  to  be  cancelled,  upon  the  alleged  ground  that  part  of  the  con- 
sideration money  for  the  annuity  having  been  retained.  Per  Cur,  The 
similitude  between  these  two  cases  is  sufficient  to  justify  the  Court  in  pro- 
nouncing but  one  judgment.  It  appears  that  a  sum  of  money  being  wanted  [  688] 
by  the  defendant,  an  application  was  made  to  Howard  and  Gibbs  to  procure 
that  pecuniary  assistance,  and  an  agreement  was  entered  into  for  their  re- 
ceiving 9/.  percent,  as  procuration  money;  and  that  only  800/.  out  of  6*200/. 
was  received  by  the  defcEdant,  Ihe  remainder  of  the  consideration  moneys 
being  on  various  preiences  kept  back,  in  respect  of  prior  transactions  between 
the  same  parties.  No  part  of  these  facts  are  denied  by  the  affidavits  of  those 
who  are  competent  te  negative  their  existeuce.  It  has  been  sworn  by  Gibbs 
and  the  witnesses  that  the  money  was  bona  fide  paid  over  to  the  defendant; 
but  they  do  not  distinctly  and  unequivocally  state  that  they  saw  the  money  de- 
livered to  the  defendant,  and  that  he  took  it  away.  They  cannot  substan- 
tiate such  a  fact,  because  the  accounts  and  reckonings  gone  into  and  investi- 
gated immediately  after  their  departure  between  Gibbs  and  the  defendant, 
materially  decreased  the  sum  of  money  to  he  actually  paid  over.  This  there- 
fore puts  an  end  to  all  the  suggested  hypothesis  as  to  the  defendant  going  off 
with  the  money,  and  settling  with  Howard  and  Gibbs  at  another  time.  But 
it  has  been  urged  that  the  plaintiffs  have  denied  all  cognizance  of  a  retention 
of  any  part  of  the  consideration  money,  and  if  any  money  was  retained  by 
Howard  and  Gibbs,  they  were  agents  of  the  defendant.  But  let  us  now  see 
what  is  the  evidence  to  establish  the  agency,  and  we  shall  find  it  appear  that 
Howard  and  Gibbs  were  also  accredited  agents  of  the  plaintiffs.  First,  Burton 
^was  the  agent  of  the  defendant;  he  applied  to  Howard  and  Gibbs,  and  nego- 
tiated the  whole  busine<;s;  but  it  is  said  that  Howard  and  Gibbs  were  also  the 
defendant's  agents.  This  is  negatived  by  all  the  circumstances  proved. 
Coventry's  affidavit,  on  the  contrary,  states  that  he  had  no  connexion  with 
Howard  and  Gibbs,  except  in  the  matters  thereinbefore  mentioned.  Now 
the  matters  before  mentioned,  being. with  respect  to  the  purchase  ot  an  an- 
nuity, what  can  this  language  mean,  but  that  they  had  before  been  concerned 
in  negociating  annuities  for  him.  He  even  says  that  the  balance  of  moneys 
belonging  to  him  then  remaining  in  their  hands,  was  about  1,200/.;  from  this 
statement  it  is  it^anifest  that  there  was  a  runninor  account  between  them. 
These  facts  most  strongly  establish  the  agency  of  Howard  and  Gibbs  for  Mr. 
Coventry.  As  against  Gorton,  the  evidence  of  Howard  and  Gibbs'  agency 
is  still  more  cogent  and  convincing.  Two  books  regularly  marked  as  exhibits 
are  referred  to  in  the  affidavits;  and  on  examining  them  we  find  that  there  is 
a  regular  pass  between  Howard  and  Gibbs  and  iiorton,  respecting  annuities, 
all  negociated  by  Howard  and  Gibbs  for  Gorton;  but  here  Howard  and 
Gibbs,  even  if  agents  for  the  defendant,  were  not  strangers  to  the  plaintiffs, 
as  it  has  been  contended.  In  the  contract  before  us  they  were  the  only 
avowed  and  ostensible  persons,  and  the  defendant  contracted  to  secure  annu-  i  ^39  1 
hies  to  persons  to  be  nominated  by  them.  As  to  the  law,  although  the 
word  agent  is  not  to  be  found  in  either  of  the  acts  of  parliament,  all  the  facts, 
not  only  as  they  regard  the  principal,  but  as  they  regard  the  agent,  also  ought 
to  be  before  the  Court.  The  decision  of  Mooiham  v.  How,  7  Taunt.  596.  is 
likewise  cogently  applicable.  That  was  a  case  in  which  it  was  determined  that 
where  the  attorney  of  the  grantor  of  the  annuity  at  the  time  of  the  payment  of 
the  purchase  money  retains  an  unreasonable  part  of  it  for  the  expense  of  the 
deed,  the  Court  will  not  set  aside  the  annuity.  In  this  case  the  rule  was  re- 
fused because  the  detention  had  been  made  by  the  attorney  for  the  grantor, 
not  of  the  grantee.  It  was  there  correctly  observed,  "  That  the  question  de- 
pends wholly  on  the  retainer;  if  the  person  had  been  the  attorney  of  the 
grantee,  he  must  be  accounted;  but  when  he  is  the  attorney  of  the  grantor  it  is 

had  made  with  the  defendant.  Now  it  niade  no  difference  whether  the  money  was  retained 
by,  or  rctarned  10  ih(>m.  The  plaintiff,  by  giving  theno  her  money,  had  vested  ibem  with 
aathoTity  which  enabled  them  to  extort  their  own  terms  from  tba  defendant,  and  most 
therefore  be  responsible  fcr  the  conseqnences  of  their  acts.  He  was  of  opinion  that  this 
aooaity  mustbe  set  aside  opoo  payment  of  the  principal  and  interest. 


478  ANNUITY,—  When  void  or  vucaUd. 

Bat  where  different."  The  case  of  Willsamson  t.  Goold,  1  Big.  234.  is  of  a  similar 
Jll*^  6^°*®^  kind,  and  we  think  if  we  did  not  put  the  construction  we  now  do  upon  the 
\*^  ^^  act  of  parliament,  our  decision  would  militate  against  the  clauses  contained  in 
yean,  dor  ^^^^  enactment.  It  is  clear  that  the  statute  was  intended  to  prevent  fraud, 
ing  which  In  construing  statutes  of  that  description,  it  is  an  inflexible  principle,  that 
time  the  aDthej  ftre  to  be  liberally  interpreted.  Upon  these  grounds  we  are  of  opinion, 
Deity  bed  th^t  these  annuities  cannot  be  supported;  and  as  a  discretion  has  been  given 
been  regn  ^^  ^^  |^^  ^^^  legislature,  these  rules  must  be  made  absolute  on  the  terms  of 
to  hie  exec  ^^^  defendant's  refunding  such  a  sum  for  principle  and  interest  as  the  pro- 
ator,  the  thonotarj  shall  find  the  grantees  are  entitled  to  receive,  upon  taking  an  ac- 
Coort  count  between  the  parties. — Rule  absolute  accordingly.  See  2  Ves.  jun.  138; 

woBldnot  7  T.  R.  249;  I  Taunt.  372;  7  id.  696;  4  B.  &  A.  281;  1  B.  &C.  61; 
interfere,      S   C   2  D   &  R    1 50 

i!^  ihet"no^-  ^  ''^^TE  Maxwell,  M.  T.  1801,  K.  B.  2  East.  85.  &  P.  Moothamt. 
objection  How,  T.  T.  1817,  C.  P.  7  Taunt.  696. 

dehors  \h9  An  annuity  was  granted  in  the  year  1790.  The  grantee  died  in  1794.  It 
memorial  appeared  that  it  had  been  regularly  paid  to  the  grantee  and  his  executor 
of  an  •nnot  since  his  death  until  the  year  1800,  without  any  objection  having  been  made 
in  general****  the  payment.  A  rule  was  now  made  to  show  cause  why  the  annuity  se- 
enterteioed  curities  should  not  be  set  aside  for  a  supposed  defect  in  the  consideration, 
by  the  It  was  contended  that  the  grantor  was  precluded  from  disputing  the  sufficiency 
Court  after  of  the  consideration,  as  so  many  years  had  elapsed,  and  as  no  objection  had 
the  lapseof  1)^^11  made  till  after  the  death  of  the  grantee^  who  alone  could  give  any  ac- 
Mutoflv  to  ^^^^^  °^  *^®  tran.saction  to  those  concerned  in  his  behalf.  Ptr  Cur.  After 
4be  aietote  ^^  '^^€  ^  period  has  elapsed,  and  afier  an  annuity  has  been  regularly  paid 
of  lioiiia  for  near  seven  years  since  the  death  of  the  grantee,  we  cannot  now  interfere.* 
iione.  We  may  also  bear  in  itiind  that  more  than  the  period  fixed  by  the  statute  of 

f  690  3  limitationd*  for  the   regulation  of   personal   properly   has  transpired;    and 
that  that  statute  ipay  in  this,  as  well  as  in  any  other  instance,  be  rendered  ef^ 
The  Court  fectual,  we  must  discharge  the  rule. — Rule  discharged.     See  8  T.  R.  3^28. 
refnsed  to  «23.  Saunders  v.  Wright,  T.  T.  1808,  C.  P.  1  Taunt.  369. 

Mt  aaide  a  ^q  annuity  had  been  granted  secured  upon  a  freehold  property  supposed  to 
Itforne?^  be  of  equal  or  greater  annual  value.  A  rule  nisi  had  been  obtained  on  the  part 
given  aa  a  ^^  ^^®  defendant  to  set  aside  a  warrant  of  attorney,  which  had  been  given  as 
eecaritf  for  a  collateral  security  for  want  of  a  memorial.  It  appeared  upon  affidavits, 
the  pay  that  the  defendant  voluntarily  applied  for  the  purchase  of  the  annuity,  and 
inent  of  an  had  represented  the  freehold  to  be  of  greater  value;  but  it  also  appeared, 
annnity  M  „pQ„  counter  affidavits,  that  several  surveyors  had  since  estimated  the  prem- 
freebolda  ^'^^^  ^^  ^  much  less  sum  than  the  defendant  had  represented  them  to  be  worth, 
eapposed  The  Court  refused  to  decide  the  question  upon  affidavits,  but  directed  an 
to  be  of  '  issue,  in  which  (he  grantee  was  to  be  plaintiff,  to  try  whether  the  premises  at 
greater  an  the  time  of  granting  the  annuity  were  of  equal  or  greater  value  than  they  had 
naal  ▼alue,  1^^^^^  represented  by  the  grantor.  A  verdict  was  found  for  the  plaintiff,  and 
•  memorial  ^^*®  ''"^®  ^^^  afterwards  discharged. — Rule  discharged. 

apon  afBdavita  of  the  inferiority  of  the  land  bat  directed  an  imoe  to  try  the  represented  vakie  of  the 
premises.  24.  DiCKENsoN,  executor,  &c.  v.  Boyne  M.  T.  1798,  C.  P.  I  B.  ^  P.  335. 
A  rule  nisi  Xhe  memorial  of  an  annuity  was  in  this  case  objected  to  on  the  ground  that 
to  set  ••ide^  clause  of  redemption  contained  in  the  deed  was  not  inserted  in  it.  Per  Cur. 
andwarrant  ^^®  rule  which  had  been  obtained  to  set  aside  tlie  annuity  security  must  be 
af  attorney  made  absolute,  but  without  costs;  as  this  being  the  case  of  an  executor,  he 
given  to  ae  could  not  be  supposed  to  be  cognizant  of  the  nature  of  the  deeds. — Rule  ab- 
core  an  an  solute  without  costs. 

daf    t  in  *  ^°  *'  parte  Maxwell,  Lord  Kenyon  saya,  *'  daring  the  life  of  the  grantee  no  objection 

iho  memori^'^"  taken  to  the  annuity,  and  the  interest  was  regalarly  paid,  and  this  has  continued  lobe 
.  done  for  near  seven  years  since  his  death.*'  Bol  in  Drake  v.  Rogers,  2  B.  &  P.  19.  cleveo 

msdeabso  ^^  twelve  years  had  einpaed,  und  ihou<;h  there  was  an  objection  on  the  face  of  the  memo- 
I         .  rial,  the  Coort  decided  chirfly  on  the  circnmstances  of  the  case,  and  set  aside  the  annuity, 

T*'    Ih   ***'°"S**  ■"  the  witnesses  were  dead.      There  is  therefore  no  such  rule  as  the   plaintiflT'a 

c counsel  here  contended  for,  but  each  case  depends  on  its  own  peculiar  circumstances.  Per 

£«8eofaa   p.^k,  J.  1  Bing.  240.  ^  ^ 
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ANNUITY .—  When  parol  Evidence  aimiiled.  ^^^ 

V.    WHEN  PAROL  EVIDENCE  ADMITTED  TO  EXPLAIN     wewtor, 

OR  VARY.  rd 

Haynes  v.  Harr,  T.  T.  1791,  C.  P.  1  H.  Bl.  659.  \ 

A  bill  had  been  filed  in  Chancery  to  redeem  an  annuity  secured  by  a  bond  ^^^^^  .^^°* 
and  judgment,  stating  that  there  had  bcen^an  oj^reement  between  the  parties  ^j^i^.|,j^« 
that  it  should  be  redeemable  within  a  certain  period,  but  that  agreement  did  ment  is  en 
not  appear  on  the  face  of  the  bond.     Bullcr,  J,  who  presided   for  the  Lord  tered  np  for 
Chancellor,  dismissed  the  bill,  because  parol  evidence  could  not  be  received  «n  annuity 
iu  contradiction  to  the  annuity  securities,  but  the  parties  were   recommended  ^  A'"  ^9"' 
to  apply  to  the  court  in  which  the  judgment  had  been  rendered  up.  A  rule  was  ^j^jj^jj^  ^^^j, 
•accordingly  granted  in  this  court,  to  show  cause  why,  upon  payment  of,  ^Cgnch  judg 
the  annuity  should    not   be    vacated,   the  bond  and  warrant  of  attorney  deliv-meni,  and 
ered  up  to  be  cancelled,  and  satisfaction  entered  on  the  record.  After  the  case  on  applica 
had  been  finally  argued,  it  was  said  Per  Ctir.  The  security  being  a  judgment  "**•?  ^'J'er 
entered  on  a  warrant  of  attorney;  it  is  in  itsincepiion  under  the  sanction  <>^*^®  fhVcoasid 
Court,  and  under  its  controul;  and  we  may  examine  into  the  consideration  oneraiionoo 
which  it  was  entered  up,  and  not  permit  a  party  to  receive  more  than  the  jus- which  it 
tice  of  the  case  entitles  him  to.     But  under  the  present  circumstances  it  is  im-  was  found 
possible  for  the  Court  consistently  with  justice,   to  permit  the  redemption  as  ®<*»  .7**  *b« 
prayed  for;  that  would  entirely  open  the  transaction.  Here  the  person.on  whose  *«*i""pny 
part  the  judgment  was  entered  up  is  dead,  and  the  only  evidence  is  the  decla-    r  ^q.  i 
ration  of  Harborne  the  attorney;  consequently  the  question  is,   whether  the  |.Jjjj,jyg  ^^ 
Court  can  permit  terms  not  inserted  in  the  deed  which  the  parties  have  execu-a  parol 
ted  to  be  added  to  the  contract,  of  which  the  judgment  is  the  full  and  explicit  communi 
evidence.     This  brings  us  to  the  question  which  has  been  argued — whether,  cation  be 
on  the  testimony  of  a  witness  to  a  parol  communication  between  the  parties,  a*^*?"  ***® 
term  can  be  added  to  the  contract  which  does  not  appear  in  the  instrument,  by  P*[  |^  ^J"*" 
which  that  contract  was  established.     It  is  not  necessary  to  cite  any  case  tO|Q-mQ^. 
prove  the  proposition  that  parol  evidence  of  a  parol  communication  between  the 
parties  ought  not   to  be  received,  to  add  a  term  not  inserted  in  the  specific 
agreement  which  they  have  executed,  and  for  this  plain  reason,  that  what  had 
passed  between  them  in  that  communication  may  have  been  altered  and  8hif)ed, 
in  a  variety  of  ways;  but  what  they  have  signed  and  sealed  was  finally  settled.  ^y|,^,-g  -,j 
It  would  destroy  all  trust,*  it  would  destroy  all  security,  and  lay  it  open,  unless ,^nn„n„^j^ 
the  parties  are  completely  bound  by  what  they  have  signed  and  sealed. — Rule  rescinded 
discharged  without 'costs.  f^^ver  it  has 

»_«_— been  paid 

VI,    OF  RECOVERING  BACK  THE  CONSIDERATION  PAID  !?'***";? 

BY  GRANTEE.  pu^cWir 

1.     Beauchamp  v.  Borret,  !i.  T.  179^,  K  B.  N.  P.  Peakc,  109.         entitled  to 

An  annuity  being  fnvalid  for  want  of  enrolment,  this  action  was  brought  on  receive 
m  agreement  entered  into,  two  years  subsequent  to  the  granting  the  annuity  back  hia 
between  the  grantor  and  grantee,  that  the  annuity  should  cease,   and  that  the  ^^^^^  P" 
Litter  should  receive  the  purchase  money  and  the  interest  from  the  last  yearly 
payment.     The  question  was,  whether  under  this  agreement  the  anniTity  paid    r  q^^  i 
*ibr  the  two  years  should  be  deducted  from  the  purchase  money.  Where  thv 

Per  Lord  Kenyon,  C.  J.  As  justice  and  the  agreement  concur  in  this  case,  memorial 
the  latter  must  be  enforced;  consequently  the  full  purchase  money,  with  inter- of  «n  aoDai 
•8t  from  the  time  when  the  annuity  terminated,  without  deducting  the  previously  *•  ^?j^, 
payments,  must  be  paid  to  the  plaintiff.   See  contra,  Hicks  v.  Hicks,    3  ^^^nMyJenc^ 
16;  5  Ves.  juu.  608.     But  see  Burden  v. "Browning,  1  Taunt.  520.  of  ihegraa 

2.      Weedel  v.  Lv.VAJi  AND  ANOTHCR,  E.  T.  1795,  K.  B.  I  Esp.  N.  P.  309.  tee,  be  can 

This  was  an  action  for  money  had  and  received  to  recover  back  the  consider-  not  recover 
ation  iDoney  paid  for  an  annuity,  on  the  ground  that  there  was  a  delect  in  the  ^^®  P*>' 
memorial,  which  rendered  the  annuity  void.     Per  Lord  Kenyon,  C.  J.  I  can-®**""*  ™°* 


ey  in  an  aa 


m9 


not  permit  the  plaintiff  to  take  adygntnge  of  his  own  wrong;  here  the  annuity  ,j^„  f^^  _ 
became  void  through  his  own  act ;  nor  does  it  appear  that  he  endeavoured  to  ney  had  It 
re-execute  the  securities,  or  has  he  ever  applied  for  payment  of  the  annuity;  received. 
nor  has  the  annuity  been  set  aside  by  any  act  of  the  Court.    I  am  therefore  of 
opiiHon  that  the  plaint  i(f  cannot  recover. — Plaint  iff  nonsuited. 
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3.     Hill  V.  Hills,  M.  T,  1802,  K.  B.  N.  P.  4  Esp.  196:  scmb.  S.  C.  S 
^Xoi  East,I6.posl,693. 

the  vMrly       The  defendant  to  an  action  of  assumpsit  to  recover  back  the   consideration 
pay  menu,   money  of  an   annuity,  pleaded;     1st,  The  general  issue;  Sd.  A  set  off.    It 
which  he     appeared  that  the  memorial  of  the  annuity  was  void  for  want  of  being  properly 
bat  made  to  registered;  and  the  defendant  having  pleaded  that  to  an  action  of  debt  oo  the 
wlier'^mo*  ^^"^»  ^^^  plaintiff  entered  a  nol.  pros,  and  then  commenced  this  action. 
Dey  ia  ad         '^^  defendant  admitted  the  claim,  but  relied  on  the  set  off,  which  was  th« 
vaneed  op   payments  made  under  the  annuity ^  and  which  exceeded  the  sum  advanced, 
on  an  agree      For  the  plaintiff  it  was  urged,   1st.  That  money  once  paid  might  be  recover- 
meot  for  an  ed  back  again  on  failure  of  the  consideration.     2d.  That  the  defendant  could 
b""*}!!^'  Jf  only  set  off  the  sums  paid  six  years  before  the  action.       Per   Lord  Elleobo- 
vpon  o'^ape  ''^"i^^^  ^-  ^-    ^  ^^  "^  opinion  that  the  several  sums  paid  may  be  set  off;  and 
eific  eataio,  ^^^^  ^^^  plaintiff,  to  deprive  the  defendant  of  the  benefit  of  it,  should  have  re- 
and  no        plied  the  statute  of  limitation  to  ail  but  six  years,  which  he  has  not  done,  hot 
steps  are  la  replied  generally;  he  mu^  therefore  be  nonsuited, 
torroie***  4.     Richakds  v,  Borret.  H.  T.  1800,  K.  B.  N.  P.  3  Esp.  102. 

to  effect  the  '^  prisoner  applied  to  B.  an  attorney  to  procure  money  for  hira  by  way  of 
grant,  the  a  ^''""i^Jy  which  he  accordingly  obtained  from  the  plaintiff;  suBsequentlj  he 
monot  may  made  a  second  application;  and  upon  the  plaintiff  objecting  to  the  common  se- 
be  recover  curity,  he  deposited  with  him  a  lease  of  certain  estates.  At  the  trial  of  an 
ed  10  execo  action  for  money  had  and  received,  to  recover  back  the  purchase  money,  the 
nev  hadT*  P^*'"^*^  endeavoured  to  establish  that  the  defendant  had  intended,  by  the  de- 
received,  posit,  to  charge  his  real  property  with  the  payment  of  the  last  annuity,  and  that 
I  693  I  having  failed  in  doing  so,  the  plaintiff  was  entitled  to  recover  the  amount  ad- 
Or  if  the  vaneed.  It  was  argued  for  the  defendant,  that  the  Court  had  not  been  applied 
grantor  of  to  to  set  aside  the  annuity,  the  securities  were  only  voidable,  and  that  the  plaia- 
ao  annoity  tiff  could  not  renover.  Per  Lord  Kenyon,  C.  J.  I  think  it  is  unequivocailjr 
*^t"  h"  V  ^^^^^  ^^^^  ^^*®  plaintiff  is  entitled  to  recover,  since  the  defendant  has  not  per- 
randera  it  ^^^rmed  that  which  he  undertook  to  do;  viz.  to  charge  his  real  estates, 
void,  the  5.     EsTE  v.  Rroomhead,  H.  T.  1801,  K.  B.  N.  P.  3  Esp.  261. 

grantee  On  an  objection  being  taken  to  an  action  of  assumpsit,  to  recover  back  the 

may  rccoT  purchase  money,  that  the  annuity  had  not  been  set  aside,  it  was  answered  that 
er  back  the  ^j,  ^^^  equivalent  to  setting  it  aside  had  been  committed,  since,  to  an  actioD  of 
tion  money  ^^^^  ^^  ^^®  grantee  for  the  arrears,  the  grantor  had  pleaded  that  the  bond  was 
In  an  ac  ^^^^  through  a  defect  in  the  memorial;  and  that  the  grantee  had  consequently 
tion  for  mo  entered  a  nol.  pros,  as  to  that  action.  In  this  opinion  the  judge  who  tried  the 
ney  had  and  cause  concurred. — Verdict  for  plaintiff. 

received  to  g       HiCKs  v.  HicKS,  M,  T.  1802,  K.  B.  .-5  East,  16. 

back^ihe  '^^®  securities  fir  the  payment  of  an  annuity  had  been']set  aside;  and  trhen 

considera  ^^'^  action  was  brought  to  recover  the  consideration  back,  the  defendant  had 
tion  of  an  set  off  the  payments  of  the  annuity  which  he  had  made  previously  to  the  ap- 
anrioity  plication  to  the  Court  to  vacate  \  he  annuity,  some  of  which  had  been  made  more 
which  had  ihan  six  years  ago,  and  which  were  groaterjn  amount  than  the  money  due 
fcfde  *he*  ^^^"^  *^®  defendant.  The  plaintiff  did  not  reply  the  statute  of  limitations.  Vet- 
defendant  ^*^^  ^'^^  defendant.  A  motion  was  now  made  to  set  it  aside.  Per  Cur.  The 
may  tet  oir  coi^sid^ration  of  the  annuity  was  money  had  and  received.  The  defendant 
payraenta  must,  therefore,  be  allowed  to  set  off  his  payments  as  money  had  and  received 
made  in  re  to  the  plaintiff's  use,  and  to  the  extent  he  has  done,  no  objection  having  been 
•P*^*  J****"®  raised  on  the  part  of  the  plaintiff,  by  pleading  the  statute.  Rule  refused.  See 
baVred  bv  ^*'**^®>  N.  P.  C.  109;  5  Ves.  607',-  7  id.  23  24;  8  id.  156;  9  id.  492. 
the  Biai.  of  ''•     BuRDo\  v.  Browning,  E.  T.  1809,  C.  P.  I  Taunt.  519. 

limitaiion,  The  prothonotary  was  in  this  case  directed  to  take  an  account  between  the 
nnleaa  the  grantor  and  grantee,  of  an  anruity  whicli  was  agreed  to  be  rescinded,  of  all 
plaintiff  re  annuity  instalments  was  had  been  paid,  and  to  consider  the  price  of  the  annuity 
ply  iheitatgg  money  lent,  and  to  see  that  the  principal  and  interest  were  repaid  to  the 
grantee.  The  counsel  for  i\\e  grantee  contended,  that  if  it  should  be  found 
8ed  «em6.  that  he  had  received  more  than  principal  and  interest  he  ought  not  tore- 
that  where  fund.     Per  Cur.  It  is  most  unreasonable  to  suppose  that  the  iastalmenta  of 


ANNUITY.— Aecovo-ing  hack  the  Consideration.  4tt 

the  consid 
the  annuity  are  to  be  converted  into  principnl  and  interest,  and  to  be  consider-  eratioo  mo 

ed  as  part  of  the  consideration  money  returned.  .  ney  of  an 

annaity,  with  interest,  m  ordered  to    be  refunded  to  tho  grantee,  the   anooity    instalments  which   have 

beeo  paid  to  a  greater  anooent  than  the  principal   and  interest,   are  not  to  be   viewed  as  part  of  aueh 

consideration  money. 

The  preoji 

8.     BuRDON  V.  Browning,  E.  T.  1809,  C.  P.  I  Taunt.  622.  amsof  inw 

The  plaintiff  was  the  grantee  of  an  annuity  which  had  been  set  aside.     It  ranee  of  tho 
Vras  moved  that  he  should  be  allowed  such  sums  as  he  had  paid  (out  of  cer-grAn^>^o^^ 
tain  annuity  instalments  which  he  had  received,)  for  the  insurance  of  the  de-   [  ^^^  I 
fondant's  life.     The  application  was,  however,  negatived,  because  it  was  not ''®'*^*'?"*** 
shown  that  the  insurance  had  been  specially  agreed  to  be  at  the  defendant's  p"|^  by  tho 
expense.  grantee, 

9.     Watbrs  v.  Sir  Wm.  Mansbll,  bart.  T.  T.  1810,  3  Taunt.  56.         cannot  be 
The  defendant  in  this  action,  for  money  had  and  received,  was  the  grantor  of  <^haiiged  op 
the  annuity  to  the  plnintiflT.  It  appeared  that  six  half  yearly  payments  had  been  ^'^  ^^®  ^^' 
made;  that  ho  had  then  become  embarrassed;  that  he  had  ceased  to  pay;  and  jj^^pJ^'^rT' 
that  a  circular  had  been  sent  to  the  annuity  creditors  within  six  years  before  tiiat  ho 
the  commencement  of  the  action,  informed  them  that  all  the  annuities  might  be  agree  to 
aet  aside  for  want  of  form;  but  that  the  defendant  was  willing  to  make  a  com-  pey  them. 
promise  upon  certain  terms,  and  that  the  purposed  compromise  was  afterwards  ^here  ibo 
abandoned.     The  solicitor  for  the  defendant,  when  examined,  stated  that  he^'^^'^i^^^ 
never  knew  of  specific  defects  in  this  annuity;  but  the  plaintiff's  solicitor  swore  the  sraoteo 
that  he  did  know  of  the  specific  defects,  and  believed  that  the  other  witnesses  of  an  annai 
possessed  the  same  knowledge.     It  was  contended  on  the  part  of  the  defend-  ty  of  cer 
ant,  that  nothing  was  proved  to  show  that  the  annuity  did  not  still   exist;  for  ^«i°  t'<^<Bcts 
although  a  defect  was  alleged  to  be  in  the  memorial,  the  specific  defect  was  not '"  ^h*  "^^ 
stated;  and  that  unless  the  annuity  was  set  aside,  the  plaintiiT could  not  recov-  i,^^  treated 
«r  the  consideration.     It  was  therefore  urged,  that  it  was  necessary  for  the  for  a  oom 
plaintiff,  previous  to  bringing  this  action,  to  have   demanded   payment  of  the  promiao  on 
annuity,  and  to  haVe  rendered  new  deeds  and  delivered  up  the  old  ones.  The  ttccoobt  of 


evidence  as  to  the  solicitor  being  apprized  of  the  defects  being  contradictory,  .  »aeiim 
the  Court  lefl  it  to  the  jury  to  say  whether  the  defendant  hud  dissented  from  [Je'^annai 
the  annuity  or   not,   with   liberty  to   the  defendant  to  move  to  enter   a  non-  ty  ibe  lat 


suit  in  case  of  a  finding  for  the  plaintiff,  if  the  Court  should  be  of  opinion  that  ler  was  al 
it  was-necessary  that  anything  more  should  take  place  between  the  parties  lowed  to  ro 
than  that  both  of  them  should  understand  that  the  securities  were  void.  A  ver-  ^J^^®'  ^^^ 
diet  was  found  for  the  plaintiff,     A  motion  was  now  made  to  enter  a  nonsuit.  L^ijo^n^'al 
Per  Cwr,  The  plaintiff  was  not  obliged  to  take  any  of  the  preliminary  steps  be-itioBghhe 
fore  suing  the  defendant,  which  it  had  been  contended  that  he  ought  to  have  had  not  tak 
done.     Still  less  was  he  bound  to  send  back  the  old  deeds  which  he  had  in  his  en  any  steps 
posseasioD,  for  they  are  part  of  his  evidence,  to  make  out  his  case  in  an  action  ^*  enforce 
for  the  recovery  of  the  consideration.     The  grantor  informed  the  grantee  thatP*^""®"* 
there  were  defects,  which  is  sufficient.     See  I  £»p.  309;  3  East,  16,  or^deUver 

10.  ScuRFiBLD  V.  GowLAND,  H.  T.  1805,  K.B.  6  East,  ^41 ;  S.C.^  Smith,  23^3.  ed  ap  the 
The  plainttflTwaa  the  grantee  of  an  annuity  granted  by  the  defendant,  secured  aecoritiea^ 
by  a  deed,  bond,  and  Warrant  of  attorney,  to  enter  up  judgment.    Judgment  was  and  sabsu 
afterwards  entered  up,  which,  alon^  with  the  warrant  of  attorney,  was  subse-  ^"^®*'  "®*'l 
quently  set  aside  on  account  of  a  defect  in  the  memorial.    The  bond  and  deed,  o"*  w  brina 
however,  remained  uncancelled.     The  present   action  had  been  instituted  to  jng  the  ac 
recover  the  consideration  mon^y.     It  had,  however,  been  urged  at  the  trial,  lion. 
that  as  the  deed  and  bond  remained  uncancelled,  there  appeared  an  existing  I I'^ev^r&l 
lecurity  for  the  payment  of  the  annuity,  and  that  the  plaintiff  could  not  recover '®*^"V'**' 
as  for  money  had  and  received.     The  plaintiff  had   been  nonsuited.     It  ^'^^  j^^  *^1^*J^^ 
now  moved  to  set  it  aside.     Per  Cur.  The  plaintiffmust  recover  in  this  action;  p^^y men t  of 
ene  of  the  securities  remaining  uncancelled  make  no  difference.     The  money  an  anonity 
for  the  purchase  of  the  annuity  is  paid  in  consideration  ot  an  annuity  to  be  se-and  one  of 
cored  by  certain  deeds;  and  if  one  of  them  fails,  the  contract  being  entire  (he  ^J**^*"  ^*'''» 
whole  contract  fails.— Rule  absolute  to  set  aside  the  nonsuit.     1  T.  R.  73!2;  t"!  *!^*!!!i* 
8  id.  183;  3  East,  600.  '  m.y  recov 
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•r  baolc  tb«  ^  '•     CoMPTON  v.  Chandless,  E.  T.  1801,  K.  B.  N.  P.  4  E»p.  18. 

eonttdora  In  an  action  by  the  gran'ee  of  an  annuity  against  an  attorney  to  recover  the 
moDey  al  purchase  money  of  the  annuity,  the  declaration  charged  him  with  having  so 
thooghan  negh'gently  prepared  the  securities,  that  they  were  set  aside  by  rule  ofCottrt. 
o  er  may  'p^  prove  the  larier  fact,  the  plointifT  produced  the  rule  of  Court  by  which  the 
eancelled.  pi'o<^6eamg8  were  set  aside;  but  L«ord  Kenyou,  U.  J.  was  of  opinion  that  the 
Ka  decia  proceedings  themselves- ought  to  be  produced,  and  ordered  the  plaintiff  to  be 
ration  to      called, 

raeover  ibe  consideration  of  an  annaitjr  allege  th^t  ihroogh  the  attorney's  neglect  tbe  secoritiei  were 
aet  aaide  by  rale  of  tbe  Coart»  tbo  prodaction  of  the  rule  of  Conn  is  not  safficient  to  prore  that  the 
proceedings  were  aet  aside. 

r  695  ]  YII.     OP  THE  SUMMARY  JURISDI€TTON  OF  THE  COURT* 
iribareie^  OF  WESTMINSTKR* 

lUli'Jr^mV  ^^^     General  rdlrs. 

•ndrney  or  ^ '  Crauford'and  OTHERS,  Ex^Rs.  v,  Caines,  H.  T.  1795,  C.  P.  2  H.  BI.458. 
1.  jadgment  A  fine  had  been  properly  levied  for  the  purpose  of  securing  an  annuity,  bot 
actoalfy  en  no  warrant  of  attorney  or  judgment  had  been  given  as  a  collateral  security.  A 
fered  op  in  motion  was  made  to  set  the  atmuity  aside  on  the  ground  of  a  rfefect  in  the  me- 
'"*  ®®"'*'®  morial;  but  Per  Cur.  It  is  unnecessary  to  give  anv  opinion  as  to  the  alleged 
eatioB  la  ** '  <Jefects  in  the  memorial,  since  we  have  no  jurisdiction  over  the  subject  matter, 
made  ibe  A  fine  levied  does  not 'give  iis  any  authority,  for  it  is  not  an  action  witbin  tbe 
CoQrc  eaa  meaning  of  the  statute.  There  being  no  judgment  or  warrant  of  attorney,  we 
»oi  grant     cannot  mterfere. 

ita  aomma  g.  b^ck  and  others,  executors,  v.  Tttb,  H.  T.  1798,  K.  B.  7T.  R  495. 
^j'"  yP**  On  a  rule  t«»  show  cause  why  a  judgment  and  execution  on  an  annuity  deed 
Qr  if  Q*jgil«  should  not  be  set  aside,  the  following  facts  were  disclosed;  that  the defendatit 
Bent  be  ob  was  surety  to  the  testator,  and  had  exectited  an  indenture,  bond,  and  warrant 
lained  in  of  attorney,  for  securing  the  annuity  redeemable  on  certain  terms;  that  the 
tbe  ordina  testator  dying,  the  plaintiffs,  as  his  executors,  commenced  an  action  ag^ainst 
f^  ooorae  ^^^  defendant  on  his  bond,  and  having  obtained  judgment  therein,  sued  out 
an  annatty  ©^tecution,  and  levied  thereon.  Per  Cur.  The  statute  does  not  extend  to  a 
bond.         judgment  obtained  in  the  ordinary  course  of  law.     The  rule  must  be  therefore 

[  696  J  discharged. 
Bm  the       3.     Ex  parte  Ansell,  T.  T.  1797,  C.  P   I  B.  &  P.  66,  n.  a.;  S.  P.  4 T.  R 
^°«rw  .  694;  S.  p.  id.  695,  n. 

beve  jarie        j^  ||jjg  ^^^^  jj  ^^^  contended,  that  as  the  grantee  of  an  annuity  had  never 

eat  aside  a  ^^^^^^^  up  judgment  on  the  warrant  of  attorney,  given  to  secare  the  annuity 
warrant  of  ^^  instituted  any  other  proceedings  in  court,  that  the  Conrt  had  no  jurisdictioa 
attorney  to  set  it  aside  on  account  of  a  defect  in  the  memortttl.  Per  €htr.  Every  war- 
given  to  ae  rant  of  attorney  entered  is  subject  to  our  cognizance,  but  we  cannot  in  aH  caeee 
earo  an  an  order  all  the  proceedings  to  be  cancelled  on  account  of  their  being  void  by  the 

I'h'illgh'no   »nn"'»y»o<T 

proceed  *  The  sixth  section  of  the  58  Geo.  S.  provides,  that  if  any  part  or  the  consideration  for 

Bga  have     the  porcbaae  of  any  sach  annoity  or  rent  cbarg(>,  shall  be  retnrncd  to  tbe  person  ndvsadBir 

been  ioalitn  the  aaine,  or  in  case  each  consideration,  or  any  part  of  h,  sliail  be  paid  in  neiea«  ifaay  of 

ted  ia  the  notaa,  with  tbe  privity  and  consent  of  the  pernon  adva»of 9g>  tbe  eamd*  abaft  ant  bepaii 

coart.  when  doe  or  shall  bo  csncelkd  or  destroyed,  wiihoal  being  6rst  paid;  or  if  SD<'-h  coflsideia- 

tion  is  expressed  to  be  paid  in  money,  bot  ih^  siune  or  snv  part  ofit  sbnll  be  paid  in  goo'l'i 

or  if  the  consideration  or  any  part  ofit  shall  be  retained,  on  pretence  of  answering  tae  fi' 

tore  payments  of  the  annoiiy  or  rent  ehnrge,  or  any  o'her  pretence,  in  all  and  erery  lbs 

aforesaid  cases,  it  shall  be  lawfal  for  the  person,  by  whom  rhe  annoiiy  or  rent  charge  il 

made  payat»le  or  whose  properly  ia  liable  to  be  cbaigodor  atTealod  thereby,  to  apply  to  the 

Conn    in   which  any  anion  shall  be  brooght  for  payment  of  the  annuity  or  rent  chsrge,or 

Judgment  entered  by  motion,  to  s'ay  proceedings  in  the  action  or  judgment,  nnd  if  il  sbtti 

appear  to  the  ooort  that  such  praolicrs  as  aforPHuid,  or  any  of  them,  hdvel»een  used,  itsbtll 

and  may  be  lawful  for  the  Court  to  oider  every  deed.  bond,  instrameni,  or  other  nssaniaee* 

whereby  tbe  annoity  or  rent  charge  is  aecnred,  to  be  cancelled,  and  the  jadgment,  ifaay 

baa  been  entered,  to  he  vacated. 

t  See  Bolton  v.  Williams,  4  Bro.Ch.  Cas.  SIO;  2  Ves.  jan.  164.  S.  C;  in  which  Lord 
Looghboroogh  said,  *'The  courts  of  common  law,  which  wilt  apon  their  general  jaritfdieiioo 
enter  into  the  validity  of  the  warrant  of  attorney  or  judgment,  upon  .motion  in  the  pinicBlar 
application  onder  the  act,  will  only  aet  aside  the  jadgment  or  execution,  or  vacate  the  war- 
rant of  attorney,  bot  the  jurisdiction  doe^  not  extend  to  ordering  the  bond  tbe  be  delivoree 
ap;  and  if  ever  doQo,  it  haa  boon  done  inadvertently.'* 
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The  courts 
'    4.     Chbek  v.  Tower,  M.  T.  I808>  C.  P.  1  Taunt.  372.  have  a  die 

Per  Cur,  A  distinction  is  to  be  marked  in  tlie  language  used  in  the  statute  **'®*'®""'7 
17  Geo.  8.  c.  26.     The  expressions  used  in  the  first  three  sections  of  the  act  P"!JL*J1«-- 
render  the  instruments,  la  rase  ot  Ron-compnance  with  their  requisitions,  abso-  }„  ciises 
lutely  void.     The  fourth  only  vests  a  discretionary  power  in  the  hands  of  the  coming 
Court  to  act  according  to  the  hearings  of  each  particular  case,  and  to  cancel  within  ^he 
the  deeds,  &c.  when  thought  proper.  •  4ih  section 

5.  GiRDLESTONE  V.  Allan,  M.  T.  I82'2,K  B.  1  B.&C,  61 ;  S.C.  2D.^R.l50-7.  ^^*^*  J"J^ 
A  rule  was  obtained,  calling  on  the  plaintiff  to  show  cause  why  an  annuity  25. 

deed,  bond,  and  warrant  of  aUorney,  should  not  be  delivered  up  to  be  cancelled,  The  words 
and  why  the  judgment  011  the  warrant  of  attorney  should  not  be  vacited,  on  the  in  the  annu 
ground  that  part  of  the  considerat  on  money  was  returned  to  the  plaintiff.  It  '^y  "*^*»**  ** 
appeared  that  the  plaintiff,  who  was  an  attorney,  and  had  at  the  time  two  part-  "  ^ 

wers,  agreed  to  purchase  an  annuity  of  the  defendant,  in  consideration  of  the  f^'^or  the 
sum  of  7000/.  of  which  part  was  his  own  money,  and  the  remainder  was   ad- Ooan  10  or 
vanred  by  one  A.  B. ;  that  the  firm  had,  in  their  bill  for  the  business,  amount-    [  b97  ] 
ing  to  236/.,  made  a  charge   thus:  '^Fee  on  negociating  the  annuity,  and  forder  to  set 
many  letters  in  the  cour.se  of  the  business,  at  I0«.  per  cent.  35/.;'*  that  the  "^ide,  &c. 
annuity  was  granted,  and  no  objection  had  been  made  lo  it  until  lately.     They  ■'^*  noicoa 
contended  that,   inasmuch  as  the  Court  had  a  discretionary  power  under  ^1^®  Ji*ve**dw'cre 
fourth  section  of  the  annuity  aet,  it  would  not  under  such  circumstances,   set  tiontry 
aside  the  annuity,  particularly  as  the  whole  amount  of  the  bill  was  paid  into  power  to 
the    partnership  account^  and  there  was  not  any  appearance  of  extortion  or  the  court 
fraud,  and  the  plaintiff  was  wilting  that  the  annuity  should  be  reduced  one-third  ®7"'  ■""■* 
of  its  value.     Per  Cur.  It  is  true  that  the  charge  made  in  the  attorney's   bill  «^^ 
cannot  be  sustained,  but  there  are  many  mitigating  circumstances  in  this  case,  therefore 
The  annuity  continued  for  a  long  time  without  any  objection,  and  there  is  now  the  ettor 
an  oflfer  to  reduce  it  one-third.     If,  therefore,  we  have  a  discretionary  power  ney  whe, 
this  is  a  proper  case  in  which  lo  exercise  it.  That  we  have  such  a  discretionary  oegociated 
power,  thrre  can  be  no  doubt,  for  this  tran(:action  is  not  of  a  public  but  of  a  *"®  •""o"7 
private  nature;  and  it  would  be  a  most  mischievous  constructi6n  to  say  that  all  ^^-^  ^ 
Ulegal  annuities,  under  whatever  circumstances  they  might  have  been  made,  bill  for  do 
should  be  altogether  set  aside.     The  Court   has,  in  many  cases,   interposed  ing  it,  ad 
terms,  without  its  power  to  do  so  being  questioned.     Let,  therefore,  a  rule  be  vanced 
discharged,  the  parties  agreeing  to  reduce  the  annuity  one-third.  See  1  Taunt.  P^'tof  the 
^1<^\  4  id.  323;  «  id.  8;   I  Marsh.  407;  S  C.  7  id.  596;  2  East,  86;  4  id   8-^;"h?r£Ll  a 
6  T.  R.  597;  6  id.  690;  8  id.  328;  2  B.  ^  B.  19;  4  Moore,  402;  S.  C.  4  B.  pereentage 

6.  A.  28 1 .  for  procure 

6.      WiTHT  V.  WooLLBY,  E.  T.  1798,  K.  B    7  T.  R.  640.  tion  on  hie 

This  was  an  application  made  to  set  aside  an  annuity,  but  il  appearing  that  "J^ney;  the 
«n  ejectment  had  been  brought  to  recover  the  possession  of  lands  extended  ^^f*"  u'^^tj?' 
der  an  eh^i  upon  a  judgment  confessed,  which  had  been  entered  upon  a  ^ar- ^Ug^^gij^j^^ 
rant  of  attorney,  given  for  securing  an  annuity,  the  Court  held  that  it  was  then  After  jodg 
100  L'ite  for  the  grantor  to  object  to  the  consideration  of  such  annuity  upon  a  meot  npon 
nummary  applicarion   fox   stayinsr  proceeding:^  after  verdict  in  such  ejectment,"  warrant 
because  he  had  an  opportunity  of  making  his  defence  to  the  action;  and  Lord  °r""*^'"*y* 
Kenyon,   in  delivering  his  opinion,  in  which  the  whole  Court  agreed,   s'^idj  ^curing'^an 
*'No  sufficient  answer  has  been  given  to  the  objection  which   prevailed  in  the  annuity ,tbe 
case  of  Buck  r.  Tyte,  7  T.  R.  4!^  6.  that  this  application  ought  to  have  been  Court  held 
inade  sooner.    The  judgment  by  confession  in  the  first  instance,  which  was  by  ihat  the 
way  of  security,  concludes  nothing  between  the  parties,  so  far  as  they  weretl™"'^®* 
acting  together.     But  as  soon  as  the  proceedings  became  adverse,  then  the  ^h?ect"tV 
defendant  ought  to  have  made  his  stand.       I   do  not  mean  to  say  that  his  not  i^^^  consid 
doing  so  then  operates  as  a  legal  estoppel  to  him  afterwards;  but  if  unexplain-eratiun  up 
ed,  it  is  a  reasonable  ground  for  the  Court  to  act  upon,  in  refusing  to  entertain  on  an  appli 
a  summary  jurisdiction  upon  his  complaint.     We  ought  not  Xn  suffer  a  pai-ty  lo^*'"*"  ^^^ 
go  on  in  a  course  of  fru.tless  iitigalion,  to  the  great   expense  and  vexaiion  of**"^'"^^"* 
his  opponent;  but  where  there  i.-?  an  objection  to  the  proceedings  inltminty  h«^  iom  he  hav 
ought  to  apply  io  a  reasonable  time  to  sta^  the  proceedipga.     The  ground  of  ing  had  ea 
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opporuni    our  decision  in  this  case  is  the  acquiescence  of  the  defendant  under  a  judicial 

ly  to  avail  proceeding. 

•H'"^  r       T-     Greathead  v.  Bromley,  H.  T.  1798,  K.  B.  7  T.  B.  455.     S.  P.  SchtJ- 

totn  «c°''*  "    WANN  V.  Weathcrhead,  T.  T.  1801,  K.  B.  1  East,  537, 

lioD  of  Upon  a  Rummary  application  to  set  aside  an  annuity  and  the  instrumeat  by 

ejoctmeou  which  it   was  secured,  for  non-compliance  with  the  requisites  of  the  statnte 

I  698   i  17  Geo.  3.*c.  26.  it  appeared  that  a  prior  application  had  been  made,  and  in 

support  of  which  the  sam<i  grounds  of  objection  had  been  taken  as  were  now 
Where  a  intended  \o  be  raised.  Per  Cur.  The  annuity  act  gives  a  summary  jurisdic- 
famer  role  tion  to  the  Court,  which  is  to  be  exercisea  according  to  its  discretion. 
foraeuiDg  Now  in  this  case,  as  it  appears  that  all  the  facts  brought  forward  in  the  aflida- 
•aide  an  an  yits  in  support  of  the  present  rule  existed  at  the  time  of  a  former  rule,  and 
«aiiy  was  ^y^^y  objection  which  could,  at  this  moment  be  urged,  might  then  have 
uponVdu'**®®"  brought  forward,  the  question  intended  to  be  raised  must  be  takea 
caasioB  of  to  have  passed  in  rem  judicatum^  and  the  former  deciaioB  conclustTe  between 
the  mertia    the  parties. 

the  Coort  will   not  entertain  the  objection  on  a  Bnh9<>qaent  rnle,    where   the  lame  fatta  einted  witkia 
the  knowledge  of  the  same  partiea,  at  the  time  of  the  former  role  pending. 

E»eryrnle  (B)      How   AFPLtCATIOlf  TO  BE  MADB. 

•»'.«}  *«  ■«'  I.     Rule  op  Court,  T.  T.  180«,  K.  B.  «  East,  66^. 

naiiy  ^mw^     ^^  ^^  ordered  that  every  rule  nisi  to  set  aside  an  annuity  maat  contain  the 

contain  ihe^^^^^r^ti  objections  intended  to  be  inf«istad  on  by  the  counsel  at  the  time  of  om- 

objections    king  the  rule  absolute. 

to  be  arged  by  coanso^  when  making  the  rule  abaolate. 

«ri.  ^-     Dartnali.  V.  Marquis  of  Well£8LBT,  E.  T.  I8S2,  C.  P.  3  B.  &B. 

a    Hcliio'li  '^^^'  ^-  ^- ''  Moore,  63. 

ifl^made'to       An  affidavit  wtis  made  by  the  defendant's  trustees,  upon  which  it  was  moved 

aet  aside  an  to  set  the  annuity  in  this  aside  for  an  illegality  in  the  payment  of  the  consider- 

annnity        ation.     Per  Cur.    No  affidavit  is  made  by  the  defendant  himself  of  the  facts 

there  most  urged  by  the  trustees  as  grounds  for  setting  aside  the  annuity.      The  trustees 

^*t  b"  ^th  ^  cannot  be  supposed  to  be  so  well  aware  of  the  original  transaction  between  the 

irrant^r  b^y  P^^^i^^  ^'  the  grantor  himself.     This  application  therefore  rested  solely  on  a 

the  circum  Statement  by  third  parties,  we  cannot  interfere. 

atancesor  !2.     Abistead  v.  Atkins,  T.  T.  1813,  K.  B.  2  Chit.  Rep.  33. 

the  original      A  rule  nisi  was  granted  to  set  aside  a  judgment  entered  up  on  a  bond  given 

a'h^^V"'"^®  secure  an  annuity,  on  account  of  a  defect  in  the  memorial;    but  as  eleren 

iho  \ho*eory^^^^  ^^^  been  suHercd  to  elapse  since  the  annuity  was  granted,  Le  Blanc,  J. 

II  years     l^id  it  down  that  the  affidavits  in  support  of  the  application  ought  to  state  that 
the  affida     all  the  parties  were  alive. 

Yits  injsnpport  of  an  application  to  set  aside  a  jadgment,  entered  on  a  bond  givea  to  seeare  aa  aaaaity 
were  required  to  state  that  the  parlisa  were  ail  alive. 
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The  origin  VIII.  OF  THE  REMEDY  FOR  THE  RECOVERY  OF  ARREARS 
al  is  (he         AND  PLEADINGS  AND  EVIDENCE  CONNECTED  WITH. 

aame  m  an  ^^^  Form  of  action  *  and  when  maintainable. 

debY.  and"      ^-     ^^^^is  v.  Speed,  M.  T.  IG94,  K.  B.  S  Mod,  143;  S.  C.  Carth.  262; 

thereVore,  Yclv.  208.  contra, 

aponasum      In  a  debt  on  an  annuity  deed  the  defendant  demurred;    lat.   Because  the 

mons  or      bill  was  in  debt,  and  the  declaration  for  the  arrears  in  annuity,  which  is  a  ma- 

**!*^  *?J'?''  terial  variance,  the  judgment  being  different;  2d,   That  no  action  of  debt  is 

the^plaiutiff^^PP^*^^***^*®  ^"*"  *^"  annuity  for  life.     Per  Cur.    Both  the  objections  are  un- 

inay  de  «  An  action  of  annuity  was  ihe  ancient  remedy  for  the  recovery  of  arrears,  and  is  maia- 

clare  an  an  tainable  for  a  yearly  payment  of  a  certain  som  of  money  granted  (o  another  in  fee  for  iifeor 
Daily.  years,  charging  the  person  of  the  n^nnior  only,  and  it  may  be  broaght  by  the  grantee  or  his 

heirs,  or  hi?  or  ih^icgranrce,  agjjiisl  the  frrantor  or  his  heirs;  Ce.Litt.  144.  b.  This  reme- 
dy is  at  present  out  ofuse  being  sopei-seded  by  the  actioii  of  debt  or  covenant.  The  former  te- 
medy,  however,  is  preferable  to  covenant,  becanse  in  debt  the  jedgment  is  6nal  in  the  first  in- 
stance; and  where  a  bond  lias  been  given,  ai  well  aa  the  grantor's  covenanl«  it  is  raoread- 
viseable  to  declare  in  debt  on  the  latter;  for  if  the  plaintiff  praceed  on  the  bond,  damage 
maiit  he  assessed  in  pursuance  of  thestat.  6  k  9  W.  8.  c.  11.  a.  6.  which  canset  eipcBtt 
aad  delay.     See  Precedents,  PeterydorlT't  Index,  21. 
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tenable;  for  though  no  action  lies  for  an  annuity  for  life,  or  for  an  annuity  for 
years,  still,  as  the  bill  and  declaration   are  the  same   in  annuity  as  in   debt, 
judgment  must  be  given  for  the  plaintiff. — Judgment  for  plaintiff.  See  Brend- 
lop  V.  Phillips,  Cro.  Car.  895;  Lucas  v.  Fulward,  1  Bulst.  151;  Achcrley  v. 
Vernon,  Fortes,  188;  Skin.  e6\   Vclv.  208;  9  Mod.  243;  Fitz.  85. 
2.   PiLTON  V.  Darby,  T.  T.  1686,  K.  B.  Comb.  67, 
In  debt  for  two  quarters'  arrears  of  an  annuity  before  the  whole  term  was  ^nt  debt 
ended,  a  motion  was  made  in  arrest  of  judgment,  on  the  ground  that  the  action  ^'^^^^J^f  ,^ 
did  not  lie.     On  the  other  side  it  was  insisted  that  the  case   of  Hrown  And^^^^if 
Petlebury,  Cro.  Jac.  268,  was  decisive  in  favour  of  the  action. — Plaintiff  had 
judgment. 

3.  Webb  v.  Jiggs,  and  Martha,  his  wife.  E.  T.  1815,  K.  B  4  M.  ^S.  113. 

A.  B.  bequeathed  an  annuity  by  will  to  the  plaintiff,  charged  upon  freehold  An  action 
lands,  which  were  devised  to  the  defendant  for  their  lives,  paying  thereout  the  of  debt  can 
■aid  annuity.     The  plaintiff  declared  in  debt  that  while  the  defendants  were  J'®.'^^®  J^'"* 
80  seised  in  fee  as  aforesaid,  an  instalment  became  due,  and  was  still  in  arrear.  ^^^  arrean 
Demurrer,  showing  for  cause  that  debt  did  not  lie  in  this  case  either  at  com- of  an  annai 
mon  law,  or  by  the  8lh  Anne,  c.  14.  s.  4.     Joinder.     Per  Cur.     Although  itiy  charged 
has  been  allowed  at  the  bar  that  this  action  cannot  be  supported  for  a  rent  oropon  landa 
annuity  in  fee,  in  tail,  or  for  life,  while  it  continues  a   freehold  interest,  yet  it  ^®^***^^''*^ 
has  been  contended  that  such  a  rule  of  law  is  only  applicable  to  legal  common  j       ^^  ^^^ 
law  estates,  and  not  to  devises  by  will  founding  the  argument'  on  what  is  «*«- ©state  of    • 

Sorted  to  have  been  said  by  Lord  Hoh,  in  Ewer  v.  Jones,  2  Ld.  Raym.  937.  rreehold 
(ut    thoso    observations  ^V?h  on^y  to  legacies  or  sums  of  money,  not  toconiinoeg. 
annuities;  and  it  is  also  worthy  of  observation  that  if  the  legatees  were  depriv-    (   700  J 
cd  of  an  action  of  debt,  founded  on  the  statute,  in  the  case  of  a  legacy  paya- 
ble out  of  land,  he  would  be  completely  remediless,  because  he  has  his  remedy 
by  assize.     It  has  been  also  urged  that  the  present  action  comes  within  the 
provisions  of  the  Stat.  8  Anne,  c.  14.  **  for  the  better  security   of  rents  and 
to  prevent  frauds  by  tenants.'*     Put  that   proposition   is   equally  groundless. 
An  original  privity  does  not  exist  between  the  defendant   (the  devisee  of  the 
land  charged  with  the  presont  annuity)  and   the    plaintiff  (the  devisee  of  the 
annuity  charged  thereupon)  as  subsists  between  a  lessor  and  a  lessee.     Upon  And  that 
both  these  grounds  the  action  cannot  be  suoporied.     See  4  Rep.   486;  6   id.  r"\*  **"     " 
56.  b;  Fitz.  N.  B.  195.  203;  Co.  TJtt,  144.  b;  2  Leon.  33;  PlowH.   467;   I  ^^^^'  'S  **« 
Rol.  Ab.  348.  X;  2  Lord  Rnym.  937;  2  Salk.  415;  6  Mod.  27;  5  T.  R.  690.  " "7^  e^^^ 

4.  Kelly  v.  Clubbe,  M.  T.  1821,  C.  P.  6  Moore,345;  S.  C.  3  B.  &  B.  130,  where  the 
It  was  contended  in  this  case,  that  although,  according  to  the  decision  of  declaraiion 

Webb  v.  Jiggs,  it  was  clear  that  by  the  common  law  an    action  of  debt  was  did  not  a 
not  maintainable  for  the  arrears  of  an  annuity  in  fee  tail  or  for  life,   issuing  ^^^*|**^'jj*'® 
out  of  freehold  lands,  so  long  as  the  estate   of  freehold   continued,  yet  ^*^»^S7r"ei[old 
AS  in  the  present  instance,  it  did  not  appear  on  the  face  of  the  declaration  that  *,„  ^y^q  prem 
the  defendant  had  a  freehold  in  the  premises  charged  with  the  annuity,  but  Mas  out  of 
merely  that  the  annu  ty  was  to  be  payable  out  of  certain  premises,   an  action  which  the 
of  debt  could  be  maintained,  as  there  was  no'reason  to  suppose   but  that  the*"""**^ 

mm  WAS    ft^VA 

gFantor  was  only  possessed  of  a  term  of  yrars,  in  respect  of  which  an  action  ^^^  J|^^. 
would  lie.     It  was  also  uroed,  that  evpn  allowing  the  former  proposition  to  be  ^^^j  ^e  pre 
untenable,  the  present  action  would  be  supported  on  an  averment  in  the  de-snmed  that 
claration,  which  alleged  that  certain  arrears  of  the  annuity  had  accrued  due,  be  had 
and  that  the  grantors  received  the  rents  and  profits  of  the  lands  to  the   use  of 'yhere  no 
the  grantee.     Per  Cur.  The  action  must  altogether  fail.     It  must  be  presu-  J^J"*  "^^j^^ 
med  that  the  grantor  of  the  annuity  had  a  fee  in  thc-premises,  where  nothing  contrary, 
to  the  contrary  appears.  Where  a 

5.  In  re  Lockf.,  a  bankrupt.  E.  T.  1823,  K.  B.  2  D.  cV  R.  603.  contract  re 

An  agreement  appeared  to  have  been  made  between  the  bankrupt  and  cerr  cited  ihaiit 
tain  other  parties  for  the  sale  and  purchase  of  an  annuity,  secured  upon  pro-"*" ^  ®°  • 
perty  in  possession  of  the  grantor,  but  which  contained   no  words  of  present  J^n  ^^^  ^^ 
grant.     It  appeared  that  it  was  not  enrolled.     The  Vice-Chancellor   sent  anoity,b«t 
case  for  the  opinion  of  the  Court;  whether  it  was  a  grant  of  an  annuity  upon  contains  no 
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words  of    which  an  action  at  law  could  have  been  Doaintained  for  the  recovery  of  (ha 
positive       arrears  of  the  annuity,  even  if  it  had  been  memorialized. 

*^*"hdd  ^*^  ^^^'  ^^*^  ^^^®  ^^  ^*^*^  ^'*  S™'^^>  '"*  ^^*'  '*^'-  ^^^  decided  that  the 
that  an  ac  g^^^^  ^^  ^^  annuity  must  be  by  deed,  and  that  the  word  ''  grant  musi  be  used 
tion  at  law  in  the  instrument.  In  the  present  instance  there  are  no  positive  words  of  grant 
coald  bo  immediately  and  presently.  The  instrument  is  altogether  prospective.  No 
maintained  action  at  law  could  have  been  therefore  maintained,  even  if  an  enrolment  of 
[  "^Ol  1  the  memorial  had  been  made.  See  Viner's  Abridgment,  tit.  Annuity,  506. 
for  the  ar    Q   q   siting  Co.  Lilt.  1 15. 

mrh^iTnnni  (^^    PlEADINGS    AND    EVIDENCE    CONNECTED    WITH. 

t?!in  C888  }•  Hope  v.  Colman,  H.  T.  1704,  C.  P.  ^2  Wils.  221. 

tho  insua  In  an  action  of  debt  an  annuity  had  been  granted  by  the  defendant  to  the 
moot  had  plaintiff,  the  plaintiflfdeclared  that  the  defendant,  by  a  certain  deed  poll,  for  the 
been  oiecno  better  support,  provision,  and  maintenance  of  the  plaintiff,  then  a  faithful  ser- 
l^d'htC  ^^°^  ^^  \iimy  the  defendant,  and  for  other  good  causes  and  considerations,  did 
an  ananitv  gr*"^^  to  the  plaintiff  one  annuity  of  yearly  payment  of  40/.  for  the  term  of 
granted  hy  her  natural  life,  to  be  paid  quarterly  at  the  defendant's  mansion  house  in  I. 
the  defend  whereby  the  plaintiff  was  seised  of  the  said  annuity  or  yearly  rent  of  40/.  ia 
ant  to  plain  her  demesne,  as  of  freehold,  viz.  for  the  term  of  her  natural  life,  and  that  an 
!l   h  arrear  became  due,  &c.  and  hrd  not  been  rendered  and  paid  by  the   defend- 

be  personal  ^^^'  *^^®  defendant  craved  oyer  of  the  deed,  whereby  it  appeared  that  the 
ly  demand  defendant  bad  covenanted  to  pay  the  annuity  to  the  plaintiff  during  her  natu- 
ed,'  the  ral  life,  if  the  same  should  be  personally  demanded  by  the  said  E.  Hope;  and 
demand  it  there  was  a  proviso  that  if  the  grantee,  the  plaintiff,  married  with  any  person 
not  travers  jq  thg  \\(q  tj^jg  of  iJjq  defendant  without  his  approbation  and  consent  in  wri- 
*   *'  ting,  the  annuity  should  ceasd,  and  the  deed  thereupon  be  void.     The  defen- 

dant then  protesting  that  he  was  always  ready  to  pay,  pleaded;  1st.  That  the 
plaintiff  did  not  personally  demand  the  annuity  at  the  defendant's.    2d.  With 
a  like  protestation  of  his  readiness  to  pay,  that  the  plaintiff  did   not   demand 
the  annuity  personally  of  (he  defendant.     The  plaintiff  demurred  generally 
to  each  of  the  defendant's  pleas;  and  after  joining  in  demurrer,  the  defendant 
objected,  Ist.  That  the  whole  deed  was  before  the  Court,  and  ought  to  be 
f  702  1  ^^^^"  together,  and  the  personal  demand  to  be  coupled  with  the  grant.     2d. 
On  an  issno'^^*'^ '°  *^®  declaration  it  was  laid  that,  by   virtue  of  the  grant,  the  plaintiflT 
whether      became  and  was  seised  of  the  annuity  in  her  demesne,  as  of  freehold,  which 
the  memori  was  ill,  this  being  a  grant  of  a  mere  personal  thing,  and  not  a  rent  issuing  out 
al  of  an  an  of  land.     Per  Cur.  The  grant  is  substantive,  and  so  is  the  covenant  substan- 
**"*^**w'    *^^®'  ^^^  *^®  demand  on  this  action  is  not  traversable,  whatever  it  might  have 
'**n**d         been  if  an  action  had  been  brought  in  covenant;  but  we   think  it  would  not 
tion  it  can  ^^  traversable  even  in  that  casr,  as  it  is  contained  in  a  parenthesis  in  the  deed, 
not  be  im    As  to  the  manner  of  pleading  in  the  declaration,  that  the  plaintiff  was  seised 
peached  on  of  the  annuity  in  her  demesne,  that  is  a  mere  matter  of  form;  and  this  being 
the  ground  upon  a  general  demurrer,  it  is  aided  by  the  statute  4  Sf  5  Anne, 
true  coMid  2.  Fraco  v.  Lindo,  H.  T.  1795,  K.  B.  N.  P.  1  Esp.  500. 

oration  has  ^^  ®°  action  for  the  arrears  of  an  annuity,  one  of  the  issues  was,  whether 
-not  been  ihe  memorial  had  truly  set  forth  the  consideration,  it  slating  that  SOOI.  had 
paid.  been  paid,  whereas  the  defendant  alleged  that  it  was  part  money  and  part  a 

An  aver  debt  which  had  been  lost  at  play;  upon  this  it  was  contended  that  the  plain- 
Im "e  that**  ^*^  had  not  proved  the  issue.  But  Per  Buller,  J.  That- the  evidence  addu- 
theerantee^^^  supports  the  issue,  since  the  question  is  not  whether  the  consideration 
had  paid  nioney  has  been  properly  described  in  the  memorial,  that  being  a  mere  que.a- 
the  consid  tion  of  law;  but  the  point  is,  whether  the  consideration  for  the  annuity  has 
oration  mo  or  has  not  bren  paid. 

ney  of  an  3,   CoARE  v.  GiBLETT,  M.  T.  1808,  K.  B.  N.  P.  4  Ei=p.  230. 

annuity  to  j^^  ^^^^  ^^  ^^  annuity  bond  to  secure  the  payment  of  a  joint  annuity  for 
graniora,  is  1*1^/-  o"^  of  the  issues  alleged  that  the  purchase  nioney  had  been  paid  by  the 
supported  plaintiff  himself,  to  the  use  of  the  gmniors;  and  the  memorial  stated,  that  oa 
by  evi  the  24th  of  December,  1796,  the  sura  of  1400/.  was  paid  by  the  plaintiff  to 
deace  that  one  D.  S.  (one  of  tho  parties]  to  the  use  of  the  grantors,  who  paid  it  into  a 
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banker's  in  his  and  the  plaintiff's  .attorney  name,  until  the  deeds  were  execu-  posited  in 
cuted.     For  the  defendant  it  was  contendod  \\mt  the  terms  of  the  annuity  net  the  gran 
had  not  been  complied  with,  as  it  required  the   parties'  name  by  whom  the  tee's  bnik 
money  was  paid  to  be  set  out.     Now  here  it  appears  by  the  issue  to  have  been  **■'■♦  »o  i**« 


D.  C.  who  is  one  of  the  grantors,  the  day  mentioned  in  the  issue. 

4.  Amiiurst  v.  Skyxner,  E.  T.  HUO.   K.  B.  12  East,  263.  The  words 

A  replication  in  an  action  in  which  the  question  was   rai^sed  whether  it  wasV"®.      . '" 
necessary  to  enrol  the  memorial  of  an  annuity  secured  upon  mortgaged  lands  in  jn  general 
fee,*  to  a  plea  which  stated  that  the  grant  was  made  after  the    17  Geo.  3.  c.  mnsi  be 
26.  and  that  no  memorial  was  enrolled  according;  to  the  statute,  alleged  that  comt rued  a 
the  plaintitF  was  at  the  time  of  making  the  grant  seized  in  fee   simple,  in  'f^«^  "ei 
possession  of  the  premises  upon  which  the  annuity  was  charged,  and  which*'?  ^°' 
were  then  of  greater  annual  value  than  the  annuity.      Rejoinder  traversing  pUcaiioa 
that  fact.     Under  these  circumstances,  after  a  verdict  had  been  found  for  the  iraversinga 
annuitant,  the  opinion  of  the  Court  was  given  in  confirmation  of  the  verdict,  plea  which 
although  it  hud  been  contended  that  the  allegation  in  the  pleading?*,  that  the  averred 
plaintiff  was  seised  in  fee,  must  be  taken  to  mean  that  he  was  seised  of  the  ^^^^  ^^® 
legal  estate  in  fee,  whereas  an  exquitable  sei:=«iu  was  only  proved,  which  did  *^*"^.,     "*" 
not  support  the  averment.     But  the  Court  held  that  although  b?  such  an  alle-  mad"e'  IheT 
gation  a  legal  seisin  would  be  understood,  yet  when  the  words  seised  in  fee  the  annoiiy 
were  coupled  with  the  memorial  of  the   annuity  supposed  to  be  acquired  ac-»c«i  «nd 
cording  to  th«  act,  they  must  bo  cotistrued^^undnm  suhjectam  mcUeriam^^''K^f  ^. 
They  are,  therefore,  the  same  as  if  the  averment  had  been  "that  he  was  so  JJJai'enror 
seised  wirhin  the   meaning  of  the  annuity  act;"  and  that  statute   including  I^5'acce°<* 
«quitable  as  well  as  legal  seisins,  the  pleadincrs  aro  sufficient.  ing  lo  the 

stataie,  alleged  that  the  annoity  was  charged  upon  land^  of  greater  annual  value,  of  which  iho  gran- 
tor '  was  sewed  in  fee  simple,"  by  means  of  which  an  enrolment  was  not  requisite;  it  was  held  that 
ttiese  woids  fimsi  mean  such  an  estate  as  the  act  deems  a  seisin  in  fee. 

5.  Haw  v.  Ogle.  T.  T.  181 1.  C.  P.  4  Taunt.  10.  1   703  J: 

In  an  action  of  covenant  to  recover  the   arrears  of  ar:  annuity,  the  defend- Theinfan 
ant  pleaded,  that  at  the  time  of  entering  into  the  indenture  to  pay  the  annuity,  *^>  ^^  °"«- 
one  A.  B.  who  had  become  jointly  and  severally   liable  whh  him,  was  an  in- "''i'***  J^^'H 
fant  under  the  age  of  ^>\.     General  demurrer  and  joinder.     Per  Cur.     TheV^^^ZV^ 
annuity  cannot  be  set  aside  on  such  grounds.     The  leaialaturc  not  only  made  an  annuity    . 
such  a  contract  by  an  infant  vod,  but  void  although  the  infant  wished  to  con- cannot  bo 
farm  It  after  he  attained  his  majority.     But  although  void  ab  initw  to  all  in- •«'  op  at 
tents  and  purposes,  as  to  the  infant,  his  co-contrnctor  cannot  avail  himself  of  *^**^''**'^«  **' 
such  a  fact  to  deprive  the  grantte  of  the  annuity  of  his  remedy  to  recover  'f  co IT 
payraent.-Judgment  for  plaintiff.  ^  ^  n.nt  b^'t 

(C)  Judgment  and  execution.  against  the? 

1.  HowEL  v.  Handforth.  M.  T.  I77i.  C.  P.  2  Black  843.  o***^'*- 

On  the  failure  of  the   payment  of  an  annuity  of  80/.    per  annum,  secured  ^»»^™««*'y 
by  warrant  of  attorney,judgment  was  entirely  up  in  Hilary  term,1768,and  a  writ  ^g*"  ^„* 
oi  fieri  facias  was  then  sued  out,  marked  to  levy  30/.  (a  quarterly  payment,)  entered  up- 
which  was  accordingly  done.     In  Easter  term  1768,  another^re /aaas  was  to  eeciire 
sued  out,  but  satisfied  before  execution,  and  the  annuity  was  regularly  paid  up  *«  "nnuity^ 
to  Midsummer,  1771,  when  the  defendant  making  default  another  jieri /anas*  •«?®'»<'"* 
was  sued  out  in  Trinity  vacation,  marked  to  levy  73/.     The  condition  of  the  ^ilrhrhav*' 
bond  did  not  appear  on  record,  nor  was  any  su;^ge.stion  made  on  the  roll  of  been  sued 
the  subsequent  arrears,  or  scire  facias  sued  out  under  the  statute  8  &.  9  W.  3.  out  forsn^ 
c.  11.  but  continuances  were  regularly  entered  on  the  roll.      Upon  a  motion  ^qnent  ar 
to  set  aside  ihe  fieri  fadas,  the  Court  inclined  strongly  to  think  that  though  at  '^«*»"  w"** 
common  law,  if  the  sheriff  only  levies  part  of  a  debt  on  aj^rt  facias  marked y?5.V**[* 
for  the  whole,  the  plaintiff  may  have  subsequent  writs  tilKihe  whofc  is  levied -j^^y*^*,^ 
yet  the  plaintiff  shall  not  mark  it  for  part,  and  afterwards  sue  out  subsequent  whhiaa 

•  It  hds  been  since  decided  to  be  unnecessary.  See  12  East,  263;  7  T.  R.  194;  2  Bra, 
Ch.  Cm.  268. 
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year  after    writs  for  the  residue;  which  would  tend  to  orcat  oppression.     But,  on  raentioil- 
they  were    jf,g  ^jj^  cause  of  Marsen  and  Touchet,  2  Blac.  700.  they  made  a  rule,  thai  on 

11*'J*I1^  'p  payment  by  the  defendant  of  the  arrears  due,  and  all  costs,  the   fieri  JncioB 
and  even  »•,'',,,■'.        .,  rr>,       .,  ,       ,  •      r     r  ^*^         "^ 

terwards  if  should  be  set  aHide.       i  he  judgment  to  stand  as  a  security  for  tuture  arrears, 

ibe  first       with  liberty  to  apply  to  the  Court,  from  time  to  titne,  to  sue  out  fresh  execu- 
writ  of  ex  tioDs  thereon. 

ecotien  had  Qci  LviE  V.  FoLEV,  T.  T,  1 775.  C.  P.  2  Black,  1111. 

erl'"coru'*  Judgment  had  been  entered  on  a  bond  in  the  penalty  of  2,1001.  for  securing 
ued  down.  ""  annuity  of  150/.  and  the  plaintiff  sued  out  a  Jicri  facias  and  levied  out  the 
Bat  onder  whole  penalty.  The  Court  made  a  rule  to  refund  the  overplus  beyond  what 
^Dcb  an  would  satisfy  the  arrears  of  the  annuity;  and  that  the  judgment  should  stand 
execQtien     as  a  security,  with  liberty  to  take  out  execution  as  future  arrears  should  arise. 

^*lf  P'-i"     See  I  II.  B1.297. 
tin  could 

not  levy  the   whole  penalty  in  the  bond,  bot  only  the  arreari  then  dne,  and  the  jadgment  to  stand  as 

a  secority  for  fotnre  arreara. 

t  '^^^  ]  S.  ScoTT  V.  VVii ALLEY,  M.  T.  1789.  C.  p.  1  H.  Bl.  297. 

And  where  After  the  entry  of  a  judgment  on  a  warrant  of  attorney  to  secure  ao  annnity 
h°d'be°"^  payable  quarterly,  a  fien  facias  issued  for  the  arrears  of  the  preceding  halt 
entered  on  Y^^^y  ^^  ^  ^^^'Y  ^^^  made  the  next  quarter;  another  fieri  facias  was  issued 
a  warrunt  out,  and  a  secoqd  levy,  but  the  judgment  had  not  been  revived.  On  a  rule  to 
of  attorney  show  cause  why  levy  under  the  latter  execation  should  not  be  set  aside,  oa 
lo  seeore  (he  ground  that  the  judgment  ought  to  have  been  revived  by  scire  facias.  Per 
'"d*"h""^  Cttr.  The  rule  must  be  discharged,  as  it  ia  not  necessary  to  revive  the  judg^ 
arreara     '  ^^^^  ^^  order  to  sue  out  the  second  execution.-^.Rule  discharged. 

frere  levied,  on  a  aecond  quarter  becoming  dnt, fieri  faciaa  iaaoed,  wiihoat  reviving  the  jadgoMBt, 
the  ezecniion  was  held  regular. 

The  Coon  "*'  ^^^^^  ^'  Ha:*sforth.  T.  T.  1776.  C.  P.  2  Blac.  Rep.  1016. 

wilt  under  '^^^  annuitant,  wife  to  the  defendant,  being  dead,  it  was  moved  for  !eav« 
equitable  ^^  ^^^^  ^^^  execution  for  the  proportional  arrears  of  the  annuity  since  the  last 
circnmutan  quarter  day.  The  cause  shown  was,  that  nothing  was  due  since  the  last  quar* 
ces^peronit  ter  day,  either  by  the  condition  of  the  bond  or  by  any  rule  of  court.  Anna- 
execniion     \{\q^  ^^q  ^q^  subject  to  apportionments,  like  rents,  by  the  statute  1 1  Geo.  2.  c. 

J!..  r!",l  19.  s.  15.  but  Per  Cur.  Though  the  rents  and  annuities  are  not  in  general 
out  lor  the  ^-iiii  .®  •  i.^t* 

proportion   apportionable  by  the  common  law,  yet  where  an  annuity  is  secured  by  a  bond 

at  arreara  which  becomes  forfeited  by  any  non-poyment,  the  annuitant  may  sue  upon 
of  an  anno  the  bond,  and  levy  the  penally,  subject  to  the  equitable  interposition  of  the 
iiy  accrued  Court.  In  this  case  the  plaintiff  did  not  clioose  to  levy  the  whole  penalty  at 
aince  the  once,  but  after  judgment  took  out  severn]ficrifaciases  as  arrears  became  due: 
qaarter.  ^^^  legality  of  which  practice  being  questioned,  the  present  rule  was  entered 
into,  by  consent,  about  three  years  ago,  that  the  judgment  should  stand  as  a 
security,  With  leave  to  apply  to  the  Court  to  take  out  process  of  execution, 
from  lime  to  time,  whenever  any  arrears  should  accrue.  In  this  situation  the 
I  705  ]  Court  will  guide  its  discretion  by  the  same  rules  as  if  at  first  execution  had 
Where  an  been  taken  out  for  the  whole  penalty;  and  though  the  rents  and  common  an- 
iaterloca  nuiiies  are  not  apportionable  either  by  law  or  equity,  yet  in  equity  the  main- 
tory  judg  tenance  of  infants  is  always  apportioned  up  to  the  day  of  their  deaths,  kc.  be- 
bcen  enter  ^*^^®  **  would  he  difficult  for  them  to  find  credit  for  necessaries,  if  the  pay- 
ed up  in  an  ^^^^  depended  on  their  living  to  the  end  of  their  quarter.  This  case  depends 
action  of  on  similar  principles,  the  annuity  being  for  a  separate  maintenance  to  a  feme 
covenant  covert;  and  as  it  appears  that  the  quarterly  payments  were  not  originally  Ibr- 
for  the  ar  ward  payments  by  way  of  maintenance  for  the  ensuing  quarter  (which  might 
'n*"t  t'h*  "**^®  ^  difference,)  but  payable  at  the  end  of  each  quarter,  in  order  to  dis- 
(^•oQfiJIrjiQ I  charge  the  expences  incurred  in  the  three  preceding  months,  we  tb ink  it  ought 
ed  a  rule     to  be  apportioned. — Rule  absolute. 

for  refer  5.  Allourway  v.  Hill,  T.  T,  1817.  K.  B,  2  Chit,  Rep.  32. 

*"^%r*to  interlocutory  judgment  had  been  signed  iii  an  action  brought  on  a  cove- 
campnie  "*"^  *"  ®"  indenture  for  securing  the  payment  of  an  annuity  to  recover  a 
the  arreara.  year's  interest     A  rule  nisi  had  been  obtained  to  refer  it  to  (he  master  to 


ANNUITY.— BtgA/«  ofPnncipat  and  SureiiJ.  489 

isompute  what  was  due  for  the  arrears,  and  that  the  plaintiffs  should  be  allow*" 
ed  to  sign  final  judgment.     The  Court  made  the  rule  absolute.* 

IX.  RIGHTS  OF  PRINCIPAL  AND  SURETY. 
I.  Page  v.  Busjsull.  E.  T.  I8K.  K.  J[5  2  M.  4"  S.  551. 
Plea  actio  non  to  a  suit  for  money  lent,  paid   Slc.  'Hhat  the  defendant  was  Where  a 
discharged  under  the  insolvent  debtor's  act,  51  Geo.  3.  c.  1!25.  and  that  the  !.°^®^^^^^ 
feunis  of  money  in  the  declaration  mentioned,  were   paid  by  the  plaintiflT  as  ^^^^1^^.  ^^ 
surety,  in  respect  of  an  annuity  granted  before  the  first  of  May,  181 1,  men- r^gre  of  an 
tioned  in  the  act.     Replication  that  afler  the  said  1st  of  May,  and  after  iheannaity  af 
discharge  of  the  defendant,  the  plaintiff  was  obliged  to  pay  the  said  sums,  ter  the  dia 
Demurrer  and  joinder.     Per  Cur.     It  has  been  contended  that  by  analogy  to  ^*^ti^  of 
the  49  Geo.  3.  c,  121.  s.   17.   with  reference  to  bankrupts,  that  the  present  p",  P"J^) 
defendant  is  discharged.     But  the  insolvent  act,  51  Geo.  3.  only  enables  the  ^^^  j„,o[ 
Creditor  of  any  debtor  who  shall  be  discharged,  for  any  sums  payable  for  any  vent  act, 
annuity  at  any  futare  times,  to  be  admitted  a  creditor,  and  receive  a  dividend  51  G.  3.  0. 
in  the  same  manner  as  if  the  debtor  had  become  bankrupt,  and  does  not  say  *^^-  held 
that  the  debtor  shall  be  di^charffed  in  the  same  manner  as  tf  he  had  become  a  ^"at  the 
bankrupt.     But  even  in  the  case  of  a  bankrupt  if  the  annuity  creditor  sues  his  ^^thfed  to 
Mirety  in  preference  to  proving  under  the  commission,  the  latter  cannot  plead  gpe  the   * 
the  certificate  of  his  principal  so  as  to  exonerate  himself  from  all  liability;  and  priooipal 
Hot  being  able  ^o  do  89,  it  is  therefore  rehsonable  that  he  sfiould  be  enabled  to  in  an  ae 
fopport  an  ac^.^a  against  his  principal.     Judgment  must  be  iriyen  for  the  plain*  ''^"  for  mo 
tiflF     Se.dyidelGeo.4.c.  119.     ^  *  »  K         „,^p.,d. 

2.  Welsh?.  Welsh  a»d  another,  T.  T.  1815.  K.  B.  4  M.  &  S.  333.  ^ 

The  surety  under  an  annuity  deed  had  been  compelled  by  the  annuity  ere- So  after  the 
dttor,  after  the  principal  had  become  bankrupt^  and  obtained  his  certificate,  P>'ln/:ip*l 

to  pay  arrears  due  subsequent  to  issuinir  the  commission:  an  action  was  now  ^!!yj!!^i^.tL. 
i-f  -.1  ••!.  1  Ai-'i_jL         come  DanK 

brought  agamst  the  prmcipal  to  recover  these  arrears.     A  rule  n»i  bad  been  rapt  and  ob 

obtained  to  discharge  the  defendants  on  common  bail.    Per  Cur,  The  annuity  uined  his 

creditor  may  or  may  not  prove,  at  his  election,  under  the  commission;  and  eertiScate* 

the  17th  section  of  the  annuity  act  only  applying  to  the  annuity  creditor,  and 

not  enabling  the  surety  to  come  in  and  prove,  the  claim  not  being  a  debt  quoad 

the  surety  until  he  is  in  a  condition  to  be  damnified  by  it,  the  present  rule 

mint  be  discharged.      It  has  indeed  been  contended  that  this  case  is  within 

the  49  Geo.  3.  c.  ISl ;  but  we  negative  that;    for  this  Was  not  .a  debt  at  th^ 

time  of  issuinff  the  commission,  nor  was  the  surety  farced  to  pay  until  after  tho 

eertificate. — ^Rale  dis^sbarged.  .      -     . 

See  13  East.  427;  1  D.  &  R.  5«l;  5  B.  *  A.  852;  S.   C.  3  B,  *  A.  IS.  JL^/^^  J 

4 Taiint.460.854, 49  Geo.3  c.  121 ;  1  Geo.  4.c.  11 9;  and  Petersdorfr,on  Bail,97.  JJ|rety\n 

3.    COKB  AND  ANOTHER,  BXECDTORS  OP  GrICE  V,  BrITMLMELI.    ASD  UaBCLIFFB.  der  an  aA 

T.  T.  1818.  C.  P.  2  Moore.  495.  S.  C.  8  Taunt.  439,  nmhy  deed 

The  defendant  Radcliffe,  as  surety  for  Brumm^l,  executed  with  him  a  joint  applied  to 
bond  and  warrant  of  attorney  to  secure  an  annuity  to  the  pi  aintiflfs  testator. ''^^  ^V^^ 
Some  time  after  the  execution  of  these  instruments,  it  was  discovered  that  ^^'^'''°  *^' 
RadcliflPs  christian  name  had  been  omitted  in  the  body  ol  those  instruments,  ^og^t  ^f  ^q 
It  appeared,  however,  that  the  name  was  aAerwards  inserted  by  the  attorney  irregalartty 
for  the  grantee,  and  the  instruments  re-executed  by  Kadclifie.     In  pursuance  in  the  exe 
of  the  warrant  of  attorney,  a  joint  judgment  had  been  entered  up  against  both  cation  by 
defendants:      An  action  had  been  subsequently  brought  on  the  bond  in  the  .^  ^°^'^. 
Court  of  King's   Bench  against  Radcliffe,  who  pleaded  the  judgment  in  his^'^^lg^i^^'* 
discharge.     A  rule  nisi  was  now  obtained  to  set  aside  the  judgment  and  war-oame, 
rant  of  attorney,  on  the  ground  of  the  irregularity  in  the  execution  of  the  se-*  which  bad 
ourities.     Per  Cur.     We  must  discharge  this  rule.     The  warrant  of  attorney  however, 
would  have  been  even  good    without  the  aheration  that  has  been  made;  and  ^^®°  "l^^r 
looking  at  the  state  of  the  instruments  as  they  now  appear  before  us,  wo  ^^^  Is^ni  pre* 
clearly  of  opinion  that  the  alignments  adduced  in  favour  of  the  defendant  can-  yiogg  t^  ||,g 

*  And  a  similar  rale  to  order  may  be  obtained  in  actions  on  covenants  for  the  payment  jadgment, 
of  a  som  eeruio:  Doog.  816;  6  T.  R.  826.  410;  6  Taont.  356;  b«l  not  where  the  sam  k  and  which 
anrMHidatod:  2  Wils.  ^a  4  T.  R.  4S8;  6  id.  87;  14  East.  622«  jadgment 
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he  hfldsab  not  he  suppaiied.  Ist.  Because  the  nature  ofthe  securities  was  not  defeated* 
tequenily  a  by  the  alterntjon  of  the  dcfonJanl's  name,  and  be?idrs  he  himself  assented  to 
vailed  hirn  (h^  alteration;  and  2dly.  Beraur^e  he  has  rt-cof;nistd  the  JTidjjnicnt  entered  up 
■  .^^  P.  •  against  him  in  the  Court  of  Kinii's  Bench  on  this  very  warrant  oi  atioruey, 
his  Gw  ^y  pl^f>ding  it  in  hia  discharge  to  an  action  brought  in  that  Court. — Rule  dis- 
charge to  charged.  See  1 1  Rep.  27. 
an    aetioa  on  th^  bond ,  the  Court  refused  \o  interrere. 

The  surety  4.  Flanagan  V.  Watkins,  M.  T.  1819.  K.  B.  5  B.  fc  A.  186. 

under  an  The  question  proposed  in  this  case  for  the  opinion  of  the  Court,  was,  whe- 
annoiiy  jj^^j.  ^^  gm-ety  ^j,^  ^^^  redeenied  an  annuity  subsequently  to  the  bankruptcy 
DHTintainan  °^  '^®  grantor  was  entitled  under  the  49  Geo,  3.  c.  1^1 ,  to  sue  the  grantor 
action  a  upoD  a  bond  of  indemnity,  although  the  grantee  had  proved  the  value  of  th« 
gainst  the  annuity  under  the  17th  section.  Per  Cur.  The  surety  has  brought  hisacttoo 
principal  to  recover  from  the  defendant  the  sum  paid  for  the  redemption  of  the  annuity 
for  ihe  val  upon  a  bond  of  indemnity;  to  which  the  defendant  has  pleaded  his  bank- 
nuiu  re  *"  ^^P^^y  ^nd  certificate.  It  has  been  urjjed  that  the  I7th  section  ofthe  49  Geo. 
deemed  by''-  ^'  ^^*-  ^hich  relates  to  the  proof  by  the  annuity  creditor  of  the  value  of 
him  subflo  annuities,  made  the  value  of  an  annuity  ^^a  debt,"  within  the  meaning  of  the 
qnentljF  to  8th  section  of  the  statute  which  relates  to  the  proof  of  debts  by  secarilies. 
t6e  bank  But  the  right  of  a  surety  under  the  49  Geo.  5.  c.  1^1.  who  has  paid  Ihean- 
'ttlP^cr.  nuity  creditor  the  whole  or  in  part  to  stand  in  his  place  us  to  the  dividends 
[  707  ]  receivable  unde^F  tHe  commission  of  the  principal  who  has  become  bankrupt, 
A  defend  depends  apon  the  proof  of  the  creditor,  over  which  the  surety  has  no  cod- 
ant  in  exe  troul;  and  if  the  surety  has  himself  made  any  payment  on  account  of  sucb 
ctttion.assu  annuity,  he  has  an  independent  right  to  prove  in  respect  thereof  as  a  debt  tin- 
pa/meni  o*  ^^^'^  ^^®  ^^^  section.  But  in  this  case  we  are  of  opiniim  that  the  surety  cia- 
an  annuity, '^'^^  P^'ov®  ^^^  value  of  the  annuity  redeemed  by  him  sttbsequentl/'to  the 
eannm  af  bankruptcy,  it  not  being  ''a  debt,"  within  the  meaning  of  that  word.  The 
ter  ho  has  1 7th  section,  enabling  the  annuity  creditor  to  prove  such  value,  is  applicable 
obtained  an  {„  {(g  terms  only  to  the  grantee  of  the  annuity,  for  he  is  only  nn  annuity  cre- 
?*^jj*[j*J* J®' ditor,  and  not  applicable  by  the  surety.  Judgroeiit  most  be  therefore  givea 
thecondi  ^r  the  plaintiff.  See  Cro.  Jac.  hi?;  I  G.  &.  J.  \99. 
tfon  of  en  6.  Williamson  v.  Sir  G.  Goold,  T.  T.  I8i3.  C.  P.    1  Bing.  274. 

tering  into  The  defendant  had  obtained  an  order  for  setting  aside  a  judgment  signed  by 
an  account  the  plainti'fto  secure  an  annuity  as  for  one  Henry  Michael  Goold,.  on  wbicb 
i*hebatance^  *^®  defendant  had  been  taken  in  execution  upon  the  terms  of  entering  into 
bedHchar  >n  account  and  paying  the  balance  due;  and  Henry  Michael  Goold  havkig 
ged&omcns^^niself  succeeded  in  setting  aside  the  annuity  deed,  upon' payment  what shooki 
tedy  with  .  be  ascertained  to  be  due  for  principal  and-  interest.  A  rule  mi  was  now 
out  previ  moved  for  and  obtained,  calling  on  the  plaintiflTto  show  cause  why  the  dcfen- 
onaly  com  djut  should  hot  be  discharged  out  of  execution,  although  he  had  not  accounted 
The  condi'  ^r  paid  any  money  into  court  under  the  former  rule.  Per  Cur,  The  rule 
lion  ofthe  '^  ^^^^  particular  case  is  still  in  force.  Without  going  into  the  account,  or 
first  orJvr  paying  money  into  Court,  subject  to  an  account  being  taken,  we  cannot  accede 
obtained  by  to  the  present  application  — Rule  discharged. 

him  aliho'  e.  WiLLrAMsox  V.  Siii  G.  Goold,  H.  T.  IS'SS.  C.  P.  I  Bing.  171. 

pat  may*^*  "^  ''"'*'  ^^^  obtained  calling  on  the  plaintiff  to  show  cause  why  the  writ  of 
hdve  aHer  ^^ectition  issued  in  this  cause  should  not  Be  set  aside  upi>n  payment  ofthe 
wards  ob  balance  due.  The  facts  of  the  case  which  gave  rise  to  the  application,  as 
uined  an  or  disclosed  by  the  affidavits,  were  as  follows:  Henry  Michael  Godd  grante* 
der  for  set  to  the  plaintiffan  annuity  of  590/.  in  consideration  of  4130/.  obtained  ihroogb 
ffi  defend  **^^  medium  of  Howard  and  Gibbs,  annuity  brokers  to  be  secured  on  certain 
ant\s  sure  ®****^®*  '"^  Ireland,  conveyed  to  Howard  m  trust,  and  on  the  defendants'  war- 
ty for  the  f*^'^  °^  attorney  as  a  collateral  security.  Upon  that  warrant  of  attorney 
grantor  of  judgment  had  been  signed  against  the  defendant,  and  he  had  taken  intoexecu* 
annuity,  ei  lion  for  the  arrears  of  the  annuity  then  supposed  to  be  due.  The  defendant 
ecuied  a  denied  his  liability  to  the  payment  of  the  whole  of  the  sum  claimed,  on  the 
attorney  as^''^""^  *^^^  *'"^®  ^^  ^®^  taken  in  execution  he  had  received  a  notice  from  the 
a  collnieral  •"'gnces  ofthe  estate  of  Howard  and  Gibbs,lhat  the  bankrupts  had  advanced 
the  sum  of  3213/.  to  the  plaintiflf  on  the  credit  or  security  of  the  annttity, 
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mnd  which  required   the  defendant  not  to  pay  nny  part  of  the  said  sum  to  the  Mcarilj. 
plaintiff,  or  to  any  person  but  the  bankrupts'  assignees.       It  appeared  that  the*^**®  *"**"* 
fact  of  the  rents  received  by  Howard  and  Gibba  fronn  the  estates  in  Ireland  not  |J[    conaUi 
being  sufficient  to  pay  the  annuity,  had  induced  them  to  advance  to  the  plain-  erably  in 
tifTout  of  ilieir  own  funds  the  said  sum  of  .'Bilr}/.  in  full  confidence  that  the  ar-orrear,  ihe 
rears  of  the  annuity  would  be  ultiinHtely  paid  either  by  the  grantee  or  his  surety,  agents  who 
They  had,  however,  retained  a  commigsion  of  two  and  a  half  per  cent,  thereout  negoci»iied 
Trom  the  annuitants.     Tho  defendants  now  claimed  to  be  entillcd  to  the  benefit  jhebaaincM 
ot  these  payments  by  Howard  and  Gibbs  to  the  annuitants.     Per    Cur.    An  ij,e  grantor 
application  on  behalf  of  a  surety  is  entitled  to  our  favorable  consideration.    Hy  and  grantee 
the  agreement  of  the  parties,  Howard  and  Gibbs  were  not  strangers,  butagpntsaHv.mced 
in  Ibis  transaction;  and  this  view  of  the  case  disposes  of  the  argument   addu-***^*  latter 
cod' from  the  cases  of  Butt  v.  Conant,  3  B.  &  B.  3.  and  all  other  ^^ecisions*,!^*^""™ 
where  the  payment  was  not  made  by  an  agent.     If,  then,  the  annuity,  or  any    {"t^qu^i 
part  of  it,   be  liquidated  in  any  way  by  payment  specifically  made  on  *ccou nt  ^j^j  ^ ^  jj^^-Jj 
of  such  charge,  the  benefit  of  them  must  be  allowed  to  the  defendant;  and  it  isownprivate 
clearly  established  in  proof  that  the  plaintiff  has  been  paid  a  considerable  sum.  fundii  in«ji 
But  it  is  said  that  this  payment  was  not  made  by  Howard  and  Gibbs  out  of  the^icipaiion 
funds  of  the  grantor;  but  by  anticipation  out  of  the  funds  to  be  received    for?^'**®*^®"{. 
payment  of  the  annuity;  and  a  question   has  been  made  whether  they  can  '■®- J|iftt[^Qn^ 
cover  against  the  grantor.       That  they  can  do  so  in  some  shape  or  other   is  wJiicb  tba 
perfectly  clear;  Bgain.«<t  the  surety  it  might  be  different.      It  has  indeed   been  anon ity 
9aid  that  Howard  and  Gibbs'  assignees  can  avail  themselves  of  this  security,  was  secir. 
but  this  we  deny,   as  against  the  principal  and  still  more  against  the  surety,  ?**  **®*''**^^ 
either  in  law  or  in  equity.     This  payment  seems  therefore  to  be  evidently  made  "j*  *  ®  °'' 
on  account  of  this  particular  annuity.     Had  the  money  been  advanced  by  way  giQ„,   h^i^ 
•f  loae,  it  could  not  be  doubted  but  that  there  would  have  been  some  agree- that  soch 
ment  for  interest  until  repayment  of  the  ihrrears,  or  some  memorandum  em- advances 
powering  Howard  and  Gibbs  to  use  the  name  of  th«  plaintiff  in  enforcing  the"*"\*** 
judgment.     Had,  however,  Howard  and  Gibbs  merely  lent  and  advanced  ||iixi  considered 
^tbe  money,  not  on  account  ol*  the  annuity,  then  it  might  have  been  a  different^^J*^ 
case,  but  the  money  is  not  pretended  to  have  been  advanced  in  this  way..  But  it  mt^de  onac 
IS  said  further  that  this  is  an  equitable  right;  admit  it  tobe  so,  still,  in  this  course  coo  nt  of 
of  proceeding  against  the 'surety,  there  must   b«  a  legal   right   to  avai-l   them- i*»o  pr»»ci 
selves  of  this  security.     Rule  absolute  for  the  discharge  of  the  defendant,  on  P*''  *"*'  ?P 
his  bxinging  into  court  the  balance  appearing  due,  after  giving  credit  for  ^he^^ji      j^j^ 
advances.     See  9  East,  72.  Park  on  Ins.  641.  mem  of  tho 

7.     Carrot,  v.  Goold,   H.  T.  18-23,  C.  P.  1  Bing.  190,  liability  na 

A  similar  application  was  made  as  in  the  preceding  case,  the  defendant,  the  the  sarety. 
grantor  of  ihe  annuity,  having  been  taken  in  execution  upon  a  warrant  of  atJ^*  where 
torney  given  to  confess  a  judgment  in  case  of  the  annuity  being  in  arrear.  "'"*       f    , 
Upon  this  case  coming  on  to  be  argued,  and  it  appearing  that  the  estates  of  the  ^^^^  made 
rents  of  which  Howard  and  Gibbs  had  been  nppciinted  receivers,  and  on  which  under  Bimi 
the  annnity  was  charged,  were  insufficient  to  pay  the  annuity,  or   reimburse  lar  circum 
them   the  money  they  had  advanced;  it   was  contended  that  this  case  was  dis- •**'>^«*»  ***• 
tinguishable  from  the  preceding,  and  that  therefore  the  defendant  was  liable.      .J*"^*  "'  * 

Sed  per  Cur.  On  the  best  consideration  we   have  been  able  to  give  to  thc^j^^j^ 
opinion  recently  delivered  by  as  we  think  proper  to  adhere  to  it.     Hut  there  is  winch  (the 
a  distinction   assijned,  that  thi^;  is  a  case  of  a  principal,  and  not  c»f  a  surety,  rents  prov 
Now  between  the  case  of  a  principal  and  a  surety  there  m^y  be  bnth  in  courts  ing  insutii 
of  law  and  equity,  many  essential  distinctions,  but  in  this  case  it  can  make  no^'*"')  '*?• 
difference  whatever.     The  substance  of  the  affidavit  of  Gibbs   clearly  s^^^^^s  J^*^^^*^'* 
this  was  a  payment  made  by  them,   not  out  of  the  arrears,  but  for  the  arrears  these  advan 
of  the  annuity  for  a  benefit  of  two  and  a  half  per  cent,  to  themsekes.     Until  oes  against 
therefore  the  plaintiff  had  been  compelled  to  refund  ho  has  no  claim  on  the  de- the  grantor, 
fendant.     We  can  never  suflTer  a  plaintiff  to  take  out  execution  against  a  de- 
fendant when  he  has  once  received  the  money,  and  thereby  got  his  debt  liqui-    ^  ^^  - 
dated.      The  principles  of  law  concur  with  justice  in  this  case,  and  the   rule    >-  ^ 

mufit  be  made  absolute.-*— Rule  absolute. 
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Bat  in  iiieh  8.     Williamson  v.  Goold,  T.  T.  1823,  C.  P.  1  Bing.  916. 

casefl  the         Where  the  annuity  was  set  aside,  and  the  prothonotary  was  directed  to 

h"'*  ih      certain  what  was  due  for  principal  and  interest  at  5  per  cent,  the  Court  dcter- 
crmntee  his  twined  Ihal  the  grantee  was  enfitled  lo  all  fair  and  bona  fide  disbursemeDtB  con- 
•zpeiiMfl  IB  nected  with  the  conveyancing  for  eSecting  and  securing  the  anooitjr. 
caned  with  X.  REMEDIES  IN  C  ASL  OF  BANKRUPTCY  OR  INSOLVENCY. 

reference  ^A)    Iw  CASE  OF  BANKRUPTCY. 

to  the  eon    ^      P^ttison  v.  Bankes,  M.  T.  1777,  K.  B.  Cowp.  540;  S.  C.  cHcd  1  Etoyg. 
oflhTaona  ^65.  n.  note  12. 

ity.  -  This  was  an  action  of  debt  upon  bond  dated  the  I5th  of  May,  1770;  condt- 

A  bond  for  tinned  for  the  payment  of  an  annuity;  the  defendant  pleaded  bankruptcy, 
tbeabsolote  Upon  the  bond  being  produced  ii)  evidence,  the  condition  recited  a  lease  for  a 
payment  at  ,pr^  of  years,  commencing  in  the  year  1761,  from  the  bishop  of  Carlisle  Xo 
•f  an^noooi  ^^^^^  ^"^  others,  which  by  assignment  vested  in  the  plaintiff's  testator.  Hie 
ty  for  a  plaintiff's  testator  assigned  this  lease  to  the  defendant  for  an  annuity,  and  the 
term  of  condition  of  the  bond  was  for  the  regular  payment  of  the  annuity  during  the 
ycara  ii  residue  of  the  term,  and  for  the  performance  of  covenants.  At  the  trial  it 
proveable  ^^s  proved  that  the  lease  had  been  surrendered  to  the  bishop,  so  that  the 
CO  *'  *  bond  stood  merely  as  a  securiiy  for  payment  of  the  annuity.  At  the  tiine  of 
iaaaed  a  ^^  °^^  ^^  bankruptcy  and  the  commission  issued,  the  penalty  was  not  forfeit- 
gainat  the  ed,  the  annuity  having  been  regularly  paid  up  to  that  time.  A  verdict  waa 
grantor  of  civen  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  this  questioD. 
aa  aanai  Whether  this  was  a  security  within  the  statute  7  Geo.  I.e.  31.  all  the  pay- 
'^'  ments  being  fixed  at  certain  periods,  though  the  bond  itself  was  not,  was  given 

*  1'he  49  Geo.  3.  c.  121.  §  17.  enacts  **that  it  shall  be  competent  lo  any  aanaity  credit- 
or of  any  person  ajsainM  whom  a  comiiiifsion  of  bankraptcy  shall  iasae  afio'  the  passing  ef 
this  act,  whether  the  same  shall  be  tiecarcd  by  bond  or  coveoant,  ar  by  whaterer  aasaraaca 
or  annrancej   the  !*ame  shall  he  secured,  and  whether  there  shall   er  shall  aot  be,  dr  have 
been  any  arrears  of  such  annuity,  at  or  before  the  tjoio  ef  the  bankruptcy,  lo  prove  aades 
I    710  1  "^^h  commission  as  a  creditor  for  the  value  of  lach  annuity,  which  value  ibe  covmiasioa- 
ers    shall  have  proved  and   are   hereby  required    lo  a<certain,   and  the  certi6caie  of  every 
bankrupt  under  whose  coronis«dion  soch  proof  shall  be  or  might  have  been  made,  shall  be  a 
discharge  of  sorh  bankrupt  against  at!  demands  whatever  in  respect  of  each  aohuity,    aad 
the  arrears  and  future  paymeois  thereof,  in  the  same  manner  aa  sock  eenificata  weeld  die- 
charge  the  bankrupt  with  respect  to  any  ether  debt  proved,  er  which  might  have  beea  pro- 
ved under  the  comtniasion.     Previous  lo  the  above  eoac«men»,  a  Itankrapt  eonliaaed  liable 
after  his  certificate  for  all  the  annuities  which  were  secured  by  bond,  and  not  forfeited  be- 
fore the  bankioptcy.     Fletcher  V.   Bathurst.    7  Yin.  7 1 ;  Cottrell  v.  Hook.  Doag.  97.     Te 
remedy  this  evil,  the  prvcrding  act  was  introduced  by  the  legislature.     As  the  statute  has 
so  materially  chjnged  the  law,  connected  wiih  the  subject  of  annaities  onder  a  baakiapicy, 
instead  of  abridging  the  cases,  which  are  inapplicable  to  the  existing  law,   it  is  ialended  ia 
'  the  following  note  merely  to  give  the  leading  prineiplea  as  extracted  from  the  deeiaioas  ia 
eqaity  as  well  as  in  the  courts  of  law. 

An  nnnoiiy  for  life  secured  by  an  instrument  with  a  penalty  which  has  been  once  for- 
feited before  the  bankrnpicy  of  the  grantor,  the  whole  value  of  the  annuity  is  a  debt  prove- 
able  under  a  commission  of  bankraptcy  again^st  the  grantor.  Ex  parte  Le  Compte,  A.  IX 
J 738  1  Atk  251;  ex  parte  IVelton,  A.D.  1744,  1  Alk.  251; ex  parte  Barrow,  A.  D.  17S8. 
1  Bro.  268.  The  annuity  is  ordered  to  be  valaed  and  the  anoniiant  to  be  admitted  a  credi- 
tor for  that  valae.  Ex  parte  Ariis,  ^l  Yes.  489.  If  aa  aannitant  oa  the  day  wbea  a  qaar* 
ter's  arrears  are  due,  draw  a  bill  at  25  days*  date  upon  the  grantor  for  the  arrears,  and  the 
hill  is  accepted  by  the  grantor  who  becomes  a  bankrupt  before  it  is  due,  such  acceptance 
h.iA  bean  held  by  the  commiissioners  nnder  a  commission  of  bcnkraptcy  against  the  graalor 
to  be  a  Kotficie.-t  pnvment  of  the  arrears  to  present  the  forfeiture  of  the  penalty,  so  aa  te 
entitle  the  annuitant  to  prove  the  value  of  the  annuity  nnder  the  commisaion  ef  liankR|ip*ey> 
£x  pane  James,  5  Yes.  Jan.  708.  See  ex  parte  Bennet,  2  Atk.  267.  The  aanniiaat'a  ac- 
ceptance of  arrears  is  not  a  waiver  bf  the  forfeiture  of  the  peni|tty.  See  ex  parte  Winches- 
lev,  in  ex  parte  Groome,  A  D.  1744.  1  Atk.  115;  Perkins  v.  Kempland,  A.  D.  1776,  2 
Blacks.  1106;  \Yyllie  v.  Wilks,  A.  D.  1780,  Doug.  519;  ex  parte  English,  A.  D.  1789.  \ 
Br.  609.  The  annuity  most  be  valued,  and  the  time  during  which  the  annuity  has  beea  tstf 
joyed  is  to  be  taken  into  considerittion,  estimating  the  valae.  Ex  parte  Le  Compte,  I  Atk. 
251.  Sc  ox  parte  Caior,  Bro.  267.  If  an  annuity  is  secared  both  by  a  covenant  and  by  a 
bond,  with  a  penalty  which  ia  icrAiied.  it  b  optional  with  the  annuitant  whether  be  will 
prove  his  debi  under  ih«  the  comtni<j«inn  or  proceed  at  law.  Cottrell  \.  Hook,  Doug.  97, 
If  an  annohy  for  life,  piyadle  at  fixed  periodij,  is  secured  either  by  covenant  or  by  a  bond, 
with  a  pen!ilt)r,  which  w  not  forfeited  before  the  bankraptcy  of  the  grantor,  the  arrears  ae- 
crned  or  to  accrue  after  his  bankruptcy  are  not  proveable  nnder  the  eommiasioe  of  ttaak- 
rnptey  isaaed  against  him.     Fletcher  v.  Batharst»  7  Yin.  71.     In  this  cnae  thera  were  three 
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for  goods  sold  and  delivered,  or  for  a  debt  contracted  in  the  course  of  trade,  C^H  ] 
&c.  After  argument,  Per  Cur,  We  are  of  opinion  that  this  debt  is  within  the 
statute.  The  act  of  6  Geo.  L>.  c.  30.  §22,  shows  that  the  legislature  look  for 
granted  that  the  slat.  7  Geo.  1.  c.  30.  is  noi  mer^l/  confined  to  securities  for 
goods  sold  and  delivered  in  the  course  of  trade;  but  that  it  extends  generally 
to  all  personal  securities  for  a  valuable  consideration  when  the  time  of  pay- 
ment is  certain,  though  postponed  to  a  future  day;  and  it  corrects  the  mistake 
in  the  preamble  of  the  stat.  7  Geo.  1.  which,  after  specifying  particular  securi- 
ties, adds,  '*  or  other  person.s'  securities;"  which  clearly  should  have  been, 
"  oiher  personal  securities."  A  few  years  after,  Lee,  C.  J.  in  the  case  of 
Swayne  v.  De  Mattos,  2  Strange,  121 1.  looked  upon  it  as  a  general  proposi- 
tion and  a  settled  point.  These  alone  are  strong  grounds  for  extending  it  to 
all  securities.  But  to  consider  it  upon  the  constructions  of  the  act  itself:  the 
preamble  is  certainly  a  special  and  particular;  therefore  without  express  words 
in  the  enacting  part,  the  operation  of  it  must  be  confined  to  the  preamble. 
But  there  are  a  variety  of  cases  where  it  has  been  determined  that  strong 
words  in  the  enacting  part  of  a  statute  may  extend  it  beyond  the  preamble. 
Here  then  are  express  words  in  the  enacting  part,  which  are  more  large  than 
the  preamble;  the  preamble  says,  "the  consideration  must  be  goods  sold  upon 
trust,  by  merchants  or  traders;"  the  enacting  part  says,  "all  persona  who  shall 
gire  credit  or  such  securities  as  aforesaid,  upon  a  good  and  valuable  consid- 
eration, bona  fidcy  for  every  sum  or  sums  of  money,  or  other  matters  or  things 
whatsoever."  The  words  "such  securities"  are  only  referable  to  the  securi- 
ties before  particularly  mentioned,  and  in  which  the  day  of  payment  is  certain, 
though  not  yet  arrived;  if  the  words  were  less  general  than  they  are,  their 
meaning  is  fully  explained  by  the  stat.  5  Geo.  2.  c.  30.  §22.  and  this  construc- 
tion of  the  act  is  confirmed  by  the  constant  practice  of  the  comm  ssioners. — 
Poslea  to  the  defendant. 

2.       DoMMET  ET  AL.  V.    BeDFORD  AND  WoODHAM,  E.  T.    179G,  K.  B.  6  T.  R. 

€84;  S.  C.  3  Ves.  149. 
'J'his  was  a  case  from  the  Court  of  Chancery  for  the  opinion  of  the  judges  of '^"•f*  ■■ 
the  K.  B.  and  was  in  substance  ha  follows: — T.  B.  made  his  will  properly  ex-*!""'*/f„. 
ecuted  and  attested;  and  atter  gtvmg  his  niece  A.  J.  one  annuity,  and  to  nis^d  to  A.for 
nephew  R.  T.  another  annuity,  he  gave  to  his  nephew  Bedford  Woodham  an  life,  pay  a 
annuity  of  30/.  during  his  life;  the  first  payment  to  be  made  six  months  after  ble  to  him 
his  decease,  subject  to  this  condition,  "that  it  shall  be  paid  into  his  own  hands  ^^'y  nndio 
only,  and  on  his  own  receipt;  and  that  if  ihe  same  be  alienated,   or   any  P^''^  "^  c°e„^' 5,^ 
thereof,  the  same  shall   immediately  cease   and   determine."      The  devisor ^gjjj„g|« 
charged  his  real  and  freehold  estates  with  the   payment  of  these  annuities,  opon  alien 
and  then  devised  the  said  estate  to  the  defendant,  John  Bedford   and  his  heirs,  ation  held 
subject  to  the  above  annuities.     The  devisor  died  in  1789,  leaving  John  Bed-  il>»i  It  ceaa 
ford  his  heir  at  law.     In  1790,   Bedford  Woodham,  and  A.  D.  his  then   co- ba„kM^'tl' 
partner  in  trade,  were  duly  declared  bankrupts.     The   plaintiffs  were  chosen  ^^J  Uiebar 
assignees  of  their  estate  and  effects;  and   by  indenture  of  bargain  apd  sale^^in  g^^ 
duly   enrolled,  the  commissioners  a.ssigned  to  the  plaintiffs,   amongst  other  gale  of  his 
things,  the  said  annuity  of  30/.  given  by  the  will  of  K.  B,  to  Bedford  Wood- estate, 
hum,  for  and  during  the  life  of  iiedford  Woodham,  in  trust  to  and  for  the  seve- 
ral uses  of  the  creditors  of  A.  D.  and  Bedford  Woodham.     The  plaintiffs  filed    F  ^^^  J 
their  bill  in  Chancery,  against  John  Bedford  and  Bedford  Woodham,  praying, 

coQtinjrenoies.  Cottrell  v.  Uuok.  Dong.  97.  See  ei  parte  Mitfoid,  1  Bro.  898.  See  ex 
parte  Borrow.  I  Bro.  26S.  os  to  bonds  where  the  penally  w  oot  forfeiied.  Ex  paiie  Barrow, 
1  Bro.  26S.  If  a  person  covnnantRd  to  pay  at  fixed  periods  a  sum  of  money  hy  instalments. 
and  the  payments  are  dependant  npen  (ho  contingency  of  the  life  of  the  covenantor,  the 
instatmenia  not  doe  at  the  lime  of  his  l<nnkraptcy  are  not  proveable  dnder  the  coromisston 
of  baokropicy  isrtoed  a|;ain!<t  him.  Ex  pnrte  Miiford,  1  Bro,  398.  By  the  49  Geo.  S.  the 
ioteniion  of  the  legislatare  in  directing  the  c  xnmissionerg  to  ascertain  the  valoe  of  the  an- 
naity  \v:i<<,  not  that  the  corntni^sionf^rB  bJiouIJ  have  the  power  to  fix  the  vnlac,  but  that  they 
should  decide  accordin*;  to  the  cridttnce  with  reppoct  to  the  value.  Ex  p'^rtu  Thi^t!ev\ood, 
1  Rose,  290.  In  gonnrnl  the  VH!ue  to  he  proved  in  (lie  originnt  Mum  given  for  the  |rurcha«e 
of  the  annaily,  with  ihn  diininatlon  occasioned  by  the  lapse  of  time  since  the  grant.  £x 
parte  Whitehead,  1  iMurv.  129;  and  see  1  Bio.  C.  C.  267;  1  Atk.  251;  U  Ves.  624;  ez 
parte  Thistlewood,  1  Eose,  290. 
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amongst  other  things,  that  thoy  might  be  declared  entitled  to  the  said  anouity 
during  the  life  of  Bedford  Woodham.     John  Bedford,  by  his  answer,  staled, 
that  the  annuity  was,  according  to  the  restrictions  in  the  will,  determined   by 
the  bankruptcy  of  nedford  Woodham,  and  the  execution  of  the  assignment  of 
his^flTects;  and  the  cause  being  heard,  it  was  ordered,  that  a  case  should  be 
made  for  the  opinion  of  the  jud;;es  of  the  court  of  K.  B.  whether  by  such  bank- 
ruptcy, and  bargain  and  snle,  the  annuity  of  30/.  a  year  ceased  and  determin- 
AddqiIj      ed.     After  the  case  had  been  argued,  the  following  certificate  was  signed  by 
•     ^*id%n  ^^^  ^^^i^^^S^i  and  sent  to  the  Lord  Chancellor.     "We  are  of  opinion  that  by 
dlriihe  con  ^^'^  bankruptcy  of  Bedford  Woodham,  the  indenture  and  bargain  and  sale  of 
flideratioo    ^^®  annuity  of  30/.  a  year  ceased  and  determined. 

proveable        See  Shee  V.  Hale,  1807.    13  Ves.   506;  Brandon  v.  Robinson,    18!8.    18 
under  com  Ves.  435;  8  T.  R.  52;  2  East,  48  I ;   1  Wright,  386. 
mission  a  g       Wai.ker  v.  Lisc array,  H.  T.  1807,  N.  P.  6  Esp.  98. 

gainst  t  e  Iq  an  action  for  money  had  and  received,  upon  the  general  issue  and  bank- 
withatand  ^^P^^Y  pleaded,  it  appeared  that  the  deeds  given  to  secure  the  payment  of  aa 
lag  the  annuity  had  been  declared  void  on  account  of  a  defect  in  the  meinorial;  the 
deeds  are  plaintifTbrought  this  action  to  recover  the  purchase  money;  the  instruments 
not  set  a  had  not  been  set  aside  until  after  the  bankrupt  had  obtained  his  certificates, 
aide  tiU  the  pg^  Lord  Ellcrjborough,  C,  J.  The  consideration  money  is  proveable  under 
has  obtain  ^  commission  against  the  grantor  of  an  annuity;  since  it  must  be  considered 
ed  his  cer  *^***  ^^®  annuity  never  existed. — Verdict  for  the  defendant, 
tificate.'  4.     Baxter  v.  Nichols,   T.  T.  1811,  C.  P.  4  Taunt.  90. 

So  the  The  annuity  had  been  granted  by  the  defendant  and  three  others,  by  a  joint 

banroptcy  and  several  deed.  A  levy  had  been  made  on  the  goods  of  the  defendant  in 
caie^y^  respect  to  certain  arrears,  by  means  of  a  judgment  which  had  been  obtained 
of  several  ^g&i"^^  ^he  four.  It  was  now  moved  to  set  aside  the  judgment,  execution,  &c. 
joint  gran  Upon  an  affidavit  of  Nichols  having  become  bankrupt  and  obtained  his  certifi* 
tors  of  cate,  which  it  was  supposed  would  have  the  effect  of  nullifying  the  annuity, 
an  annoiiy  Per  Cur.  The  act  is  very  defective.  It  makes  no  distinction  between  princi- 
does  not  ef  pjj]  ^^^j  surety;  nor  does  it  declare  what  shall  be  the  consequence  of  the  bank- 
bilhy  of  f^P^cy  of  one  grantor  with  respect  to  others.  As  the  statute  49  Geo. 
the  other  ^-  ^'  ^^1*  stands  at  present,  the  bankrupt  and  his  future  effects  are  merely  dis- 
grantors.  charged,  and  we  see  no  reason  why  the  plaintiff  may  not  proceed  on  the  joint 
judgment  against  the  other  three. — Rule  absolute  pro  tanto, 
[  713  *)  (B)     In  case  of  insolvency. 

By  an  ex  1.     Websteii  v.  Bannister,  E.  T.  1780,  K.  B.   1  Doug.  393. 

press  agree  Thjg  ^^g  ^n  action  of  debt  on  a  bond.  Plea  that  the  debt  was  contracted 
obn^ceof  ^^^  ^"®  before  the  day  mentioned  in  the  act  for  the  relief  of  insolvent  debtors, 
a  bcmd  te  ^^-  ('^  ^*''^-  ^'  ^-  ^^)»  *^  ^^^^  seated  the  arrest  of  the  defendant,  his  com- 
secnre  an  mitment  and  discharge  under  the  act.  The  replication  made  profert  of  the 
annuity  condition  of  the  bond,  which  was  for  the  payment  of  an  annuity  by  quarterly 
"J*yj*p»7°  payments;  it  then  set  forth,  that  atier  the  day  in  the  plea  mentioned,  and  ba- 
the jorreit  j-Qi-g  jjj^  exhibiting  of  the  bill,  to  wit,  on  such  a  day,  so  much  for  one  quarter, 
pavmenton  ^^^  ^^  other  quarterly  payments  on  such  and  such  other  days  became  due-, 
the  day,  so  ^^^  ^he  defendant  had  not  paid  them,  or  any  part  thereof,  but  the  whole  rc- 
aaio  been  mained  due,  by  reason  whereof  the  writing  obligatory  became  forfeited;  and 
titled  to  re  the  debt  and  action  accrued  after  the  said  day  in  the  plea  mentioned,  and 
coyer  a  concluded  with  a  verificntion.  Rejoinder,  that  before  the  said  day  in  the 
obHcor  a*  ^^^^  mentioned,  to  wit,  on  such  a  day,  one  quarter  of  the  annuity  became  due 
though  the  ^"^  ^^^  n<>t  paid  then  nor  since,  whereby  the  bond  became  forfeited,  and 
obligor  has  the  debt,  by  virtue  thereof,  became  due  to  the  plaintiff  before  the  said 
boen  dis  day  in  the  plea  mentioned.  Sur-rejoinder,  that  true  it  is  that  one  quar-* 
charged  un  |er  became  due  before  the  said  day  mentioned  in  the  plea,  but  that  plain- 
der  a«  in     ||^  afterwards,  at  the  instance  and  request  of  the  defendant,  agreed  to  give 

debtor*8act  *  Although,  wh^n  the  annuity  is  void,  the  credit«?r  mny  prove  for  the  consideration  that 
between  i^  doe.  yet  it  has  been  dctennined,  that  if  he  insist  upon  his  securities  at  the  date  of  the  com- 
the  time  of  niission,  ho  cannot  aftervvurdit  nhnndon  litem  nnd  prove  the  consideration.  Ex  parte  Jamea, 
the  forfeit  ^  y^s.  708.  And  if  the  annuity  be  not  enrolled  from  a  fraudulent  repretieotation.  that  it  ia 
pre  and  the'^  uocured  upon  lands  in  fee  simple  ns  not  to  be  within  the  ataiaiei  it  seems  that  the  valae 
of  annaiiy  ia  proveable.     Ex  parte  Wright,  1  Roae,  808. 
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him  a  day  of  payment  until  a  future  day,  to  wit,  till  a  day  subsequent  to  the  commence 
said  day  in  the  plf?a  mentioned,  which  was  accordingly  only  paid,  and  that  at  mentor ihe 
the  lime  when  the  plaintid'  so  gave  day  of  payment,  he  did,  at  the  instance  *^**^"* 
and  request  of  the  defendant,  wave  and  relinquish  any  forfeiture  of  the  bond 
which  had  accrued  or  might  accrue  to  hiui  by  reason  of  the  non-payment,  ac- 
cording to  the  condition,  and  acquitted  and  discliarged  defendant  from  such 
forfeiture,  and  all  and  every  debt  due  thereby.  And  the  plaintiff  further  stat- 
ed, that  the  defendant  by  reason  of  the  premises  was  acquitted  and  discharg- 
ed from  such  forfeiture  and  debfs.  Rebutter,  by  which  (protesting  that  the 
sur-rejoinder  was  not  sufficient  in  law,  and  protesting  also  that  the  defendant 
never  requested  the  plaintiff  to  give  him  such  day  of  payment)  defendant  al- 
leged that  the  sum  in  the  sur-rejoinder  mentioned  was  not  paid  to  t7ie  plaintiff 
modo  ei  forma.  Upon  this  issue  was  joined,  and  there  was  a  verdict  for  the 
plaintiff.  It  was  afterwards  nioved  to  arrest  the  judgment,  on  the  ground  that 
the  bond  being  once  forfeited,  the  debt  became  absolute,  and  could  not  be 
again  made  contingent  by  any  waver  of  the  forfeiture  on  the  condition  of  pay-  [  714  "I 
ment  at  a  future  day;  at  least  it  continued  absolute  till  the  compliance  with 
the  condition,  which  was  not  till  afier  the  insolvency,  therefore  the  fact  of  the 
compliance  with  the  condition,  after  the  insolvency,  was  immaterial,  and  the 
plaintiff  should  have  demurred  to  the  replication,  instead  of  joining  issue  on 
an  immaterial  fact,  and  that  thereft)re  there  ought  to  be  a  re^ileader.  Duller, 
J.  observed  that  the  rule  was  never  to  grant  a  repleader  when  the  issue  is 
found  against  the  party  tendering  it.— Rule  discharged.  The  case  came  be- 
fore the  Court  several  times,  but  the  result  was,  that  the  Court  determined 
clearly  that  the  party  might  wave  the  forfeiture,  and  accept  what  he  wag 
equitably  entitled  to. 

2.  CoTTERELL  v.  HooKE.  H.  T.   1770.  K.  B.   I  Doug.  97.  S.  P.  Marks  V. 

Upton.  T.  T.  1799.  K.  B.  7  T.  R/:305. 
In  an  action  of  covenant,  the  plaintiff  declared  that  the  defendant    in  con-  Formerly  if 
sideralioii    of  210/.  by   indenture    dated   7th  July,  1767,  covenanted  that  he  there  waaa 
would  pay  the  plaintiff  an  annuity  of  40/.  a  year,  during  his  life,  by  quarterly  bond  and 
payments,  and  that  60/.  of  the  annuity  was  then  due  and   in  arrear.     This  an- *'°*^"*'*' 
nuily  was   further  secured  by  the  defendant's  bond.     The  defendant   craved  *°  '""'?, 
oyer  of  the  deed  and  bond,   and  pleaded,  1st.  That  they   were  both  given  for  ahhXh 
securmgone  and  the  same  annuity,   and   that  the  defendant  had  since  been  the  bond 
discharged  under  the  insolvent  debtor's  act  of  16  Geo.  3.  c.  38.     e>dly.  That  was  forfeit 
the  indenture  under  which  the  plaintiff  had  brought  his  action  was  dated  and  •^  before  a 
njade,  and  all  debts  thereupon  owing   and  accruing  from  the  defendant  to  the  *^"';?*'"P 
plamtiff,  were  contracted  and  incurred  before  the  22d  of  January,  1776,  thefnsolient^ 
time  mentioned  in  the  act,  and    that  therefore  the  plaintiff  ought  not   to  have  act.  ihe  par 
any  execution  agamst  the  defendant,  other  than  against  his  real  estate,   histyn'ight 
money   in  the  funds,  or  his  money  lent  upon   real  security,   according  to  the  ^'*^®  *'®®" 
terms  of  the  act;  to  each  of  these  pleas  the  plaintiff  demurred  generally,  and"^^  ^""^ 
after  argument,     Per  Cur.     The  question  is,   whether  when  there  is  a  bond  arreiTbe* 
with  a  penalty,  and  also  a  deed  of  covenant,  and  the  plaintiflf  makes  no  use  of  fore  the 
the  penalty,  he  shall  be  barred  of  his  remedy   under  the   deed   of  covenant? covenant. 
Ihe  case  ot  a  bankrupt  and  an  insolvent  debtor  is,  as  to  this  point,  the  same,  *'«*  ^^^ 
When  a  man  has  two  remedies,  he  may  elect.     If  the  plaintiff  had  made  use  ^^^  ^'*''**    , 
of  the  penalty,  the  case  would  have  been  different;  but  as  he  has  not,  he  may  Src*"!! 
proceed  as  often  us   he  pleases   for  breaches  of  the  covenant,  and  therefore  125  dia 
judgment  must  be  given  for  the  plaintiff.     .  charge*  the 

3.  CowLEv  V.  BussF.LL.  T.  T.  181-2.  C.  P.  4Taunt.  4G0.  S.  P.  Mencb  v  gramorof 

Graves.   E.  T.    1814.   C.  P.  id.  854.  «n  annniij, 

A  rule  had  been  obtained   to  show  cause  why  the  defendant  should  not  be  u^*^  "  *** 
discharged    as  to  the  payment  of  an    annuify,'  he  having  been  arrested   for«iyhYaTr6 
arrears  smce  he  had  taken  the  benefit  of  the  insolvent  act,  5 1  Geo.  3.  c.  125.  peny.from 
By  the  16th  section  it  is  provided— that  ^11  credhors  who  shall  be  discharged,  «ll  fotnre 

♦  By  1  Geo.  4.  c.  1 19.  §  19.  every  creditor  of  any  prisoner,  for  any  soni  payable  by  an-  P*y"'ent8.-* 
BBtty  or  oiberwwe,  at  any  faiore  lime  or  timea,  by 'virtue  of  any  bond,   covenant,  or  other 
•ecariti69,  of  any  natare  whatsoever,  may  be  admitted  a  credito'r,  and  ahall  be  entitled   to 
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by  virtue  of  ihnt  act,  for  any  sums  of  money   payable  by  way  of  annuity  of 

otherwise,  shall  be  entitled  to  be  admitted  creditors,  and  receive  a  dividend  in 

such  manner,  and  upon  such  terms  an  conditions,  as  such  creditors  would  have 

been  entitled  unto  by  the  laws  now  in  force,  if  such  debtors  had  become  bank« 

[  715  ]  rupt,   and  without  prejudice   in  future  to  their  respective  securities,  otherwise 

than  as  the  same  would  have  been  affecfed  by  a  proof  made  in  respect  thereof 

by  the  creditor  under  a  commission  of  bankrupt.     Per  Cur.     The  principal 

debtor  is  completely  discharged  both  as  to  his  person  and  property,  by  the  op- 

Bni  It  n  on  eration  of  the  insolvent  act,  in  the  anme  manner  as  the  person  and  property  of 

I  J*  Pf "*^"  a  debtor  are  discharged  under  the  bankrupt  statutes. — Rule  absolute.    See 

aoddoM      '  G.  4.  c.  119.  s.  10. 

not  eon  4    Cowlet  V.  BussELL.  T.  T,   I8t2.  C.  P.  4  Taunt.  460. 

doce  10  ex  Per  Cur.  The  words  "  without  prejudice  to  their  respective  securities,'* 
oneraiehis  used  in  the  16th  section  of  the  insolvent  act,  51  Geo.  3.  c.  V25.  and  which,  it 
sttfotiea.  or  ^^^  been  urged,  intended  that  the  securities  should  have  some  subsequent  op- 
cific  Mecnri  ©""^^i'^"*  ^^^  render  the  principal  debtor  liable  for  the  payment  of  the  iosial- 
tiefl.*  ments  of  annuities  becoming  due  after  his  discharge  under  the  act  means,  that 

On  an  in  if  a  man  has  any  specific  security  upon  land,  it  should  not  be  taken  from  bim 
dictment  if  he  has  stiretiek,  that  they  should  not  be  discharged;  that  the  person  and 
on  iho  47    property  of  the  debtor  only  are  discharged  * 

^V.jhi/XI.  INDICTMENT  FOR  TAKING  EXCESSIVE  BROKERAGE. 
not  Decessa  The  King  v.  Gii.lham.   E.  T.    1795.   K.  B.  6  T.  R.  265. 

ry  to  prove  Upon  an  indictment  on  the  7ili  section  of  Hth  Geo.  3.  c.  26.  it  was  objec- 
ihat  the  de^p^j  j^j^j  ^^^  evidence  did  not  sustain  the  indictment,  the  charge  being  thas:— • 
took  the  ex^**'-  ^^*'  ^^^^  P^*^  ^^^  brokerage; — and  the  evidence  in  support  of  the  charge 
act  sam  proved  that  the  defendant,  at  the  time  of  the  money  being  paid,  said  that  lOOi. 
laid,  and  was  for  the  writings,  I0()/.  by  way  of  present,  and  51.  per  cent,  on  the  whole 
the  jory  sum,  viz.  V2'2l.  The  judge  bef(»re  whom  the  cause  was  tried  over-ruled  the 
'""■^^"""'*' objection,  and  left  it  to  the  jury  to  consider,  whether  the  transaction  were  not 
ih  ^ x^^  *'*  mere  device  and  colour  to  receive  the  sum  plated  under  different  pretences, 
were  really  ^°^  ^^  truth  for  the  brokerage  and  .soliciting  of  the  loan  in  fraud  of  the  act  of 
taken  as  a  parliament?  The  direction  was  confirmod  by  the  Cnurt,  who  were  of  opio" 
fair  charge  ion,  that  the  material  question  was,  whether  more  than  IO9.  in  the  1002.  was 
or  as  ade  taken  by  the  defendant  or  not;  and  that  it  was  not  necessary  to  prove  that  he 
^**-5  ^h*  took  the  exact  sum  laid  in  the  indictment,  though  it  was  not  laid  with  a  scUicit, 
JiatoieV  See  1  Esp.  N.  P.  'i85;  1  Ld.  Raym.  140;  \G  East.  416;  Precedents,  Po- 
I   716  1  tersdorO*  Index,  Crim.  Div.  5. 

XII.  STAMP  DUTIES. 
Where  a       CoOK  v.  Jones,  Reeve,  and  Bknwkll.   II.  T.    18l'i.  K.  B.    15  East. 237. 
deed  and         Xlie  deed  and  memorial  in  this  case  stated  the  consideration  nnoney  to  have 

■necified  receive  the  dividend  of  the  csiate  of  the  prisoner,  in  soch  manner  and  epon  such  terms  and 

the  nav  conditions  as  sach  creditor  would  have  been  eniiiled  onto  by  the  laws  now  in  force  if  pri- 

*^  soner  had  become  a  bankropt;  'he  amoant  apon  which  soch  dividend  shall    be  caksia* 

th    e  n  id  ^^^*  ^°^  ^^^  terms  and  condiiions  upon  which  the  same  .shall  be  received,  being  6nK  settled 

:  by  the  Coart,  v^iihoot  prejadire  in  fotore  to  their  respective  secnrtiies,  oiherwise  tbanaslhe 

*P  same  would  bn ve  been  afl'ecied-  by  a  proof  mnde  in  respect  thereof  by  a  creditor  nnder  con- 

mii^  »m  mission  of  bankropi»  by  a  cerii&cate  obtained  by  a  bankrapt  coder  such  commission.    Act, 

made  bv      ***^* 

th     r  nfae.      *  '^°^  ^'^^'^  ^^®  *^^^  "^  Inglis  v.  M'Doyall,   1  Moore,  196.  it  appearv  that  noibing  las 
.  •.  than  acsnai  payment  can.  discbarge  a  surey  from  his  liability. 

.    '^         i  The  53  Geo.  8.  c.  $  9.  enaf  I8  ihai  all  and  every  Roliciiors  and  solicitor,  scriveners  and 

d        scrivener*  brokers  and  broker^   and  other  persons  and  person,  who,  fronrand  afker  tbepas- 

°  *         .     sing  of  this  act,  shall  ask,  demand,    accept,  or  receive,  directly  or  indirectly,  any  sani  of 

f"*-   I  for  ■■*"®  o^  money ,^ or  any  other  kind  of  gratuity  or  reward,  for  the  soliciting  or  proceringtbe 

|P.  .  loan,  and  for  the  brokerage  of  money  ihit  shall  bo  acioalfy  and    bona  fide  advanced  sod 

"      paid,    as    and  for  the  price  or  con»'irleration  of  any  sorb  annuity  or  rent  charge,   over  aod 

'^,  above  the  sam  of  iOs.  for  every  100/.   or  actoatly  and  bona  fide  advanced  and  paid,  shall 

^        f  ih«  ^'®  deemed  aod   adjudged  guilty  of  a  miffdemeanor,  and  being  lawfully  comricted  of  sacb 

P^    .  .  olTence  in  any  eoort  of  assize  oyer,  and  terminer,  or  general  gaol  delivery ,  shall  and  may 

const  e         ^^^  every  soch  oflence  be  punished  by  fine  and   »nipii.<onment,  or  one  of  tbem,  at  the  dis- 

tton  tnon  y  ^^^^-^|^  ^^  ^^^^  Court;  and  thai  the  person  or  persons  who  shall  have  paid  or  given  any  san 

k^^d'    ^'  soms  of  money,  gratuity  or  reward,  shall  be  deemed  a  coospetOBl  witaaas  or  wit* 
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been  paid  by  tbe  gfantee,  part  of  which  it  appeared  belonged  to  one  K.  C.  >V  o^j^c 
The  plaintiff  waB  to  stand  possessed  of  tbe  said  annuity  on  behalf  of  himself  ^'^"  '^'^ 
and  K.  C.  in  proportion  to  the  respective  claimd  of  each.     It  was  contended,  giainJJ^'Jg 
that  this  deed  and  naemoriai  comprised  in  substance  two  specific  annuities,  and  f^r  ^  single 
therefore  re<luired  two  stamps.     Per  Cur,  It  might  as  well  be  objected   to  a  anDiity. 
bill  of  exchange  en  behalf  of  two,  that  it  was  invalid,  having  only  one  stamp. 
The  present  annuity,  being  stamped  and  memorialized  as  a  single  annuity^  is 
sufficient 

MvCBWX  ftl  CiltfncrtS*     See  tit.  Chancery,  Evidence-,  Perjury. 

3lnte  Sftem  motam.     See  tit.  Evidence. 

SlpOth^CfltS*     See  also  tit,  Phy9ician\   Surgeon* 

1.     Thk  College  of  Physicians  y.  Rose,  M.  T.  1762-3,  6  Mod.  44;  S.  C. 

18  Viner.  341 ;  3  Salk.  17.  S.  C. 

In  case  for  practising  physic  within  seven  miles  of  I^ndon  without  licence,  „.    .     . 
a  special  verdict  was  found,  viz:  ''That  the  defendant  being  an  apothecary  by  ^^  ^^'^ 
trade,  was  sent  to  one  J  S.  then  sick  of  a  certain  disease;  and  that  having  seen  apotboeary 
and  been  informed  of  the  said  distemper,  he  did,  without  prescription  or  advice  i§  lo  pro 
of  a  physician,  and  without  any  fee,  compound  and  send  said  J.  S.  several  par-  R'"  ^|>* 
cela  of  medicines  as  proper  for  the  distemper  under  which  he  was  labouring,  '^'^^^'1^ 
only  taking  the  price  ot  his  drugs  for  the  same;"  whether  this  was  such  a  prac-  pbtsician' 
ttsing  of  physic  as  was  prohibited  by  the  I4rh  and  18th  Hen.  3.  c.  15.  was  the  panaaot  to 
question  before  the  Court,     Per  Cur,  The  practising  of  pltysic  within  this  sta-  bis  diree 
tute  consists,  Ist.  In  judging  of  the  disease  and  its  nature,  constitution  of  the  pa-tions. 
tient,  and  many  other  circumstances.     2dly.  In  judging 'of  the  fittest  and  pro-    I   '^^^  3 
perest  remedy  for  the  djsease;  and  3dly.  In  direbting  or  ordering  the  applica- 
tion of  tbe  remedy  to  the  diseased  person;  and  that  the  proper  business  of  an 
apothecary  is  to  make  and  compound,  or  prepare,  the  prescription  of  the  doctor, 
pursuant  to  his  directions.     4thly.  The  defendant  taking  on  himself  to  s^nd 
physic  to  a  patient  as  proper  for  his  distemper,  has  plainly  taken  upon  himself 
to  judge  ofthediseaae  and  fitness  of  the  remedy;  he  has,  therefore,  acted  in 
the  executive  or  directing  part. — Judgment  for  the  plainti^s.  See  2  Salk.  451 ; 
4  Mod.  47;  Com.  79;  Rastall,  463.  b.  pi.  4;  Rob..Ent.  414;  Rast  Ent.  81; 
2  Camp.  144.  h    •     . 

«•     Storehouse  v.  Bodvil,  H.  T.  1661,  K.  B.  T.  Raym.  67.  a  diclfrlT 

After  verdict  for  plaintiffin  an  action  of  assumpsit  for  medicine  provided  and  tion  by  aa 
delivered  ^*for  the  daughter  of  the  defendant,  at  his  request.''     A  motion  was apotheeary 
made  in  arrest  of  judgment,  because  it  appeared  on  the  face  of  the  declaration  that  the 
to  be  a  collateral  promise,  and  not  an  original  undertaking,  and  that  the  plaint ifr™^*^°^.' 
ought  to  have  declared  specially;  but  Per  Cur^  Physic  provided  and  delivered  ^^^^Ij^ 
for,  not  to,  the  daughter  of  the  defendant,  is  &ufiicient;  for  after  verdict  it  inust  ^^if^n^gm 
be  intended  to  have  been  delivered  to  the  defendant  for  the  daughter.     See  aod  not  to 
precedents.  Lit.  Ent.  24;  3  Morg.  Pr.  8;  Mod.  Ent.  89«  91 ;  PI.  Ass.  44.  64;deieDdaiit, 
2  Went.  49-2;  3  id.  68;  2  Chit.  PI.  76-77.  '■  good  af 

3.     Lkb  v.  Edwards,  M.  T.  1668,  K.  B.   1  Lev.  280;  S.  C.  1  Sid.  428;  ^Orr^ln 

C.  1  Vent.  44.  . ,        .        ,      turn  meru 

In  assumpsit,  the  first  count  in  the  declaration  stated,   in  consideration  that{«  to  pay 
the  plaintiff  would  provide  medicines,  and  would  use  his  endeavours  to  cure  J.  what  the 
S;  the  defendant  promised  to  pay  him  such  a  sum  as  he  might  deserve;  and  it  plaintiff 
averred  that  he  found  medicines  and  employed  his  endeavours,  and  that  his  ser-  ™'8"^  °^ 
vices  were  worth  10/.  Snd  count — "That  in  consideration  that  the  plaintiff  had  on7aTar 
provided  medicines,  and  employed  his  labour  and  pains,  and  cured  J.  S.  After  jng  he  had 
verdict  for  the  plaintiff,  amotion  was  made  in  arrest  of  judgment,  on  the  ground  cored  the 
that   it  was  not  averred  in  the  first  count  that  he  had  cured  J.  S.      That  he  patient,  if 
would  cure  J.  S.  is  part  of  the  consideration,  and  that  the  damages  being  entire  *bai  fact 
the  plaintiff  could  not  have  judgment.     But  Per  Cur,    It  is  quite  clear,  from  J^^j^j^^Y^j^ 
the  whole  declaration,  that  J.  S.  is  cured.     Afler  verdict  we  must  intend  that  ^ii^  whole 
what  is  alleged  in  the  different  counts  refer  to  the  same  person,  and  to  the  declara 
malady  and  cure  stated  in  the  first. — Judgment  for  plaintiff.  (ioe« 
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It  wMtien  4.     TuTTT  v.  Elewii?,  E.  T.  1703,  K.  B.  11  Mod.  22r. 

able  lo  iin  j^  j^^  actioo  for  words  by  an  np  ihecary,  I  he  wjirds  charged  in  I  lie  decline 
aoce  uTab  ******  were — "  It  is  a  work  of  blood  he  has  lo  answor  for  in  this  town;  tbroogk 
apoihecarj  his  ignorance  he  killed  a  woman  and  two  children  of  S  .^ 

in  ihe  prac  Per  Cur.  These  words  are  acitnnablc.  See  Cro.  Eliz.  620;  2  And  268;  2 
ticeofhw  Roll.  Rep.  344;  Cro.  Jac.  "iOG;  Ketley,  69;  I  Cro,  370;  Sir  J.  Jones,  141; 
profewion.  q^^j,  34, .  j  y^^^  21 ;  -J  Keb.  439;  2  Ld,  Ravro^  I  480;  Stra.760;  Cowp.275. 
Th  ^h^  "  ^'  ^^^^^  T.SoMERviLLE,  E.T.  1817,  C.P.  7  Taunt.  40i ;  S.  C.  1  Moore,  lOt 
^^kecarv  ^*  ^^^  contended  that  the  plaintiff,  who  styled  himself  an  apothecary,  wu 
or  an  ioSr  "^^  entitled  to  recover  in  this  action.  It  appeared  that  the  plaintiff*  had  acted 
marj  is  as  bouse  apothecary  to  an  infirmary  for  more  than  three  years  previous  to  the 
within  I  he  passing  of  the  55  Geo.  3.  c.  194*  It  was,  however,  objected  that  this  did  not 
^^^^P^^*^**  support  the  allegation  that  he  was  an  apftthecary;  and  that  he  ought  to  have 
^  '.^  I  been  nonsoited,  baving  produced  no  certificate,  nor  was  it  shown  that  he  bad 
the  Stat  66  served  an  apprenticeship  of  five  years.  Per  Cur.  The  plaintiff  is  within  the 
G.  8.e.  194.  excepting  clause  of  the  statute.       He  must  be  therefore  viewed  to  all  intenlf 

and  purposes  a»  an  apothecary. 

6.  Thb  Apothecary's  Company  v.  Warburton,  M.T.I 809,  K.B.  3B.&A.40. 
la  anac  By  the  55  Geo.  3,  c.  194,  s.  20,  it  is  enacted,  '^  that  if  any  person  (except 
tion  for  pea  gych  as  be  then  actually  practising  as  such)  shall  after  the  first  of  Aogast  1815, 
gV  f°  *^^  ^^  practice  as  an  apothecary  in  any  part  of  England  or  Wales,  witboat 
waciiainal  ^^^ii^JiC  obtained  a  certificate  as  therein  described,  every  person  so  ofTeodiog 
aa  «»dpoib-^hall  for  every  such  offence  forfeit  the  sum  of*20/  *'  The  defendant  inthiscaM 
oearj  with  was  sued  for  the  penalty;  and  it  was  contended  that  he  was  within  the  excep- 
•«t  having  tion.  It  was  pro%'edthat  the  defendant  had  attended  many  persons  affitctad 
^^P^^  with  different  contplaints,  and  adoimistered  medicines  to  tbeo>,  previotisto  the 
each  before ^^^  ^^  August,  but  it  was  also  proved  that  he  was  totally. ignorant,  and  inear 
the  passina  pable  of  making  up  a  physician^s  prescription,  before  that  period.  In  somiDing 
of  the  aci,  up  to  the  jury  the  judge  referred  to  the  fifth  section  of  the  act  as  describing 
it  was  held  ihe'duty  of  an  apothecary  to  be  to  make  up  the  prescript ion.s  of  physicians,  and 
that  the  said,  that  it  appearing  that  up  to  the  first  of  Augu.^t,  1815,  the  defeodaot  dcT'- 
randt'uv  ^^  ^*^*  ^^  could  have  done  so,  they  ought  to  examine  that  section  wbeodeci' 
onttie  de  ^^^E  whether  She  defendant  actually  and  bona  fide  practised  as  an  apothecary 
fca«hint  to  so  as  to  bring  him  within  the  excrption.  A  verdict  had  been  found  foF  the 
show  that  plaintiffs.  A  «role  nisi  was  now  obtained  for  a  new  trial  on  the  ground  of  a 
'•^r^*'"*' misdirection  by  the  judge.  Ptr  Cur.  The  direction  of  the  judge  caanot  be 
tbo  jary  impugned.  The  defendant  was  clearly  liable  to  the  penalty  unless  ha  vat 
mlj^tvh^  protected  by  the  clause  contained  in  the  fifth  section.  To  decide  the  qneatioa 
od  to  the  whe'ibor  the  present  defendant  was  or  was  not  so,  a  reference  was  properly 
ftt^aoctioo.  Blade  to  that  section  to  ascertain  what  was  the  meaning  of  the  words"  practise 
doacribiog  as  an  apothecary."  At  one  time  the  duties  of  apothecaries  was  to  make  up 
a  ^*the*  **^  prescriptions  of  physicians;  of  late  they  have  al8ol>een  in  the  habit  of  at- 
earyrWi  or  '^"^ding  patients,  and  admioi^ering  medicine  upon  their  own  judgment  The 
dor  to  aa  former  is,  however,  the  most  important  of  the  apothecary's  duty;  and  it  appears 
thorn  ia  that  prior  lo  the  1st  of  August,   !8l5,  the  defendant  was  lotatty  incapable  of 


doing  so;  as  he  could  not  read  latin,  which  is  the  language  in  which  prescnp- 
jJj^'*^J^J|tion8  are  generally  written;  and  even  if  the  prescription  had  been  in  English, 
or  tJM  do     ^^  ^^^  ignorant  of  the  relative  proportions  of  weights  or  meaaurea.     Here  i^ 
fendant  had  ^'^®'^^^^>^>   ^  ^^taf  inability  as  to  one  part  of  an  apothecary's  duty,  which  bae 
pracUaed  oa  been  considered  by  the  legislature  as  the  roost  important.     The  defendant  be- 
an apoiho    ing,  therefore,  at  the  time  rei|uired  by  the  act,  incapable  of  practising  to  the 
to*2io™*'    <"n  extent  of  the  duties  of  an  apothecary,  he  cannot  be  considered  as  baviog 
^f.f^t^    6ono  jWc  practised  as  such.    li  the  onlv  objection  to  the  defendant  being  wilhia 
.yj^  1  Ihe  exception  were  defective  skill,  s:ill  he  might  have  been  held  lo  be  witbio 
the  protection  of  the  act.     As  the  case  stands,  iho  rule  rotist  be  diacbarged,  as 
the  defendant  has  not  proved,   as   he  easilv  mi^bt  have  done  tf  the  fa^  b*d 
been  so,  that  he  ever  did  or  could  perform  both  these  parts  of  his  doty,— Bate 
discharged.     See  *  Taunt.  401;   I  Moore,  102. 
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T.  Tm  Comfanyof  Apothecaries  v.  Roby.  T.  T.  1822.  K.  B.  5  B.  8t  A. 

919;  S.  C.  1  D.  StR.  764. 

The  question-in  the  present  case  was,  whether  the  defendant  had  incurred  The  66  G. 
the  penalties  inflicted  by  the  .55  Geo.  3.  which  received  the  royal  assent  July  ^'  declared 
12,1815,   on   apothecaries  practising  without  a  cer(i6cato.     The  ^^^fendant  ^^^  ^f"^^ 
'Contended  that  he  was  exempt,  being  within  the  accepting  clause  of  the  stat-^he  lat  dftv 
•ute,  which  provides  "that  nothing  contained  in  the  act  shall  extend,  or  be  con- of  Augost, 
strued  to  extend,  to  any  person  or  persons  practicing  as  an  apothecary  previ-  1816.  no 
ously  to  Ifu.  \$l  of  Au9:u8fy  1815.     To  prove  the  (iict  of  his  not  being  liable  to  «"'  »*»o"'*^ 
the  payment  of  the  penally,  the  defendant  gave  in  evidence  that   prt^vious  ^<*  an^apoihecii 
the  24^^^  of  Juhj  in  that  year  he  had  compounded  medicines,  and  s6|j|  them  to^Q^^^pmQ 
diflferent  patients  whom  he  attended,  but  there  was  no  proof  that  he  Icept  any  der  certain 
shop,  or  openly  exposed  dru^s  for  sale      The  jury  had  found  a  verdict  for  the  regulations 
plaintiff,   having   been  told  by  the  judge  that  the  evidence   adduced  did   not'*®"«P' 
prove  that  the  defendant  had  been  practismg  as  i\n  apothecary  at  all,  and  ^^''^^^"hen 
even  allowing  that  he  had,  it  was  necessary  to  show  th«t'the   party  d^itning  ^^j^^ny 
the  exemption  had  practised  as  an  apothecary    on  ths  \st  of  j9ugusf.     A   rule  ^ractiaing 
niii  had  been  obtained  to  set  it  aside  on  account  of  the  judge's  misdirection,  a^  Riich,"lc 
i^er  Cur.     There  are  five  sections  in  which  the  time  fixed  upon  by  the  act  as  'be  act  re 
to  apothecaries  practising,  so  as  to  exempt   them  from,  the  penalties  incurred  "*^^**  '*'• 
by  the  statute,  is  specified:  the  1  tth,  I7th,  30th,  21st,  and  29th,     The  words ^°^*(,*^|[Jj 
and  expressions  made  use  of  in  the  I7th  and  20th  seriioas  «<re  clear  and  evi-of  J«|y, 
tient;  the   exception  being  stated  to  be '^  except  such  as  were  then  actually  1816;  held 
practising  as  such."     So  the  2Ist  section,  which  enacts  "  that  no  apotisecary  that  to 
shall  be  allowed  to  recover  and  charge,''  Stc.  unless  proof  be  adduceil  tlmt  he*"'^.  "H*" 
was  in  practice  as  an  apothecary  prior  io,  or  on  the  first  day  of  August,  1815.  ^  ^.,^^ 
•  or  although  it  is  manifest  the  words  prior  to  may  create  a  doAibt,  yet  we  thmk  jj^j^^  ■^^  ^„ 
the  ambiguity  is  sufficiently  explained  by  the  other  sections.     The  -word  "or*'  neeeanary 
should  perhaps  bo  even  rendered,^' and."     The  only  difiiculty -that  can  ^eicahow 
•entertained,  or  obstacle  that  can  impede  unhesitating  decision  as  to  the  con- **■*  he  waa 
struction  of  the  act  as  applicable  to  the  question  before  us,  exist  in  the  terms  ^°  ^"^^^i^a 
used  in  the  I4lh  and  29rh  sections.      By  the  former  it  is  enacted  "  that  from  fofa,erday. 
.and  after  the  1st  day  of  August,  1815,  it  shall  not  be  lawful  for  any  person  or    •    ^t.20  1 
persons  (except   persons  already  in  practice  as  such)  to  practise  a.s  an  apoth- 
ecary, unless,"  Sfc.     Now  the  word  already  might  be  supposed  to  relate  eith- 
-er  to  ihe  1st  of  August,  or  the  12th  of  July.     But  arguing  from  the  maniieat 
•import  of  the  other  sections  it  seems  to  us  that  it  is  used  to  denote  the -.former, 
•unless  it  was  the  intention  of  the  legislature  that  no  apothecary  should  be  ex- 
•empt  from  the  penalty  who  was  not  actually  in  practice  both  on  the  1 2th   of 
.July,  and  on  the  1st  of  August.     The  29ih  section  enacts  ^*  that  this  act  shall 
oot  lessen,  Slg.  the  rights,  4'c.  vested  in  and  exercised  by  either  of  the  (wo 
universities,  &.c.  other  and  except  such  as  shall  have  been  altered,  varied,  or 
amended,  in  and  by  this  act,  or  of  any  person  or  parsons  practising  aa  a<i 
apothecary  previously  to  the  1st  of  August,  1815."  Now  if  the  words  previ- 
ously to  are  to  be  understood  in  their  large  and  unqualified  sense,this  clause 
is  completely  irreconcilcable  even  with  the  1 4th  section.     But  it  is  impossible 
to  suppose  that  the  exemption  whs  meant  to  extend  to  persons  who  had  been 
in  practice  at  any  remote  period  of  their  life.     The  mode  in  which  the  judge 
ID  his  address  to  the  jury  construed  the  act  is  therefore  correct,  as  the  29th 
clause  contains  only  a  saving  of  the  rights  of  those  who  were  in  practice  pre- 
vious to  the  lat  of  August;  except  as  altered  or  varied  by  the  modifications  to 
be  found  in  the  20th  section.     Which  imposes  the  penalties  on  persons  not  in  qu,  Wheth 
practice  og  the  1st  of  August.     The  present  case  does  not  require  us  directly  er  an  infant 
to  decide  whether  persons  claiming  exemption  must  have  been   in  practice  c«n  lawfal 
both  before  and  after  the  I  si  of  August.     The  present  rule  must  bo  therefore  'y  practina 
discharged.     Rule  discharj-od.  ^         „  ^    ^  ^  eca'l-vwUh 

8.  The  compant  of  Afotuecariks  v-  Robt.   ID.  &.  R.  564;  S.  C.  not  S.  ^qi  refer 

P.  5  B.  &  A.  949.  once  to  the 

The  Court  in  this  case  intimated  a  doubt  whether  a  person  under  the  age  atat.  65  6. 
of  21  could  be  entitled  to  practise  aa  au  apothecary,  the  law  praauming  waot  >-  «•  ^^^  i 
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A  MTtii      of  skill  io  an  infant,  independent  of  (he  statute  55  Geo.  3.  c.  194.    See  5  B. 
cftte  iiMcd  t  A.  81 ;  Cro.  Car.  55;  Co.  Lit  172,  a;  Com.  Di|r.  (it.  Infant,  c.  I . 
CoBrt  of  ^-  Sherwin  v.  Smith.  E.  T.   18^3.  C.  P.  1  Bing.  304. 

Exaaiioera  T^^^B  was  an  action  to  recover  the  amount  of  an  apoChecarj's  bill.  Tbe 
is  codcIb  plaint  iff  proved  a  certificate  from  th«  societj  of  apotliecariee  as  required  hj 
■ive  of  the  the  55  Geo.  3.  c.  194.  but  did  not  prove  that  he  had  served  an  apprenticeship, 
'Pp'®""^  which  it  was  contended  was  necessary.  Per  Cur.  Considering  the  words  of 
aiMKbeca'^  the'  14th  section  *'that  no  person  shall  be  admitted  to  anj  such  examination  oa- 
reqnireil  by  ^^^  ^^  shall  have  served  an  apprenticeship,"  we  think  the  certificate  conclo- 
the  prov'u   sive  of  the  apprenticeship. 

55  G  t^        Apparel,  Jfnjvnts  to.     See  tit.  Awauli  mid  BaUery. 

1»4.  i  \4.'      9ppeAl.     Of  Felony* 

[  721  J  AsHFORD  V.  TuoRNTo.v.   M.  T.   1818.  K.  B.   1  B.  Sl  A.  405. 

A  coanter       William  Ashford,  the  eltlest  brother   and   heir-at-law  of  IMarj  Ashfivd, 

plea  to  do  spinster,  dec^'aaed,   bn>ught  a  writ  of  appeal  against  Abraham  Thornton,  fot 

prive  An  apiiiQ  murder  of  his  said  sister:  of  which  offence  the  defendant  had  been  tritd 

pa  Ilea  of 

bia  riaht  of      *  AppeaU  of  this  dcsciipHon  having  been  abolished   bjr  a  racaal  auiata,   it  kai  bats 

wacer  of  ^boo«ht  anneceasary  |o  iotrodoce  nn  abridgment  of  the  caaaa  on  the  aobject.  The  following 
bahle  niaat  ^^^^  coniainv  a  noccinct  statt^toent  of  the  general  rolea;  aad  a  rafereoce  to  to  the  prioeipil 
disclose        anthnritie4  will  be  snti joined. 

aoeb  vio  ^'^  appeal,  when  spoken  of  as  a  erioiinal  proaecotios,  deaotea  aa  aecaaaiiea  by  a  pritili 

lent  and  'shject  ag-iin^t  another,  for  some  heinoos  crime,  deroandiog  paaisbmeat  •■  aecaaatof  the 
strona  pre    P^i'^'^Blnr  injury,  rather  than  for  the  efiVnee  against  the  poblic 

aomptioBS        ^^^  though  appeals  were  (ha^  in  ihe  naiare  ofprosecotions  for  some  atracioas  iajaiycoB- 

of  cnitt  as    i^ii^ted  more  iinmediatcly  ag.iinst  an  indirtdoal  yet  it  abo  was  ancienily  permitted  that  asy 

admit  of  no  'I'N^^'  '"'S^ii  appeal  another  subject  of  high  tre^ason,  either  in  tbe  coarta  of  commoa  lav 

eootradic     (Brette,  22.)  or  in  po.rliainent,  or  (for  treasons  committed  beyond  tbe  aeas)  ia  the  ceartef 

tioB.  ^^  ^^^  const nble  and  mar«h»i.       ^o  late  aa  1681,  th<*re  was  a  trial  by  haute  awarded  ii 

the  Conrt  of  Chivalry  on  soch  an  appeal  of  treason  (Rashw.  vol.  2.  part  2.  p.  112).  Thay 

were,  however,  abolished  by  the  statotes  6  Ed.  3.  c.  9;  26  Edw.  4.  c.  24;  and  1  H.  4,e. 

14  (I  11.  P.  C.  349. :  90  ihit  the  orily  appeals  afterwards  in  force  forthioga  done  within  the 

realm,  are  app«*al^  of  felony  and  ma>hem. 

An  app«Al  oflelony  might  have  been  bronght  for  crionet  committed  either  against  the  par* 
tiea  themselves,  or  their  lelations.  The  crioiea  agaioat  the  parties  tbemaalvai  were  larteayi 
rape,  and  artf«)n.  The  only  crime  sgainat  one's  relation,  for  which  an  *ppMl  coald  be 
hrooghi  was  that  of  kilting  hiru,  by  eiiher  murder  or  manalaoghler.  Bat  tbia  coald  aot  be 
iostitoted  by  every  relation,  but  only  by  the  wife  for  the  death  of  her  haaband,  or  by  the 
heir  male  for  th«  death  of  his  an  rosier;  which  heirship  waa  always  confirmed  by  aa  onli- 
naoce  of  King  Henry  i.  to  the  fonr  nearest  degreea  of  blood  (M irr.  c.  2.  a.  7).  The  httr, 
sa  was  said,  most  aUo  have  beep  heir  male,  and  sach  a  sue  Ss  was  the  Belt  heir,  hj  the 
eonrse  of  the  common  law,  at  the  lime  of  the  killing  of  iho  anceator.  And  by  ihcsiaiateef 
Gloaceater.  6  Ed  1  e  9.  all  appeals  of  death  were  to  be  seed  wktbia  a  year  aad  a  day  aftw 
the  completion  of  the  felony  by  tbe  death  of  the  party. 

These  appeals  might  have  been  bronght  previous  to  any  indictment,  and  if  the  appellee 
was  acquitted  iberron,  he  cooUl  not  afterwards  he  indicted  for  the  same  offence. 

If  the  appellei*  was  acquitted,  the  appellor  (by  virtse  of  the  aiatate  of  Weotminstar,  2. 
13  Ed.  1,  c.  12,}  8ufiere«i  one  year's  imprisonment,  and  paid  a  fine  to  tbe  king,  besides rea* 
titoiion  of  damages  to  the  party  for  \hi  irapiisonment  and  infamy  which  bo  aad  saataiaed; 
and  if  the  appellor  was  incapable  of  miking  restiiolioo,  hii  abettors  were  obliged  to  do  it 
for  him,  and  were  aUo  liablo  to  imprisonment. 

It' the  appellee  were  found  guilty,  he  suffered  the  eame  jndgment  ai  if  he  had  heeo  oea- 
victed  by  indictment,  with  ibis  difference,  ih^t  on  an  indictment  the  king  might  pardoaaad 
remit  the  execution,  on  an  appeal;  which  is  at  the  aait  of  a  private  aabjoci;  to  make  aa 
atonement  for  the  private  wrong,  the  king  coolJ'no  more  pardon  it  than  bo  coald  remit  the 
damages  recovered  in  an  action  of  battery  (2  Hawk,  P.  C.  392),  Bat  by  the  express  pro- 
visions of  Stat.  4  fc  6  W.  kM.  c.  8.  an  accomplice  convicting  two  others  guilty  of  robbery, 
shall  have  the  king's  pardon,  which  shall  be  a  good  bar  to  an  appeal  of  robbery;  as  the  pan- 
ishment  of  the  offender,  in  all  cafes,  might  bave  been  remitted  and  discharged  by  the  cos* 
correnceof  all  persons  interested  in  the  appeal.     I  Hale,  9. 

The  Crise  of  Ashford  v.  Thorn'on  was  iho  last  ease  of  an  appeal  of  mardor,  and  gave  oe> 
casion  to  the  ftaiote  59  Geo.  3.  c.  46.  which  has  completely  abolished  this  mode  of  prose- 
cution, eniiiled  **An  Act  to  abolish  Appeals  of  Murder,  Treason,  Felony,  or  other  Offences, 
and  Wnger  of  Battle  or  joining  Issue,  and  Trial  by  Battle,  in  Writs  of  Right,'*  passed 
22d  of  June,  1819,  vilnch,  ut:or  reciting,  ''Whereas  appeal  of  murder,  treason,  feloDy, 
and  other  otfences.  and  the  nianner  of  p:oceeding  therein,  have  been  found  Io  be  op- 
preeeive;  and  tbe  uial  by  battle  ia  any  asit,  ia  a  mode  of  trial  aot  fit  to  be  sssd;  asd  it  is 
expedient  that  the  same  should  be  wholly  abolished,'*  enacts,  "  that  from  asd  sf^sr  iht 
passing  of  this  act,  all  appeals  of  treason,  msrdcr,  felosy,  or  sibsr  offsnoss,  shall  csafSj  de- 
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ftnd  acquitted  at  Warwick  Summer  Assizes  preceding,  under  circumstaDces  of 
strong  suspicion  (though  not  entirely  conclusive)  of  his  having  ravished,  and 
afterwards  thrown  her  into  a  pit  of  water,  where  the  body  was  found.  The 
appellee,  upon  being  called  upon  to  plead,  pleaded  "  Not  guilty,  and  I  am 
ready  to  defend  the  same  by  my  body;"  and  thereupon  taking  his  glove  off,  be 
threw  it  upon  the  floor  of  the  court.  The  appellant  afterwards  delivered  in  a 
counter-plea,  stating  strong  circumstances  of  suspicion,  to  which  there  was  a 
replication,  a  general  demurrer,  and  joinder  therein.  After  very  long  and 
elaborate  arguments  (filling  56  pages  in  the  report  of  them),  the  Court  of  K. 
B.  held  that  the  appellee  had  a  right  to  wage  his  battU,  the  appellant  not  hav-  r  .^^^  i 
ing  brought  himself  within  any  of  the  established  cases  which  entitle  him  to 
decline  the  wager  of  battle,  "where  the  appellant  is  an  infant,  or  a  woman,  or 
above  60  years  of  age;  or  where  the  appellee  is  taken  within  the  mainour,  or 
has  broken  prison,  or  where  great  and  violent  presumptions  of  guilt  exist 
against  the  appellee,  which  admits  of  no  denial,  or  proof  to  the  contrary,"  The 
appellee  was  afterwards  discharged  sine  die^  the  appellant  not  praying  further^ 
judgment.  See  6  ii.  3,  9;  V2  id.  2  2  Sid.  4;  3  H  7,  c.  1 ;  I  Glanv.  14,  c.  I  ; 
Britton,  c.  22,  p.  40;  Home's  Mirror,  p.  168.  A.  D.  807;  Stannford,  P.  C.  b. 
3,  c.  13,  p.  176-8;  Fitz.  Abr.  tit.  Corone,  pi.  41 1 ;  Co.  Litt.  2946;  2  Inst.  240; 
Hawk»  P.  C.  lib.  2,  c.  45-7;  Rl.  Com,  vol.  3,  446;  Dufvene's  Glossary,  p.  ^ 
187;  Montesquieu's  Esprit  de  Loi  lib.  28,  c.  25;  Robertson's  History  of 
Charles  V.  vol.  1.  p.  275;  River's  History  of  £n£rlish  Law,  vol.  2,  p.  26; 
Henry's  History  of  Great  Britain,  vol.  1.  p.  332;  Brcv  Abr.  tit.  Battaile,  pi. 
3;  I  State  Trials,  H. 

Slppeal  to  SrSSfOUS-  Sec  tit.  Colonies,  Convictions,  Error,  Excise, 
Game,  Highway,  Inclosure,  Mandamus,  Overseers  of  the  Poor,  Poor  Rate, 
Prohibition,  Removals,  (Orders  of,)  Sessions,  Taxes. 

termioe,  anrl  become  void;  and  that  it  shall  not  he  lawful  for  any  person  or  poraons,  at  any 
time  after  the  passing  of  this  act,  to  connrncnce,  take,  sue  an  appeal  of  treason,  morder, 
*  felony,  or  other  offence,  against  any  other  person  or  persons  whomsoever;  but  that  all  such 
appeals  shall  from  henceforth  bo  utterly  abolished,  any  law,  staiole,  or  usage  to  the  contra- 
ry in  any  wise  DOtwiihstanding.'* 

|r  See  generally  on  this  subject,  2  St.  PI.  C  581:*  H.  P.  C.  )82;  2  Inat.  320;  2  Vin.  Ab. 
52S;  I  Com.  Dig.  lit.  Appeals. 

The  following  i»  a  chronological  table  of  the  principal  cases  decided  on  the  subject  of  ap- 
peals of  felony,  during  the  period  allotted  to  this  abridsment: 
"  K.  B.  2  Liv.  6;  s.  c.  1  Vent.  I8S. 

Skin.  48;  a.  c.  T.  Jooea,  210. 

2  Shower.  375. 

3  Mod.  136. 

4  Mod.  158;  8.  c.  "3  Salk.  38. 
12  Mod.  20;  s.  c.  4  Mod.  99. 

4  Mod.  150. 
12  Mod.  65. 

3  Sulk.  88. 
id.  39. 

1  Salk.  61;  12  Mod.  109;  Garth.  394; 

Skin.  670;  Holt.  63;  Com.  410. 

Skin.  634. 
1  Salk.  61. 

4  Mod.  290;  su  c.  8  Salk.  380:  1  Smik. 
69;  2  id.  589;  Comb.  ?93;  Garth. 
331 ;  Skin.  443.  549.  551;  Holt.  €2; 
1  Lord  Raym.  20. 

12  Mod.  554. 

12  Mod.488: 1  Salk.68;  I Ld. Raym. 67. 
12  Mod.  642. 
6  Mod.  219,  3  Salk.  85;  1  Salk.  382; 

Lord  Raym.  434. 
12  Mod.  70. 
12  Mod.  217. 
11  Mud.  216;2Ld.  Raym.  1288;HoIt. 

855. 
11  Mod.  230;  2  Ld.  Raym.  1288;  Holt. 

353;  11  Ra.  £nt.  586;  11  Mod.  ai6w 
11  Mod.  288. 


Polifezen  v  Polifezen  ' 

E.  T. 

1670 

V\^arren  v  Verdun 

T.  T. 

1681 

Siddons  v  Johnson 

(<       K 

1683 

Goring  v  Deering 

H.  T. 

1686 

Hoyle  ▼  Piit 

M.  T. 

1691 

Lowden  v  Screrodena 

E.  T. 

Bennet  v  Preston 

M.  T. 

Sutton  V  Sparrow 

((     tC 

1693 

Prince  v  Bawd 

Bansom  v  Offley 

Armstrong  v  Lisle 

H.  T. 

1695 

Reynolds  v  Kening 

H.  T 

1694 

Armstrong  v  Liale 

1695 

WilaoD  V  Law 

T.  T. 

Anon. 

T.  T. 

1700 

Wilmott  v  Ty4er 

E,  T. 

Colt  v  Smith 

H.  T. 

Colliford*8  case 

M.  T. 

1703 

Anon 

H.  T. 

1704 

Young  V  Siaughterford 

E.  T. 

1706 

Smith  V  Bewen 

1708 

D.  c.       s.  c 
Yoaog  V  Slftttghterford 


T.  T.     1708 
1798  9 
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^02  APPEARANCE,  COMMON.— By  Befeniani,  and  Efftd  Amf. 

'  0P9C8taiICr^4COIIIinoll.*  Seetit.AUornej;  Bail,  Common;  Baron  and 
Feme;  Corporation;  Debt;  Infants;  Lunatics;  Original, Proceedings bj. 

(A)  Br  THE  DEFENDANT,!  AND  EFFECT  THEREOF,  p.  72S. 

(B)  — PLAINTIFF,  ACCORDING  TO  THE  9TAT0TE,  p.  7^25. 

[  ''^  1         (C)   Of  UNDERTAKING  TO  APPEAR,  AND  EFFECTS  THEREOF,  p.  72T. 

(A)   Bt  the  DEFENDANT,  AND  EFFECT  THEREOF. 

A  eommoB  j  Wilson  v.  Finch,  H,  T.  17  43,  C.  P.  Barnes,  163.  Wadet.  Wadmak. 
f  P>*?*f*"J®  H.  T.  175 1 ,  C.  P.  Barnes,  1 67.  Langley  ▼.  the  Bailiffs  of  East  Red- 
aot  cares  FORD,  H.  T.  1741,  C.  P.  Barnes,  415.  Lloyd  v.  Williams,  M.  T.  1790, 
all  defecu  C.  P.  3  Wils,  141.  Fox  v.  Money,  E.  T.  1798.  C.  P.  1  B.  &  P.  250. 
io  mesne  DowNES  V.  WiTHERiNGroN,  H.  T.  1810,  C.  P.  2  Taunt.  243. 
V^^^'  Per  Cwr,     An  appearance  cures  all  errors  and  defects  in  process.      See  1 

t  ^l^  J  Stra.  155;  3  T.  R.  611 ;   I  B.  &.  P.  344. 
^Monej  ^'     ^^^^  ^    Wadman,  II.  T.  1751,  C.  P.  Barnes,  167. 

eoed,  an  ad  ^^^  defendant,  an  administfalor,  an  attorney  of  the  Common  Pleas,  was 
mioistrator  sued  by  bill  in  an  action  against  bim  as  administrator,  and  it  was  held  to  be  do 
is  proceed   objection  aQer  appearance . 

C^  m'  After  a  defendant  has  appeared  and  is  in  court,  there  is  as  end  of  tbeoiesDe 

^^  process,  and  therefore  if  after  beinv  sued  by  a  wrong  chriatiao  name,  he  appear 

And  the      by  his  right  name,  and  the  plaintiff  declare  against  bim  in  his  right  name,  the 

Ooart  will   Court  will  not  interfere  to  set  aside  the  proceedings  for  irregularity.    See  poll, 

notliaten  lotit.  Misnomer;  and  I  B.  St  P.  645;  '2  id.  109,-  3  T.  R.  61 1 ;     3  Wils.  49;  4 

tion'on^L  T«unt-  '^13;  Willes.  46i;   I  Tid.  7ih  edit. 

made  be"  ^'     ^^*  ^^^  ANOTHER  v.  MoNET,  WIDOW,  E.  T.  1798,  C.  p.    1  B.  ^  p.  250. 

fore  appear     -^  rule  which  had  been  obtained  before  the  appearance  of  the  defendant  to 

ante.  set  aside  the  proceedings  (or  an  irregularity  in  the  writ  was  made  absoH^te, 

Bot  by  ae  the  Court  being  of  opinion  that  the  defendant  was  bound  to  object  in  the  first 

^P»/"«?    instance. 

3ie  wMtTf  ^'     Williams  v.  Strahan,  T.  T.  1805,  C.  P.  1  N.  R.  309. 

AD  appear        ^^  Cur,     If  a  defe'ndant  accept  a  declaration,  and  act  as  if  an  appearance 

ance  wa      has  been  entered  for  him,  his  conduct  is  an  undertaking  to  appear,  and  he  can' 

v^  not  be  afterwards  allowed  to  take  advants^e  for  alleged  irregularity  on  the 

Gnteriagan  appearance  not  having  been  entered. 

tfrb!?Mme  ®-     BocKLER  v.  Rawlins,  H.  T.  1802,  C.  P.  3  B.  Sl  P.  111. 

«r  the  a  ^^  ^^*  It  is  the  uniform  and  regular  practice  where  agents  are  employed, 

gent,  aad    fot  them  to  enter  an  appearance  in  their  own  names,  and  afterwards  to  delifer 

delivering  a  plea  in  the  name  of  their  principal. 

*  P***  *"  (B)     Bf  the  plaintiff,  according  to  the  STATfrr£.J 

winc^Ll      '•     ^oR«E,  A!*  ATTORNEY,  V.  Farnha^m,  T.  T.  173:2,  C.  P.  Prac.  Reg.  32. 

«  regttUr.  ^^^^  ^'  Merridew,  T.  T.  I7i8,  C.  P.  Ca.  Prac.  47;  S.  C.  Prac.  Reg. 

[  725  1  ^-     S.  P.  Canter  v.  Jockham,  H.  T,  1731,  C.  P.  Prac.  Reg.  31. 

Under  the  Attachment  of  privilege  returnable  on  Friday  next  after  the  morrow  of  tbe 
18  G.  1.  c  Holy  Trinity,  being  the  ^5th  of  May,  the  plaint i if  entered  an  appearance  for 

peerance  *  ^^  ^^^  ^^  proeeeding  in  the  Cemnion  Pleas  of  the  same  roeaningand  efieet,  or  eemaoo 

eaottot  be  ^**^  ^°  ^^^  King's  Bench.,  thai  ia  a  first  act  of  a  defendant  ia  defending  a  aait  er  aetioa  aei 
•oiered  bv  bailable,  commenced  against  him.  At  common  law  the  defendant  mvst  have  in  general  'p* 
the  plaintiff  1^**^  in  penon,  and  conld  not  hare  appeared  by  aUorney  wiihoat  tbe  king's  special  war- 
till  the  '***'  ^y  *^''*  ^'  letters  patent.  Co.  Eit.  128.  a;  2  Inst.  249.  878;  F.  N.  B.  25;  I  Mod. 
limth  day  ^^^'  ^*^  ^^^  ^^  ^^  '**'*  ^c*^n>.  2.  ( 13  Edw.  I.)  c  10.  a  general  liberty  is  given  to  the 
after  the  ra  P**^**  of  appearing  by  attomejr.  Gilb.  R.  P.  32S;  2  Inst.  376;  F.  N.  B.  25. 
tarn  of  the  ^  Where  tbe  defendant  ia  served  with  a  copy  of  the  proeeae,  he  roast  caaae  a  caoiaiea 
writ  the  *PPearance  to  beeniered  on  the  retnm  day  of  ihe  process,  or  within  ei^^  dara  of  sncb  re- 
defendant  **"**  '^^  ^ijsbt  days  are  reckoned  from  the  retnm  dav,  and  not  fntm  the  qmarU  die  f9it 
baTina  all  ®^  '^^  retnm  of  ibc  writ,  and  the  appeannce  is  eciered  wiih  the  6Ucer  of  the  coanij  to 
the  ewhth  *'^^*^h  the  writ  is  direc'ed,  apon  a  precipe  or  note  of  appearance  betng  made  ont  and  detir- 
10  (Sl^f  i^  ^'^  ^^  bim  on  nnslamped  paper,  which  he  eniere  in  a  book  kept  for  that  parpose 

X  Before  the  slat.  I «  Geo.  1.  c.  29.  common  b«:l  coald  only  have  be#n  filed,  or  a  oomaBoa 
appearaaca  oatered,  by  the  defendant  or  his  atiornej.  Bat  row  bjr  that  act,  »»  altered  by 
the  5  Gao.  2.  c  27.    <•  If  the  defaadaat  baTiag  bees  eerred  whh  procev  abaO  Ml  appeti 
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ffie  defendant  on  (he  first  of  June,  being  the  eighth  day,  and  left  a  declaration 

in  the  office,  and  gave  notice  of  it  with  a  rule  to  plead,  and  for  want  of  a  plea 

signed  judgment.     On  motion  that  the  judgment  miirhi  h«  set  aside,  because 

the  appearance  was  entered  on  the  8lh  day,  when  it  should  not  have  been  en-  \ 

tered  until  the  ninth.     The  Court  said  the  appearance  being  entered  by  the  j 

plaintiff  fur  the  defendant  on  the  eighth  day  was  wrong;  it  should  have  been  , 

on  the  ninth,  but  the  application  to  the  Court  being  after  judgment,  it  was  too  ^ 

late.  See  1   Tidd.  267.  7th  edit.;  Imp.  C.  P.  216.  217.  If  it  be  en        S 

2.  BosANQU£T  AND  OTHERS  T.  RuNDO.   II.  T.    1733.  Ca.  Prac.  Reg.  33      tered  be 

The  writ  was  returnable  Octab.  Hil.:  a  declaration  was  left  in  the  office,  fo'«  '**?  ^ 

notice  thereof,  and  a  rule  to  plead  was  given  on  the  23d  of  January.     The  J^JJP^  ?^  ^*J® 

rule  to  plead  expired  on  the  26th  of  January;  on  the  28th  of  that  month  the  ^^  objected 

plaintiff  entered  an  appearance  for  the  defendant,  and  in  the  afternoon  signed  to  af\er 

judgment.     Per  Cur.  The  defendant  had  eigliidays  to  appear  in,  exclusive  of  judgtnent. 

the  return  day,  and  therefore  the  plaintiff  could  not  sign  judgment  until  the  If  ij'«>  <^« 

29th;  the  judgment  must  be  set  aside.  *  Hu^l^  a 

3.   Westall  v.  Finch.  T.  T.   1754.  C.  P.  B»irna.  406.  S.  P.   Greensladb  "^^^^ 

▼  .  RoTHEROE.  H.  T.  1806.  C.  P.  2  N.  R,    132.  Stmmers  v.    Mason.   M.  name  plain 

T.    1797.    C.    P.    I    B.   &.   P.    105.  titfcannol 

Defendant  moved  to  stay  the  proceedings,  the  process  not  having   been  ««*«  an  ap 

served  upon  him,  but  upon  another  person,  and  obtained  a  rule  to  show  cause.  P«*'^«'»^o  in 

Upon  showing  cause  it  Was  insisted  by  the  plaintiff  that  although  the  process  g^'^^^ 

might  be  served  upon  a  wrong  person,  yet  an  appearance  being  now  entered    r  '^.26  T 

the  defendant  was  in  court,  and  the  mistako  was  aided,  but,     Per  Cur.     The  Qqi  if  the 

appearance  is  entered  by  plaintiff  according  to  the  statute;  this  act  by  no  writ  and 

means  corrects  the  mistake.     Let  the  rule  be  absolute.     See  3  T.  R.  611  ;deelarauon 

iOEast.  328;   11  East.225;  M.  ^S    450.  ^*  "f  T*l 

4.  Wheston  v.  Packma.v.   H.  T.    1770.  C.  P.  3  Wils.  49.  ^^^^  ffg?/ 

The  defendant  was  rightly  named  John  both  in  a  writ  of  capias  ad  i^^^^vt- ^iaht  nam» 

JenJtiiA  and  in  the   declaration  dchvered,  the  defendant  not  entering  his  ap- an  appear 

pearance  in  due  time;  plaintiff's  attorney  made  an  affidavit  of  the  service  ofanee  enter 

the  v'rit  on  the  defendant  by  his  right  name,  and  entered  an  appearance  for  ^  fo*"  |>i^ 

him  according  to  the  statute  by  the  name  of  James  instead  of  John.  A  motion  ^  p'«»'ntitt 

was  made  to  set  aside  the  declaration  because  the  defendant  was  not  in  Court.  ^^  g^^^  -^^  ^ 

Per  Cur,  (Chief  Justice   Wilmol  and  G.>uhl   J.  only  p^resent.)     This  is  a  wrong 
mere  slip,  and  the  affidavit  is  right:  so  l^t  the  filar^er  alter  the  entry  of  the  name,  may 
appearance,  and  insert  the  name  of  Jk)hn  instead  of  James.  be  amend 

5.  Jones  v.  Wilkinson.  E.  T.   1734.  C.  P.  Ca.  Prac.  116.  S.  P.  Maurice^'        ,  . 

V.  Barry.  M.  T.  17«8.  C.  P.  Prac.  Reg.  29.  liffemew  " 

On  motion  to  set  aside  an  interlocutory  judgment,  on  the  defendants  attor-  ^u  apsar 
ney's  affidavit,  stating  he  was  not  called  on  for  a  plea.     On  a  rule  to  show  ance  be  is 
cause  it  appeared,  that  the  defendant,s  appearance  had  been  entered  by  the  not  obliged 
ptaintiff  pursuant  to  the  statute,  and  that  notice  of  a  declaration  being  filed,*®  nonce  a 
had  been  delivered  to  the  defendant.     Per  Cur.     In  this  case  the  pJ^i'^^tff  is  JJJ^V^'^J^ 
not  obliged  to  take  notice  of  any  attorney  that  afterwards  appears  to  be  con-|).  defend 
eerned,  unless  he  may  file  or  deliver  a  plea.  ant,  unless 

6.  Matthews  v.  Stone.  T.  T,  1733.  C.  P.  Barnes.  242.  S.  P.  AfroK.  M.  T.  wch  atior 
1727.  C.  P.   Prac.  Reg.  146.   Anderton  v.    Moketon.  H.  T.  1726.  C.  P.  ney  deliver 
Prac.  Reg,   145.  ^^^^, 

The  writ  was  returnable  in  Hilary  term,  and  a  declaration  of  the  same  rp{,g  p|j,-m 
term  was  left  in  the  office,  and  aflerwards  an  appearance  was  entered  by  plain- uff  most  ap 

at  the  return  thereof,  or  within  eijorht  days  after  such  retorn,  the  plaintitf  upon  affidavit  of  P^^'j*   . 
the  aervice  ofattch  process  mude  before  a  judge  or  commissioner  ofihe  ronrt  for  taking  affi-       t  t    h 
davits,  or  before   the    proper  oflicer  for  entering  common  appearancea;  or  hia  deputy  (nnd  r^    ,l    ^.^ 
which  affidavit  shAll  be  filed  gratis)  may  enter  a  common  appearance,  or  file  common  bail .        ■      . 
for  (he  defendant,  and  proceed  thereon  as  if  sach  defondnnl  had  ontered  hiji  appearaoc^  or^U    . . 
filed  common  ba»i."  The  affidavit  required  by  these  siaintes  cannot  in  (he  King'a  Bench  be   .  •  f.. 
taken  before  a  commissioner  who  is  concerned  as  attorney  for  the  plainiifT,  hot  in  the  Com- 
mon Pleaa  it  is  otherwise.  R.  E.  18  Geo.  2.  C.  P    No  memorandam  or  warrant  to  defend 
it  Beeanarj  to  be  filed  by  the  plalntiflfia  this  ease. 
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Bat  where  tiff  according  to  the  statute,  but  no  notice  of  the  declaration  was  giren  iiEihe 
«n  appear    j^t^  of  April,  for  delen^ant  to  plead  within  the  first  four  days   of  Trinity  term. 
br'^Dirinriff*^ '"^^'^^  ^'^  made  to  set  aside  the  judgment,  the   deotarat ion  haring  been 
before  ilie   '^^^  i°  '^®  office  before  the   appearance  entered,  and  a  rule  nifi  was  granted, 
xegolar        Afterwards  cause  was  shown,  and  Court  discharged  the  rule,  the  declaration 
tine  for  de  being  a  declaration  well  delivered  only  from  the  time  of  the  notice;  but  the 
feadant's     Court  made  another  rule  to  set  aside  the  judgment,  upon  payment  of  costs, 
r'^d*"i"e*  P^®*^*"g  ■"  issuable  plea,  and  taking  short  notice  of  trial, 
•f  doclara  ''•  MoRSB  V.  FiRrrHAM.  T.  T.  1752,  C.  p.  Barnes.  242. 

tionbad  An  attachment  of  privilege  was  relurnab]e«on  Friday  next  after  the  morrow 

been  «crv  of  iho  Holy  Trinity,  with  notice  for  the  defendant  to  appear  on  the  25th  of 
•d,  an  ap  May.  Appearance  ufas  entered  by  plaint i AT  oU  the  1st  of  Jane,  andjudg- 
pTicction  ai  meiu  afterwards  signed .  Defendant  moved  to  set  aside  the  judgment,  the  ap- 
meat  sfca  P^^rance  being  entered  by  plaintiff  one  day,  if  not  two  days,  before  the  time 
ed«to  set  ^or  defendant's  appearing  was  expired,  and  a  rule  nisi  was  granted.  And  the 
the  same  a  appearance  was  holden  to  be  irregularly  entered;  but  on  its  being  shown  that 
•tde  for  if  defendant  had  subsequently  received  notice  of  the  declaration  having  been 
r^alarity  |^^|  j^^  ^^  office,  it  was  held  that  he  should  have  applied  before  judgment,  and 
too  late       ^^^  ^^^  '**®  after  judgment;  and  therefore  the  rule  was  discharged. 

I   7<27  ^       8.  North  and  another  v.  Lambert.  T.  T.    1800.  C,  P.  B.  4r  P.  2402. 
In  theC.P.      ^^^  Cur.     Where  the  defendant  does  not  appear,   and  the  plaintiflT  enter* 
no  demand  an  appearance  for  him  under  the  statute,  the  plaintiff iias  a  right  to  sign  judg- 
of  a  plea  is  ment  without  demanding  a  plea.     See  Barnes.  1  B.  &  P.  341 ;    1  Wils.    134; 
necetsary     g  T.  R.  4G5. 
preTiOQff  le  __^_^ 

lodgment  (^)    ^^  UNDERTAKING    TO    APPEAR,    AND    EFFECTS    THEREOF 

where  the    1.  LoRTMERv.  HoLi.ESTER.  £.  T.  I7i5.    K.  B.  1  Stra.  693.  S.  P.  ParsO!!  T. 
plainiiif  en  Whitley.  H.  T.  1791.  C.   P.  Prac.  Ueg.  26. 

fen  an  ap  ^  bailiflTwho  had  a  writ  a2ain3t  the  defendani  came  to  S.  an  attorney,  and 
f  Tih"*^d  *°^^  ^'™  *^®  defendant  desired  he  would  back  the  writ,  and  appear  for  himj 
feodant  pur  ^*^^  afterwards,  upon  the  plaintiif's  attorney  applying  to  him,  he  said  he  had 
soant  toihe^dt  orders  to  his  agent  to  appear,  and  he  believed  he  had  done  it.  Where- 
tlotaie.  upon  the  plaintiff's  attorney  delivered  a  declaration,  and  signed  judgment  for 
An  attorney  want  of  a  plea.  Upon  a  motion  to  set  it  aside  it  appeared  the  bailiff  went  ol 
ie  boDnd  by  |,jg  ^^^^  accord  to  S.  without  the  directions  of  the  defendant,  and  that  S.  dis- 
takint  covering  this,  had  countermanded  the  orders  for  appearing,  aad  that  in  fact 
to  enter  a  ^here  was  no  appearance.  But  the  Court  refused  to  set  it  aside,  and  said  they 
common  ap  would  oblige  S.  to  file  common  bail  according  to  his  undertaking,  in  order  to 
pearance;  make  the  proceedings  regular,  there  being  no  fault  on  the  part  of  the  plain- 
And  the       jijfjg  attorney. 

•nfofcri     ^-  Theedam  v.  Jackson.    1732.  C.   P   Prac.  Reg  26.   Holiday  ▼.  Scot.  M, 
and  not  a!  T.  1731.  C.  P.  Ca.  Prac.  C.  P.  65.  S.  P. 

\  low  the  de      An  attorney   had   undertaken  to  appear  for  the   defendant,  which  was  evi« 

fendani  to   denced  by  the  following   memorandum:  **  1  appear  for  the  defendant,  and  dc- 


ni#»  grant   *^  ^®  allowed  to  prejudice   the  defendant,  and  we  would  have  compelled  him 
ed  Hbere  a^o  appear,  in  pursuance  of  his  undertaking. 
w4>al  un  3.  Anon.  T.  T.  1013.  K.  B.  2  Chit.  Rep.  36. 

dertaking         A  rule  was  granted  to  show  cause  why  an  appearance  should  not  be  entered 
by  an  niior  jj^  defendant's  attorney,  in  conformity  with  a  verbal  undertaking  by  hini  to  do 
©ear  ha?    ""•     S««  '^i^^-  '^^^^'  ^^'  ^66.  n.  citing  R.  M.  1654.  ^  10.  K.  B.;  R.  M.  1654. 
.been  only    ^  '3.  C.  P.;  Lofli.  192-3;  semb.  contra,  1  Sell.  493. 
given.*  4.  Anon.  E.  T.  17712.  K.  B.  Lofft.  192. 

Bat  where       An  attornney  undertook  to  enter  a   common   appearance;   but  though  he 
ne/h«d      """^^^^  *^®  undertaking,  he  did   not  sign   it,   and  immediately   retracted.     An 

•  And  9emh.  accepting  a  declaration  is  an  aodertakini  to  appear.     I  8el.  49*. 


f;^. 
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application  waa  made  for  an  attachment,  but  the  Coijrt  discharged  the  rule,  pn^^oriak 
thinkipg  (he  undertaking  not  so  complete  as  to  fender  it  irrevocable  '"8-  *^' 

sign,  and  im mediately  retraced,  b«t  tho  Court  refused  to  interfere 

5.  Anon.  H.  T.  1819.  K.  B.  1  Chit.  Rep.  129.  Ir^olTe^s^ 
An  error  had  been  committed  with  reference  to  a  writ  of  laiilaty  it  h**^'**^  j"  cured  by 

been  serveti  on  the  25th  of  Jonuary,  but  not  tested  until  the  30lh,  on   whickondertak 
^ay  it  was  returnable.     The  defendant,  previously  to  discfivejing  the  mistake,  ing  to  ap 
informed  the  plaintiff  that  he  would  appear,  receive  a  declaration,  and  give  p*'*r.  4^c. 
security  for  costs.     A  motion  was  now  made  to  set  aside  the  writ,  but  the  Court  "J*''*l"5**  <  • 
lefused  to  grant  a  rule  on  the  ground  that  the  irregularity  was  aided. — Rule  ^^^^  ijfnftt  a 
-reiiised.  ^-are  at  the 

6.  Anon.  E.  T.   1815.  K.  B.  2  Chit,  Rep.  416.  time  of  iW 
Per  Cur.     An  undertaking  given  by  an  attorney  in  general  terms,  "  to  mistake. 

appear  to  any  process/'*  applies  simply  to  an  appearance  in  the  cause,  and  ^"  '!*^^ 
^ot  to  putting  in  special  bail.     The  rule  which  has  been  obtained,  calling  ""  q^Ij 'g^J^^^ 
the  defendants,  as  attorneys,  to  put  in  bail,  mast  be  therefore  discharged  with     ^  j^  ^^-^^ 
•cost.     See  4  East.  229;  iT.  R.  422;  as  to  an  undertaking  to  put  in  special  who  mere 
tiaiJ;  and  post,  tit.  Bail.  l>  under 

lakes  *•  l« 

SppentlSttt*     Sec  tit.  Common;  Mamr-,  3  Ftn.  M.59i]  1  Com.  ^'^g-'^^^^^^l^^^ 
'tii.  Jlppendant  Sf  Appurtenant,  ^^^  * 

nipples.     See.  lit.   Tuhes, 

jBlppUcatfOYC    DC  JWoneg  ^alU.  See  tit.  Debtor  8^  CredUory  Surety, 

SppOfltttnCttt*     See  tit.  Baron  and  Feme \  Churchwarden-,  D&vise-,  Lifitnl;^ 

XAmitation  of  Estate;  Overseers;  Powers;  Remainder. 

Appointment  tg  the  ittaster  tir  ^^trot^onotiirs* 

R.  G..  H.  T.  n91.  K.  B.  &  c.  P. 

On  every  appointment  to  be  made  by  the  master,  the  party  on  whom  the 
same  shall  be  served  and  required  to  attend,  shall  attend  such  appointment 
without  waiting  for  a  second;  or  in  default  thereof,  the  master  shall  proceed 
^x  parte  on  the  first  appointment;  but  it  is  of  coarse  understood;  agreeably  to 
"former  general  rnles,  that  no  summons,  appointment,  Slc.  shall  be  made  for 
:aDy  lime  during  which  the  Courts  at  Westminster  shall  be  sitting. 

SIppOttfonment.  See  tit.  Baron  and  Feme,  Bills  of  Exchange  and 
^.omissory  Notes,  Bond,  CJontract,  Covenant,  Damages,  Frauds,  Statutes  of, 
Freight,  Insurance,  Landlord  and  Tenant,  Master  and  Servant,  Rent,  Ship, 
Spirituous  Liquors,  Time,  Wages. 

SlpptclfSment*     See  ^lno  Ut.  JiucHon  and  Auctioneer;  Distress;  Waste; 

I.  Thresh  v.  Rake.  M.  T.    1793,  N,  P.  I  Esp.  53.  [  729  ] 

In  this  action  it  appeared  that  it   had  been  agreed  in  writing  between   the  P<*rol  evi 
parties  that  an  appraisement  of  certain  fixtures,  of  which  the  de'fendant  was  J^*^"*^®  **■  ^" 
to  become  the  purchaser,  should  he  made  on  the  13th  of  August,  and  that  »  jy^he'fime 
valuation  had  been  made  on  that  day  was  distinctly  .averred  in  the  declaration;  f^^  ^n  ad 
t)ut  it  was  shown  in  evidence  thfit  the  agent  of  both  parties  had  consented  to  pmisetiMnl 
postpone  the  valuation  till  the  I4th,  and  (hat   the  appraisement   actually  tO(>kb>  conient- 
place  on  that  day.     It  was  objected  that  parol  evidence  to   explain  this  cir- *^^^™W 
^umstanoe  could  not  be   admitted;  but  per  Lord  Kenyon.     An  enlargement  ,.f.        ., 
of  the  times,  by  the  express  consent  of  both  parties,  din  only  be   deemed  agg^g  areap, 
continuance  of  the  original  contract,  and  the  evidence  proposed  is  admissible  pointed  an; 
«nd  will  prevent  a  nonsuit  on  the  ground  of  variance.     See  Cuflf  v.  Penn.   1  der  an  a  -K^ 
M.  &  S.  21;  Snowball  v.  Vicaris,  Bunb.    175,  ward  toya*." 

51.  Leeds  V.  Burrows.  M.  T.  1810.  K.    B.    12  East.   1.  S.  P.  Perkins  v.  °**7    -;' 

Potts.  M.  T.  1814.  K.  B.  'i  Chit.  Rep.  399.  fe,>.ms'*o?a- 

In  this  case  it  had  been  agreed  between  ^  outgoing  and  incoming  tenant  farm,  an«p: 
Ihat  an  arbitrator  should  Value  the  hay  on  the  estate,  and  a  spike  roll  to  bepraiiemeot 
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■umit  apsB  paid  Tor  b^  th«  derendant,  and  also  esiimale  th«   cxpences   of  certain  rcpain 
'■"■''"*" tn  be  made  and  oaid  for  hv  (h--  pl:initrtr.    Thi    r-  i-.tpp^  prtparrd  -  nritlen  me- 
I    ''^'   1  itiTundum    in  "!;irli  iln-v's'iitil    Ifrat  h:n-F)S  r-i    r.nd   .■\aiiiJnro  t',e  hny  and 
lulfiripo"  '*'*^'''"'  *■""-  and  i"ini.lcr..-t!  iii.-,r  valiif,  iliil  »;.',-'-r.-r  jr.d  vuriie  ih.   ^ume  al,arc. 
nndenhe     On  the  back   nl  ihis   diic-nmrnt,   (hcv  frdnrse-c!    a  decbTalinD   iha'    ihej    had 
46  G.  3,  c.  valued  the  hay  and  spike  rcill  at  a  ctrrlain  arnot:n>,  and  Ihe  repniri:  to  be    per- 
43.  an  >       fnrmed  by  tht:  plainli.l  ai  asma!l<;r  sum,  whicli  tlirj  deducted  Iram  the  vaiua- 
nardatiopijon  orih«  ha;  and  spihe  roll.      It  wb9  objected  that  as  ibe  iniirument  settled 
"  ""  ""*•  a  righl  of  action  for  damages  to  the  eaiale,  it  t^hoald  ha»«  had  affixed  to  U  ao- 
awaid,  and  nnl  an  appraisement  stamp.      But  the  Court  were  of  cpinion,  that 
as  ihe  reforepii  to  irhom  the  matter  hsd  been  referred,  were  merely  authori^d 
to  value  the  articles  which  ihr  p:<rfii's  had   pre  iou.sly  consented  l-i  pay  for,  it 
wai  en  ajipraisemeiil  and  not  an  a^ard  iviihin  ihe  meBDing  of  the  staiDp   act 
A3  Geo.  3.  43  * 
AppniM  3.  Atkinson  v.   Pell.  T.  T.  ISTG.  K.  B.  5  M   a  S.  240. 

inent  r^r  e  Action  againHl  (he  defendanis,  who  were  sidesmen  ofa  parish,  far  mooe; 
qaiillizmgadueio  the  plaintiff,  a  farmer  resident  in  the  parish,  and  not  ■  licenaed  appran 
laiB  iTur  iha  ser,  for  valuing  ihe  land  therein;  in  order  that  the  parochial  assessmenl  mi^hl 
'"''""[^■bemore  cnrrecily  equalized.  Tlie  valuFilion  had  betn  reduced  into  writ  inc,  but 
not  ha  ""^  ""'  ■'""'|i^d.    On  a  motion  being  made  to  enter  a  nonsuit,  it  was  objected 

■umped.  tf*"'  'his  omis-sion  was  fatal  to  ihe  pUintilT'a  recovery,  as  an  appraisement 
atamp  oupht  to  have  been  atiached  In  the  -Incument.  Sed  ptr  Cur.  the  ex- 
press on  "  valuations  or  appmisements,"  does  not  appl;  to  such  valuations  aa 
are  undertaken  merely  lor  the  private  informnticn  of ihc  individuals  interested, 
and  not  intended  lo  he  ohl'gatory  upon  them;  if  a  contrary  doclrine  shnalj 
be  adopted,  it  would  follow  as  an  attendant  const-quence,  that  in  every  caae 
where  a  persrm  is  employed  lo  lorik  over  Ihe  prnptrly  of  another,  and  tba  re- 
Bult  of  his  examination  is  reduced  into  writing,  thai  document  must  not  only 
be  stamped,  bul  the  valuer  himself  must  take  oul  a  licence.  The  disliiiciioR  ia 
obvious  between  persons  bearing  ihe  known  and  acting  in  the  ostensible  char- 
acter of  an  appraiser,  and  other  individuals  not  following  thai  occupation  aa  a 
business. — Rule  refused. 

*  There  i*  ■  dillereoee  briweoa  ihe  wniih  in  the  43  Geo.  S.  and  iha  >lamp  act  66  (i«a. 
8.  Cp  164.  ifih.  pjiri  1,  In  ihe  former  the  woidssre,  *^eterj  piece  ofpeper.  tc.  apun  which 
■nf  Tsliniinn  nr  apprsisenioni  of  *n  ji-aiiia  prnpeiij.  clfecM,  rcjl  or  peiwnal.or  my  inler- 
nl  iir  po-«es.i.pn    .'  c.  or  coniinEency  in  iinv  r«inie,  he.  phnll  be  wriilea  ot  ml  down  in  Gg- 

raal  or  peraonil,  hacliable  or  mnieahlg,  or  of  any  inlerat  therein,  oi  of  the  >DnM!  tilH 
thereof,  or  ofiny  dilapid^iion,  sr  of  any  repaira  wanted,  or  of  the  nulcriili  mad  Ubou 
«Md  er  to  be  aiad  ia  any  baililinp,  or  of  any  anifieer'i  work  wbatuwver. 
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